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Tttt: pr<*‘«‘*nl c.-lilion carefully ri'vln^d and partly 

rNtrrilt-cn in lb" li,*:bl of ibo VAriona i!('ciajnna nnd"r Ibc Code 
rince Ibc Ia'I edition in 1927. Tlir ca^^-c hw Inn l>crn brougbl 
up to IfI .Tnnmry 1930. Many importnnl deciaiona tvlnch have 
uol yet been rcportetl any where, pay for ina'.ancc Ibo recent 
deeiKionfi of tbc Mndran Hif?h ro:irt an !o whether proceedings 
under aeclion Hi of Vhc Code arc subject lo the rcvisional 
jnrifrdiclion of the High Conrt and an lothe right of further cross- 
exanjin.ilion in < 703 ^ Mmviour canca Invc l)con noted in 
appropriate places. The value of having the text of the Code 
with all amendmcnin and alterations brought up lo date cannot 
he overestimated. In the present edition all amendments and 
alterations up to dale have been carefully incorporated and 
references arc also given to the various amending Acts along 
with the amcndracnla and alterations. 

A largo mass of general information whioh will be of real 
interest to the Bench and the Bar, see for instance the headings 
■Dufy of AdvocaU appearing for (he defence * at pp, C18*G19, and 
* The Court of Criminal Appeal in England ' at pp. 732-733i have 
been collected and introduced in tho present edition. About 
2,000 now cases have also been added and tho now matter so 
incorporated in this edition covers about 300 pages in print* 
TThe general index has been revised and made more exhaustive 
by the addition of a number of now headings. Tho task of 
preparing an exhaustive and accurato list of cases oited is by no 
means easy and any error in citation in tho body of tho work is 
corrected in tho lint of cases given in tho beginning of tho work. 

It is confidently hoped that tho preseut oditlou will be as 
popular with the Bench and ihoBftf ft*! the provioim ones and 
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will be found to be clear, oonoise and thoroughly exhaustive and 
also easy of reference, the author having always kept in mind in 
preparing the commentaries the exact wording of the sections of 
the Code. 

The authorities cited herein have been verified more than 
once now, but in a work of this magnitude covering so extensive a 
field, mistakes must inevitably occur in spite of every endeavour 
to avoid them and for such short comings the indulgence of all 
those who have occasion to use this work is specially craved* 

My sincere thanks are due to Mr. K. A. Baghunatha Iyer 
B.A., B.L., Advocate for his having kindly assisted me in verifying 
the authorities cited, in preparing the list of cases and in 
correoUng the proofs. 

"SwAMi Vilas," 

Eguore, > 8. EANGANADHAIYAB. 

lOih January f 1930 J 
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Althoagb. thecQ5tot prodnctton basmci-eased considerably, in order 
to put this edition within the easy reach of all, especially junior membere 
of the Bar, the Law students, and the Subordinate Ma^stracy and the 
Police, the price of the book has not been increased and has been kept 
down as low as possible. 

The indulgence of tbe Bench and the Baris specially craved for the 
errors and imperfections which mnst inevitably creep in, in a work of 
this magnitude dealing with thousands of decided cases, many of 
which ate not easily recoacilable. It is hoped that tbe ready appreciation 
which this work has enjoyed before, in tbe hands of the Bench and the 
Bar and of the students, will be extended to the present edition as well. 

sincere thanks are doe to Mr. W. T. Sandararajan, 

High Court Vakil, who has so kindly assisted me in tbe preparation of 
this edition. . 


"SwAUi Vilas," ' 
Eomohe, 

2si Januanj, 1927.. 


S. BANGANADHAIYAR. 
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beginners. Great pains bare been taken in the selection of cases ; deci- 
sions which do not tarn on the langfnage of the sections of the Code, 
or, which merely repeat the wording of the section without any attempt: 
to examine the same critically are ignored. As far as possible the very 
words used by the learned Judges ia their Judgments are extracted, and 
to save time and unnecessary labour and also disappointment which is 
more important, cases which ate no longer Law on account of their 
being overruled by later cases, or, tendered obsolete by the new amend- 
ment':, are prominently given in their appropriate places. Preference 
is given to the latest decisions and when a case is reported in the 
authorised ';erie'!, reference to the authorised senes alone is given and 
no cross'Ceforecces to private publications are made. This mode 
of citation has the great advantage of reducing the size of the 
volume and making it very bandy. The additions and alterations newly 
made in the Code, arc printed in italics so that the change in the Law 
may readily be peiceived. At tbe beginning of the commentary to each 
section, the change m the taw is briefly summarised and the scope and 
object of tbe important sections are explained. All the reported deci- 
sions up to tho end of August, 1923, which throw any light on tbe 
interpretation of tbe language of tbe sections of the Code have been 
incorporated. An exhaustive Index is given at the ^end of the volume 
for ready reference 


My thanks are dne to Mr. W. T. Bundararajan, B.A., B.n., who has 
assisted mo considerably in tbe preparation and publication of this 
work. • • • * 


I am fully conscious of the many defects and shortoominga in this 
w'ork and I shall consider my labour sufficiently rewarded if the work 
proves useful to those for whom it is intended. 


** SwAXit Vilas,’' 
Eouore, 

Jii Sejitemler, 19S3. 


} 


s. kanganadhaiyab. 
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801. 

Talukdbati 

... 441, 456 

861. 

Jogjiban Ghosh 

... 297, 298 

1063. 

QirvTsrdhatl 

367 

1067. 
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Dbaram Minda) 

191, 195 



List OP OASES OlXEd 


ht 


H CAlcntta Weekly Notes-(Ce>Ml«*^). 


PAQB I FAQB 


709. 

Ela Bukab 

... m 

E06. 

Shew Bollok 

856 

IIU. 

Bariudrs Eamar 

... 309 

Ixiiu 

Udoycatb 

... 099 

IxxUi. 

Od<ay NatalQ 

... 205 

scL 

Bsmolds. 

254 

xclx. 

Debt Siugb 

983 

eeXT, 

Ganga Buben 

... 033, 083 


15 Calcutta Weekly Notes, 1910—11. 


18. 

93. 

163. 

103. 

2C9. 

271. 

343. 

iU. 

434. 

56S. 
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419. 8. Cbaodra 
413. KhetrolXobau 
479. Promotba Katb 
530. Chindi Proaad 
761. . Ijirac Eumar 
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145. fienlMadbab ... 89,91 

167. GopalEnihna ... 4GO 

195. Allred Laird ... 720 

9S9. Mirmal ... 1011 

212. Mikuoja ... 213 

381. Hamid All ... 857 

811. Adam Ah ... 5CI , 

837. Tamaz Khas ...481, 493. I 

489, 410, 466, 654, 656, C2G 
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Bri Kaota 

131, 1S4, 141. 168 


2 Calcutta La« Journal, 1903. 
46. Cbaodra ... 

48. Gtl Mabomed 
T7. Pama Hazara 
147. Eedsr 230, 2<< 

149. Hiracanda 
691. Ramaaalb 



!1;bb oobE OF dUUttiAL BbooedubB 


PAGE ' PA6B 

2 Calcutta Law Journal— (Cc»eZu(r«^. 


655. 

Oopinath 

... 240. 263 

565. 

Sbosb Mabomed 

606, 512, SIS. 614 

G25. 
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Affiludi 

... 898 

zxxiii. 
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87. 
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357. 
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S60. 
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492. 
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869. Arju Mea 
647. Leo Moore 
599. Katambac 


496 

... 559 

342 

... 329, 234 
... 249 

668 


8 Calcutta Law Journal, 1906. 
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(1) Mohanlal 

... 319, 425 

210. 

Bakhiehand 

... 583 

214.11) Bewak 

... 458, 793 

216. 

Ohiranjilal 

... 860 

218 

Banaral 

817 

210. 

Debi Singh 

... 817, 818 

220. 

U) Qhalam 

... 167 

220. 

(2) Danlat 

... 1012 

221. 

Earamat All 

... 846, 850 

222. 

■Wazit 

... 817 

224. 

PuQoamohand 447 

450, 810, 612 

231. 

Ambiea 

... 875 

233. 

Hata 

780, 794, 897 

234. 

Wafdar 

... 892, 400 

235. 

Parmasand 

... 750. 751 

236. 

Ba)u Jha 

... 855 

210. 

Shabzad 

... 617, 819 

245. 

Podimosu 

... 828 

247. 

EunhibaTS 

... 53 

249. 

Gobind SiDgb 

... 821, 823 

251. 

Ditto 

... 493 

252. 

Akhoy Eumar 

... 266 

258. 

Takbat 

... 264 

272. 

daung Bahadur 

349, 351,353 

300. 

Ehuda Baksh 

... 818 

301. 

Easbl Bam 

... 691 

310. 

Tuka Bam 

... 584 

322. 

Perianna 

... 837, 348 

326. 

Vijiaraghavacbari 

... 273 

323. 

Kyaing 

... 707, 770 

346. 

Maung Po 

... 925, 927 

347. 

Mast. Adki Bat 

... 843, 847 

360. 

Bramcbatan 

... 201 

370. 

Yetini Batyaoarayana 

... 650 

378. 

Ebewnn 

... 590 

36a 

Sadbu Bingh 

... 502 

381. 

Balbaddar 

... 221, 250 

382. 

Blsmillab 

... 866, 859 

884. 

Rama Adhin 

... 530 

390. 

Wazira Mabto 

... 681 

403. 

(1) Venkatrama Aiyat 

... 505, 881 

403. 

(S) Qopal Deo 

... SOS, 681 

404. 

Maobodh Singh 

... 433 

407. 

Adkibal 

... 843, 847 

412. 

Divan Chand 

... 243 

413. 

Blrn 

... 767 

432. 

Mohippa Gocndan 

... 374, 976 

444. 

Parsamm 

... 385,505 

4sa 

Pit Mahomed 

... 472, 481 

1 ^, 

Fagnli Singh 

... 1005 
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471. 

Bubbaa 8alb 

1009, 1011 

485. 

Fakir Slogb 

847 

491. 

(1) Chaadran 

156 

491. 

(2) Hail Mohan 

... 883. 983 

603. 

Hasaruddm 

625 

610. 

Lsohman Das 

207 

617. 

Muashi Mian 

... 462 

619. 

Kawab Eisbote 

... 409, 647 

622. 

Gokul 

947, 9C5, 967 

625. 

Sltram 

884, 963. 965 

526. 

Badagar 

... 692 

627. 

Bbangara Singh 

922, 924. 927 

629. 

Prem 

418 

6S0. 

Tbabbar Mai 

626 

639. 

Gaagull 

... 251, 478 

615. 

Jokhl Mian 

843. 849. 851 

650. 

Pilalal 

34, 38,46 

652. 

Chhattar Singh 

... S82 

652. 

Gaj|a 

820 

654. 

Patmanand 

350, 377, 882 

657. 

Jamna Prasad 

... 615 

669. 

Ilwaii 

... 616 

562. 

Ram Lai 

147, 156, 167 

667. 

Bhagwandm 

... 610 

670. 

Bhagwaa Din 

... 581 

675. 

AH Akbai 

... 63. 65 

693. 

Qanpat 

... 981 

694. 

Amanth 

... 488, 727 

619. 

Kail Eumat 

440, 451, 455 

623. 

Etiaj 

440 

623. 

Abdul Majid 

... 581. 815 

633. 

Tirumaoa 

... 974, 979 

625. 

Din Dyal 

... 78 

625. 

Nadit 

... 78 

629. 

Satbadl 

215 

680. 

Dasan altas Dovan 

... 67 

C30. 

Nga Mya Gyi 

... 67, 177 

631. 

Inayat 

... 382 

635. 

Abdul Majid 

... 494, 701 

645. 

Ram Satup 

... 981 

653. 

Haldbac 

983, 1002 

CS4. 

Eisbori 

... 958 

656. 

Jabbar AU 

. . 652 

658. 

Mohla Cbandra 786 

856. 976. 978 

662. 

Bbagvandin 

... 581, 815 

664. 

Abdul Majid 

... 494 

666. 

Haii Ram 

... 850 

67a 

Maachar 

... 201. 202 

676. 

Eunja 

... 894 

693. 

Walle Singh 

... 148 

694. 

Maui Lai 

161 

697. 

Fateh Singh 

... 907 

699. 

Eala 

623 

703. 

Dagbesh AU 

... 74, 97 

705. 

Ajoy Etlshna 

... 114 

706. 

Anil Erista 

114, 374, 420 

710. 

Eaatir 

350, 359, 360 

718. 

Accbambei Mlslr 

... 903, 904 

719. 

Must. Bbag Sultan 

861 

724. 

Tarftoband 

... 351 

728. 

E. Faziuddin 

290, 945, 948 

733. 

Ohutermal 

... 23, 362 

736. 

Abdul OaSoor 

663 

748. 

Mya Gyok 

... 953 

749. 

Ibrahim 

... 690 

765. 

Ecndas Lai 

... 794 


30 Criminal Law Journal 

-(Concluded). 

756.(1} Beni Singh 

146 

766. (2) Shankar Singh 

... 790 

7^. Ohulam Habi 

289 

763. Maajl Jairam 

721 

765. Abdul Earim 

... 146, 821 

785. In re Kotharl 

... 199 

768. Must, Dani 

... 889 

789 (1) Babawali 

1011 

789 (2) Ramdya] 

... 1011 

791. Chandrasekhar 

... 753, 754 

799. Ajgar Sheikh 

... 431 

806. Babu Lai 717. 720. 725. 727, 728 

809 Nathan Oopi 

902 

814. Bayad Habib 

602 

816. Dhanalal 

... 823 

645. Wahitido 

... 906 

854. Ram Lubhaya 

... 487 

861, Tots 

... 881 

669. Jagadesh Prasad 

... 742, 812 

872. Rajula 

... 684 

680. Obagpal 

... 495, 49C 

691. Slallu Gopa 

423, 430, 974 

902. Raghunsth 

... 933 

905. Bafi Muhamad 

... 482 

906. Mahaddm 

... 719 

913. Pnarika 

... 554, 555 

932. JHrsQoTioda 

... 630 

944. Eisaodas 

... 766, 763 

9J6. Qunga Bikhsadar 

621, 913, 977 

951. Maogal Ben 

... 603 

954. Mangal Sen 

723 

960. Bbatlal 

... 646, SIS 

970. Muhammad 

1007 

1019. Tbeiaj 

... 895 

1049. Jn re Samatebi 

... 953, 959 

1046. Dayaranti 

947, 958, 959 


93. 

101 . 


104. 

238. 


444. 

500. 

64G. 

647. 


747. 

796. 

807. 

889. 


128. 

148. 


1 Indian Oases. 


Kiipa Devi 

MU Cbsndan 

In re Badsblv Narayan 

Mabamsd Khan 

Bioda Prasad 

Abdulali 

All Mabomed 

Alt Mahomed 

Badan Singb 

Hale 

In re Munltsma Beddi 
Fakir Uobldeea 
Zr re Davalurt Vlrayya 
Fedda Venkata 
Press 

Bvraminatba Obettiar 

Sabramanier 

In re Byed Lala Mian 


803 

441 


2 Indian Cases. 

Jn re Mantri ... 634 

Eamaraju 458 

P. Bubbayya ... 880 

Jn reEesava Fanta 239, 475, 807 

Mabadeo 143 

Bbeam Lai 148, 165, 734 

Ganpat ... j64, 168 

Rataa Chaad 758, 756. 769, 760, 761 



List OF OAdSS OtTEb 


2 InillftQ Caie«-~(ConcIu<}e(l)> 


i Indian Casei— (CojicIudaJ). 


857. 

Oborno Cbaran 

... 722 

400. 

CorponI Allen 

... 911,912 

861. 

Ghaiebal 

... 329 

4S6 

Uipendranatb Mandel 

... 190, 193 

371. 

Mithu 

96, 07, lie 

437. 

Rajani Kanta 

998 

423. 

Pasupatby 

... 237, 239 

485. 

Brojo Bashi 

... 635 

431 

T. Rama Qoundan 

... 570 

539. 

Lai Hing 

... 865 

453. 

Jhanl<al 

... S3C 

SCO. 

In re Jalil 

... 175 

475. 

Inlifar All 

soc 

577. 

Ram Autar Sahu 

... 209 

513. 

NatbU Bai 

... 221, :£39 

590. 

J. A. Thomson 

... 214, 215 

517. 

Kesari 

... 506, 567 

597. 

Mlsb^iftsajo 

... 664, 772 

625. 

Ragbava Raju 

... 649 

612. 

Bultani 

... 400 

531. 

Kyawa 127, 

ISO, 177, 179 

756. 

Ngi III* 

... 875 

642. 

Maung Thin 

... 991 

864. 

Harnama 

... 744 

546. 

Shwe Myat 

... 321 

875. 

Yeggumanikyam 

031 

593. 

Abdnl Rahamin 

587 

909. 


C14 

618. 

Rangammal 

... 826 

978. 

8hib Das 

812 

651. 

Nepal Shikary 

C75 

9SO. 

Bada 

270, 80G, 819 

681. 

Jogjiban 

... 297, 293 

1015. 

Abdnllab 

959 

825. 

MnsUla Rahim 

... 488 

1013. 

Asadullah 

272 




1015. 

Amboo 

... 475, 873 


3 Indian Cates. 


lose 

Acbanga Narayau 

S6G 




1057. 

Vein Thayl 

G54 


7. Briday Chandra 

191, 199. 200 

21 Saltan Singh 

... 614 

23. Gopalakrisbna 

795 


... 2l9 

77. Manikkam 

...141,146 

63. Baiani 

.. 917, 948 

113. Bira Lai 

927 

171. TolslDas 

... 738 

285. Datta Ram 

740 

893. Bibbnty Mohan 

... 680 

437. District MaglstraU, Nel.oto 991 

470. Anaaputaa 

... 922. 925 

566. Sakbia 

839, 810. C60, C62 

675. Yaiin Khan 

... IOC 

680. Hita 

... 468, 689 

622. Mneammal 

... 540 

625. Kbndi Ram 

291, 297, 548, 688 

681. Nfia Fo 

... 116 

774. Suieman 

... 157, 161 

922. Mibban 

... 014 

i Indian Cases. 

1. Laskarl 

... 456 

10. Parasnlla 

... 153 

13. Gitffardbarl 

... 367 

16. Sirish Chandra 

... 431 

28. Paremeswai Lai 

441 

31. Ramashan Singh 

... 94 

48. Bssirnddin 

. ... 459 

57. Sukder 

534 

60. Ttibharan 

... 630, 632 

72. Kisborl Lai 

195 

120. Eesbab 

... 773 

124. Ganna Mahto 

746 


1S3 GhocItAaada Qo'aQdaa 

110. Bjed Sahib 

ICO. Trlbll^T^n 

see. Ragbuoatb 

SCS. Percy Henry Bum 

373. Mtrung 

313. Qhtitam 

331. Tera Chinn 

379. Bhevanhi 

399. Dindayudi Pan! 


48C 
486. 493 
510 


1071. 

1136. 

1139. 

1153. 

1153. 


In re Verapnlli PanebalQ- 
giddo 

In re Kimma Aawathem ... 
In re Sadayan 626, 661, 
BandaUpalH Pedda RsDgappa 
Mahomed 
Dm Mabamed 

5 Indian Caies. 

Beioy Madbnb 
Kakkal BeddI 
Eiiahna Das 
Krishna Dos 
JagdamiPershad 
Kali Mohan 
In re Abbulu 
Jalal Shah 
All 

Ahmed Bee 

In re Bblvappa Higade 
Iklas KTuar 
Kaainatb 
Husensba 
Briscoe Birch 
Mohammad 

6 Indian Cates. 

In re Mathn Qonndan 
In re Burath 
Bukkapiin Ramayya 
Ram Parshad ... 

Rnstam ... 

£\a Box , , 

Abdnl 

Mnssalappa ... 

The Sessions Jadge, Tanjoro 
The Bessions Judge, Tione' 
Telly 

Bahadur Singh 

Abdnl 6 

Itv re Palaniappa 
Promotha Hath ... 


2S0 
563 
890, 693 
216 
SS9, 890 
175 


348 
111, US 

457 
460 
192, 193 


723, 726 
910 
562, 978 


781 
561, 978 
917 


1014 
411, 4S4 


ICO, 1C3 
18, 1014 
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6 Indlaa Cases— (ConcZnded). 


9 Indian Cases— (Condtiifi). 


935. 

044. 

960. 


343. 

854. 

307. 

401. 

415 

450 

460. 

461. 

462. 
557. 
592. 
601. 
802. 
895. 
915. 
934. 


Jn re Sivappa ... 978 

Thakur 8iDgb ... 445i 722 

Bbagati Singh ... 87S 

7 Indian Cases. 


Venkataroya ... 

Shor Shah 

Jn re Kurumba Hosaketi ... 
Jn re Suiuttai 

Varadan _ ... 

VankateGh Sadashiv ... 

Ml Saw 

Nga Po Yon 

Ng»Pu6yi 

Audi 

Haji Uaman ... 

Balockban ... 

Sessions Judge, Soulb Arcot 
Jn re S, Bivagurunatba Pillai, 
Hanndra Pal 

Sakharam ... 


212 
130 
685 
SCI, 978 
7C9 
403 
876 
337 
151 
315, 316 
175 
276 
333 
113 
563 
968 


8 Indian Gases. 


436. klabua Singh 
4S7. KanU Keya 
468. Lansha 
492. Ahmed Ehan 
511. Oanesh Das 
664. Bajohandra 
577. Debilal 
COC. Navanna 

634. Asi 

635. Bnlsam 

651. Pital 

652. X.al 
677. Gobinda 
717. Kimatrai 
730. Facbudayan 
788. Palavesa Tevan 

825. Kamakka 

826. Qaman' 

891. Fazal Din 

897. Jn re Vyasa Bao 
991. Mnichand 
1007 Haiun 
1009. Maddipoii Cbinna 


... 746 

... 876 

164 

... 662 

724 

... 110, 113 
847 

... 4B7, 488 
939 
939 
170 
797 

... 825, 333 
SO 

... 814, 316 
•... 576, 978 
... lOG 
... 104. 106 
... 192 

... 500 

... 112, 113 
... 604, 605 
229 


62 

178. 


249 

800 

S20. 


148. 

261. 

262. 

274. 

2S5 

288. 

347. 

421 . 


563. 


Aslai Sheikh 
Jn ra Solai Nalok 
Mahomed Hashia ... 

Gala Tiritb 
Jhanna 
Bomaa 

B K. Syed Khadt Hussain ... 
Jn re £. Y. Eacuppaonao 
BetTSi 
Aman All 
Abdulghaoi 
Dewa Stogh 

Sandat Singh 470, 4 

In re Muthusnamy Sas^rl ... 
Shea Nacam 
Abdulla 

The Public Prosecutor ... 

Hamdu Meah ... 

Abdul Aziz 
Hindus Eannapoliem 
Masti ••• 

V, P. L, Lakshmana Cbetty. 
Ehub Singh 
Pattu 

Kalananda Biogh 
Bawa Manghln Das 
Sit Nyein 

P. S. Jamal Mahomed 
Kakal Eeddl ••• 


573, 676 
124 
488 
36t 
266 
166 
1016 

148 


9 Indian Oases. 

Radha Madhab 
Mackay 
Bam Bancbi 
Jatra Mohan 
Muthukumara 
Cbandan 

Oangadhatam Aiyar 
In re Bulati 
McQaith 
Alu 


985 
257 
298 
684, 728 
261 
797 
235 
582 
910 
432 


10 Indian Cases. 


63 

Earam Biogb 

... 457 

66. 

1J9. 

Darpanarayan 

Bakbia 

... 845 

... 020 

156. 

Gudbati Lai 

... 867 

168. 

Ganesb 

442, 443, 444, 7S8 

181. 

Paniati 

.. 521 

290. 

Karnam Benu 

... 780, 781 

331. 

Mabub AH 

4S4 

615 

Dawlat Eoet 

... 264, 206 

616 

Jhamoadas 

... 410 

622. 

Mt. Eaehti 

... 613 

667. 

Euppa Qoundaa 

... 29 

669. 

Jn re Rama Naiker 

... 577 

705. 

Po Tb^uog 

... 332, 334 

769, 

Mohamad Esaf 

... 63 

789. 

Dhammaloka 

... 189 

796 

Ean Haw 

... 123 

802. 

Buleman 

... 408,409 

931. 

Keifoa 

... 512, 513 

929. 

All Eassim 

. . 670, 571 


11 Indian Cases. 

132, 

Eiru 

488, 746, 795,797 

250. 

Ngo Ban Myin 

... 620, 621 

581. 

Boni 

... 932 

682. 

Hewaram 

... 912. 916 

583. 

Lalu 

... 336, 662 

584. 

Bhagat Bam 

934 

687. 

Sfohai 

... 257 

688. 

All ^lahomed 

90, 145. 923, 924 

594. 

Allahdino 

... 183 

614. 

Bamoha Bingh 

94 

616. 

Eesbavlal 

... 740, 756 

620. 

NuUy 

27 

621, 

Asaiam 

959 

624. 

Jn re Bitarama Aiyar 

697 

788. 

Sita Bam 

728, 759, 770 

993. 

Tbaver 

682 

999. 

In re Azula Kotiah 

273, 277, 278 
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11 IndlAD CBBei—tConeluicd). 


14 Indian Caici— (ConeIu<f«i). 


1000. MaKy^ 

1007. Mulua 

1008. BbeiVh Zikrl 


C81, 776, 831 
48C 

... 169 


12 Indian Cases. 

81. Kga Ee Moung 
82 Esteves 
87. Abse'm 
8Si Achamblt Das 

89. Bheoji 

90. Bubiamanla 
221. in rt Man Bhoy 
SOI. (1) Qhulam Hnaseln 
SOI. (2) Sadaya PUUl 
S04. Sharif Ahmad 

&13. llakbul 

515. All I^Iahomed 

524. Armugham Filial 


932 

... 635 

123 
265 

753, 759, 761 
... 474. 480 
912 

... 889, 902 
159 

... 144 

... 563 

,.. 374 


832. InraEolIe 
914. Ma Tha 

Rasoolkban 


1000. 

1002. 

1005, 

1006. 


Ambika 
Quramlah 
Lekria 

Qaari Shankar 

14 Indian Cues. 


201. Balliha 

803. Mithanl 

201. Beasioni }udgt, Eistna 

318. Sochuony 

920. Jharu Shaikh 


S55 

40,67 

369 


42S. Shop BiDgh 

431. Karondra Mohan 

GOO. Addala Verravadu C 

G07. Ram Dial 

643. Thomas 

652. Onfzari Lai 

CC7. TulanlShoikh 

669. In re Rama Naickcr 

750 BrecniTBsa Pillai 

765. Mathura Sahu 

757. JIna Badhat 

709. Srinivasa PUIiy 

760. Jhabba 

761. P. Peddanna 

764. Somnath 

765. Nga Than 

973. NgaKaungNyeon 

15 Indian Cases. 


998 
141 
621. 1009 
797, 798 
824 
480, 636 
C77 
674, 576 
231 
848 
102, lOG 
243 
236, 238 
2G3, 2G7 
42 

COO, 795 
449 



Darbari Mai 716, 721, 

722, 764 







83. 

Raja 


989. 


620 

93 

In re Q. W. Clatidga 

663 




96. 

0. W. King 

C64 




300. 

Qovlndaanamy 

710 




813. 

Sessions Judge, Taoiora 

587 




314. 

Sltsram 

909 

99. 

Etlshna Proshad 

SCO 

die. 



102. 

Bahu Psrahad 

155, 781 

482. 

C E Ellis 


109 

Qaoda Bingb 

63 

484. 

Bika HoBseln 


110 

N. Poonuswamy 

653 

493. 

Buroy Eondareddi 


129. 

Ismail Ghani 

454 

641. 



S18. 

B. Ruhlnohand 

935 

650. 



ai5. 

Ismail 

452 

655. 



216. 

In re Adala YettUadu 

620, 835 

794. 

Hidayat 


218. 

Mebet Sardar 

262 

795. 

Handbasappa 

600, 602 

222. 

Bhojtaj 

999 

803. 



223. 

Earam 

926 

803. 



224. 

Dar Mahomed 

342. 953 

804. 

Afahram 


273. 

Aodal 

CIO 

808. 

Laksbml Harajana Reddi 


288. 

Bnrya 

681 

609. 

In re Yazirsabeb 



Madar Sahib 

848 

970. 

Birdbioband 



3 F. Dragon 

876 

976. 

Jairam 


668. 

Ram Haiain 

661 

963. 




Peary Mohan 2* 

304, SOS 

981. 



777. 

Aiyachalamaya 

606. 818 

985. 




Mandi Qbasl 

381 

1002. 



Faimnllah 

42C 

1004. 




Isa 4' 

474. 480 

1008 



825. 

Balwant Hondo Patois 

441 










631. 

Onruswanii Hadan 

132 


16 Indian Cases. 



176. Bbsgabat ... 933 

325. Bhankar Balvrant ... 590, 692 

336. Fasat All Cl9 

612. Balj Hath ... 374 379 

510. Brijbasi Lai ... £74 

617, Shettoppa 293 

518. RangaBao ... CS9 

520. (1) Salasn Lasbmayja, Boori. 776 

522. Jn rs Angamuthu ... 634,803 

17 Indian Cases. 
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17 Indian CtLBti-^iOoncluded). 

Gagi ••• 

. Aiumngam ... 31 

7ai GoTind 163, 17 

Rajagura Satagopa ... 12 

Pranahang 100, IH 

Tirithdas ... 

Gangs Bingh ... 

Bardha Prasad 235, 23 

Sessions Judge, Coimbatore... 
Tinfcbdas 

Selulrutti ... 

Sukoandan ... 

Manik ... 21' 

In re Ramjibhai ... 15! 

Lt, Brian 

Paimal Hai ... 

Vytliinatha Iyer ... 49: 

Jbandu ... 

In re Ardeshii 
Vishnu Balakrlshna ... 

Badananda ... 

Eanhai Singh ... 

Achhm ... 

Kga Tun Ba^ 

Ohanniug Amoid C49, €5< 

Ram Prosad ... 


18 iQdUa Oases. 
Abdul 

Rajendia ITatayau 
Bamasnamy 
Batipada Mandal 
Mawaz 

Ran Shan Shwe 
Sbankei 
Tulsl Ram • 

Watjan 

Mahadeogir 


913 

147 

930, 931, 939 
235 
974 


13 Indian Cases. 

NgaPo Teen 
, Nga Ban Wein 
. Pirbho Dial 
. J. Kotiah 
, Barferaz Ehan 
. Promothanath 
. Bbeoraj Sisgh 
. In re Nilkanth 
. Hira Lai 
. Hedayat Kantey 
, Alulo 
. Aziz 

. Mt. Jamal Rhatun 
. llahomed 
. Nga Po Thaw 
I. Nga Po Shein 
Satwa 
. Mulo 
. Sheik UeoU 
. Ghellaram 
Mahomed 
I. Baldeo 
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20 Indian Cases. 


142. 

Chandi Fraaad 


956 

209. 

Faiz Muhammad 


999, 1002 

212. 

Nga Pya 


63 

213. 

Darahan Das 


899 

214 

jhagroo 


1016 

222. 

Hiran Kumar 


329 

224. 

Shankar 


261 

225. 

Nga To Gale 


613 

231. 

Raham Ail 


152, 155 

897. 

Aobat 


« 473 

S99, 

Koochti 


327 

747. 

Shahzad 


m 

749. 

Bam Peiahad 


381 

761. 

Dan Pershad 


225, 244 

1002. 

Chuba 


900 

1005. 

A. Krishnaawamy Iyer 

21 Indian Cases. 


745 

129. 

The National Bank ol 

India 

396. S99, 400 

156 

Bbeikh Neivmatulla 


587 

162. 

Bamdhir Bai 

681 

682, CS5 

163. 

Azim'Ud dio 

.. 

453 

170. (1) Nga Po Han 


266, 775 

172. 

Tbirukouam Kuppaohari .. 

797, 601 

466. 

Jagsnnath 


614 

467. 

(1) Bansi Lai 


812 

469. 

Paralby 


876, 877 

471. 

Bari Singh 


806. BI8 

472. 

Sboukatamal 


889 

474 

Gobind 


948 

476. 

Balikhan 


389 

477. 

Arokba 


262. 689 

477. 

Bam Dulare 


804 

679. 

Bianshi Bam 


909 

665. 

Lakshminarasayya 


S3 

686. 

Hooper 

65 

688, 978 

688. 

in re Moideen 


648 

882. 

Antal Biogh 


270, 696 

807. 

Asha Bhati 


410 

898. 

GovindaChetty 


314 

901. 

Partappa 


445 

1002. 

Sitab Bingh 


486, 984 

1007. 

BambaliBai 

22 Indian Cases. 


863, 867 

164. 

Po Thin 


699 

160. 

Atjun Naick 


403 

161. 

Baba Ram 


1002 

165. 

Bakat 


379 

167. 

Indar 


197 

173. 

In re Mobamed Kasim 


396 

174. 

Aiumuga Mndali 


210 

176. 

Tara Pada 


586 

177. 

Abdul 


843 

18S. 

Aktam All 


442, 445 

428. 

Bodba 


616 

495. 

Mebr 


181 

592. 

Gbanumal 


480 

697. (2) Budansa 


895 

791. 

Meyyatu Ammal 


210 

723. 

Ofel Molla 


664, 917 

786. 

Leg. Remembrancer, Bengal. 

746 
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22 IndJaa Caici— (Concluiid). 


730. Bftmjiwan BM ... 466 

760. Hago Biswas ... 035 

7Gi. Atifl Munsbl ... 4*0 

037. Plshoa ... 676 

1001. ThakutDas ...787,700 

1006. (1) Blsweawat ... 010 


23 ladian Cates. 


97. 

In re Avasarala 

... 

815 

205. 

Kga Taoog lion 

... 

102 

207. 

Freonatb Datta 


142 

465. 

G. A, Browne 

... 

563 

476. 

Peru Abdolla 

... 

147 

478. 

Nga TauQg Thee 

... 

408, 409 

467 

Abyway 

... 

193 

466. 

Ml Thein 

... 

876 

487. 

Mohammad Bhatil 

... 

328, 233 

469. 

Ral Raieswarl Debl 

... 

389 

493 

In re Ramaawami Oaondao. 

814 

493. 

Nani Lai 


478 

499. 

0 A. Subramania Iyer 


209, 213 

600. 

Ghandlal Chtmanbbal 


633, 803 

603. 

In re Mir Hosen 


9G7 

607. 

Paramaaaoda 


468 

657. 

LooU 


730 

678. 

Ibrahim 


731 

736 

Dara 


343 

780. 

Ragba 


260 

781. 

OoTlnda Sahal 


485 

783. 

Bamacbaodta 


817, 818 

7SI. 

CbinoaTan 


650. C51 

735 

Bam 8«wak 


817 

737. 

Shewakrim 

23? 

836, 839 

741. 

Damappa 402, 407, 

801, 804 

748. 

Har Karayan 

... 

934 

746. 

Peru Abdolla 

... 

174, 175 

750. 

In re Clemeots 

... 

80 


24 Indlaa Caiet. 


15G. 

160. 


G61. 

673. 

673. 

670. 


961. 

•963. 

976 . 

976. 


463, 


Laohsba 
AutarEuimi 
loajat 337, 251. 

Bhyamdar; In r< Palani 
Qoundan 463, 467, 805, 

MalkHussalo 
(3) Wa Foon 
Bega Bingti 
Ealima Bibl 
Mg Tbazaa 
Kotlya 
Indat Dat 
Badra Piatap 
Kalla 

Aihiq Hoisain 
Oiyao Bingb 
Bans Qopal 
Kga Tba Yio 
LalU 

C. M. Pedda BalUb 
23 Icdlan Oatet. 


ESI. Gjti 

359. KaznEaci 

360. loayaSDUab 


457. 824 
335 
355,366 


607 
C35 
267. 268 
687 
44.660 
839 
677 
955 
436 
946 
933 
646 
635 
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23 IndUa Cuei— (CoKcfudid). 

517. 

Ahmed Qol 

... 923 

627. 

Dasirl Venkata 

765 

629. 

In re K. Narasa Reddl 

... 865 

630 

In re Naodamoti 271, 27C, 376, 386 

^3. 

Kbandbai . 

... 398 

811. 

Anantarama Vadhiat 

437. 898. 900 

S46. 

Jadi 

... 336 

843. 

Onruswaml Nalken 

... 483 

933. 

Doffanieband 

... 892. 660 

977. 

Maso 

... 1000 

991. 

Annasaml Iyengar 

... 235 

992. 

Dawantehand 

... 491 

993. 

Bestions Judge, Coimbatore... 409 

m. 

Mjnbomal 

... 481, 751 

1001. 

Bnbblab Servai 

... 266 

1006. 

Eya Nyan 

... 673, 676 

1003. 

In re Surya Karayana 

... 457 


26 Indian Oates. 


135. 

Elias 

... 989 

141. 

Bberati Bheikb 

... 897 

143. 

In re Anaotha Padlyara 441, 453, 454 

149. 

Ma Than 

... 883 

162. 

Gaya 

... 404 

163. 

Baebat 

... 165 

165. 

Bobans 

... 333, 479 

166. 

Valtbiaoatba Alyat 

... 241 

ICO. 

Natbu Mtstrl 

... 173, 996 

168. 

SadasiT 

... 937 

169. 

Bbeo Bingb 

... 182 

172. 

Cbstman 

... 190, 191 

174. 

Madbo 

... 466, 721 

175. 

Blragi 

... 176 

807. 

Manoban Roy 

... 4S9, 464 

334. 

In r* Rasammal 

... 679 

338. 

Janakinatb 

... 197 

644. 

Eaodasaml 

... 214, 246 

646. 

Bbawaol Bingb 

...174, 175 

660. 

In re Ebaddam 

... 990 

666. 

Abdul Earim 

... 313 

C7I. 

Motbukaioppan 

... 780 

672. 

Cbaoda 

... 875 

993. 

HaeCa 

... 491, 646 

1000. 

Gaoa Erlahna 

643 

1001. 

Nga Mo 

473, 473, 477 


27 Indian Oaiei. 


146 

146. 

146. 

163. 

154. 


198. 


903. 

210 . 


668 

670. 


Mnbaxoisad Ibiablza 
Bbagn Bhal 
Mohamad 

Kamasamy Qoondan 

landnram 

Eashinatb 

Potto 

Erlthna Fandaram 
Gandalal 

In re Gindalla Ramodo 
Maogal Bai 
Moola 

Doggirala Yenkatappaya 
Appa Ragho 
Bolebaod 
Abdol Qafoc 


147, 174 
246 
J48 
44, 45 
643 
777 
154 
710 
400, 804 
4S8, 496 
357 

sn 
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27 Indian Caiei— (Conciudfd). 


30 Indian Caiei— (Cojiclutfcd), 


754. 

Bega BIngh 

... 178 

767. 

Duraewamy Madallar 

197 

637. 

Bagbu 

950 

838. 

8ita Bam 

... 797 

844. 

Fazal Din 

456 

843. 

Bam Eebari 

227 

897. 

Muu. Committee, Jhang ...109, 110, 
118, 409 

904, 

Mannar 

... 658, 659 

906. 

In re Madiga Fothfgadu 

... 614 

910. 

Ailum 

121 

911. 

Tbembalabed 

23 Indian Caiea. 

239, 241. 254 

97. 

VeQbata Banumantba 

846 

10], 

Tabilram Lilaram 

... 501 

106. 

in re Appava 

497 

103. 

D. Banga Beddi 

168, 734. 735 

155. 

Kga Bben 

... 725 

166, 

Mubamad Eartm 

... 66 

1E8 

Jagannath 

457 

160. 

Vinayak 

... 216 

822. 

Fatooq All 

... 232 

829. 

Blehen Daa 

... 360 

832. 

Bailkts BItI 

... 230 

624. 

HIdayata 

... 729 

643. 

Natasappayya 

... 400 

668, 

Putna Chandra 


669. 

Vlrupanoa Goad 

... 439. 440 

787. 

Blakba 

29 Indian Cates. 

... 738 

e.-!. 

Mohan Ii«l 

... 763 

72. 

In re Irula Sadayao 

... 686, 587 

98. 


277, 370. 3Tl 

821. 

Mobar Lai 

... 255, 695 

386, 

641. 



657. 



663. 



666. 

821. 



825. 



827. 



830. 



939. 

30 Indian Cates 

... : 

113. 

Upendranatb 659, 560. 663. 573 1 

125. 

Dodo 

... 424, 426 

128. 

Kogendra 

624 

134. 

Mabomed Asgbat 

... 151, 152 

136. 

T. Karasinga Bao 

690 

139. 

Walter Turner 

... 584 

142. 

Hart Das 

... 332 

144. 

Bwamtnatha 

316 

146. 

K. M-Kadire Koya 

... 483 

161. 

Debt Blngh 

759 

166. 

Eadir Buz 

... 743, 744 

341. 

Tekaram 

... 726 

433. 

Bagbubar 

084 

‘489. 

Eotalgadu 

... 544, 645 


Venkataobellam 

959 

459. 

Bam Bakba 

327 


i50. 

430. 

641. 

724. 

745. 

993. 

m. 

1000. 

1001 . 

1005. 


Haru Mai ... 609, Cl2 

Morugaiaa ... 076, 377 

Tekaram ... * 726 

B. P. Ghoah ... 678 

In re Eaoakasabai ... 312 

Ahmed All ... 637 

Mg. Tan ITyalog ... 789 

Kamol ... 8I9 

Bamasamler; Bam Harakb...3S4, 512, 
51S, 514 

In re Bannlmalal ... 630 


175. 

176. 
242. 

33a. 

347. 

362. 

S63 


871. 

376. 

625. 

642. 

613, 

819 

811. 


129. 

185. 

137. 

145, 

147. 

151. 

156. 

641. 

652. 

6S6. 

670. 

676. 

660. 


105. 

814. 

648. 


824. 

830. 


31s. 

317, 

819. 


3i Indian Casei. 


In re Bapoo Baida 

776 

Ramaliogam Filial 

... 235, 767 

Bro/eodra 

257 

Bhimappa 

697, 693, 788 

Bai Mabalaksbmi 

... 393 

Baban 

... 635 

In re Venugopal 

... SOI 

Basappa Miogappa 

... 627 

Bbaokar Bamdas 

... 692 

Bagbbir 

... 821 

Ehudiram 

... 681 

In re Bangaawaml 

... 495. 497 

Appu Aitia 

853, 428, 976 

Mabomed Kannl 

... 647 

Mebarban 

... 165 

P. Sobba Eeddi 

... 8S6 

Daji Vesaba 

693, 695. 690 


32 Indian Oaies. 

Simbadri Naidn ... 635 

Porsram 482, 494, 656, 653 

Dj. Leg. Bemeabrancsr ... 499, 625 
744, 762 

Cbntta ... 638, 602 

Bangan ... 559 

Abdul Az\t ... 431 

/n fa Appadurai Aiyar 453, 723, 726 
Ngi Mya ... 323, 671 

PjyaraLal 111,112,114 

Abdul Bak ... 446 

Jn ffKayambnr ... 103 

Abamad 263, 164, 497 


Nga Bang 

149 

Graham Co. 

... 746 

Bamesh Obauder 

145 

Mutesarl 

874 

38 indl&n C&tes. 

Fateh Sber 

... 237 


345 

Bbeikh Abdul Ebader 

... 365, S67 

Jalsukh 

743 

In re Koorinftinma 

918 


... 460. 859 

Furan 

216, 1006 

3l Indian Catei. 

PoYIn 

... 654 

Nurdin 

... 636, 793 

Maaem 
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34 Indian Oaiei— (Cencludcd). 

Paqb 

641. 

Bher Singh 

83 

647. 

Jtwanji & Co. ... 

783 

650. 

Jadunandan ... 

463 

971. 

Bayanatb 

245 

976. 

Govlnd Balnant 

632 

987. 

Eaimi ... 

510 

008. 

Shsr Siogb 

493 
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33 Indian Caiii-‘(CencIt«i<d)* 

758. Mina ' ... 185 

764. Bbarak ... 91C 

961. HajaU ... 1015 

970. Eamal Mandal ... 63 

97S. J» ra Ltanra Khan ... 956 

1001. Badha EaoU ...933,037 

39 Indian Oaiei. 


S3 Indian Caaet. 


165. 

Boh Dots 

65 

486. 

Sujan Singh ... 

1009 

495. 

ITga Po Aung 

149 

606, 

Stikishen Bal 

803 

512. 

Bating 

474 

515. 

Aksh; Singh ... 

207 

657. 

Ekanatb Sihay ...655, 656, 


563, 637. CSa. 

753, 750 

667. 

In re Rathna 

372 

801. 

Paramesnaran 238, 250, 420, 

435, 787 

620. 

Eattari Veeianna ... 

352, 643 

825. 

Bama Bapn ... 

925 

833. 

Balallal 

378 

966. 

In re Baklr Ali 384, 

385, 798 

071, 

BamaChandcz 416, 

419. 421 

973. 

Maung Than ... 

887 

974, 

Mala Singh ... 

101, 105 


35 Indian Caiea. 


129. 

Manmothanatb 

228. 243 

133 

EoUI 

754 

184. 

Harbant 42 

428, 490 

160. 

Shein Taung 

709 

166. 

Maung Pu 

699 

171. 

Abdol 

995 

465. 

Po Hyl 

792 

468. 

Belya 

552 

496. 

Maiksndar 

177 

591, 

V. S. 51. Moldin Eros, 

112, 114 
701, 9W 

833. 

Sengammal 

655. 

F. A. Brown 21 

241, 250 

861. 

Baikal All 

659 

869. 

V. F. Unnian Kntty 

366 

876. 

Bagojt Row 

228 


301 

Kamdaa Singh 

Olfl 

803. 

Habib Khan 

475 

310. 

Jagdeo 

... 836. 837 

480. 

Nga Ti* 

182, 133, 134 

494. 

Jagpat 

... 93. 

496. 

Devi 

... 878 

700. 

Hand* Narayan 

... 690. 835 

800. 

Mehr Siogh 

... 984 

084, (2) Isan Chandra 

... 929 

985. 

Luqman 

... 168 

1007. 

Jagdeo 

... 754 


10 Indian Catea, 


291. 

Venkataranga 

... 728 

292. 

Wali Mnbamad 

... 945 

293. 

Kaai Chettj 

... 326 

300. 

Ponit 

... 231 

314. 

Habgal. 

... 77, 78 

818 

Nibaran Chandra 

... 947 

330. 

Krishna 

... 249, 252 

833. 

Hati Prasad 

... 288 

692. 

Makbal Singh 

... 219 

694. 

Ra] Chandra 

... 824 

699. 

Lazmya Shlddappa 

... 524, 525 

706. 

Prabhu Bal 

... 489 

719. 

Aliquhah 

... 045 

721. 

Bagbo L*J» 

... 296 

733. 

In re QniOparlba 

... 91 

737. 

Shsa Jbawan 

... 682 

738. 

Chandra 

... 196, 198 

739. 

Qasbi Ram 

... 465 

742. 

Kesho Siogh 

... 523, 524 

749. 

Ebuda Bnksb 

... 46 


41 Indian Caiea. 


37 Indian Cates. 

S3. Eadir 

159, Amrit Mondal 

160. Itola 

311, Tliambosamj 
■ In re Madal 


133. Buoder Mai 
S31. Sardar Mohamad 
671. Frem Singh 
836. Qhaii fUm 
998 Usieah Chandra 


. 230, 251 
. 872, 877 
136 
. 210, 231 
. 661, 896 



227, 

232, 427 


12 Indian Oates, 



38 Indian Oaaea. 


ISO. 

EaoD 

... 937 

310. 

Bharat 

214, 254 

133. 

Qirdbari Lai 

... 836 

826. 

Anndra 

684 

145. 

DasQ 

... 398, 566 

833. 

Srinath 

210, 242 

159. 

Sazntila 

... 105, 106 

417. 

Sbco Karain 

sot 

33S. 

Sardar 

... 359 

4SS. 

Sadmddin 

674 

595. 

Main 

... 105, IOC 

441. 

M. E. Koyaian 

897 

721. 

Bam Rao 

... CS4 

418. 

In re Qulabchand 

CT5 

733, 

Eonro 

... 477 

728. 

Gonwant 

483 

735. 

Jaitai 

... 255, 258 

729. 

In re W. Gologrecdy 

30 

753. 

Ah. Pok 

... 123 

730. 

Kanippa Goundaa 

425, 520 

701. 

Been Dya! 

1001 

737. 

Eall^ 

821 

936. 

Nga Min Din 

... 795 
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PlOE 

IK. 

Mucabl Bam 

46. 8Ul. 786 

'423. 

ObftQla Uram 

837 

41i. 

Barham I)eo 

... 28 

785. 

Fremgir 

... 766 

•790. 

Bim Barsn 

... 196 

817. 

Luxml Singh 

600 


11 Indlfto Odaes. 


88. 

Ehetra Basi 

... 182 

826. 

Hira Ijal 

... 41 

345. 

MIrHasham 

... 901 

661. 

iLjjavoo OheUj 

... Ill, 114 

971. 

Bela Singh 

... 107 


15 Indian Oaias. 


337. 

Pytali Singh 

... 251 

397. 

Bepln Bebail 

... 788 

993. 

Jongl Lai 

... 666 

1002. 

Tikekar 

... 610 


id Indian Oatea. 


47. 

Uappila Eadit 

... 909 

989. 

Qerelal 

... 656 

801. 

Subh Narayan 

... 234 

416. 

Llahangee 

... 186 

424. 

Waiesall 

... 647 

613. 

Beol 

... 672 

628. 

Baokay 

95. 96. 97 

698. 

Venkata Batnam 

... 7W 

604. 

Dnaraka 

... 254 

716. 

Kansk Bata 

721 

817. 

Tambl 

... 802 


17 Indian Caiea. 


67. 

Qanapati 

... 167 

76. 

Ganapat Singh 

... 219 

603. 

Obaodra Katb 

216. 1006 

813. 

JalaluddlQ 

... 973 


13 Indian Caaei 


167. 

Jagat Bam 

745 

176. 

Bameo 

... 935. 935 

344. 

Mathura 

43 

487. 

Tani 

... 623 

497. 

Upendra 

... 254 

500. 

Mahmed 

... 68T 

602. 

DuUi 

... 766 

681. 

Akbar All 

... 657 

685. 

Hagai Lai 

... 998 

687. 

Azim AH 

... 339 

688. 

Tukaram 

... 379 

681. 

Hellot 

... 616 

977. 

Hanumas 

C50 

979. 

Nnr Ehan 

... 1018 

980. 

Samar 

... 472, 478 


19 Indian Oaiei. 


178. 

Hahomtd Kjat 

476 

CSO 

Bap Karajan 

B47 

776 

Bagjogan 

256 

781 

Host. Katlban 

... 162. 780 

919. 

Babeb TeTratl 

... 378, 976 


Bias 

50 Indian Oaiei. 

PAGE 

81. 

Saham Beharl 

754 

850, 

2afar HuBsaln 

130 

496. 

Veeranna 

... 958 

668. 

Jtabeman 

928 

672. 

Nga Paik 

656 

817. 

BacbaQ Bam 

... 348, 847 

832. 

Kambla Kaiajana 

... 592 

893. 

Fauja 

440 

looa 

Uisrtla! 

loll, 1012 


51 Indian Caiei. 


161. 

GhuUm 7e1ami 

143 

162. 

Qbnlam Mobinddln 

957 

176 

Batbinam 

968 

207, 

Jankej 

512 

260 

Dbora 

... 163 

271. 

Kasd Elibore 

... 689 

352. 

Trlloeban Das 

246 

472. 

Hari Cband 

... 937 

685. 

Arshed Holla 

746 

666. 

Hobamad Saleh 

796 

783. 

Eyed Yacoob 

... 128 

846. 

Bsbn Eban 

... 263 

847. 

Ynsul 

52 Indian Cases. 

943 

54. 

Uabomsd Mian 

... 946 

390. 

Bacbu Bebari 

... 647 

899. 

Daroga 

... 657, 669 

424. 

Oamuna Eantb 

... 952 

609. 

V. Bamamortbj 

... 68 

696. 

Jogesb Chandra 

... 466 

8^. 

Cbagan Baj 

53 Indian Oases. 

... 120 

150. 

Laobmi Karain 

... 123 

159. 

Hari Singh 

434 

491. 

K. Pattuiaju 

... 504 

014 

Cbanli Abir 

478 

620. 

In re P. Hanumaotha 

... 767 

720. 

Tukara Eunbi 

... 89, 91 

772. 

Ramebander 

... 719 

820. 

Jago Sing 

... 657, 659 

823. 

T. Baplr^'U 

/nreP. Cbiona Kagadu 

SI Indian Cases. 

935 

832. 

... 643 

61. 

Hanmoban 

874 

67, 

Po ^hwarji 

... 121 

161. 

Sakha Bam 

... 744, 746 

169. 

Hot! Bam 

... 782, 791 

172. 

Udit Karaln 

513, 665, 666 

173. 

Bamoo 

... 849 

241. 

Bcbmadeo 

... 124 

249. 

Oalna 

477 

254. 

Haikn 

... 840 

401. 

Wall Hnbamad 

... 472. 474 

404. 

In r« Earuppiah 

... 656,977 

407. 

Jagauatb 

190 

409. 

Untbu 

...425, *27 

411. 

Obander 

135, 1S6, 162 

437. 

Jogeshwat 

244 

473. 

Gopalalyer 

... 244, 237 

4S3. 

Jbabbn 

... 887 



List CASES citEd 


cit 


Page 


PAOE 

PAQC 

Page 


5< Indian Catet- 

(Concluded). 

St Indian Caiet. 




C7. Prabuias 

136 

401. 

In re AtF»r*i® 

... 791,602 

61. MaTbcinKa 

...933, 935. 

196. 

Yusuf AU 

...811.814 


039. 010. 1000 

614. 

3bam Kbat) 

315 

93. Qhulam 

231, 2SC. 2C1 

CIO. 

Ram Ptaead 

... 291. 286 

93. Jagannalh 

... 113 

G77. 

Abdul Salam 

321,322, 323, S^G 

101 r. M. Barwan 

... 2C7 

CSC. 

Cbabaute 

... 819 

163. Ram Btnt Singh 

... 793 

769. 

Javrad Iluseain 

905 

236. liar Naraln 

3S1, 631, 073 

774. 

Faqiray 

... 93J 

419. jhaman 

219. 223, 220, 205 

781. 

Tadat 

... 135, 136 

451. Jcttu 

... 491 

fS9. 

Kathu 

470 

C57. Jogesb Chandra 

... 890, 952 

953. 

Sura] Bhaa 

631, C26, CS7 

C66. Shama 

... 8S1 

994. 

Multan Singh 

... 101, 106 

CG7. Sunder Singh 

... 183, 134 

lOOC. 

Jog es war 

... 914 

072. Bbama 

... 632. 603 




817. PuUs 

... 210 




820. BbeoQobind 

... SS5, 859 


65 Indian Catet, 

629 Krishna Unhua 

... 192 




936. Kunwat Bahadur 

... 609 

102. 

Acnar Slngb 

... 423 

937. KaUKumat 

... 233 

105. 

Bubbiab 

... 906 




201. AmlzMi» 

282. Piamath 
23&- lUzQ L&l 
288. Janardan 
292. UUat 
SOI. Dbarmara] 

887 . S^daoaad 
180 . Uaruti 
170 De^ldiQ 
m T.B.PnU 
693, Bamsihnat 10, 119, ISO, 
COO. Shttdbat 
652. Suresb Chandsr 

678. Baghdbat Slogh 

679. Harihar 
682, SureshCbundcr 
665, Tutezz 
721, G. Sooraya 
651. Nagladas 
853. In re Atjuq 
651, Bhlm Bahadur 
859. Jal Bxaheo. 

993. Jhabbu 
lOOG, BhAhi 
1007, Bhibpyal 


61. 

62. 

Cl, 

239. 

137. 

607. 

677. 

682. 

692. 

657. 

CCO. 

CC3. 

CCl. 

775. 

86J. 

8SS, 


lagdeo 
3as)rKhaQ 
Qan^at 
Meoea Lai 
Rata Bataa 
Pit AU 
Lautl Karan 
I. Lucas 

A]od^l 

Raghu 

Jogesb Chandra 
Kirghiu 
Mubifflmad 
R«ltba 

Qowkaran Lai 
AkubAII 
Ult Mouse All 


1C2 

637 

3)2 

356 

819 

128 

810 

700 

861. 862 
113 
160. ICI 
801 
23 
793 
381. 333 
336, 876 
717 
793 
179 
761 
608 
789. 813 
163 
. 63.61 
793 


7C1 
931 
SSI 
646 
181 
010 
793 
615, 682 
766 
896. 953 
861 
876, 8S5 
910 
378, 381 


63 ladfan Catet. 


49. Baghu Bhumij 
62. Ajodbya Prisad 
169. Kulbans 
211. Mabadeo 
2l7 KeibviuiQupl 
337. D-'jULal 
3ll. ne>iaer diuguer 
361. Atbboy 
459. Ham'to Oofo 

618. Baba I.al 

619. Obanl 

622. Bga &au Pa 
628. Abdul 
Ce2. Atbiq Ali 
829. EdauKailUt 
923. Bbam L«} 

918. Qouwantrio 


193. 

202 . 

114. 

654. 

659. 

CSS. 

650. 

913 


CIG. 

CM) 

CSC. 

7li 

839. 


59 Indiao Cates. 

In re Qovind 
Alex Pimento 
A. B. Adcpu Hoddi 
Cbaubty Kunj Bobarl 
Jai Sukb 
Lai Lokpal 
Qanga^ran 
Kebr Singh 

60 ludiaa Catei. 

Danl 

Malc-ud All 

Cbandl 

Shivadbln 

61 Indian Caiet. 

Balrau 
* Uim Mabto 
Qobind Sshal 
Batlm Birdat 
Jagrup 
Ram Sabal 
Bakmar Cbaltcrjee 


C29 
848 
223 
299 
371} 
222, 253 

807 

27 

573 

310 

cao 

481 

30 

201 , 200 
673 
9l7 
801 


701 
085, 060 
029 
40, 0C3 
692 


Si'J 

400 


.. 706 

968, 0C9 
.. 060 

,. 630 


T&E CODE OF OBlUlHAE PBOOEDtJBE 


PAGE 

62 Indian Cases. 

Page 

J85. 

Pbuleshra Eoer 

793 

575. 

N. K. Sarkar 

... 464 

681. 

Btahmdeo Singh 

671 

691. 

Nor Mubamed 

... 937 


63 Indian Cases. 


151. 

Gaugappa 

43 

33G. 

Kali Charan 

GSl 

401. 

Baimman 

440 

458. 

Eali Cbaran 

... 9G6. 967 

873. 

Aobhaibar 

... 39, 40 

954 

877. 

Pevlchand 


6] Indian Cages. 


3S. 

Avadh Slngb * 


946 



... 


40. 

Motilal 


927 


69 Indian Cases, 



141. 

Abdul Rashid 


143 





278. 

Salay Moham«d 


78 

3C9. 

Hurtrl 

213, 214, 243 

871. 

Atwal 


84 

371. 

Ramasami Ayyangar 


374 

481. 

Pohumal 


336 

380. 

Ramasami 


792 

601. 

Rastomil 


506 

625. 

Chandiram 


385 

611. 

Bassatmal 


847 

627. 

Jadbo 


91 

657. 

Qul 


696 

626. 

Nga Fo Eyin 


434 

666. 

Jal Singh 


167 

629. 

Bakatam 


ISO 

893. 

Eusool 


526 

C31. 

Abdul Saq 


823 





638. 

Elsben Siogb 


866 


69 Indian Cases. 



748. 



20 


Nga Po Tin 

In T6 Mabamad 

Audhl R^l 

fiaohlttar 

8ewa Singb 

Qaaga Shabal 

Damodai 

f^jbumsl 

}ai Sao 

Balkeshwfti 

Bbsgtrad 

Mubamad labaq 

Haji Slubamad 

Fbumman 

Ghulam 

Bampal 

Earam 

Laobbml Lai 


148 
6C5. 666 
147 


614 
71, 72 
136, 152 
646 


Tatlbnllab 
Qokbale Bingb 
Mubamad Shah 
Bam Pratap 
Durga filngb 
Lain 

Ashutosb pas 
Donar Singh 


67 Indian Oases. 


Bit ITatajao 
Ram Pratap 
Jogi VenkayjB 
i'antt Charan 
Thakatla 


Paqb Page 

67 Indian Otittt—iGoncliided). 


622. 

Uamoon 

999 

726. 

Qumat Din 

... 100, 101 

729. 

Karam Singh 

ISO 

730. 

Bbolanath 

... 990 


68 Indian Cases, 


2G. 

Eoehnnni Elaya Nayar 

8>8 

43. 

Jagatb Bingb 

... 14G 

149. 

Sheobalak 

226 

624, 

Armugha 

... 797, 798 

817. 

Phangac Ehan 

... 58 

819. 

Janki Pas 

... 738, 739 

826. 

Varadarajnlu 

692 

838. 

Erada 

123 


71 Indian Cases. 


Bepin Bebari 
Abdul Galor 
K. AvuIIah 
Hira Hand 
Yirappa 

Palanisndi Sorvai 
Mltter Moldeen 
Bimala Prasad 
EakkarU Chinsa Chand 
Buta Singh 


Lalji Bingh 


Haiuan Das; 

Harnam Pass 
Harendra 
P. 0. Perumai 
Nendo 

Akkho 7 Eumaz 

Bbjram Ssrdar 

Bri Ensbna Bonac 

Haji Mabomed 

Oaoeshi Lai 

Binanan 

Gosto Bekary 

In re Bubba Rayadu 

Benowan Lai 206, 

Nur Muhammed 

Mula Singh 

ZabiruddiD 

Satyendra Eumai 

Suryabhan 

Ram Din 

Dubil 

Ram Badan 

Jagat Chandra 


, 870, 464, 470 

... 646 


625 

1002 

210 

772 

1002 


... 509, 510 
... 691, 935 
211, 212, 213 


... 424. 425 
... 642, 816 
... 964, 985 



WST O? CiSES CITED 


FAQE PAOE ■ PAae 

TL ladUaCtiet-*(CeneIu<ie<i}. ( 7 i ladltn CaieS'-tConctui^d). 


691. Ainadain 

703 Gout Mob&o 

704. HetHaiajan 

707. liazaiQS 

879. Muhammad Atzal 

093. Abdulla 

999. M&baraii Pratap 

72 Indian Caiei, 

6S. Euaal 
C9. Ktishuamuiti 
71. Baljuath 
79. Sheo Ram 
171. Mahaut Satuthao 
173. Cbaodi Qhatan 


928. 938 
.. 101. 825 
928 


130 

827 

639 


213 

378 


355. 

Amlnullah 


C4S 

292. 

Jagmohun Das 

361. 

Sugauchand 


696 

304. 

MaungTao 

3(5V. 

Jabaul 


133 

853. 

Qlrdar Das 

S6a 

U. Thirl 


873 

620, 

Parul Bala 

369. 

Eaiam Chand 


795 

641, 

Hllabat 

523. 

Khan Chand 


805 

692. 

Munsbi 

.593. 

Mol Singh 


681 

695 

Tbackroth 

fil5. 

Ramasamy 


128 

703. 

Patmasand 

H21> 

Baldeo Dubey 

753.769. 761 

723. 

Atnied AU 

892. 

MatutbaTeo 


611 

780, 

CbDDoi L>I 

U.M. 

Abdul Hamid 


264 

7C1. 

The Local OoTernment 

956. 

Jib Lai 


205 

978. 

Haider Khan 

937. 

Lai Chand 


938 

930. 

Alla 

H91. 

Dowaokhat 


677 

933. 

Kanaba 

971. 

Laehmi Karaln 


264 

987. 

Poralsteami 

995 

Mabant Durga 


137 

990 

Bhagxvsu Pas 


73 Indian Oaiee. 




76 Indian Oases 

65. 

Hga Cban Tba 


662 

17. 

F. K. Metcalfs 

155. 

M. Eresakotty 

... 

362 

18. 

Banta Singh 

269. 

Fazal pad 

u. 

IOC 

21 

Nga BeiD Po 

332. 

Shib Chandra 

u. 

644 

23. 

Hsbi Baksb 

323. 

Hadar 

... 

328 

24 

Durgaoand 


13. Mansur 
331. Obotabi BlDgfa 
335. Ervtbua Rao 6 

SS^ Sauku 
501. Balnaot Slogb 
50(3. Jebana 
510. Bahadur All 
517. BUbua 
528. Y. Anlcanua 
576. Cbaodat Sen 
782 QanpatBal 
603. Cbaadrikakoert 
B12. Sblvallneappa 
963 Madan Guru 
974. JaitaBecbar 

71 Indian Catea 

66. Baba 
25S. Way«ul 
414. Uahbub All 
418. DakhI 
6S9 Rameabwat 
513. Erlsboa Chandra 
70S. 27alaioal 


877 
19, 813 
IG7 


637 
340, 433 
501 
190 


869,870 
137. 133 
175 


655. 

857. 

661. 

863. 

910. 

919. 

1013. 

1047. 

1C50. 

1054. 


Cbondhry Mandar 
Wabatl Mandat 
llantruddlu 
Dcbl Slngb 
Mitjasda 

Atunachalam Cbetty 
&rat Cbandm 
Raogi 6th 
Kga Po Chit 
Oulla 

7S Indian Oatca 

Kand Kisbote 
Bihabullah 
Kritya Oopal 


262, 


81G 
137, 796 
360 
501 
468 
23, 21 
65 

191,198 
933 
331, 848 


214 
106 
682, 685 
S89 
609,612 
883 
S39 
881, 6S2 
935 
924 
095 
819 
148,160 
937 
160 
794 
335, 423 


128 

894 

219 


25. Bbamsuddln ; Bondi Singh 
3i 

30. Rambu Ammal 

31. Bbika 

177. Bothu 6S 

180. Nekl 
184 Haair Slngb 
228. Baji Rao 
236. Jogesh Chandra 
239. Kanni Kudumban 
293. Frazer Pramanili 
393. Watayam Bingb 
417 In re H. E. Oates 
566. Brij Bbc Khan 
568 Ganga Prasad 
6il. 7esa Ram 
6s3. Marl Mudali 
693. Muhammad 
695. Jeremiah 
7l0. Rahim All 
621. Mahomed Moideen 
826. Jasii 

869. (3) Krishna Rao 

870. Mohamad ^aber 

871. EisKanBrngh 


318, 321 
105, 789 
63 
601 
247 
166. 238 
672, 796 
874 


587 
467 
611 
118. 421 
43, 44 
660 
482 
17 
924 
2t 
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76 Indian Cagii— (Cone/u'feii). 


81 Indian Cai«s— (Concluded). 


872. 

Nambia Plllai 

45. 46, 793 

974. 

Kamta 

... 6GS 

1030. 

Gopo Bond 

... 60 

1031. 

Nga Tba; Easatulla 

77 Indian Oases. 

785, 1003 

269. 

Parasbram 

... 259 

290. 

In re P. 0 Perumal 

... 984. 985 

295. 

Bandra 

... 465, 800 

418. 

In re Bharta Iyer 

877 

425. 

A. E. Miitra & Lyma 

319, 577, 661 

444. 

Kottoora 

CC 

481. 

In re M. P. Narayana Menon 

286, 862, 499. 760 

489. 

Rajlndar Slngb 

810 

490. 

Matab Oin 

... 321, 326 

492. 

Mt. Ram Batan 

... 264 

723. 

Alla Ditta 

... 810 

728. 

Hira Lai 

930 

733 

Saiju 

... 926 

805. 

SukruIIa Fakir 

... 832 

811. 

Jairam Eunbi 

... 977 

616. 

Lallt Mobun 

... 887 

823. 

Jalaluddm 

... 419 

628. 

Sbeo Prasad 

... 132, 990 

886 

Gudri Ehatlk 

... 167 

688. 

Imam All 

... 849 

890. 

Siibadat 

... 270 

892. 

BbermnU 

... 466. 467 

961. 

Ear Prasad 

618 

983. 

Nga That Sha 

407 

987. 

Chandra Moban 

... 605 

988. 

Easbi Framanlk 

... 632 

993. 

Chandra Uoban 

... 606 

997. 

Kblzat 

81 Indian Cases. 

... 466 

33. 

Ram Sunder ; Brl] Nandso 

2G4, 609, 613 

39. 

Muhammad 

... 462 

43. 

QoTind Prasad 

... 884 

44. 

In re Mutbla Chatty 

... 43. 44 

489, 493, 613 

56. 

Mmgan 

771 

59. 

R. Ghadioaly 

... 899, 900 

78. 

Binoda Bebare 

... 914, 946 

80. 

Jodha Singh 

... 444 

103. 

Gorind Bam 

... 929 

120. 

Abamad Din 

946 

184. 

Fakhtodin 

... 19 

140 

Paramanand ; Mabadeo Ral | 


78. 1S3, 911, 912 

145. Hasan Beg ... 180 

146. Kbashaba 619. 620, 621 

153. Ram Jatan ... 891, 490 

164. P. R. V. N. ValHappa ..920,930 

167. Pbanl Bhusan ... 188, 796 

170. Karain 8ao ... 676 

184. Watson ... 4S9 

103. Ala llnhamad and Bhola 

Nath 977, 1002 | 

198. Joll Malik ... 185, 169 

SOI, Krishnappa ... 628, 870 | 

216. JnraAffi^yan ...874,^6 1 


219. /nraArmugham 

218. Dbananjay Roy 

219. Topnudas 
305. Ram Charan 
806. JfotlKhoIda 

312. In re Atumuga Goondan 

314. Ramnidb 

316. Mabomad Baksb 

316. Mohun Lai 

343, Dalsuk Roy 

346. Ram Blobpal 

353. Baraodra 

437 Gjharall 

448. R tdbaktishaa 

644. Wawawi 

560. Palm Behan 

COO. Mubamad Ismail 

612. Shad 

613. Ram Adhin Mnkta 
620. L\ehmi SiOgh 

633 Ramlogan 
708. Iti re Sirkanal Singh 
602. Jagdamba Bmgh 
808. Jiodar Singh 
920. InatuIJa Satkar 
890. EalJamal 
897. Sabi Mlya 
699. Obandika Fnsad 
904. Debendra Nath 
911. M. Munnay Ulrsa 
913. Munsbi ila&das 
915. Baebl Ealwar CSl, 

919. Babernddy 
936 Narayan Singh 
910. BbalyaQanti 
910 (1) Manney 
951. CbbediLal 
953. Navrab All 
056. Rai Sabeb Bishambar 904, 
959. Ragbya Nagra 447, 

973. Bam Lai 
976 Gangadbat 

985. Nucnddin 

986. Bnrat Bahadur 

82 Indian Cases. 

86. Aljmaddin 
43. R. Blong 
60. BaUram 
63. Ohrdda Ehan 
67. Setti Rangayya 
63. Mnkbdum 
69. Baleb Shah 
191. Dvrarakadaa 

163. Naipal 

164. Jankl 

165. Jagarnath Siagb 

169. Baimal Parahad 
173 Abdul Aziz 
175. Somii Filial 
237. M. T. Enmbl 872 

Ncipendra Bhusan 789, 810, 
Ganga Singh 
Natabar Ehan 
Alru Ram Ratan 
Sya Eyan 


274. 

378 

S79. 


58G 
55G 
.. 585, 587 
747 
84 
468 
. 174, 64G 
.. 410. 423 
457, 812 
64G 
619 

775 

494 
806 
947 
153 
431, 432 
129, 878 
72, 78 
166 
263 
795, Sll 
661 
769, 775 
250 
611 
667 
190, 203 
449 
401. 804 
873, 833 
854 
178 

990 

991 
628 
661 

903, 907 
450, 758 
136, 156 
493, 632 

992 
424 


509, 966 
630 
444 
83,66 
1009 
ISI, 139 


935 
874, 857 
813, 1005 
816 

611, 612 
678 
476, 480 



LIST OF OiSBS CITED 


oxin 


PAOE 


82 ladiaa Ctiei— (Csnelwdid). 


356. Golam 

683 

862. E. Momi 

... 417 

364 Chldda SinRh 

... 7C3 

365. Guruoath 

105. 1006 

366. Ebalbal 

... 251 

478. Nga Po Than 

... 70J 

480, Mugbla 

... 473. 813 

545. Ram Autar 

... 765 

573. Kishote 

CU 

651, Iqbal Ahmad 

... 249 

709. Harmappa 

...433, 690 

715. Tillo Enband 

... C14. 616 

753. QhaUm Huaain 

... 25,372 

754. Nuran 

... 821 

755. Qalam Jllaoji 

1007 

760. Ebanu 

... 810 

83 Indian Cases. 

337. Eaito 

... 154. 168 

840, Balj Hath 

... 164. 657 

319. Mahomed Mastata 

... 816 

483, Must, Bahslran 

... 902, 905 

464. Bil|mohaa 

... 753 

485. Ilassenalla 

... 426 

498. Obanram Ral 

... 816 

499 Rehman 

... 729 

609. Qayan 

452 

C25, Sh. BahaUi 

453. 019, 951 

628. fibolaaath 

60, 304. 337, 634 

630. Mobammed Ayub 

... C32 

650. Kashmite 

... 847 

M6. Haibsns 

... 816 

6S9, Got Dyal 

... 146 

665. Btstes 

... 190, 216 

673. Kagbuuandhaa 

... 810 

677, Tatpida 

... 400 

689. Ramanand 

880. 381. 897 

693. In re Gacga 

... 220, 223 

696. Dina Nath 

... 321 

699. Satsaj Singh 

... 954 

702. Muthiah 

... 347 

708. Utlibai 

409. 490, 651 

723. A. W. Chandcbet 

894, 895, 944 

730. Chamacl 

... 843, 816 

669 Ramanand 

380, 381, 897 

881. Kassim 

... 806. 817 

883 Alladad 

... 460 

S85. Mehrah 

312 

904. Wall Mohamad 

917 

995. Charles John 

582 

995. 0. A. Walker 

686 

1005, In re Venkata 

959 

1007. Vllhu 

282, 285 , 287, 290 

85 Indian Cases. 

62. Abdul 

647 

219. para Eanakan 

757 

824 . Dhanra) 

216 

328. Rambaksh 

603 

329. Xlimandai 

... 476 

332. n. V. Low & 00. 

... 242 

350. Banambar 

... 795 

351. LadbaSbab 

... 7W 

449.' B-'.eboo 

380. S36. 796 

457, AbduaBamad 

7Bl 

641. Qaoga Singh 

745 

EV 



Paqc page 

84 Indinn Ckiii-'fConduded). 


6S2. Imam Hag&a 
706< llaroaraia 

711. B-tm Naralo 

712. Iiloycz Bardar 
719. Bhisfran 
6C3. AqI 

937. T*bti 

938. A. Baialingappa 
912. Mahesh 


840 
863 
B37 
663 
057, 958 
847 

810, 811 
690 
235, 240 


8S lodlan Caiei. 


35 

Kablr Shah 

813, 1011 

37. 

In ft 6amV Qonadan 

... 813 

39. 

Ahmad 

... 858. 786 

40. 

Qajadhar 

... 221 

42. 

Ohbeddi 

109, 128, 3U 

46. 

Uttam 

163, 164, 179 

66. 

Pearay 

... 947 

67. 

Cbandrl 

... 837 

62. 

8rl Naraln 

... 643 

64. 

Jn reOalor 

... 847 

129. 

Buresbohandra 

... 478, 479 

134. 

Mohamed 

... 675 

146 

Namdeo 

614. 811 

117. 

Stirendra 

... 453 

149 

Marla 

... 613 

254 

Burdar Eban 

... 667 

355. 

Eomiohand 

... 816 

356. 

Anaot Singh 

... 744 

857. 

Rahlmaddl 

*.• 191 

358. 

Ma Wet 

... 929 

860. 

Bisbambbat 

... 649, 650 

861. 

Basina 

... 869 

$62. 

Balab 

... 858 

8^. 

Vadi GaUpudl 

... 659 

867. 

Hafir Eban 

... 811 

872. 

Ebirode 

... 675 

875. 

Barad Sbanta 

... 676 

383. 

Paras Ram 

690, 819. 623 

645. 

JemuD Shah 

... 977 

705. 

Eedar Nath 

... 417 

7C6. 

Ebndsbnz 

... 617 

711. 

Cbhakari 


716, 

Sham Lai 

627 

726. 

Zahar Bingh 

... 795 

727. 

Anil Ssbib 

... 807 

731. 

Sitaram 

... 419 

830 

Sheikh Abdul 

... 867 


86 Indian Cana. 


88. Bioglaton 
49. In r« Euttl 
59. In ra Bodsba 
62. Jaroali 
TO. Jiega 
145. Basaappa 
163. Jamal 
168. Dltansnn 
213. Gonanaoda 
292. Tulal Ahmed 
221. Dayanand 
373. Eoleman 
274. Deodbary 
3S3. Pampmad 
288. In re Paianni 
SB4. Qoknl 


... 834 

... 135, 167 
1013 

... 

626, 1010 
... 645. 646 
637 

... 626, 62S 
318. 321, 326 
456 
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THE CODE OF ORIMINAD PROCEDURE 
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86 Indian Caies— (Ooncluded}. 


88 Indian Oaies--(CoKcZ«d«d). 


9S7. 

Derendra 

347, 757, 976, 978 

945. 

Kane 


626 

410. 

Umet Duraz 


285 

414. 

Fanchkari Dutt 


293 

427. 

Munffa 


83 

423. 

(3) Mt;. Budhabai 


857, 951 

492. 

Bbikba 


609 

453. 

Nish! Eanta 


. 685 

,467. 

GoTercment o{ Bengal 

529.530 

469. 

Mahadeo 

.. 

eoc 

476, 

Aniradha 


123 

477. 

Nga Kin 

.. 

Cll 

514. 

Dasbratb 

,, 

243 

666. 

Bbeikh Plru 

141 

148. 144 

705. 

Eedai Kath 

.. 

416 

708 

( 1 ) Golam 

.. 

676 

712. 

All Hydet 

.. 

582, 585 

717. 

Satlman 


672 

806. 

Abdul 

.. 

219 

809. 

Ragbnath 

.. 

202 

810. 

Aehutosh 


218. 214 

832. 

Bllbhanian 

.. 

794 , 796 

961. 

Adho 


265 

978. 

(2) Bhea Banjan 

CC. 735 

736, 738 
C70, 782 

979. 

lahan 

322, 336 

985. 

Dukhiian 

.. 

884 

991, 

Rameshar 

G25 

626, 671 

998, 

Oicdbarl 

.. 

856 

1006. 

Munnu 

.. 

220 


87 Indian Oai«s. 


103. 

In re Sahorall 

... 671 

103. 

Tbeetharappa 

... 679 

110. 

Ali-Bber 

... 636 

111. 

Earbley 

... 801 

112. 

BeTiobandra 

... 944 

526. 

Mababir 

... 342 

627, 

In re Mahadev 

... 382, 385 

606. 

Dnarka Prasad 

... 586 

633. 

Jasarat 

628, 666. 689 

840. 

Adiladdi 

... 671 

642. 

Rakbal 

... 768 

914. 

l^himtullah 

60S, 515,616 

916. 

(2) Bundar Das 

... 746 

920. 

Meser Bebari 

... 626, 677 

923. 

Sbugan Oband 

... 351, 986 

924. 

Zodalnatba 

789 

928. 

Asbgar All 

504 

961. 

Allah Ditto 

... 164 

965. 

Ismail 

... 408. 609 

968. 

Yatu 

... 939, 940 

970. 

Rasb Behary 

... 466 

975. 

Eutiswar 

... 265, 807 

976, 

Mangat 

... 950 


68 Indian Caiet. 


1. 

Dbum Biogh 

... 425. 445 

9,' 

Bmnasnaml 

... 261 

7. 

Bahadur 

... 546 

81. 

Palsnl Qonndan 

... 725, 726 

177. 

in re Oblcna Manl 

... 776 

170. 

Ramprasad 

... 6C2, 576 

181. 

Madbav 

... 313 


189. 

IMabomed 

... 811 

278- 

Janakitamayya 

... 729 

282. 

Bhamsuddin 

... 154 

263. 

Ismail 

... C09. 851 

358. 

Ram Cbaran . 

... 853, 854 

362 

( 1 ) ITatbu Singb 

... £63 

453. 

Hamkaran 

745 

460. 

Bbab blahomed 

... 104 

618. 

Phuman 

495 

520. 

Esarnddi 

... 252 

626. 

Mabomed 

... 201 

593. 

Muhammad 

754 

595. 

Akhtar 

779 

601. 

Bberkhan 

... 227, 251 

602, 

Mabomed 

36G 

603. 

Ram Baran 

... 633 

607- 

Rityaranjan 

947 

C08. 

Jatisdra 

881 

725. 

AH Abbaa 

... 8G3 

729. 

Hasain All 

... 294, 297 

736. 

Peru 

... 610 

833. 

P, 8. Hay 

... 827 

845. 

Munni Lai 

... 209, 214 

857. 

Bimal 

... 833 

164. 

Eisbore 

... 182 

993. 

Sbeodban 

... 841, 652 

995. 

Pritbi Pal 

... 194 

997. 

Kaneban Mole 

62, 63, 65 

1007 

Yusilally 

... 701 

1041. 

Mylarl Mati Das 

... 260, 262 

1049. 

Maiku Lai 

... 486 

1043. 

Matiik 

... 671 

1048. 

Lalta 

951 

1052 

Abdor Rabim 

... 672 

1054. 

Paitall 

1010. 1013 

1055. 

Abdul Rabim 

295. 561, 970 


89 Indian Casea. 


146. Daibarl Lai 

147. Eewal 

150. Abhram 

151. Naodan 
153. Balkaran 
155. Bebaii 
160. Sobhit 

241. Hansn Ebaa 
243. UoflsiBl Feada 
247. Udbatam 

259. Fursa 

260. Labor! 

261. Kga Fo Tba 
272, Fals Muhammad 
366. Jaganoath 

388. Damodar 
449. Achpal 
451. Dodo Naraladas 
453. SItaram 

613, Bobaa BIngh 

614. Dasbratb 

705. Sagan Singh 

706. Ram Saian 
710. Taswar 
713. Bbaglratbi 
843, FazI Eailm 
846. Jn re Daeappa 


929, 931 
624 
949 
797 . 
673. 674 
816 


243, 245 



til&t OP CASES OlXBO 


crv 


Paqb 

89 Indlw Cai*BHCcmcIude(J). 


PlOB 


PAOB 


PlOB 


91 lodlan Cates— (CoiuItMlfd). 


900. Haoi 
915. Kamal)hotIa 
9T2. ShaVh Pat Lai 
978. RUbeaCband 
974. Lalcband 
1025. Mabammad 
102C. Bawa Singh 
1027. Datiodbao 

1029. Rancbhod 

1030. Qokttl 
1031- Tbakordas 
1035, Anant 
1019. Pandia 


... 641 

... 271 

... 50C 

... 930 

... 612 
127, 444, 612 
290, 297, 9C9 
... 016 
1019, 1013 
81 

... 14. 19 

€09 

999 


90 Indian Cates. 


150. Mula 

766 

151. Bhora 

990 

153. Hazara Smgb 

... 423,430 

157. Tbadiappan 

481 

168. Hatnandan 

385 

254. 

.v. 19 

290. Dnatka Prasad 

... 847 

292. Qopal Last 

795 

294. Bez Muhammad 

023, 625, 626 

297. In re Qam Maliu 

440 

318. BuUaa 

... 280 

885. Basappa 

... 796, 797 

898. In re Peiumal 

... 835; 837 

483. Fataruddlo 

546 

434. Kabn 

... 514, 629 

480. In re Yeclagadda 

337 

439. Batbamded 

956 

440. EaslmMolla 

... 9C8 

442. Shama Chatan 

... 220 

445. Fsajdat 

... 845, 859 

530. Mobammad 

541. 548. 629 

541. Most. Maqln-Unn'Dlsa 

221, 224. 232 

544, Siish Chaodra 

... 644 

661. Bam Pershad 

... 351 

665. Saayasiyjra 

... 902. 906 

660. Ramalloga 

... 641, 643 

668. Karayan Beddi 

... 658,816 

706. Bishambbar 

440, 452, 457 

719. Makban 

... 949. 951 

925. Ali Bahadur 

257 

926. Saltan Mabomed 

654 

91 Indian Catei. 

34. Akbar 

... 401,406 

43. Patam Sukh 

300 

53. GbetBban 

... 253, 327 

64. Yamunabbai 

... 258 

55. Nasar 

753 

69. Qburabu Das 

190 

6Z. Farabkal 

887 

07. Jairaj 

473 

C9. Jamoa 

890 

75. Laehml 

239 

7G. Abdul NYahab 230. 239 

241,260, 261 

99. 

18 

23S. 8heo Sbaoker 

... 414 

212. Mabadeo Sincb 

627 

244. Kagn 

241 


347. Bajl Ban 

788 

349. Abdallah 

... 123. 123 

SSO. Mail. Bitha 

... 810, 812 

353. Bclvamathu 

... 483 

387. Fateh Bahadur 

857 

391. Obaza AH 

... 625 

393. Viebnoo 

... 010 

994. In re Dyta Soetbaraznayya... 44 

632. In re Peramasami 

289 

533. Munir 

... 321 

537. Bamaswami 

191 

542. Ismail Bha 

691 

543. Bnbrao 

... C3, 65 

563. Bamabbadra 

... 380, 386 

690. liurmatAH 

C84 

697. Cbogbatta 

... 270 

702. Marudayya 

771, 1006 

704. Kalka 

... 479 

606. Nazir 

407 

814. Obbakaun 

... 248 

682. Sumaria 

... 482 

688. Bigbuaatb 

... 426, 445 

689. Bmitb 

... 977 

952. Dobi Dio 

... 738 

9C0. In re Vellayan 

997- Wasudeo 

1090. In re Armuga 

... 559. 563 
... 347, 635 
... 689, 690 

765, 769, 762 

1006. Abdulia 

... 148 

93 Indian Oacei. 


78 Sabibrai 

... 373 

164. BajlBao 

... 235, 240 

169. Babimbeg 

...659, 563 

174. Bbagiratbi 

... 263 

212. Bhafi Abmcd 

... 731, 956 

424. Momoou 

... 482 

428. BftJlu 

... 863 

429. Cbampa Den 

... 630 

439 Keramat 

... 263, 284 

450. Batan Manl 

... 451 

453. Eeramat 

... 283, 284 

454. Baunaii Lai 

... 65, 858 

456. Tbokala Ssshamma 

... 818, 850 

460. Babadre 

... 279 

690. (2) Obutam 

386, ex, 904 

591. Eesar 

... 1014 

693. Mavbro 

1010 

C95. In re Kanuammal 

... 633 

097. (2) D. N. By. Co. 

... 895 , 980 

702. MaangTunM 

167 

703. Shaikh Eareem 

408,410, 778 

741. Naraiu Das 

... 340 

742. Jeomal 142, 148. 146. 923.924.925 

743. Danlat 

8X 

748. Bidik 

656 

750. (1) Enlisppa 

898 

752. Ab Ebaung 

... 626 

850. Imamali 

63 

851. Doma 

... 818 

855. Dwaraka 

... 683, 755 

856. Iswar Das 

... 949 

863. In re Eandasaml 

... 873, 871 

865. Ajo Mias 

... 501. 603 



OXVl 


THB CODB OP OBIUIMAL 'PBOOBDObS 


Page 


Page 


PAGE 


PAGE 


92 ladlun Oaiei—lCfiftelud/d). 


94 Xndfan Caiei-^(Concludfd). 


874. 


385,237,288 

8S3. 

Bam Charan 

185, 152, 163 

«fl7. 

Abdul Bail 

670 

889. 

Uustaqimidin 

172, 178, 922 

urn 

Arshed All 

693 

692. 

Tq] Bam 

832 

894. 

ilughuBuddia 

... 379, 955 

895. 

Pooran 

... 385 


93 Indian Oates, 

48 

Hari Chaian 

580 

69. 

Eaoho Mai 

23, 25, 628. 629 

vn. 

Mahomed Bafiqoe 

... 657, 681 

V3. 

Keeran Bala 

623. 1010 

7V. 

Haung Nyi Bu 

... 338 

78. 

Bahibtai 

373 

79. 

Mk. San Kyein 

388, 466, SOI 

14.'>. 

Bilodar 

802 

15V. 

Ookal Katb 

... 254 

158. 

In re Isbwsi 

... 479, 806 

169. 

Umaii EriabnaJ 

495. 496, 511, 975 

34U. 

Bayisbankur 

... 476 

341. 

Bhaakae 

... 594, 684 

S48. 

Hussain Bibl 

... 265. 439 

2.75. 

Ban wart 


m. 

Fits Mautloe 

432 

695. 

Abdul Satse 

341. 250. 253 

697, 

Muonalsl 

... 202 

699. 

E^I Mahommad 

... 811 

VOO, 

Laksbffli Haraln 

... 943 

702. 

Fait Talib 

... 1009 

V03. 

Achaldas 

... 408. 410 

703. 

Qip Cband 

V ... 69 

851. 


... 855 

881. 

Katubaddio 

978 

891. 

In re Mahomed 

... 467 

894. 

Attaa Bam 

379 

895. 

Allah Jawaja 

... 937 


S96 Pramjt Bomaojea 46s 

962. QanpatSabl >» 94S 

967. Abashbai ... 23. 113 

971. Pfetam Singh ... 881. 582 

973. Kasim All ...400,071 

974. Uahatnad Qaiem 824, 1007 

937. Hug Lai — 813 

991. HaikatAU ... 845 

992. Panda Ramji ... 1013 

1037. KunjBohaii ... 489 

1038. Lai Meah and Quia ... 44, 301 

1039. Yusuf All ... 500 

1041. Azlzui Bahmao ... 046 

1063. Saokai Narajanaa ... 818 

1054. MuiUDhar ... 811 

1005. patabhana ... 335 

94 Indian Cates. 


131. Bohan All ... 950 

13X Doll ... 820 

183. Narain Slogb ; Maml ... 795, 948 

134. Kanibl ... 830 

183. Eatta Bam ... 476 

189. Bantoib ... 238 

140. Bitbambar 310, 637 


141. 

Qandu 

‘ ... 141 

142. 

(2) Snraj Ojo 

934 

143. 

I)aya Ram 

157 

193. 

blnkta Prasad 

760 

257. 

Sain Dass 

... 822 

258 

Blgoa Kumbar 

... 543. 546 

271. 

MooieinAl Committee. Simla 237 

359. 

Yadram 

... 723 

365. 

Labb Singh 

296 

368. 

Hosbiara 

81), 1014 

402. 

Bamai Deen 

... 170, 734 

404. 

Hatdayal 

... 148, 160 

408. 

Bbagnao 

629 

693. 

Qabcer Howldar 

... 289 

601. 

Onlab Cband 

... 448, 749 

707. 

In re Arulay 

656, 657, 658 

708. 

MauDS Mauk 

233 

709 (I) Harnam Singh 

... 222, 242 
247, 249, 253, 793 

709 (2) BAjiba 

... 222 

714. 

Sudda Bantal. 

618, 750, 751, 761 

717. 

Abdul Bahmac 

330. 333, 671. 974 

894. 

Quasi FAfiduddin 

... 478, 481 

897. 

Bam Hath 

... 727 

903. 

M. B. Crowder 

. . 878 

907. 

Banl Madbhab 

... 91 

Oil 

(2) Raman 

... 626 

913 

Kora t 

... 495 


95 Indian Oases. 

55. 

Hatsta Singh 

«... 626 , sn 

56. 

Danaji 

55, 797, 798, 801 

62. 

In re Mallappa 

... 285, 234 

65. 

Sna Lay 

... 891 

68. 

Pampappa 

... 875 

72. 

Yesbyant 

... <23 

79. 

P. Banerjee 

719 

273. 

Hamyad 

... 285 

368. 

Jagaunath 

... 614 

306. 

Mrs Burchell 

... 830 

307. 

Sber SiDgb 

... 795 

309. 

Kankaya 

... 686, 607 

315. 

Badtau Bam 

. . 883 

316 

Jeitmal 

... 855 

319. 

Mahommad All 

... 999 

320. 

Sabda 

... 230, 234 

885. 

Mt, Pbiragt 

... 556, 558 
659, 749. 764. 773 

393. 

Fits Maurice 

...426, 431, 
432, 435, 774,978 

465. 

Ahamed dm 

... 250 

466. 

Motu Mul 

... 944. 948 

471. 

Mahodeo 62. 63. 298. 609. 632 

476. 

Kancbl Ram 

770 

477. 

Kagina 

779 

479. 

Xsgat Singh 

230 

694. 

tfga San Dike 

817, 819. 884 

696. 

Mt. Bam Dei 

... 831 

€06. 

Deogi 

487 

754. 

Manak Cbaod 

... 64,65 

765. 

Abdulla 

9|S, 946,947 

766. 

Mahomed Amin 

... 1009 

760, 

Bardui Singh 

912 

761. 

Upendranatb 

2C0, 263, 501 



LIST Ot' CASES GlTliU 


Cxvil 


95 Indl&n Caiet'>(CondKd«(i]. 


'PlOE I PACE 


761. Dnarika Smgh 


951 

742. Kasturi 

977, 1011 

766. Rija 


55. 806 

747. Rimjl 

... 171; 177 

76S. Oernmok 


010 

743. Thangaya Kadar 

... 6G1, CSS 

929. Mabamed 


1009 

809. A. B. Talker 

... 880, 863 

932. Girdbaii 


626 

915 Brilal 

... 86 

933. Ramdan 


031 

91 s. D.«Ilram 

... 7C5 

934. Bachha 


763, 816 

930. Ram Autar 

... 883 

939. Jnmo 


018 

951. ill r« Vcnlallgidu 

... 5G1 

914. Ismail 


197 

953. ituhamad 7an 

955. Parish Cbandm 

... no 
... no. 301 

96 Indian Cases. 


973. Khodabux 

... 46, 49 

93. 


20 

1011. Stewart 

... 425, 744 

113. Ahmed 

171, 17‘i[ 

183, 709 

OS Indian Cases. 


119. nara Mohan 

... 

SOI, 812 



121. Madhar 
124. All Mahomed 
123. Rahanadd; 

152. Bbatkat 
160. Radbanalh 

211. Baldeo 

212. Ram Bahai 
213 Jaoki Prasad 
221, Farzand All 
270. Bhtdlingappa 
S89. LouDg 

390. Dharam 

891. Jatoi . U7, 

894. Usman * 

895. Lachml 

896. Hlralal 
603. KbaitDln 
645, Shjam Suadar 
656. Mahomed B tahi d 
658 Jotl 

865. Ohulam 
866 Mtltjunjaj 

867. Umed Shaikh 
876. Mania Bakah 
977, Bhuta Smgh 
982, Persfaah Meran 

989. Bammun 

990. Nibulla 

97 Indian Cases. 


202 
18 
836 
24.25 
326 
765 
431, 435 
C4 

752, 754 

ion 

157. ICO 
879 
948 
613, 887 
931 
205 

221, 826 
184 
884 
348 
44? 
465.918 
105, 100 
165 
340 
656, 558 


Zahit llaider 

682, 586, 830 

Tulram 

637, 900, 909, 904 

Bohna 

147, 148.160 

Robini Nandan 

... 239 

Vedantacharl 

... 875 

Dbaneabram 

458 

Bhawani 

... 610 

Fakir Mahomed 

721 

4al Smgh 

127, 129, 180 

BIshambar 

634, 035,793,1007 

Ram Sthai 

... 14 

Sbabu 

890 

Daroga 

... C5S 

JaQerji 

... 790 

Pcarey Lai 

... 795, 797 

BUhnupad 

... 691,692 

Ram Deo 

... ISC, 15S 

ChuQuI Lai 

... 740 

All Mohamad 

... 925 

Patilbura 

... 877 


97 Indian Caset*~*(ConcIu(7r(7), 


Page 


49. Lakman 
56 Rameshnar 
57. F.btahim 
63 Bamnaib 
97. Lakhmichand 

101. Khudahux 

102. R^o Bahadur 
lOt. Dadlomal 
IOC. Raj Bthadnr 
100. Qhulam 
124. Bbika 
128 Mahamedally 
177. Tan Kyi Lin 
166. Pario 
254. Kisbun Mandar 
SOI. Sultan 
899. Kaoda Raja 
405. Mobamdos 
407. Hatnyan 
418. Yakub 
416. Phalnan 

467. Suleman 
471. AebbutRai 
475. JaiJ.aI 
480- NgaSbwe 
483. 61ta Das 
485. Bebari 
594. Anant Prosad 
697. In T$ S >mullah 
607. (2» Halim 
714 Jahr Sheikh 
716. Marote 
718. Saldeo 

99 Indian Cases. 

33. Ramanath 

34. ILalasehand 
40 Din Dyal 
42. Blisesvrar 
44. Raju 

40. Hari Qhori 285, 

48. Nawab All 347, 790. 791, 

49. Bacbna 
51. Mamat Alt 
55. Briranga 
53 Qbutab Khan 

62 Sahabbuddin 

63 Sukbnandaa 

64. Kallee LtksbmaTra 

65. Mnhamad 


20, 812, 822 
858 


849, 469 
844. 650 
242, 806 
106 
723 
196 
144,149 
672 
839, 340 
974, OSS 
690 
82 

6S7, 880 
897 
998. 1000 
C25, 629 
632 
870 
744 


835. 

917, 


994 


196. 


231 

85 

454, 976 
950, 957 
683, 773 
774, 775 
336, 310 


447, 418, 450 
... 48, 155 
... 153, 159 
... 611 
, 287, 239. 314 
, 797, 807, 853 

nc 

059. 5C4, 6SS 
...311,657 
... 314, 330 
197. 203, 204 



oiviii 


TBB code of dBIMlI^AL PROOEDDEfi 


Page Paob . page 

99 Indian O&atn— [Concluded). 


930. Bboloofttb 
937, Bbal Gbanaamdos 
939. Ba]a Bhagwao 
943. In re ituhatoad 
. (2) E. Abmed Meer» 


957. 

1010 

1012. 

I0i6, 

1027. 

1027 

1031, 

loss, 

1035. 

1036. 

1037. 
1033. 
1039. 


Collector of Howrab 
Ibrabiin 
, Uaung Po 
Oovind 
(2) Amanath 
Banka Bsogb 
Alfred Lajtd 
In re Mooka Filial 
Enpal Singh 
l^atayaaaaamt 
Zabur Akmad 
Matbra Daa 

iOO Indian Caiei 


... 654, 891 
... 191 

... 807, 810 
... 466 

... 358 

... 242, 808 
745 

... 330. 622 
... 445, 483 
... 849 

... 222 
... 720 

729, 723, 819 


113. (2) Nitmal 

in. Nikanj* 

119. Nut All 
123. Bbarga’jl 
126. MadatKhan 

197. Kesho Ram 


... 1011 

242 

... 202 
... 934,985 
949 
1010. 1013 


100 Indian 0&ttt'“[Conclud«d). 




... 342, 958 

225. 

BabmatEhan 


1011 



... 853, 845 
736 

227. 

Abdul Bahtnan 

.. 

338 

82 


238. 

Lakshtninarasimbam 

465 

467, 468 

83. 

Palmetino 

S53, 878, 866 

259. 

Josaball 

.. 

355, 847 

85. 

In re Mudkaya 

... 99S 

368. 

Moss 

.. 

556, 563 

87. 

Abdul Latif 

745 

359. 

In re Karuppanna 


546 


Shab Mabomed 

... 385 

371. 

Krishna Lai 

.. 

435 

92. 

Attar Singh _ 

Baza Hussain 

197 

373. 

Bobo Ehau 

.. 

616 

105 

947 

376. 

Abdul Huq 


859 

117. 

Nikumja 

... 242 

377, 

Beobu Lai 


549 

118. 

901 

381. 

Trilokenath 

.. 

29, 481 

126 


. 890, 949 

362. 

Eatar Singb 


652, 660 

127 

In re Bimu ChettUr ... 1014 

384. 

In re Akula Venkanna 

... 

505 

321. 


392 

529 (2) Jnsaballi 

.. 

335. 847 

326. 
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! 810. Procedure in case of previous convic- 

tion. 

311. When evidence of previous convictiou 
may be given. 

J. — List 0 / Jurors for Sigh Court and 
summoning Jurors for thatConri. 

813. Kumber of special jurors. ^ 

S18. List ot common and special jurors. 
Discretion ot offieerptepanng lists. 

814. Publication of lists, preliminary and 

revised. 

815. Kumbet ol jurors to be summoned. 
Supplementary summons. 

316. Summoning Jurors outside the place 
of sitting of High Courts. 

S17. Military jurors. 

.318. Failure of Jurors to attend 
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E.—Lisl of Jurors and Assessors for. 
Court of Session, and summoning 
Jurors and Assessors for that Court. 
SECTIONS. 

319. Liability to serve as jurors or assessors. 

820. Exemptions. 

821. List of jurors and nssosaors. 

322, Publicaiioii of list. 

823. Objections to list. 

824. Revision of list. 

Anaual revision of list. 

325. Preparation of list of special jarota 

826. District Magistrate to summon jurors 

and assessors. 

827. Power to summon another set of 

jurors or assessors. 

828. Form and contents of summons. 

829 When Government or Rsilway ser* 
vant mvj be excused 

830. Court may excuse attendance of juror 
or assessor. 

Court may relieve special jurors from 
liability to serve .igain us jurors for 
twelve months 

331. List of jurors and assessors attending 

332, Penalty for non attendance c! juror 

or assessor. 

L.— Speciol Provisions for Sigh 
Courts. 

833. Power of Advocate Qenenl to etay 
prosecution. 

834 Time of holding sittings. 

835. Flaoe of holding sittings. 

Notice of sittings 
838. OmUttd by Act XII of J9S3. 


CHAPTER XXIV. 

GENERAL Provisions as to 

INQUIRIES AND TRIALS 

837. Tender of pardon to accomplice 

338. Power to direct teodei of pardon. 

339. Commitment of person to whom 

pardon has been tendered. 

339A. Procedure in trial of person under 
section 339. 

340. Right of person against whom pro* 

ceedings are instituted to be defend- 
ed and his competency to be a 
witness. 

341. Procedure where accused does not 

understand proceedings. 

342. Power to examine the accused. 

343. No inducoce to be used to ioduoe 

disclosures. 

344. Power to postpone or adjourn proceed- 

ings 

Remand. 

815. • 

316. • • ■ . ■■ ■ 

817. Procedure when, after commencement 
of Inquiry or trial, tlagistrate finds 
case should be committed. 


Sections. 

848. Trial of persons previously convicted 
of oSences against coinage, stamp 
law or property. 

S49. Procedure when Magistrate cannot 
pass sentence sufficiently severe. 

839. Conviction or commitment On evidence 
partly recorded by one Magistrate 
and partly by another. 

350A. Changes in constitution of Benches. 

851. Detention of offenders attending 
Court. 

SS2. Courts to be open. 


CHAPTER XXV. 

Op the mode op taking and 
Recording Evidence in 
Inquiries and Trials. 

853. Evidence to be taksn in presence of 

accused. 

854. Manner of recording evidence outside 

presidency-towns. 

355. Record in summons-cases, and in 
trials of certain ofieneas by first and 
cecond class Magistrates. 

856. Record in other cases outside presi* 
denoy-lowDB. 

Evidence given in English. 
Memorandum when evidence not 
taken down by the Magistrate or 
Judge bimtelf 

857- Language of record of evidence. 

858. Option to Magistrate in cases under 
seetjos 355. 

$59. Mode of r:eordIog evidence under 
section 85C, or section 857. 

860 Procedure in regard to such evidence 
when completed 

861. Interpretation of evidence to accused 

or bis pleader. 

862. Record of evidence fn Presidency' 

Magistrates’ Coarts 

803. Remarks respecting demeanour of 
witness. 

364, Examination of accused how recorded. 
865. Record of evidence in High Court, 

CHAPTER XXVI. 

OP THE JUDGMENT. 

3C6 Mode of deiiTering judgment. 

307. Language of judgment. 

Contents of judgment. 

Judgment in alternative. 

863. Bentence of death. 

Bentence of tr.ansportation. 

369. Court cot to alter judgment 

370. Presidency Magistrate’s judgment. 

371. Copjr of jndgment, etc , to be given to 

accused on application. 

C.aso of person sentenced to death, 

372. Judgment when to be translated. 

373. Court of Session to send copy of 

finding and sentence to District 
Magistrate, 
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MaRlilrtlo roi empowered to ftct 
under lectlon &G2 

CHAPTER xxvni. 

Op execution. 

SSL Execution of order fimed under 
leetleu S7C. 

8S3. Poftpoaenaent ef eipiUl lentence on 
pregnant womao. 

3S3. Exeeutioa of aeoteaeei of (nniporU* 
tloa or Impriaonmeot fa other 
CUM. 

331. Direction of warnut for exeeutioa. 

338. Warraat with whom to bo lodged. 

830. Warnot for Urr ef One. 

••887. Effect of inch warrant. 

383. Suepeneion of exeeutioa of eentenceof 
Impriioumenl. 

339. ^Vhoma 7 il)ao warrant. 

390. Execution of acoteneo of whipping 

oalf. 

391. Execution of eeutence of whipping to 

additioo to imprhonmeut. 

3^. Slode of Inflicting pualrhujcut. 

Limit of number of etrlpea. 

393. Hot to be executed b; iustalmeuta. 
Exemptlone. 

S9l. Whipping DOt to be inflicted If offender 
not in £t state of health. 

Stay of execution 

395. Procedure if puuiihment cannot be 
inflicted under aection 891. 

896. Execution of sentences on escaped 

convicts. 

897. Bentence on offender already aentenced 

for another offence. 

893 Baviog as to sections 896 and 897. 

899. Conflaement of youthful offenders in 
reformatories 

400. Return of warrant on exeention of 

sentence. 

CHAPTER XXIX. 

Op Suspensions. Bbuissions 
AND Commutations op 
Bentences. 

401. Power to suspend or romlt eeoteoces. 
403. Power to commute pnnlshment. 
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CflAPTER XXX. 

OP Pncvious acquittals Oit 
convictions. 

Snenoss. 

403. PerfononeocoRTlctcdorncqnittednot 

to be tried for same offenco. 


PART Vil. 

OF APPEtL. REFERENCB and 
Revision. 

CHAPTER xxxr. 

OF APPEALS. 

401. Unless otherwlw provided, no appeal 
to lie. 

405. Appeal from order rejecting appllea* 
lion for restoration of attached 
property. 

40C. Appeal from order rc<]uIrlngiocatUy 
for keeping the peace or for good 
bchavlonr. 

40CA. Appeal from order refusing to accept 
or rejecting a surety. 

407. • * ' I 


403. 

ffritcisis. 

409. Appe.a!i toCourt ofSessioo bowbeard. 

410. Appeal from leutence ef Court of 

Session. 

411. Appeal from eenteneo of Presldeuoy 

MagiitratA 

413. I7o appeal la certain cases when 
acensed pleads guilty. 

413. No appeal in pettycases. 

414. No appeal from certain summary 

coDTfetions 

416. Proviso tosectlons 413 BCd414, 

415A. Bpccial right of appeal la certain 
oases. 

416. OmiUed by Act XII ofl9S3. 

417. Appeal on behalf of Govemmeut la 

case of acquittal. 

418. Appeal on what matters admissible. 

419. Petition of appeal. 

420. Procedure when appellant In jail, 

491. Summary dismissal of appeal. 

492. Notice of appeal 

493. Powers of Appellate Court in dispos- 

ing of appeal. 

424. Judgments of subordinate Appellate 
courts 

435. Order by High Court on appeal to bo 
certified to lower Court. 

426. Suspension of sentence pending 

appeal. 

Release of appellant on bail. 

427. Arrest of accused In appeal from 

acquittal 

423. Appellate Court may take further 
evidence or direct it to be taken. 

429. Procedure where Judges of Court of 

Appeal are equally divided. 

430. Finality of orders on appeal. 

431. Abatement of appeals. 
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CHAPTER XXXII. 

OP Eefehenoe and revision. ' 
Beqtions. 

iS2. Reference by Presidency Uagisirate to 
High Court. 

433. Disposal of case according to decision 

of High Court. 

Direction as to costs. 

434. Power to reserve questions arising in 

original jurisdiction of High Court. 
Frocednre when question reserved. 
485. Power to call for records ot inferior 
Courts. 

43G. Power to order Inquiry. 

437. Power to order eommitment. 

438. Report to High Court 

439. High Court’s powers of revision. 

440 Optional with Court to heat patties 
441. Statement by Presidency Magistrate 

ofgroandsot his decision to be 
considered by High Court. 

449. High Oonrt's order to be certlSed to 
Lower Court or Magistrate. 


PABT viri, 

SPECIAL PAOCEEDINOS. 

CHAPTER XXXni. 

SPECIAL PROViaiONS ABLATINQ 
TO OASES IN WBIOR EUROPEAN 
AND INDIAN BRITISH SUBJECTS 
ARE CONCERNED. 

443. Determinatlou regarding appUea* 

bility of this chapter. 

444. Definition of “ complainant " 

445. Procedure in summons eases. 

446 Procedure in warrant'cases. 

447. Court to inform accused persons of 

their rights in certaiu cases. 

448. References to Sessions Judge to be 

constroed as references to High 
Court in Rangoon. 

449. Special procedure relating to appeal. 
450-463. Repealed 6p Ael XU o/ 1923. 

CHAPTER XXXIV. 

LUNATICS. 

464. Frocedura in case of accused being 

lunatic. 

465. Procedure in case of person committed 

before Court of Session or High 
Gantt being lunatic. 

46C. Release of lunatic pending investiga- 
tion or trial, 

Custody of lunatic. 

467. Resumption of inquiry or trial, 

463. Procedure on accused appearing before 
Magistrate or Court. 

4C9. When accused appears to have been 
Insane. 

47(^ Judgment of acquittal on ground of 
lunacy. 


SECTIONS, 

471. Person acquitted on such ground tohe 

detaloed in safe custody. 

Power of Local Government to relieve 
Inspeotot’Oeneia! of certain func- 
tions, 

472. Repealed by Act JF o/ 1912. 

479. Procedure where lunatic prisoner is 
repotted capable of making bis 
defence. 

474. Procedure where lunatic detained 
under section 466 or 471 is declared 
fit to be released. 

47fi. Delivery of luuatic to care of relative 
or friend. 

CHAPTER XXXV. 
prooebdinos in case op Certain 
Offences apff.ctinq the 

ADMINISTRATION OP JUSTICE. 

476. Procedure in cases mentioned in 

section 195. 

476A. Superior Court may complain where 
subo^inate Court has omitted to 
do so. 

47CB. Appeals. 

477. Repealed by Act of XVIII of 1923. 

478. Power of Civil and Revenue Courts to 

complete inquiry and commit to 
High Court ot Court of Session. 

479. Procedure of Civil or Revenue Court 

in such cases. 

460. Procedure In certain c^s^s o( con- 
tempt. 

481. Record in eueb cases. 

483. Procedure where Court considers that 
case should not be dealt with under 
section 4S0 

483. m.-o..*.* 


484. ■ ■ 
apology. 

485. Imprisonment or committal of person 

refnsing to answer or produce 
document. 

486. Appeals from convictions in contempt 

cases. 

467. Certain Judges and Magistrates not to 
try offences referred to in eectionlSS 
when committed before themselves. 

CHAPTER XXXVI. 

OF THE MAINTENANCE OP WIVES 

AND Children. 

488. Order for maintenance of wives and 

children. 

Enforcement of order. 

489. Alteration in allowance. 

490. Enforcement of order of maintenance. 

CHAPTER XXXVIL 
Directions op the Nature op a 
EABSAS CORPUS. 

491. Power to issue directions of the nature 

of a habeas corpus. 

491A. Powers of High Court outside the 
limits of appellate jurisdiction, 
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PAET IX. 

BUPfLEUENTAHY PROnsiOKS. 

CHAPTER XXXVItr. 

OP TBC PaDLIO PR03CCOT0B. 
BECTIONS. 

ids. Power lo appolat Public Prosecutors. 
193. Public Prosocolor may pload in »U 
Courts in cases under htacharco. 
Pleaders priTstely Instructed to bo 
under his direction. 

Idl. ESectof withdrawal from prosecution. 
195. Permission to conduct prosecution. 

chapter XXXIX. 

OP BAIL. 

196- In what casca bail to be taken- 

497. When hill maj ha taken incxaoat non* 

bailable oSence. 

498. Power to direct admission to ball or 

reduction of bail. 

499. Bond of accused and sureties. 

500. Diseharga from custody. 

601. Power to order sufficient bait when 

that first taken Is losuffieient. 

602. Discharge of sureties. 

CHAPTER XL 

OP COilMlSSIOlsa FOR TUB 

EXAiriMATiON OP Witnesses. 

503, When attendance of witness may be 
dispensed with. 

Issue of eamiaisalon, and procedure 
thereunder. 

601. Commission incase of witness being 
Within Presideooy-town. 

506. Parties may examine witnesses. 

606. Power of proTincial Subordinate 

Magistrate to apply foe issue of 
commission. 

607. Return of Commission. 

60& Adjournment of inquiry or trial. 

CHAPTER XLI. 

SPECIAL RULES OP Evidence. 

609. • 

610. . : . ’ • 

6U. . , . 

proved. 

512. Record of evidence In absence of 

accused. 

Record of evidence when offender 
unknown. 

CHAPTER XLII. 

PROVISIONS AS TO BONDS. 

513. Deposit instead of recognisance. 

514. procedure on forfeiture of bond. 

514A. Procedure in case of insolveney or 

death of surety or when a bond Is. 
forfeited. 


Sections. 

S14B. Bond required from a miner. 

615. Appeal from, and revision of, orders 

under section 614. 

616. Power to direct levy of amount duo on 

certain recognizances, 

CHAPTER XLIII. 

OF THE Disposal op Property. 

616A. Order for custody And disposal of 
property pending trial in certain 
cases. 

617. Order for disposal of property regarding 

which offence committed 

618. Order may .take form of reference to 

District or Sub-dlvisiooal Magls* 
tnte. 

519. Payment to Innocent purchaser of 

money found on accused. 

520, Btay of order under eectlons 517, 518 

or 619. 

611. Destruction of Hbelloua and other 
matter. 

522. Power to restore possession of Immove* 
able property- 

623, Procedure by police upon seizure of 
property taken under section 61 ot 
stolen. 

Procedure where own^r of property 
eeized unknown. 

524. Procedore where no claimant appeaia 
within etx months. 

625. Power to sell perishable property, 
OHAPTEB XLIV. 

Op the Transfer of obiuinal Oases. 

526. HlghOourtmay transfer case, or itself 


526A. High Court to transfer for trial to 
Itself in certain cases. 

637. Power of Oovernoi General in Council 


628. 


CHAPTER XLIV-A. 

SUPPL3611ENTARY PROVISIONS RELATINO 

TO European and Indian British 
subjects and others. 

S23A. Procednie of claim of a person to be 
dealt with as Enropean or Indian 
Bntish BUbject, or as European or 
American. 

S28B. Failure to plead etatus waiver. 

5280. Trialofpersonasbeloogingtoelassto 
which he does not belong. 
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Sections. 

528D. Application oI Acts conferring juris* 
diction on Magistrates or Courta 
of Session. 

OHAPTER XLV. 

OP IBBEQDI/AB PROCEEDINGS. 

529. Irregolarities which do not vitiate 
proceedings. , ^ ^ 

63l! 

532. ■ 

V rtiiuama. 

533. Kon-compliance with proTisions of 

section 161 or 861. 

534. Omission to give information nnder 

section 41?. 

535. ESect of omission prepare charge. 

536. Trial by jury of oflence triable with 

assessors. 

Trial with assessors o( offence triable 
by jury. 

537. Finding or sentence when reversible 

by reason of error or omiastoa fn 
charge or other proceedings. 

533. Attachment not illegal, person making 
same not trespasser for defect or 
want of form m proceedings. 

OHAPTER XLVI. 
lIISCEtOANEOUS. 

589, Courts and persons before whom 
affidavits miy be ewom. 

6SdA. Affidavit in proof of conduct of 
poblio servant. 

5S9B. LmsI Inspection. 

510. Fowertosummonmatetlalwltness.or 

examine person present. 

610A. Provision tor inquiries and trial 
being held in the absence of accused 
in certain cases 

511. Power to appoint place of imprison* 

ment 

Removal toCTimmaljailof accused or 
convicted persons who are ia 
coofmement in civil jail, and their 
return to the civil jail. 

642. Power of presidency Magistrate to 
order priaoner in jail to be brought 
up for examiDatiaa. 

613. Interpreter to be bound to interpret 
truthfully. 

511. Expenses of complainants and 
witnesses. 

615. Power of Court to pay expenses or 
compensation out ol fine. 

516. Payments to be taken into account in 
subsequent suit. 

616A Order of payment of certain fees 
paid by complainant m non* 
cognizable cases. 


SECTIONS. 

547. Moneys ordered to be paid recoverable 
as fines. 

518 Copies of proceedings. 

549. Edivery to military authorities of 

persons liable to be tried by Conrt 
martial. 

Apprehension of such persons. 

550. Powers to police to seize properly 

suspected to he stolen. 

551. Powers of superior officers of police. 

552. Power to compel restoration of 

abducted females. 

553. Compensation to persons gronndlessly 

given in charge in presidency'town. 
651. Power of chartered High Conits to 
make rales for Inspection of records 
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Power of other High Coarts to make 
rules for other purposes. 

655. Forms, 

556 Case in which Judge or Magistrate is 
personally interested. 

557. Practising pleader not to sit as 
Magistrate in certain Courts. 

553- Power to decide language of Courts. 

559. Provision for powers of Judges and 

Magistrates being exercised by their 
successors Is office. 

560. Officers coneemed is sales net to 

purchase or bid for property. 

561. Special provisiona with respect -to 

offence of rape by a busband. 

561A. Saving ol innerent power o! High 
Conrt. 

First O^enSsrs. 

562. Power of Conrt to release certain 

convicted offenders on probation of 
goodcoednet instead of sentencing 
to punishment. 

Conviction and release with admoni* 
tion 

563. Provision m cise of offender failing to 

I observe conditions ol his recogni* 

eances 

I 58^. Conditions as to abode of offender. 

I Preriot/i?!/ convicted Qfenders. 

565. Order for notifying address ol 
I previously convicted offender, 

SCHEDULE 1-^Iiepeaied bi/ Act Xofi9U. 
SCHDDOLE II.— TABDDAB STATEMENT OF 
OFFENCES 

BCHEDUIE III.— ObdINABY POWERS OF 
PROVINCIAL magistrates. 
ScBEDULB IV. Additional Powers 
with wines Provincial 
MAGISTRATES MAYBE INVESTED. 
Schedule V.— Forms. 
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CODE OF CRIMINAL PROCEDURE 

ACT V OF 1898 

An Act to comoUdate and amend the law relating to 
Criminal Procedure. 

[AS AMENDED UP TO DATE.] 

THE AMENDMENTS OF 1923 AND THEREAFTEn ARE PRINTED IN ITALICS. 


Whereas it is expedient to coosolidate and amend the law relating 


Preamble. 


to Criminal Procedure ; it is hereby enacted as 
follows : — 


Preamble.— Ij«rd Coke itra ‘‘preamble is the kej to open tbo meoDiog of tbe makers 
ot the Aet sod the mUchiefs It was ioteoded ^remedy”; alibough it majr eiplain, it 
cannot control the enacting part which ma^ often go beyond the preamble. It is part of the 
Act and may be used to explain it. 2 U H.C.R. 232 at 239. Bee 35 C. 67 ; 8 Lab. 260. The 
preambled an Act being thus a key to its aoderslandlog, it may properly be consnlled in 
order to fix the scope or limit of a etatute, 9 B. 333 at 343 ; 12 A. 409 at 417*18. The pre* 
amble of a Code mnst be understood to OTetUe the whole Act giring colour and controlling 
Its provisions and by showing the intention of the Legislature supplying pro tanto the 
tale of interpretation of those provisions. 2 A. 74 at 90. If a section of tbe Act 
makes imperative provisions somewhat In excess of tbe apparent ambit of the preamble 
to the Act, the section must govern, 43 U. 629 fP.C } at 536 ; 103 Ind. Cas. 6S2 (2). 
There can be no doubt that the preambles to statutes do not always cover in the vride and 
general terms In which they are necessarily couched, all tbe specific offences, which ate to 
be fonnd provided for within the enacting portions of tbe sUtute itself. It is an nndoubted 
rule of conetructioa that whore the language of tbe enacting seotions of a statute is clear, 
the terms of a preamble cannot bo called in aid to restrict their opeiatlon or to cut 


them down. Tbe purpose for which a preamble is framed to a statute is to indicate 
what in general teems was tbe object of tbe Legislatnre in passing the Act but it may 
well happen that tbe general terms will not lodicate or covet all tbe mischief which in the 
enaetiog portions o! tbe Act itself are fonnd to be provided for, 11 A. 262 at 266 ; 22 B. 321 
at 830-31. The preamble cannot control the enactment, 65 C. 67 ; 9 Lab. 260, “ In constru- 
ing an Act of Parliament when the Intention of the Legislature is declared by a preamble, 
we are to give effect to that preamble to this extent, namely, that it shows what tbe I^cgis* 
lature is intending : and if tbe words of the preamble have a meaning which does not go 
beyond that preamble or which may come np to the preamble, in either case we prefer that 
meaning to the one showing an Intention ol the Legislature which would not answer the 
purposes of the preamble or which wonld go beyond them. To that extent the preamble is 
mateTial'’'-pei Lord Blsckbom, in 8AC.at*p. 338. Where tbe enaetiog part of the 
Btatnte is not exactly co-extensive with the preamble, tbe former, if expreseed in clear and 
uneqnivocal terms, will ovstrlde the latter ; but it amhiguona or doubtful phraseology la 
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t&HAP. 1. 

Used In the body of tbe Act, the preamble may be referred to solve tbe didlculty, 103 Ind . 
Cas. following 33 M. 629 (P.C.) ; 43 C. 333. The preamble to an Act may be referred to 
in a case of ambiguity or where It ia necessary to interpret the Act itself so as to give effect to 
Its purport but it is doubtful whether thameaniogof definitoand unambiguous words can be 
etiained because their natural inteipretatioo would seem to extend the alleged scope of the 
Act. SO M li J. 301=23 L.\Y. 233. 

Consolidate and Ainend.->-Tha term ‘eontolidale ’ like the word 'Code ’ implies an 
exhaustive treatment of all mattera that fall within its view, 26 A. 533 at 396. Tbe term 
‘consolidation* as applied to statute law means the combination in a single measure of 
enaotmenla relating to the same eubject-mattei, but scattered over different Acta. The 
object of consolidation is to collect thestatotory law bearing upon a particular subject and 
to bring it down to date in order that it may form u useful Code applicable to tbe circum- 
stances existing at the time tbe Consolidating Act is passed, 22 C. 788. The object of 
codifying a particular branch of law is that any point specifically dealt with, tbe law shonld 
thenceforth be ascertained by interpreting tbe language used in the enactment instead of 
as before searching m the authorities to discover what may be the law as laid down in tbe 
prior decisions The language of the enactment most receive its natural meaning uninffucnced 
by any consideration derived from the previous state of the law, 23 C. 363 at 372 (P.C ), See 
also 23 C 731 at 731 • 28 C. 317 at 32s ; 28 H. 97 at 103 ; 1927 M.W N. S3 at 31 • 37 B. 833 ; 
27Bom, LB. 1023 = 89 Ind. Cas. 1031; 3 Lah 387 ; 24 A.L.J. gl3=97Ind, Cas 453. In a 
Code dealing with prooedure it IS the duty of the legislature to lay down In specific and 
clear language what the procedare is to be and not to leave it to the court and the litigant in 
doubt as to what it intends tbe procedure to be. 14 A. 226 at 229 ; 21 A. 39f. It ia a well- 
established principle of law that retrospectlvo effect ought not to be given to a statute unless 
an ioteotion to that effect is expressed in plain and unambiguous language, 31 C W.N. 1007 
mlOSInd. Cas. 673 See aUo83 U.L.d. 819 (PC.): 1003 A.C. 369 ; 101 Ind Cas. 283 ; 103 
Ind, Cas. 662 {2; Tbe result of consolidation letosubstitutea aingle Code for many Acta 
and Regulations dealing with procedure. 

Criminal Procedure.-^Tbe word ‘Criminar is used in opposition to civil as also to 
eaelesiastical, political, or military. It comes from tbe latin (rimin (judgment, acousation) 
and moans generally and simply “of or belonging to an accusation' —Blacbstone. Tlie word 
' procedure' means the mode or manner of moving on, as for example in a trial from the 
close of a case for the prosecution to tbe judges summing up and applies as well to the 
mode in which the prosecution or tbe accused person is to take steps as to the mode in which 
tbe courts are to proceed in any trial or other Investigation of a matter. Sir dames Stephen 
remarked that this code is inadequately described by tbe came "Code of Criminal Procedure", 
inasmuch as it is a complete body of law In three distinct but closely related subjects — 

" tho constitution of Criminal courts, the conduct of Criminal proceedings, and tbe preven- 
tionof crimes by interference beforehand." Tbe essence of a Code is to be exhaustive on 
matters in respect of which it declares the law and it is not the province of a judge to 
disregard or to go outside the enactment according to its true construction, 29 C. 707 at 713, 
hut where however there is no specific provision in tbe Code, the court is entitled and it would 
seem It is its duty to’ act according to justice, equity, and good conscience, 33 C. 927 at 
931-32 , 1 lish. 333 at 341. 


FART I. 

PRELIUINABY. 

CHAPTER I. 

1 . (1) This Act may be called the Code oP 
Ciumihai, PnooEDBitE, 1898 ; and it shall come into 
force on the first day of July, 1898. 
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It extends to the vrbolo ot British India ; bnt, in the absence 
ol any specific provision to the contrary, nothing 
herein contained shall affect any special or local 
law now in force, or any special jurisdiction or power conferred, or any 
special form of procedure prescribed, by ony other law for the time being 
in force, or shall apply to — 

(а) the Commissioners of Police* in the towns of Calcutta, 

Madras and Bombay, or the police in the towms of 
Calcutta and Bombay j 

(б) beads of villages in tbe Presidency of Fort St. George ; or 
(c) village police-officers in the Presidency of Bombay : 

Provided that the Local Government may, if it thinks fit, by noti- 
fication in tbe official Gazette, extend any of the provisions of this Code, 
with any necessary modifications, to such excepted persons. 

British India -"Tbe expression “ BtUUh todU'^u Qot defined in the Code, altbougb 
it ia IreqneBtly refened to In tbe Cede. Tbcreare teveral eneb terms in tbe Code and these 
an defined la tbe Oenetat GUnsce Aet?t ot )S97. 8. S (1) oi that Act defines Critlsb India. 
It means *' all territories and places nUbin Her Majut;‘s dominions srbieb aro tor tbe lime 
being gorened b; Her Majesty tbrongb tbe Ooversot Qeneral o{ India et through any 
Ooxetnoi or other Officer subordinate to the Oovetoor-OeTieTsI of India.". 8 15, 1.P 0. defines 
British India thus. " British India denotes tbe tenltorles xvblcb are or may become Tested in 
Her Majesty by fitatotefil & 23 Victoria, Cbaptex lOG entitled an Act iortho belter QoTem* 
meat oi India." The Indian Legistature has gisen the xrords " British India " a much more 
extended meaning than at first slgbt they Tvould appear to Indlcafe, 9 B. Sid at 2d9, It 
excludes tbe tenUorles ot native Frlnoes and Slates in alliance vritb His Majesty inasmuch 
as the xelalion betiireea tbe Crown and the btative Brinces and States was and ts, a political 
relation and tbe tertitorles of such Princes and States are not part of British Dominions 
althongbirom a political point ot Tlew, they may be subordinate to the British Crown as 
the paramonnt power, 1B8B F.B. 499, Bo also lands assigned tor the purpose ol establishing 
a civil station in a Katlve State as It is not ceded wUh toll Bovereignlty to BtUlsh Oovem* 
ment, 14 Bom. L.R. 676 at 6St. The Civil Military station, Bangalore, 12 M. 39, tbe 
British Cantonment olSeenaderabad. 21 Q. lTI,tbecWU station of Wardhan, IdBorn. L.B. 876, 
are no part of British India. So also Rajkot, 10 B. 186, The province of Eatbiawac is no 
part oi British India, S3 0.219; 8 Bom. L.B. 129. Bo also Trihntory Mahals, 29 C. 400. 
The island of Fetim is part of British India, 10 B. 288. Bo also British Burma, 13 C. 221 at 
223, but not Singapore (see Straits Settlement Act 1666, see. 1). Any newly acquired territory 
Is undoubtedly part of British India, 1 Bonlnols. 161. As the Code extends to the whole ot 
British India, It applies to tbe Scheduled Districts, unless by notification uodei 5. 3 of 
Act XIV of 1874 it has been spectsUy excluded. The Code is in force In the Scheduled 
Districts ot Qanjam aud VUagapatam, in the Boocodive Islands, 13 U. 353, in tbe Andaman 
and Uuobar Isl^ds, in tbe Sonthal Terffaitas, in British Baluchistan, and in Upper Burma 
Including Bhan States, but Is DO longer lo force in the Oaro, tbe XTuisra, Jainfia, tbe Naqa 
and Dnrai BiUs. 

Tbe Code regulates all proceedings ol Criminal Courts in BiUisb India Unless otherwise 
expressly provided. 1 B.L.B. lOr. Cr.) 1 ; 7 B.H.C.R. 89 ; 16 C. 238. The Code Is also 
in force 2a places outside British India. It applies to the Hydeiabid Assigned Districts, 
tbe Civil and Military Btstion ot Bangalore, 12 U. 39, tbe Cantonments oi Eeoundeiabad and 
Quetta, and tbe lands occupied by certain railways passing throngb Native Btatca, 28 C. 20 
(F.C.,) ; U also applies to the Persian Gul/, Zantibor (now treated as a District In Bombay) 
and MusentlOilglnal Criminal lurlsdiciioa aloxu vests to the Bombay High Gourt), 24 B. 471. 
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TraDsfer o! territory which formed part of Britisli India to a Native State will not deprive 
British Courts of jurisdiction to hear pending cases, 33 A. 578 ; 34 A. 118. 

It extends to the whole of British India— >The Code applies to all trials held in 
British India subject to a saving of special or local law or any special form of procedure 
prescribed. For example the procedure for the trial of an offence committed on the high 
seas muss be in accordance with the local law even though the offence charged and punish- 
able is one under English law, 1 B.L.lt.fOr. Cr.) f ; 7 B.H.C R. (Cr, Ca.) 89 ; 25 B, B3S, followed 
in 63 M.LJ. lOlsSS M.L.T. 36Is28 Cr. I. J. 543 (2)c=102 Ind. Cas. 351 (2); similarly 
the trial of a seaman for an offence committed on board .a British Bhip on the high 
seas must be conducted under the Code, 21 C. 782. Bee also 16 C, 233 

In the absence of any specific provision to the contrary nothing: herein 
contained shall affect special or local law.-~The Code is lu force in the Ssntbal 
Pergunuahs, B 2 of Act XXXVII of 185S vests the administration of eriminal justice in 
that territory m an officer appointed by theDautenaat-Covernor of Bengal and all sentences 
in Criminal Cases passed by him under S. 4 (l)of the above Act shall be final. On 
a revision to the High Court against the sentence passed under the Act, the High Court held 
that it had no revisional jurisdiction under the Code, 12 C. 536. 

Special or Local Law.— A * Special law ' Is a law applicable to a particular subject 
8. 41, 1.P C i a ' Local law ‘ is a law applicableto a particular pnrtof British India S. 42, 
T.P.G. The expression '‘special law " has reference to statutory enactments and not to 
a local or family law. The Coroners Act IV of 1871, which is a special enactment, as thu 
section provides remaiaa nnaffected. 31 C. 1 at 6. The phrase covers laws such as the 
Opium Act or tbs Gambling Act and not a vast system libo the English common law. 
a Bur. 147. The law for suppression of outrages in JlaJabar, ActXX of 1859 Is a 
loeallaw. But proceedings held by a magistrate coder the Calcutta Municipal Act, in 
which the question whether certain sheds put up were new or old and were liable to be 
demolished are not governed by the provisions of tbeCode64C 532 where SO C.W N- 593. 

$3 C.L.J, 231 and 9 C W.K. 18 ate followed. 

Special Jurisdiction —Under Madras Act XXIV of 1839, S S. the Agents to the 
Governor m Vizagapatam and Oanjam have epeoial jurisdiction within the limits of (be 
Agency tracts in respect of the administration of Criminal justice and in the exercise of this 
jurisdiction they arc to be guided by such rales as the Government of Madras may presoribe. 
This enactment created a special jmisdicllon and a special ptoeedute, ISM. I2l at 122, See 
23 M.L.J. 670= 12 M L.T. 601. See Act I of 1878. (C-ittle-trespass), Bs. 20 to 23, 23 C. 300 ; 

34 C. 926 and Indian Army Act VIII of 1911. 

Special Power. — For eximple (1) the power of the High Courts in India as Courts of 
Record to pnoisb lor contempts, 10 G. 109 (P.C.) ; 33 C. 927 ; 33 B. 240 ; SB. 330 ; 26 U. 
494 : 24 H. 523 at 548 ; 48 A. 711 j 28 Cr. L.d. 727= 103 lad. Cas. 773 ; C Lafa. 528 ; (2) 
tbepowerof theOcvetnor-Geaeral to make rules regulstiog Indian Marino Courts in the 
exercise of their ordinary original jarisdiction under Act XIV of 1657, S. 70; (3) the power 
of High Court to transfer criminal cases under 8. 29 of thd Letters Patent, 6 M. 32; (1) 
power of superintendence under B 107 of the Goverument of India Act. 

Special Form of Procedure* — See for example the procedure prescribed by the 
Indian articles of '(Var, AetVof 1869, for trial of military offences or by the Criminal 
Law Amendment Act XlV of 1908 for the speedy trial of certain classes of offences under 
the Indian Penal Code and under the Explosive substances Ant- 

Police and Commisslonera of Police. — ^Tho Coda does not apply unless It has 
been specially extended to the police or to the Commiisioners of police in the towns of 
Calcutta and Bombiy. Seo Ss. 63, 65 and 86, *R/ra as to Commissioners of Police. But by 
vsrioas Acts, the Code has been extended to the Calcutta and Bombay police, 31 0. 537 ; the 
Code applies to tbe police In Madras but not to the Commissioner of police In the town of 
Madras. This section bars the application of the Code to the police in the Presidency 
towns, 5 PaL 171, 
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Sections 42, 44,64,66, CS, 83 to 86, 127,202 and Column 3 o! Seb, II relating to arrests 
b]r the police nitb or Tvithont warrant under the Penal Code and other Laws, are made 
applicable to the police of Calcutta and Dombay, IS C. 59S ; 21 B. 453. 

Heads of Villages In Madras.— 'This ecctionsajs infer alxi that nothing contained 
in the Coda shall applj to Heads of Tillages In the Prcsidenc; of Fort St. George which 
means that in their official capacity as vjiiigo Headmen, In proceedings as Ylllage Magis- 
trates, they are not governed by the Code. The conduct of proceedings in Ylllage Coasts 
should be "untrammelled by any special procedure, the weight of their authority being 
virtually dependent upon the fact that (bey sit coram populo and that their verdhts are 
supported by the common hnowlcdgo of the villagers.*’ It was certainly never Intended 
that the procedure of a Village Magistrate should bo opeu to such criticism as would be 
appropriate in the case of higher courts, 63 M L d, 516 at 527 = 25 L W 553=39 U.L.T. 
<30 at 4S2 citiny GO Ha. 233 (/ud.) dnfri 25— 2— 1909. This has nothing to do with 
their coming forward in any Gnmlnalca^cs as complainants, 19 L.Vf. 30 = (1924) H.W.N. 
145=25 Cr. LJ 221=76 Inj Cas. 653. Under Regulation XI of 1S16, Ss, 10 to 14 and 
Regulation IV of 1631. S 6, Heads of villages are empowered to try cases of trivial nature, 
such as abusive language and luconsiderato assaults or adraya and petty thefts not 
attended with aggravating circumstances, and net committed by persons of noto- 
riously bad character where the value of the property stolen does not exceed one 
rupee The Code does not govern the village headman, Weir II, 1. But under S, C of 
Regulation XI of 1816, be has authority on a verbal examination either to dismiss (he 
parties or it the offence is proved and desirves to be punished, to confine the accused in the 
village choultry lor a period not cxceediog 12 hours or U the acensed belongs to any of the 
lower castes on whom it may not be degrading to be put in stocks, then that punishment 
for a period not exceeding 6 bouts may be Inflicted. The provisions of Bs. 480 and 482 
injra do not apply to village hesdmao, 15 U. 131 and the previsions of 8. 528 are applicable 
to prooeediags ueder tbs Regolatioas above nhmd to. 

Village Police Offlcsra la Bombay:— The Code does set apply to thesa officers, 
19 B. 612, They are governed by Bombay Village Polieo Act, VlII of 1867 and Bombay 
Regulation XII of 1627. 

2, liepealed hy Act X of 1914 (The Repealing and Amending 
Act). 

3. (1) In every enactment passed before this Code comes into 

_ . , « . force, in which reference is made to, or to any 

References to Code , • v > » 

of Criminal Procedure chapter Or sectiOQ of, the Code of Criminal 
Ptocedura. Act XXV of 1861 or Act X of 1872, or 
Act X of 1882, or to any other enactment hereby 
repealed, sach reference shall, so far as may be practicable, bo t^en 
to be made to this Code or to its corresponding chapter or section: 

(2) In every enactment passed before this Code comes into 
force the expressions ** Officer exercising (or 
aS!"***°°"*°*°'”** ‘ having ') the powers (or ' the full powers ’) of a 
Magistrate,” ” Subordinate Magistrate, first class,” 
and “Subordinate Magistrate, second class,” shall respectively be deemed 
to mean “ Magistrate of the first class,” " Magistrate • of the second 
class " and ** Magistrate of the third class,” the expression “ Mogistrato 
s 
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of a division of, a district ” shall be deemed to mean “ Sub-divisional 
Magistrate/' the expression " Magistrate of the district " shall be deemed 
to mean “ District Magistrate,” the expression ” Magistrate of Police” 
shall be deemed to mean ” Presidency Magistrate,” and the expression 
” Joint Sessions Judge ” shall mean “ Additional Sessions Judge.” 

Act XXV of 1861 was the first Gclminikl Procedara Code which c^ms iato force oa the 
1st ^aausrry 1802 Act X of 1872 wss the second Oode of Criminsl Procedure but it wss not 
applicable to the chartered High Courts and to Presidency Magistrites To reguUte the 
procedure of the High Oourtm the exercise of its ordinary Original Crimiuat Jurisdiction 
and that of the Presidency Magistrates Acts X of 1875 and IV of 1877 were passed. It was 
thought expedient to consolidate all the three Acts and to have a uniform law and so the 
third Criminal Procedure Code Act X of 1881 was enacted and it came into force on the 
1st January 1882. After the Code 1882 no less than 16 amending Acts were passed from 
time to time and consequently it was thought expedient to consolidate and amend the law 
in'theligbtof the interpretation of the code by the Tatioue High Courts and as a result, 
the present Code AetV of 1898 was passed which came into force on the Ist July 1898. 
This section enacts that all references to the Codes of 1661, 1672, and 1882 shall, so far as 
may be practicable, be tahen to he made to this Code or to its corresponding chapter or 
section. 


The effect of an Interpretation clause is to give the aeaniog assigned by It to a word in 
all places in the Act in which the word oeoota and to prevent a difierent meaning attached 
to It by any other Act of the Legislature being read into it, 12 C. 430 ; 30 0. 910 ; 32 0. 379 ; 
40 0. 869 ; when the terms of an enactment admit of but one meaning, a Court !s not at 
liberty to speculate on the Intention of the Legislature and to construe them m scoordanoe 
with its own notion of Che subject of such eaaotment, 7 0. iVJ, 

So far as may be practicable.— These words appear to limit the repeal to oases 
In which the provision Is necessarily inconsistent with the provisioos o { another Act, 12 U, 94 
(F.B.) at 97 : see 29 G. 333. ' 

‘Magistrate of Police. — This expressionin 8. 1 of Act XIII of 1839 (Workmen's 
Breach of Contract) means Presldeuoy Magistrate, see 2S C. 637. 


. 4. (1) In this Code the following words and expre.^sions have the 
following meanings, unless a different intention 
appears from the subject or context : — 


Deflnitlons.—Thls section is an interpretaUoQ clause. Its legitimate function is to 
declare that certain words and expressions used in the 0<^e shall wherever permissible not 
only have the meaning generally attached to them but such meaning as is assigued by the 
interpretation danse. It is not intended to annex to such words every incident which may 
seem to be attached to them by anotner Act, 9i IniLCas. 99, There is nothing more cleat 

than that with respect to the Ctiminai Law, the constmetion is always to be strict 

We ate not in any way to alter or eoostrne differently the rules of Grlromal Law 
in consequeneo of the supposed justice of a psrticnlar case The rule Is that such law is to 
be strictly construed, 7 U,I A. 72, see also 90 B. 34 ; 5 Ran. 244 ; 8 Lah. 320 ; 25 A L J. 661 
and 519 ; 27 Cr, L J. 888 = 96 Ind, Gas. 153. "Wo oanoot aid the Legislature’s defective 
meaning of an Act, we cannot add and mend and by construction make up deficiencies which 
arc left there, " 6 Uoore F.C, G, " It the preoiso words used arc plain and unambitious 
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be pressed i&to a constructive limitation upon the exercise of the express powers under the 
Act, i2 6. 962 (P.C.). Headings ate not to be taken into consideration if the language is clear, 
93 M. 39S. 


Marginal Notes. — Marginal notes cannot be referred to for construing the Act, 26 A, 
3S3 at 406 (P.C.) ; 47 A 637 ; 21 A. 331 • 25 C. 858 ; 20 C, 609 ; 26 L.W. 880 ; 3 Luck. 249. 
' Though the maigiual notes are not part of the sections there is no reason why they should 
not be consibtent w.th the sections themselves, 52 C, 963, But it is permissible to refer to 
marginal notes to a section to explain the ambiguity in the section, 27 Cr. L.d. 1233=98 Ind, 
Cas. 93 ; relying on, 9 A. 387 ; 20 C. 609 at 628 ; 21 C. 732 at 758, see also 31 1.A. 132=8 
'C.W.N. 639 ; 96 Ind Cas. 93, Marginal notes cannot be looked into to understand the scope 
of the section, 29 Bom. L.R. 918 ; 28 Cr. L J. 340=100 Ind. Cas, 830. The question whether 
the marginal notes can be referred to for an exposition of the meaning of the section depends 
on whether the note has been inserted by or uodce the authority of the Legislature, 51 A. 908 
following L.R. 3 C.P. Sll at Slg ; 3 Luck. 24A 


Illustrations.— -Illustrations to the sections do notstrictly form part of the Act, 1 A. 
39 at 36 (F.B.). They are not to be construed as limiting the right given by tbs section, 28 M. 
57at61, They furnish some indication as to the intention of the legislature, 15B 991at4g6; 
98 C. 338. Ordinarily illustrations cannot control the general words of the section, 30 Bom L.R. 
315 at 318. In 93 I, A 256, the Privy Council held tbit illustrations are integral part of the 
seotion and that they should theretoie bo accepted i! they can be done as being of televance 
and value in oonstruing the Act aud should be rejected as repugnant to the section only as a 
last resort of construction. lUuitrations to sections are helpful in the working and appliei* 
tlon ol the Act and it is for the Court to accept them as being both relevant and valuable In 
oonstruing the section. They should not be rejected because they do not square with the idea 
derived from another eystem of jurisprudence as to the law with which the other section 
'deals, Ibid at 263. Seealso21Bom L R. 958 (P.C ) to the sMseefieot. The tllustrations 
cannot control the wide words of the eection, 29 Cr L.J. 6iS= 109 Ind. Cas 461. When the 
Court has to Interpret the provisions of an enactment which comprises both the eobstantive 
provision and an illustration of thesime, the Court is not justified in rejecting the illustration 
as a guide in the mteipretaticn of the substantive.provision Illustratione unlike marginal 
notes ate part and parcel of the enactment They do not stand on the same footing 
as marginal notes which maynotbetbe notes enacted by tbe Legislature and theycinnot 
be locked into in construing the enactment ; on the other band illustrations are part and 
parcel ol the enactment, 3 Luck, 249 It Is the duty of the Court to accept, if that can be done 
illustrations given under tbe section as being of value m GODstiumg the text and it would 
require a special case to warrant their rejection on tbe ground of repugnance, 55 C. i59. 

Proviso.— 'A proviso to a section of an enactment cannot extend the operative eSeot 
or the substantive enactment, 53 C. 9S2, 

Schedule.— "A schedule to an Act ie as much part of the Act as the sections by which 
it is preceded and in tbe absence of special provlsiona can only be altered in like manner," 
JUherf, Leg, Methods and Forms, pp. 267, 268. 

Proceedings of the Legislature. — Proceedings of the Legislative Council cannot be 
referred to, to interpret the language of a eection, 50 A. 343. Proceedings of the Legislature in 
passing a statute are excluded from consideration on tbe judicial construction of Statntes, 22 
C. 783 (P.C) and 1017 (F.B) jtS C. 175 53 C 929:310. 628 { 18 B. 133; 14 A, 145. A Court is 
notauthoiizedtolookinto thepioccedingsof tfaeLegislaturetosee what took place during 
tht^passing of a bill which became law or what was the reason which the Legislature had in 
mind in enacting a particular clause for tbe purpose of interpreting a statute, 63 C. 929 
relying on 22 C. 788 (P.C.), see also 104 Ind. Cae 661 following 43 M. 550 (F.C ); 69 Ind. Cas. 
748. 8o also the statement of objects and reasons attached to a bill or to the report of a leleot 
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commUteo c^ssot be looked loto, 31 C. 623 ; 9 Lah. 260 So also adraSoistratiTo despatchti 
accompanying the proposed amendment olastatotB cannot be looiedmto In coostrnlog an 
Act, 29 Bora. L.R 493. 

Where thsre is an loconslsteoey belweca a general Act and a special Act the 
ptoaUions ol the latter must orerndelbo lotmct, 52 H. L. J. 414=101 Ind, Cas 396. 

Unless a dUterent Intention appears from the sublect or context.— Tha 
concluding paragraph of thfs section says that alt words and expressions used in the Code 
and defined in the I P C , but not la the previous part ol this section should be deemed to 
bare the meaning attributed to them by the I PC, ootwIlhsUnding that the conclndlng 
paragraph ol this section 13 separated by a lull slop ttom the part ot the section ubioh 
contains these quality log words. It IS difficult to belteve that the tramers of the Coda 
intended that paragraph was not to he taken enbyect to these qualifying words in tha 
beginning, 20 M 470 (?.8.} at 474. 

Includes —The word IS intended to bo enuraerstivo and not exhaustive. Whenil la 
intended to exhaust the signification ot the word iolctprctcd, the word * mean ’ is used, 2 H 
5 at 7. The use ot the word ' includes ’ suggests that persona included m tha expression an 
persons over and above those to whom the word in its ordinary signtficancs applied and who 
might hut lor the explanation have escaped out cl the category, 1901 A.W.H. 10; 22 B, 
23S ; 4 C. 433 (F B ) at 493 , 23 A Ld. 645 at 652. 

(a) ’* Advocate Genctal ” includes also a Government Advocate, 
or, whore there is no Advocate General or Government Advocate, each 
oflicer as the Local Government may, from time to time, appoint in this 
behalf : 

Advocate General.— The Advocate Omni is the chief law officer of Qevemmesl 
whose duty it is to exhibit latoraittioas, S. 191; to eater noffs prosequi, 8. S33. Bee 2S Cr. 
L.4. 317, It Uuedesirablothat he should appear at the Criminal Sessions cl the High 
Court eilhet for the crown or for the complainant. Tbo Advocate General U by Uw empowered 
to enter a noffe {rrosegui under S. 333 cl the Coda la any case it ha thinks fit to do ao. ThU 
U a lanctlon to bo performed by him qua Advocate Go&eral wilbont bemg indneed thereto by 
tbe complainant ot by the accused. Ha cannot be expected to dischargo it In au Impartial 
manner it ho gets himself enlisted on one side beforehand. Again, having regard to tho 
ludicial function which tbo law assigns him when appealed to, to certify that tha Jndgo at 
the Besslous has gone wrong on certain polota of law he should he prohibited altogether 
from takiogpvrt In the trial as Counsel for the prosecution, 10 M.ti.J. 341 (Jour), 

(f»> “Bailable offence" means an offence ehown as bailable In tho 
second Bcbedulo, or which is made bailable by any 
■■HoSSbl.S'.'." Other law for the time being in force ; and "non. 

bailable offence ’’ means any other offence ; 

Bait Ulcratly means cither to carry or take away, deliver cr give. In modern 1^1 
sente U means to d*Uver ou trust on certain coadltioat. When it Is said a man it let cn ball 
we mean be Isrtlewcd from the custody of the officers c! law to tbe custody cJ frlrate penoos 
who as sureties ate bound to produce him wbeuever called upon Tbe Code dirldes efeuees 
iuto two classes ballsbls and nos bailable. Soe It A. IS at 47 as to thenrccuiiy for gracUsg 
bail. See chapter XXXlK infra. 6a (X to bOl dealing with bail, 

••Oiarfr*’' (O “ charge ’* includes any head of charge 

when the charge contains more beads than on© ; 

The werd * ekarys * Is u«d la the C«^* hath M faiicatlsg tbe wbtle ecrles ef evouatt cr 
bea&i of charge and alto as Indicating » iptclfie cSeaea. Id 6, 2TT infra, >l)i tusd ia the 
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former Gense, 8 B, 200. A ch'trge 13 a precise formalation of the epeciHc accusation made 
against a person who is entitled to know its natnra at the earliest stage, 28 C. 439 at 437 ; 
26 C. 786 ; S B.H.C.R. (Cr. Ca] 100. 

(rf) Repealed hy Act XJ of 1923, S. 3 and Sch. II. 


(e) “ Clerk of the Crown *’ inclodes any officer specially appoint- 
of the Crown " Chief Justice to discharge the fanctions 

given by this Code to the Clerk of the Crown : 


Clerk of the Crown — Por fonctionsof the Clerk of the Crown, BcoSr. 311, 216, 218, 
226, 313. Sl4 and S30 tn/ra. 


if) “ cognizable offence *’ means an offence for, and “ cognizable 
case ” means a case in, which a police-officer, with- 
withont the presidency-towns, may, in accord- 
ance with the second schedule, or under any law, 
for the time being in force, arrest without warrant r 

The Code divides oSeneea into cogoistble and oou-e^gnitabla but when it deals with 
procedure it speaks not of oSenoes bat of warrant cases and summons eases, 41 H. 727 at 730. 
The words ‘a police oCScer may arrest* do not mean ever; or anr police eScer, and wbeneTes 
the law provides that 10 a particular ofience a police officer ot a particular rank may arrest 
without a warrant then the oSence IS a cognizable one, 27 CrL.J. 503sP3 Ind. Cas/&67 
/ollowwip 27 C. 144 at ISO. The power to arrest without a warrant according to tha 
definition herein given is an absolute powerof arrest referable to a power ot arrest In respect 
of and OB account of the oSenee alleged but the power to arrest soy under S. 24 ot the Opinm 
Act Xin of 16S7 is not an absolute power but only conditional upon the tcessed not giving 
the required security. That power is a di&ereot thing and the esse is not cognizable bat 
Qon'cognizable, 24 C. 691 at 694 See also SOB 349 

■‘Commissioner of (< 7 ) “ Commissioner of Police” includes a 

Police." Deputy Commissioner of Police : 


(/i) “Complaint ’’ means the allegation made orally or in writing 
, ,, to a Magistrate, with a view to his taking action 

Complaint. nndgr this Code, that some person, whether known 

or unknown, has committed an offence, but it does not include the 
report of a police-officer. 

Complaint. — Ordinanly a complaint implies at levst three persons, a person complain- 
ing, a person agsioat whom a complaint Is made and a third person to whom the complaint 
is made. The implication is cootaiaed in the deflmtion in the Code, 53 C. 350. The essence 
of a complaint IS the statement of facta relied on as constituting the offence charged. It ia 
sufficient it the true facts are mentioned by the complainaot in his own language and that 
it is for the Magistrate to apply the law to those facts even in a case where a wrong section 
of the I.f.C. is mentioned in thecomplMOt. That would not render the compHint in any 
way invalid or illegal, 9 Lah 678 where 6 Lah. 375 f* referred to. A complaint ought to 
contain particulars of the ofiencs with which a mm is charged. Though iu the Indian 
Procedore, there is no soch thing as a regular indutment as in (he English Procedure, yet 
a complaint ought to contain sufficient parttcnlars as to the offence with which a man la 
charged. A complaint should always contain snfficient materials to enable the trying court 
to proceed to trial vrithout going through a lot of records for the purposo of finding whether 
certain statements mads are true orfalse, (1S25) U.WN. 970. Asa general rale any person 
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rfbaievet oia iastituto a complaint ol an oOenee other than certiln oQencca clearly specified 
in the Code, such as defamation, etc., dS H. 88 ; 13 B. 800 ; 18 A. 485 ; ll C-W N 170 ; 15 Cp, 
L.J. 369=23 lad. Cas. 737 ; 41 C. 1013; 23 Cp. I«.J. 117 , 2t B. 636 j lOCr.L.J 18; 14 Cp. 
L.J. 409, It IS an elementary principle that a enmiaal complaint can bo brought by anybody, 
30 Cr.L.J. 52 b 113 Ini. Cas. 63. Complaint is eamething anterior to and distinct from the 
examination on oath of a complainant by a Magistrate under 8 200 infra, and such 
examination of the complainant cannot bo regarded as part of the complaint for tho pur* 
posesofS l09tn/ro, (1921) M.W.N. 514=13 L.W. 6SS, But for the purpose of ascertaining 
the real nature of tho complaint in any particular case the sworn statement may be read 
with the complaint. 45 M.LJ. S43=(n23) M.WN 876=24 Cv. !■ J. 837=74 Ind Caa. ?49. 
There is nothing in the Code to suggest that a complainansmust have personal knowledge 
of the oflenco complained of, 21 C.W.K. 357=27 CrX J 435=81 Ini. Cas 839 ;2i Cr. 
L.J 346=53 Ind. Cas. 652. A complunt which is otherwise proper cannot ha treated as Illegal 
becansa the complainant baa no cersonalltoowlcdgoof the facts alleged in it nor is the naming 
of the accused impcr.atire according to thodefioition bewia giren, 7 Pat. 581. K complaint 
can be made by a person who knows the cotnmlssiOD of an ofience but be need not neces* 
sarily be the injured party. 33 C W.N. 576, The definition does not contain any limitation 
sneh as that the person lodging the complaint must hare person.al knowledgo of the facts. If 
a complainant is not speaking from personal knowledgo a Magistrate taking cognizance 
would exercise a wise discretion In making an io<)uiry under S 202 infra but he is not 
compelled to do so. The object of the examinatioo under 8 200 tn/ra is that the facts 
constituting the ofience may be well ascertained when in a written complaint they are sot 
giren, 25 C.W N* 397«>22 Cr. L J. 455=61 Ind. Cas. 839. This clause docs not prescribe 
that a complaint should be made to the kfaglstrate in person and that it may not bo posted 
to him or that if it is posted it is net a complaint at all. If a complatnant ie not present to 
gira a swots statement under S. 200 infra the Magistrate may call upon him to appear 
before him for that purpose on a date to bo fixed by bfm. For tbs purpose of Testfog the 
Magistrate with jurisdiction to take cognizance on a eompUint made to him, it is not 
essential that such complaint should be presented to him personally, 30 Cr, L J. 732= 
117 Ind. Cas 147, Better from a Union Chairman to a Slagistrate requesting him to take 
action BgaiDst a person who, while drank bad used insulting langcago to him, was hold to 
be a complaint, 17 C.W.K. 443. BoaUo (1) a Fodost sent by a Revenue Officer to r Magis* 
rate charging a person with disobedience of n summons issued by him, 11 U, 113(3) a 
petitioD to a Magistrate in the course of a police Inqalryquestloniog its propriety and 
praying for action being taken against persons who were alleged to have committed an 
ofience, 33 C. 1; (3) the sending of rccordsbyan officer tryinga rent snit to the Collector 
who was also a Distiiet MsgisiTalc. foxstMtlng proceedings under B. 193, l.P.O » against the 
plaintifi in the rent snit, 26 A. 514 ; (4) resport by » District Judge against certain Into]* 
rents asking the Magistrate to take actloofor an ofience under S. |21, 1 P.G., 18 A L.J. 60. 
(5) A petition Klating to a murder to the District Megiitrate, undsr Inquiry by the police 
Impngnlng the police enquiry and to call for a charge sheet or to allow the petitioner an 
opportunity to prove the ease by witnesses is a complaint vnthin this section, 7 Fat 661. (C) 
The report ol a polioo officer in a non cognlmble ofiencr eontalalbg allegations In 
writing to the Maglstrato to tske action under the Code will amount to a complaint 
49 M. 525 (r.B); 51 B. 4S8; 25 Cf. LJ. 621=101 Ini Cat. 437 ; 27 Cr. LJ. 409 = 
93 Ind Cas 69*9 Lah. 289. (7) The report of aa excise officer is a complaint within the 
definition, 54 C. 371, but the fo'lowlng are held to be no co*np.’a»nri ^1) a letter 
from a Civil Court Amin to the contaloiog allegitloni charging one of having 

eoramltted an cflenc*. IfC* AWH. 265=1 Cr.LJ, 1045; (2) % report from a geoa 
who was obslruct^3 in the exccutloa ol a warrant Under the Cess Act stitlog what 
task place but contained DO express or farbei reqnest to tbs Magistrate to lake aeUoo, 

IT C W.K.C53; (SJ a petition to the CoIJector as Agent of the Conrt of tVards agslnst oae ef 

Lis subcrdluaies praying for redress of gilcvaoces. 30 C 415 ; (I) a petition presented to a 

MaKistraleaUeglaglbat anefienee bad beeacoamutod bat tbs prtitiosef did not detIro to 
proMcuU lbs efiroder. 6 CWH. 918; 26 K. £40; c) a petition eoaulnieg alfegstiwi 
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against a person with a request for an order on the police lo warn the wrong-doer, 15 C.W,H . 
1051; (6) an order under S. 196 tn/ro sanctioning a prosecution, 33 C. 141 at 150; ( 7 ) a 
letter by an Assistant Collector to the District Magistrate m which the former did not ask 
any action to be taken according to law but only solicited orders, 40 A. 641 ; (8) an 
application to ti.ke action under S. 107 injra la not a complaint where there is merely an 
allegation that a breach of the peace is likely and such an application cannot be dismissed 
under S, 203, infra, 23 Cr.L J. 89=76 Ind, Caa, 25 ; 25 Cl-. Lj. 1149; 29 Cr. L.J. 866= 
111 Ind Cas 450. (9) An endorsement by a Police Supecintendent for necessary action on a 
report made by a Police Inspector alleging a certain person committed an oSence, 27 Cr. L J. 
839 (2) = 96 Ind. Cas. 211 (2) Proceedings under 8 113 of the Railwiys Act against a parson 
before a Magistrate to recover excess charges and fates are not a prosecution for a Criminal 
oSence as Magistrate can only direct the passenger to pay the fare and excess charges and 
if he fails to pay, then to proceed to recover the same as if it were a fine, but he has no 
power to impose a fine or award imprisonment m default of payment, 6 Ran. 619. A 
Criminal Courtis not bound by all the statements in a complaint. Its duty is to-find out 
the truth in the midst of confitcting evidence and for a conviction it is nob necessary to . 
find that the complainant's case exactly as is stated by him was proved, 14 Bom. L R. i35 = 
13Cr.L.I.300=:i4.1iid. Gas 704 

Oral Complaint. — A complaint need not be in writing but may be otil, 1 Ran. S49 
and it need not quote any section of the I.P C.. but only must contain a statement of the 
facts relied on as constituting the ofience and it is for Ibe Magistrate to determine on the 
facts what ofience has been pnma/ocie made out, 6 Lah. 375 ; 9 Lah. 678 Where the name 
of a person against whom sanction was accorded under 8 196 tnfra appeared in the sanction 
order hut did not find a place in the written complaint filed, it wis held that a subsequent 
application to the trying Magistrate for the issueof process against the person named in the 
sanction order does not amount to an oral complaint, because such an application for Issue 
of process presupposes a valid complaint, IS C.W N. 98. See also 20 C. 43 ' and 10 C.W.H. 1029 ; 

SO C.910 (F.B). 

With a view to his taking action under the Code.— One of the tests to decide 
whether an allegation amounts to a complaint is, whether it was made to the Magis* 
trate with a view to his tikiog action, 27 M. 127 ; 16 B. Slot 62. A complaint is not 
intended to give information to the accused. A summons or warrant issued to secure the 
attendance of the accused need not set ont alt the f lets on whioh he is to be charged and if 
not m them, why in the complaint 7 32 Id. 3 at 11. Tbs Magistnate must be empowered 
under B 190 (i) (a) tn/ra to take cognizance of offences ; the definition of ofience has now 
been extended by Cl. (1) (o) of this section to covet acts on which proceedings under S. 20 of the 
Cattle-trespass Act I of 1871 may be taken. The rulings in 9 M. 102 and 374 ate no longer 
law : the examinatioa of a complainant by a Magistrate after taking cognizance of (he 
ofience under S. 200 in/rn has been held not to form part of the complaint, 13 LW. 693 = 
(1921) U.W.N. 514 But for the purpose of ascettaiaing the real nature of the complaint in 
any particular case, the sworn statement may be read with the complaint, 45 M.h.J. 543, 
(1323) U.VT.N. 676=24 Cr.L.J. 837 = 74 Ind. Cas 949 But various petitions to Magistrates 
such as applications to starb security proceedings under Chapter Till, petitions to initiate 
proceedings under Chapter XIT, potilion under S. 486 claiming maintenance, do not fall 
within the definition. Bee 16 M 234 ; 6 U.L.T. 261 ; 11 H. 139 ; 6 C.W.K- 163 ; 27 C. 662. 

The mere filing of a complaint invokiog jurisdiction of a Magistrate does not invest him 
with jurisdiction if he is otherwlso incompetent to try the ofience and it is open to a 
complainant to object to the jotitdicUon even in revision stage, 43 M. 843. It is not 
necessary that in a complaint the names of all the accused persons should be mentioned to 
make it a valid complaint, 13 Cr, Ii.J. 583=15 Ind. Cas 1004, 

Does not Include the Report of a Police Officer. — The report referred to here 
does not refer to reports rnodo Under Chapter XIV only, bat also Includes any report by a 
police-officer or any written or verbal Iniormatlon by him as such, 1 Cr.L J. 193; written 
Information under 8. 154 received with a police report cannot be treated as a complaint given 
by inlocmant, 43 C. 1152, unless infoimaQt Impugns the propriety of the police-report 
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«nt la Ibe ^*** *”^ inquiry, 20Cr. LJ. 389. 

Tie tijort herein rcfcrrM trt n'lt L'' be • fo*^f’'a«>«<, mu«l ba «c'mc statement mn3e by Ihe 
jKtljcc-ofScer in cf'enection with or at Iea«t under il>c eo!<>uf M the duly of tbo maker as a 
I>olice ofSccT. 32 14 3 at 10 Thu? the complaint ol « rroiccuting inspector in a boq* 
eoRniiable oHcncc. »»v. undtr S lit t. KPC . csnuol be reRardwl as a report of a polico- 
officer, as it le no pari nl ihe duit -'I > Pra«cculi«(5 Ineptr'tor to make reports of inch an 
«2«oc«. 32 M 3 at 10 U wa< held m 35 C 141, that the apphcatioa of a police officer for 
snamnli m rcepcct of »o f (Tence «pil t S 131 t, I P C , cotipb d with hu "f il alUgations not 
made on oath or reduced f> wntinR M lounlrtl t> a tonipjairit a e>cipl>it)t is nonethe- 
less a complaint bteau»e it v\as f 'e«i ba % p licc ffi'- r .t2 M 3 at I'l , 2S D 130 aud 22 
B, 112. The C<Kle d e* i oi pr biKl a police uPiccr fr-'m f<r> anting a cumclaiiit in a non- 
cogtiitablecase, 25 Cl 1.3 t361«33 Ini Cas. 733 M. 523 iFBjtrhcro U tras 

held that a 5fagistraU max ..nVe c'.goitauce ol an oflciicflupou n report in ttriiiog of facta 
which eonslitule eueli effcjite, made bt any p’ficc ci'icer in non e 'gin/ iLlt offi noej Such 
Ttp^Il t-an be Ircati-d »» a ctTriilaml ba a public leraant aciioR or purporting t-i act in the 
discharge ol his oRicitl duties and 9 200 (<vt) protides that bo need not be examined oa 
oath by the Ifaglstrate before taking crgniraocc of the offi'uco. A police rcpjrt in a noo- 
cognfzableoSencc <E it centatnsao aUcgatioo toa >tagistrate to Uki oction under tbo Cod® 
agaiast tome person lor basing committed an oSeneo would amount to a complaint 
uaderlbiscJaoac.aiS 458. 42U 523(FB>;9Lab 282 »« also 23 Cr L 3 S2l* 104 Ind 
Cu.i37;SSCr.l.J .t381w82tni. Cas 1S3.27 Cr L J. 43Sw23 tod Cat 63. hut the 
eadonetaeat by a Baperintcndeotof Police for occcasary aetioo on a report made by an 
X&spoctot oi PoUeo allesiog that a rerulo petseu had commuted an oUcdco is no oompfaiot, 
2TCr.Ii J.839»(3 tad. Cai. Sit. ApetMaeanoot delegate to another tbo right to file a 
comphlat. A PUtricl Magltlnle eansot aatborba ihe Publia Protecatoe to file a 
eoaplalat on hli behalf, 16 Cr. L J. 231 ; 3) B. 612 nt 64i. It is aprineipfo of general 
appUeatioa that erimlaal proecediogs iBstUolcd by a prirate coapiAinaDt abate on sach 
penon’s death, 46 H, 83. 

(a) " European British subject " means — 

(j) any subject of Bh Majesty of European descent in the 
male line borii, naturalised or domiciled tn the British Islands or any 
Colony, or 

<ul any subject of Bis Slajesiij toho is the child or grandchild 
of any such person hy legitimate descent : 

The defioitios, which ia entirely new, was added hy Act Xll of 2923 fecial XfuiaKcfions. 
It is restricted to persons ot £oropcan deseeal, and Goiontals are also Jnclnded in the defini- 
tion. • Bat persons of Indian descent bate so longer any pritiiege by reason of their 
being hom ot domlened in the British Islands. A person wbo claims the special pnrllego 
znnst proTa (li that be Is a sabjsct of his Majesty. (3) that be Is of European desseat answer- 
ing the description herein glsen, (3j that bo is • legiUtnata child or grandchild of eueb person. 

NaturalUed.— 'BeeSSaodSl Viet C, 14. B.7, as amended by 83 and 31 Viet., 0.204 and 
also the Indian Kalonliration Act XXK. of 18S3 

Domiciled— Two things are essential to fix domicile. One is residence and the next U 
an intention to inahe it a permanent restdenee. 

It is clear from the definition that certain tigbU and privileges which belong to the class 
are conferred upon pua sneh clvss irrespectiTa of coDiiderattons of chaoga of status owing to 
•marriage. It wiUnotbe contended that a Katire British Indian woman If she marries a 
European British subject would coma uudet vha definition aUhou^ aha may thereby be 
said to acquire his domicile nor wiU it be contended that a European British snbiect who 
fitanies a KativeBriiish'Indian husband thereby emses to be a European British snbjeet as 
A 
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defined in the Coda. It; cannot be contended that to coma within the definition it is neces* 
sary not only the person shonld be a ESniopean British subjeot by birth but should be 
domiciled in the British Islands or any colony. The definition cannot so be restricted and if 
BO restricted it would exclude from its operation all European British subjects who are 
domiciled in British India unless British India can be said to come within the definition 
of a colony. Such could not .have been the intentioa of the Legislature. The use of a ^ , ' 
after the word born lu the definition indleateatbat the words naturalised or domiciled which 
follow it are the word disjunctiTe of and not conjnnctlTe with what precedes’ and a European 
British subject does not cease to be such by his or her domicile in a native state in India, 53 B, 
1S9 at 158. Apparently under the definition the status of a European British subject can, in 
certain cases, be acquired by domicile in the British Islands or any colony. The definition does 
not contemplate the loss of the status of a European British subjeot by change of domicile 
whether by marriage or otherwise. A Buropeau British subject marrying an Indian wife 
the latter would acquire the domicile of her husband but it would be ridiculous to suppose 
that she would fall within the definition of a European British subject and obviously this 
is so because the wife would not be a European British subject. And even a clearer case 
is that a European British subject born in England and coming out to India, who by choice 
acquires an Indian domicile as he is perfectly competent to do by reason of his change of 
domicile, be undoubtedly would not lose his right as a European British subject under 
theOode, The definition does not contemplate a change of domicile as involving a loss of 
status. The section does not say so and we cannot read in the section what is not there. We 
must be guided by the definition as framed and no amendment was made as regards the 
status of a married woman and lo the absence of authority to the contrary, it must be 
assumed that It was not the intentioa of the Legislature that a woman who was an European 
British subjeot by birth should lose that status for the purposes of tbs Cede by reason of her 
marriage with a non-BritUh subject, S3 B 199 at 181*52. 

As to the special provisions relating to trial of European British fubjects, sea the new 
Chapters iSXEIII and XLI7A and Sa 29A and S4 a infra, 

{j) High Court” means, in reference to proceedings against 
“ Hi h Court •’ European British subjects or persons jointly changed 
High out . European British subjects, the High Courts of 

Judicature at Fort William, Madras, Bombay, Allahabad, Patna, Lahore 
and Bangoon and the Chief Courts of Oudh and Sind and the Court 
of the ''Judicial Commissioner of the Central Provinces : 

In other cases “ High Court” means the highest court of criminal 
appeal or revision for any local area; or, where no such Court is estab- 
lished under any law for the time being in force, such officer as the 
Governor-General in Council may appoint in this behalf. 

High Court.— The definition in the first paragraph refers to "Special Proceedings,’ 
against European and Indian British subjects under Chapter XXEIII and does not refer to 
proceedings generally against Europeans Including proceedings in which they waive their 
right under the Chapter, When in any psrticniar case the speoial rules contained in Chapter 
do not apply, the definition in tbe first par^raph has no application and the defini- 
tion in the second paragraph prevails. See the deoision 12 B. 661 where it was held that an 
appeal from a conviction, by an Europaan British subject who had waived bis right and 
was convicted by the City Magistrate ol Karachi, lay to the Bind Sadar Court and not to 
the Bombay High Court. See tbe definition in S. ii66 «n/ra. Tbe Jndiclal Commissioner's 
Oourt|ol the Central Provinces and the Chief Courts of Oudh and Sind are High Courts tor 
both the subjects. But when an European British subject waives his special privilege, tbe 
High Court competent to deal with him would bo the quo indicated for "other cases," namely, 
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ibe b^gbcit Conri ot Crtmlotl AprH»l. U l> ontj wheo kn Eoropc^o lltUisb subject cUlms 
to be dealt with u lueb Ihst tbeHigb Coart for bint wilt bo tbeoae iodlcsted ia the defloltlon. 
Tbs new UVea lalSB. 561wsi followed fa 4b U.LJ. 803-18 L.W. 693.(1921} tf.W-N. 
603 3 1 H L.T. 194-23 Cr. U 4. 231 376 tad. C«s 693 kod the contnrr rlew of Wslsb. J., !□ 
21 Cr. L.J. 767 359 loi. Cat. 331 was sot followed. Tbs High Court wheo exercising Ori^nal 
Criminal Jorisdietioa li not a Coort of Session witbla tbs meaning of tbs Code, 51 C, 930. 

In other cases — This Includes tbs caMofao Enropcaa Britisb labjccl who waives bis 
rights to bs dealt with under Chapter XXXlfl* Soo 12 D, 651 ; 12 Cr.L.J. 43$sll lad. Cat. 
620 : 25 Ct.L. 4. 231376 tad. G. 633. 

Where no such court Is et(abtlshed.*~The .Oovemor-Oenersl in Council, 
may appoint an ofScer to perform the functions of a High Court under this clause. For 
Upper Burma, the Judicial Commissioner Ifklligh Ooort, Fo/ 1802, 5cb. .drf 1. For 
Coorg. the Chief Commissioner is a High Coart, lUj. 1 ef 1901,8. l6;For Balochlstao the 
Chief Commissioner and agent to (he Oovemor-Oenent is a High Court, Ittg, VIII of 
1901, S. 6 (1) (c). Forparposesol rcrisIoaagaioslacqnittaU from proceedings badia Santal 
Parginas the CommUaiooer of Dbsgalporo is the lligh Conrl aodsr Ssatal Far. Beg. 8. 4 (1). 
6 Pat. 83. 


(A-) “inquiry” includes every inquiry other 
“ Inquiry “ than a trial conducted under this Code by a Magist- 

rate of Court: 

loquIry.^Ao loqairy twder the Code does oet merely mean an ioqnirp into as eSeaea i 
its meioiog is eoaiidersbly wider and extends into matters which ate not oaeoces. Proceed' 
lags noder S. 107 oe S. HS tn/ra .ate loqnitios, 13 C.W.K. 420 3 9 Cr.LJ. 2783 ] Ind, Cas. 336 ; 
22 C. 693 : 23 G 703. So also proceedings under Si. 98, 117 and 183 fn/ra< The definltloo 
is ooteshantllva so as to include an Inqoiry under the Workmen's Breach of Contrast Act, 
4S A. 700. Tbs term iuqairy In 6s. 436 and 437 refers to proceedings up to cAnr^e and the 
word trial refers to proceedings afttrehargi, 18 G 603 (F.B.) • 9 A, 63. The dlstiootlon 
between an inqnir/ and atrial becomes very Important as the benefit of B. 403 trsAoia 
available only in ease theproceedioge have terminated after a trial and not after an tn^uirp. 
The scheme of the Code and also the general provisions of Chapter XXIV infra relating to 
inqairies and trials go to show that the word * inquiry* is used to indicate a Judicial proceed* 
ing as distinguished from investigation and trial. 23 Bora L R. 684s:33 Cr,L,J.'‘72Ss64 
Ind. Cas 40. The object of the loqnlcy is to take evidence in the case and to determine 
primafacii the truth or falsity of certain facts in order to lake further action thereon. For 
example a tiagistratg bolds an inquiry as to possession under Chapter XII of the Code fqy 
passing a final order as to possession upon the result of this inquiry; an inquiry under 
Chapter XVIII of the Code is held by a Magistrate lor passing a final otderof Committal 
under 8. 213 tn/r<s or for cancelling the charge If no pnma font case is male out, 5 Pat, Zi, 
J. 47 at 53. 

Other than a Trial. — There is no definition of the word ' IVtdl ' in the Code,* 27 H, 
510. 6ce the observations of MocUan, C./.,la23 C,863at SdS. *‘Now what {s atrial? 
To my mmd it means the proceedings which commence when the case is called on with the 
Magistrate cn the Bench, the accused In the dookand the representatives of the proseeutiODi 
and for the defence if the accused be defended, are present in Court for the bearing of the 
case- That is 1 consider the ptocoediog which is intended by the term * trial’." Bee also the 
observations of Svbramania Iyer, Offg, C.3., in 27 U, 510 at Sll, as to the meaniog of trial. 
-SeeaUo 3dU.L.J. 370 (F,B.)=11 L.W. 435. Trial incindes security proceedings under 
S 107 infra, 27 U. 910 but in 60 C. 98S it was held that proceedings under Chapter VIII of 
the Code do not constltnte a trial nor is the person proceeded against an accused person who 
has committed any offence. As to when » trial b^ins. Bee 32 X. 220 at 234 (F.B. j. 
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(Z) “ investigation ” includes all the proceedings nnderthisCode 
for the collection of evidence conducted by a police- 
ofBcer or by any person (other than a hlagistrate) 
■who is authorized by a Magistrate in this behalf : 


•' iDTestigation." 


The dehoitioD heie'm givea is notexhaustiTe, It voald be placing an ondne limitation 
on the Bimple meaning of the noids to hold that a police-officer wbo obtains a wariant of 
arrest under the Gaming Act and arrested and seized their acconnt books has not taken part 
in the investigation, 26 B. S33, Investigation andtoquicy are two difierent things nnder the 
Code The object of the investigation is confined to the collection of evidence. This is 
evident from the definition herein given. A local investigation is merely collection of 
evidence on theapot, 5 Pat. L.J. 47 at 52-53. 


“■Judicial proceed- 
ing.” 


(w) “ judicial proceeding” includes any pro- 
ceeding in the course of which evidence is or may be 
legally taken on oath : 


Scope of the Definition. — We have added the words “on oath” in this definition 
becacse the power to take evidence on oath (oat'i under S. 3(36}of the General Clauses Aot 
inclndes affirmation and declaration)— trthe characteristic test of judicial proceedings. We 
have omitted the new words “and it also includes every other proceeding consequential 
thereon,” providing for consequent proceedings which the Bill as istrodneed proposed to add 
to the definition as they appear too wide. On the other hand we have altered the word 
'means' at the commencement of the definition into ' fncluJes ' and have thus given to the 
Courts a ceitam latitude of construction.— Eej erf o/ the Select CoTnmxltee, 

Judicial Proceeding.— See 12 B. 36 for the distioction between judicial and 
administrative proceeding. The definition herein given Is clearlyuot exhaustive, 37 C, 6l2 
(P.6,). Seem this connection Explanation II to 8-193, IPC. The following have been 
held to be judicial proceedings. — (l) proceediogs before a 3Iagistrtte to whom a complaint 
was referred for inquiry and report under 8 203 infra, 35 0. 72 and 2 Cr.L.J. 118 ; 
(2) inquiry held by a ilagUlrate before issoiog an order under S. 144 tn/ra, IS U, 18 (3) a 
preliminary inquiry .under B 476 tn/ro with a view to take action under that setion, 37 C. 
52 : (4) inquiry conducted by a klagistrate into the truth of an allegation against a suh- 
ordinate official in a petition presented to a.Deputy Commissioner, 28 A, 85 ; {5} execution 
proceedings subsequent to the determination ol the civil suit, 3/ C. 642 (F.B.) ; 19Cr.L.J.153 
= 43 Ind. Cas. 441 , i6j proceedings under the Beformatory Bchools Act. S. 8, 14 B. 331 ; (7) 
procesdiogs under Ch. of the Code. 29 U. 89 ; 16 E. 421, But the following are notyudi* 
cull iToceedinss :—■(!} preliminary inquiry held by a Subordinate 51agtstrate at the direction of 
the District Magistrate lo regard to a complaint agaiost the police with a view to ascertaine 
whether the District Magistrate should grant sanction under B. 197 infra or not, 23 U. 223 ; 
(2) proceedings of a Magistral e purporting to act under S. 86tn^ra taking bonds from an 
appellant in an appeal to appear (a) before the Sub Magistrate who was directed to take 
farther evidence by the appellate Court ; (5) before the appellate Magistrate to give evidence 
in connection with a departmental iogoiiy as to the charge of corruption against a Sub- 
Magistrate, 29 M. 1CX3 ; (3) proceeding before a District Magistrate under S. 125 in/ro with 
a view to have a bond under 8. 107 infra cancelled, 37 C. 72 ; (4) an order of a District 
Magistrate directing the prosecution of a AfuA/itar on a perusal of the records submitted to 
him by a Sub-DivisIonal Officer relating (o the conduct of the Muhhlar in a case tried before 
that officer, 15 C.W.K. 259 ; (5) proceedings with regard to a complaint to District Magistrato 
asbeadof the District Felice to prevent police-officers acting high-handedly, 35 A. 102; 
(6) calling for records under S. 435 cl the Code, 15 M.L.J. 489 ; 17) inquiries by Distriot 
Magistrate secretly on information that a-grave crime was being or about to be committed, 
iC.L.J. ISl. 
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8 . 0 


*' NoD-ccRnit^lile 
oCcEce." 

"ICon cccnJribl** 
c«e " 


(«) *' non-cogniz!\blo offcnco" means an 
cfTcncc (or, and **non-cognizab!c case” means aca?o 
in, wbich a policc-ofliccr, within or without a 
prcMdcncy*town, may not arrest without warrant : 


The cxprestiOD rolice-ofneer li cot drflncA la the Cods or io tbs General Clauses Act, but 
only aa othecr lo charge cf » police itatloa it deftoed led. O’) in'ra, tco Sch. II, Col. S as to 
the oSencce under tbs I.P.C., which a pMico-oOlcer could amst without warrant and the last 
portion ol Sch. It at to hit powers of armt under other laws. A poliee-ofScer cannot arrest 
a person (or an oCence under 6. 0 of the Opium Act I«( 1678 as tbs oQcncois a non-cog* 
nleableone. 21 C, 6S1. See Bs ISSandlCj as tohia powers (o Investigate and search in non* 
cognisable cases. 


„ „ (o) “oCfenco” means any act or omission mado 

punishable by any law for the time being in force ; 

it also includes any act in respect of which a complaint may be 
made under S. 20 of the Cattlc-Trespass.Act, 1871 : 

See the definition in 8.8 (37), General Clauses ActX of lb97 and B. AO, X.F.O. 
See also B. 4 I P.C. r^pl^nofiOn which says ‘ofieDeo’ includes every set committed outside) 
Biltiih India which 11 committed in British India, wonld bo punishable noder this Codey 
An oCenee under 8. 10 o( Afusalmun li’dA/ Act 193d Is an oOsneo within this defioition and 
8. 3 (37) General Causes Act and Is (herelors triable not by the District Judge but by any 
Magistrate under the provision ol 8. 29 in/ru, 23 Cr.L J 934*109 Ind Cat. 936. 

Ihe last clanse was introdaced on account ot certain rulings (see 9 M. 102 ft 374} 
which laid down that an act in respect o( which complamt could bo laid under 8. 20 ot the 
Cattle Trespass Act was not an ofieoce and thus supersede those rulings and make such a 
complaint an oOence withio the definition given herein, 92 U.L.J. 2S1 m 29 L.W. 282*23 
Cr.L.J. 301*109 Ind. Cas. 311. A M iglatrate o( the second class empowered under 8. 190 
sn/rato take cognls'inco ot ofiences on receiving complaints, has power to take cognizance 
ot complaints made under 8. 20 at the Cattle Trespass Act, 44 B. 4l following 34 C. 926, 
The word punislioile Is not defined but S. 33 . l.p.O., mentions every kind of punishment. 
The demolition of an unlawtully erected work under the Municipal Act by a Magistrate is 
not a pnaishment, 94 C. 532 at 533. 

(p) "Officer inebargoof a pohco-slation" includes, when the 
officer in charge of a poUce*station is absent from the 

"Officer in charge station-houseor unable from illness or other cause to 
Ol a police-sUtion 

perform his duties, the police-officer present at the 
station*house who is next in rank to such officer and is above the rank 
of constable or, when the Local Government so directs, any other 
police-officer so present : 

See 42 M. 446 nnd (1911)1 M.W.N.23!=9 M.L T. 414*12 Cr. L.J. 1£0»10 Ind. Cas. 

667, as to the morning ol the term ThesimofS. 4 (p) is to bring in more men, so that tho 
duties of the officer may bo potformed without delay and not to include porsons who are 
either permanont incumbents ot whobtvo been appointed to act for permanent incumbents. 
As to the powers of an officer in charge of a police station, see Gs 55,56,92,04,127 128 
153, 151,166, 157, 1C9, l73 to 176 in/m. Aatohis duties see Bs 65, 62, 161, 169, 173, 
174 and 175 tn/rfl. This clausa is not applicable to the police in Calcutta aud Bombay. 

600 S. 651 »n/ro, which empowers aoperibr police-officers to exercise all the powers of a 
station-house officer. 
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"Place” ' (g) “place” includes also a house, building, 

tent and vessel : 

Sea the explanation to S. 133 tn^ aa to the meaning of 'public place. ' See 17 A, 
166 as to vrhat is a ' public place. ' 

(f) “pleader,” used with reference to any proceeding in any Court, 
, , means a pleader or a mukktar authorized under anv 

‘ Pleader. , , 7, . . - - » 

law, for the time being m force, to practise in such 

Court, and includes (1) an advocate, a vakil and an attorney of a High 
Court so authorized, and (2) any other person appointed with the per- 
mission of the Court to act in such proceeding : 

Under any Law. — Seethe Legal Practitiouers Act XVII of 1879 as amended by 
Act IX of 1884, VI of 1900, 1 of 1908, XXIII of 1923 and XXXV of 1923 

Practice —The Code gives every tlagistiate a discretion to permit persons other than 
legal practitioners to practice and to act in ptoceediogs before him. The discretion is to be 
exercised according to the olrcamstances of each individual case and in deciding whether 
permission is to be granted or not the cbaraoter of the person is to be taken into considera- 
tion. A pirson of bad character or a person coovieted of an oSence or whose character or 
conduct 18 such that he would have been suspended or dismissed if be bad been a regular 
practitioner, ought not to be allowed to practice. Allowing unlicensed persons to appear 
systematically and as a matter of course is reprehensible. Haviog regard to the large 
number of quallbed practitioners now available, tbe ductetion to permit private pleaders 
to appear and argue cases should be exercised as sparingly as possible and reasons for the 
permission should be recorded in writing. Permission is to be given only to prevent a 
possible miscarriage of justice. These provisions will not apply to persons practising as 
private pleaders prior to I8tb October 1899. Buies 192—93 ilai, Cr, S, of Pr, A mete 
petUion-wiitei cannot be said to practise, 18 W.U* (Cr.) 27; only those who are entitled to 
appear, plead or act in Court can be said to practise, 19 C. 555 at 555, Tbe term ''practi- 
tioner '' la S. 82 of tbe Legal Practitioners Act does not connote tbe doing of acta habitually 
or often but signides the performance of an act by a person as a professional man which 
could not be done by a private individual, 26 A. 310. It is tbe duty of *a pleader accepting 
an engagement in a Court where he IS not authorised to practise to infocni the client that 

his appearance will be contingent on the Magistiate'e permission to appear in the case and 
the better course is not to accept fee or engagemeot until the magistrate's permission is 
obtained, IS Cr.L J. 388=23. Ind. Gas 750. See also 12 Crli J. 118=9 Ind. Gas. 717 ,18 Cp. 
L.J. 345 ; 33 Ind. Gas. 729. A District Magistrate has no power in view of this sub-section 
to pass a general order prohibiting MuA/i^rs from practising in Criminal Courts and any 
such prohibitory order can be reviewed by the High Court under Bs. 435 and SS9 infra, 

29 Ci. L.3. 226= l07 Ind. Gas. 66 relying on Batanlal 1 ; 30 A. 66 and 36C. 488 

Mukhtar. — This class of legal piaolitionere le recognised by the Legal Practitioners 
Act XVII of 1879 and S. 9 of the Act specially reserved the provisions of this Code in respect 
of muTihtars. They are licensed urder tbe Act, 25 C. 735, By the new amendment (Act 
XXXV of 1923) they are entitled to practise in criminal Courts without special permission 
in each case. See 30 A. 66 j 33 0, 438 ; 29Eo'ii. L.R. 1537 { 29 Cr.LJ, 226 = 107 Ind. Gas. 55, 
as to their rights and sfafus. In Madras, the position of private vakils la recognised in, 

7 U.H.C.R, Appx, 37 and 6 M, 100 ; but in each case the Magistrate is to exercise a discretion 
before giving audience to the vakil nnd in deciding whether permission ta to be granted or 
nob The Magistrate ia to consider the private character of the vakil. A general circular 
prohibiting a private vakil from appeiring In all cases was declared illegal in, 4 U-L.T, 91 
Bee also the Full Bench ruling in, 12 Id.L J. 354, which refers to the previous circulars of 
the Madias High Court and recognized tbe tight of private vakils to appear, Form Xo. 1 
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cl Ech. V also contempliilcs »n »ecti?ea pcrton appcArlng nol necfssarily in pcrgon but by k 
pleader, BOB. 250 /o/JoiffJ In 59 Cr.L.J. 226a 107 Ind Cfti 88. 

Other f>er«on« appolntcd.^-Partles to criminal prccccdtdgs are to bavo the fntlest 
opportanity Vo employ whomioeter they please without reference to tbo mode or circumstance 
by which they may bo influenced to do «o, 1 B.H.C R. (Cr. Ca. 16) When an acensed i$ 
permitted to arpear by pleader it li open to him to appoint a priralo person to appear for 
him in bit stead and to do acts on his behalf and U c<]aa1ly open to tho Court to permit the 
prirato person to represent the accused. This It a deviation from Iho ordinary rule that 
tbeaccosedshouldbimself appear and plead personally. And when this is allowed tbero 
should really bo on record something to ahotv that tho person represeutiog tho aceured has 
been duly appointed and the Court gave Us permission for tho same. So it it open to an 
accused person to appoint bit own estate manager to appear in his stead and plead for him, 
60 B. 250. Boo S 310 infra which recognizes tho right of every accuced person to bo defended 
by a pleader as defined herein. Sea also 8. 255 tn/ro which gives a Bfsgistrato discretion 
avhenerer he issues a summons to ditponse with the personal nttendaneo of the accused and 
permit him to appear fay his pleader. A Magistrato hss no power to appoint a JfuAAfar tore- 
present an acensed when he was absent and did not ash for such permission, {1 23) Fat 23?, 
WItli the-Permlaalon of the Court.— The permission requited is not a general one 
but a permission in each partieulsr case. A priT.sto vabil wonld require such permission 
in each p>rtIouIar ease and such permission should not be refused In an arbitrary manner, 
7 C.W.N 821 < 38 C. 433 ; 30 A. 66 ; 4 U.L.T. 91. soe 29 Bom. L.R 1596 Where it was held 
tellowmg, 50 B. 289, that a ilukbtyar to Bombay is a person appointed with the permission 
of the Court to act in a patelool.ir proceeding within the meaning of this sub-seetioo and it is 
not competent to a District Magistrate to prohibit by a general order all Mukbtars from 
ptaetleisg in the Cnmlual Courts in the District. 

(«) “poUce-statioa” means any post or place declared, generally 
or specially, by the Local Goveroment to be a police- 
"Police-station." station, and inclndes any local area specified by the 
Local Government in this behalf : 

(f) “ Public prosecutor ” means any person appointed under 
„ S. 492, and includes any person acting under the 

"Pablio Prosecutor." , , r-rv^i. tT .. 

airections oi a Public Prosecutor and any person 
conducting a prosecution on behalf of Her Majesty in any High Court 
in the exercise of its original criminal jurisdiction ; 


Public Proaecutor.— See Ss. 493, 495 aod 270 tn/raas to the appointment, duties and 
powers of a Publio Prosecutor. See also42C.422. A private complainant miy retain a 
pleader and the Fnbilc proseentor may avail himself of bis soivices, but in doing so 
the Pnblio Prosecutor does Dot deprive himself of the management of the case, 11 B.H. 
C.R. 103. 

.. sni-iMm " snW*"™''" means a sub-division of a 

district ; 


See 8. 8 irt/ro as to the power to divide district, outside Presidency-Towns Into sub- 
divisions. 

" Summons-case" ‘'®®i^ons-case” means a Case relating to 

an offence, and not being a warrant-case : and 

(to) warrant-case" means a case relating to 
"Wiirrant-ease." an offence punishable with death, transportation or 
imprisonment for a term exceeding six months. 
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Words referring to (2) Words which refer to acts done, extend 

also to illegal omissions ; and 

all words and expressions used herein and defined in the Indian 
Words to have sime hereinbefore defined, shall be 

meaning as m Indian deemed to have the meanings respectively attri- 
Penal Code. ^ 

The Code does not give deaniUona of wordj like ‘ Judge ’ etc., and this section adopts the 
definition of ■words given in the Indian Penal Code when they are not expressly defined in 
this Code, 5 F&t. 110 at ItS, sea Ss. C to S3 IP.O, in this connection. In 20 U 370 
(P.B ) it was held that the word adnltery, ‘ occurring m S 483 infra should not be construed 
vrith regard to the definition m the Penal Code which may not ]astify a conviction under S. 
497 IPO. but may be sufficient for the purpose of 3. 488 mfra. ThecanoJuding words of the 
section enact that any word used but not defined in that Code shall be deemed to have the 
meaning attributed to it in the I-PO , but the provision is subject to the opening words of 
the section which gay ■ unless a different lutentioo appears from the subject or context.’ 
This limitation seoma to bave been overlooked by the learned Judges in 17 M, 260— per 
Benson, 3 in 20 M. 370 at 378. 


S. (1) All offences under the Indian Penal 
Trial of oaenee under Code shall be investigated, inquired into, tried and 
«ai Code, otherwise dealt with according to the provisions 

hereinafter contained. 


(2) All offences under any other lawshall be investigated, inquired 
into, tried and otherwise dealt with according to 
against other ia*wa*”^** the same provisions, but subject to any enactment 
for the time being in force regulating the manner 
or place of investigating, inquiring into, trying or otherwise dealing 
which such offences. 

Scope of the Section.— sub-scotioa (l) provides for the trial under the Code of ofiences 
under tbe'Ponal Code, and sub-sectioa (3) goes on to say that all ofieaoes under any other law, 
t.e., any law other than the Feoal Code, shall be investigated, and inquired into according 
to the same piovUions, that is, the provisions of the Criminal Procedure Code. That states 
lbs general principle that the appropriate procedure Cox the trial of offences is to be found 
in the Criminal Procedure Code and a saviug clause however follows to the effect that it 
must be subject to any enactment for the timi being in force, regulating the manner or 
place of investigation, inquiry or trial of such offences. Then follows tbe next section which 
Tscognlzes other Courts having junsdiotion to try criminal offences besides the High Court 
and the five classes of Criminal Courts mentioned therein. If any rule framed under any 
enactment is covered by the saving clause in sub'sectlon (2), then there is no Inconsistenoy 
between that rule and tbe Code, bnt the rule will not be an "enactment” within tbe 
meaning of sub'section (2), 38 0. 998. Under various EngliBh Statutes like 12 and 13 Vict., 
0. 9C, Bs. 1, 23 and 24 Vict., 0. 38. Bs. J, 88 Vict.O 27, S. S, the Merchart Shipping Act of 
1883, 6. 6 and Act X of 1689, S. S5, a Magistrate to India is empowered to try an accused 
for an offence committed on board, a British ship on the high seas. The trial shall be 
conducted according to the provisions of this Code and the offence charged should bo one 

under tbe Indian Feoal Cods and oonvlctioa. and the punishment should be under the 
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Pcnil Ooie. 23 B. 635 S« tin notM to 8. 1 tupra, but t conTleUoo both unaer tbo Penal 
Coda and under a epecUl law In re*p«toHbo aaiao oflence Is Illegil, 5 N>W.P.n,C<R. 19; 
8 K. 219. S« 8 SO ol the Oeaeral Clauiea Act X ol 1537. This socllon rc.-»d with 8. 620 
infra glres tba High Court JorlidiettoD to transfer eases from the file ol the Tillage 
Pascfaajats, 49 A. 163, 

All offences under the Indian Penal Code.—A contempt cl the nigh CoutI by a 
libel publiihed out olCourt when the Court Uoot tUtlng is not Included In these words, 
although the contempt may Include defamation. Such an elTeneo It lomethlog more than 
mere defamation and Is of different character. It Is an offence which by the Common 
Law of England Is punishable by the High Court In a aummary manner by fine or 
ImprisQomcnt or both. That part of the Common Iaw of England was lotroduccd Into the 
Presidency Towns when the late Supreme Courts were established by the Charters of 
Justice and the offence of contempt of th« powers of the High Court for punishing it are the 
came as in this country, not by rlrtoe of the Penal Coda and the Criminal Procedure Codo 
io British India but by Tlrtue of the Common Law of England, 10 C. 109 (F.CJ at 131 ; 
6Lah.523: 43A.711:21 U.L J. 832at833»2SCr.L J.727-103Iod.C&s.779. The High Court 
hat similarly Common Law jurisdiction to deal with contempts committed before on Inferior 
Court but not under the Charter Act. Doubts haring arisen as to the powers of the High 
Court to punish contempts of inbordInatoCoarU, to remoro that doubt, Act XII of 1926 
was passed empowering the High Courts and Chief Courts to punish snob contempts 
except when sneh contempt isan offence punishable under the Indian Penal Code. The 
jurtsdietloa In contempt Is part of the legal system of this country and *' we are as much 
bound to execute this part of the system as any other/* 27 Cr L.J. 1241 at 1243-93 lad. 
Caa. 87. 

SubaSectlon (2).— This sub*ic<iloo controls Chap. XIV of the Cods. Tbs police are 
net entitled to file a charge sheet for an oSenee under 6. 65 of tbs Hadras Abkari Act and 
00 sneh a charge sheet a 3fagistrate cannot take cogniraoes of the ease and proceed with It 
as by the filing of the charge sheet no ralid proceedings are instituted before tbs hlagistrats, 
44 U.L.J. 231-17 L.W. 303-24 Cr.L.J.33S-72lod. Cas. 175 following 25 U.LJ. 677aa 
1913 U.W.N. 1000=14 Cr, L.J. 637—21 Ind. Cas. 655. The summary process for contempt 
is not under auy special or local law within the (oeaning of this section nor is it under any 
enactment regulating the miuneror place of iovestigatiog Inquiring into or trying such 
otEeuca. The Code is theccioro appUcahlo to tbU offeuco cot being excluded by Us own 
provisions, 10 C. 109 (P.C \ at 127. 

AM offeucea under any other law.— These words cannot be intended -to iucluda 
a coutempt of Court by libel publiebed oat of Couit for which no provision is mads by 
the Code and it is therefore uonccesaary to consider wbat is the true construction of the 
words ** any special iarlsdlctloa or power conferred by any other law now in force '* ia 8. 1 
supra, 10 C. 109 (P.C ) at 132. 

Subject to any enactment.— The Criminal Procedure Code cannot be invoked to 
justify any departure where a special procedore is prescribed for in a Bpecial Act like the 
Bombay Qamblirg Act IVot 1687, S 6. Where the Special Act is silent, the provisions of 
the Code would bo applicable, $1 B. 433, Where a Tlclalion of a Gpeclal law Is not au 
oSence, the rule in S 6 (2) will not apply, 37 C. 287. An Ordinance ia not an Act of the 
regular Legislature but is neverlbeless law enacted by authority with power to enact and Is 
none Ibe less a law because in order to distinguish It from the Acts ol the Legislature it Is 
described as an Ordinance and any infringement of its provisions is an offence. In the 
absence ol special rules made under the powers conferred by the Ordinance, an inquiry into 
such an offence should be conducted in accordance with the provisions of the code 17 Cr 
L,]. 225-34 Ind. Cas. 641. 

Shall be otherwise dealt wlth.-SeeS. 619 infra as to trial of military offences 
hy a Court martial : sub-a 12) controls Ohap,XIVof the Code, 44 M.L.J. 231-17 L.W. 
808-24 Cr. L.J. 835 - 72 Ind. Caa. 176, 

6 
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[Chap. II 


PART II. 

Constitution and Powers op Cbiminad Courts and Offices. 


CHAPTER II. 


Of the Constitution of Criminal Courts and Offices. 


A. — Classes of Criminal Courts. 


Classes of 'Criminal 
Courts. 


Besides the High Courts and the Courts constituted under any 
law other than this Code for the time being in 
force, there shall be five classes of Criminal Courts 
in British India, namely : — 

I. Courts of Session : 


II. Presidency Magistrates : 

III. Magistrates of the first class ; 

IV. Magistrates of the second class : 

V. Magistrates of the third class. 


The olasscs of Courts here gWeo refer to col 8 of Sob. 11 end the Code does set recognise 
any Courts other thao the classes of Courts prorided by this section. Thns District 
Maglatrate'e Court rrllt, for purpose of an ordinary criminal trial, be a Court of the Magistrate 
of the first class, sec 30 Cr.L.J. SSO at 551slf6Ind. Cas. T7. The title * Deputy Magistrate ' 
and ‘General Deputy Magistrates ' ate titles tuknono to the Code, 23 U.L.X E70 at 673 
b 13 Cr. L.J. 850x17 Ind. Caa. 769. 

High Court.— Sec B. i (i) (// supra and notea thereunder. 

Courts of Session.— This expression ineladea the Coart of an Additional Besaions 
lodge andean assistant Sessions Judge. Bee 8.9 (8)tn/ra: under this section Oonrta of Session 
belong to a difieient clasa of Oanrta from tbe High Court. The High Court when 
exercising original oiimlnal jurisdiction is not a Court of Bession within the meaning of the 
Code. Tbe original criminal jnrisdlction of the High Court is regulated by the Letters Patent 
and a distinction is maintained tbrongboot tbe Code between tbe High Court and Court of 
Session, 81 0. 660. 

'Magistrate.— There is nodefioitionoltbetsrm Magistrate given in the Coda. The terms 
' Magistrate ' and ‘ Court ' are generaity, If not always, convertible, 89 Q. 653 (F.O ) at 663 ; 
8. S (31) of Acts of 1897 {General Clauses) defines a Magistrate as inelndlng every person 
exercising all or any of the powers of a Magistrate under the Code of Criminal Procedure for 
the time being in force. See 8. 10 in/ra for thedefinltion of ' Dlstriot Magistrate.' The Code 
does.not recognise any partIcularCourt as beittgtbe Court of a Dlstriot Magistrate. This 
section and 8. 82 infra show that the Magistrate's Court other than those In tbe Presidency 
Towns consist (1) Courts of Magistrate of tbe first class ; (3) Courts of Magistrate of tbe second 
class; (3) Courts of Magistrate of the third class, 1606 A.W.N. 201x8 A L.J, 826 at 627sSCr. 
L.J 140. A Sub'DlvUional Magistrate b not mentioned as one of tbe Ooarts. He may 
either be a second or first class Magistrate, 8. 18 infra. See 42 A. 649 at 694. There is no 
definition of a first class Magistrate but It.l8 nsed to mean a Magistrate exercising within a 
particular jarisdlcUon the highest Magisterial powers oonlorred ordinarily on Magistrates, 
31B.611. 

Presidency MagUtrafe.— This Section dlfiereotlatos Fresidenoy Magistrates from 
Magistrates of the first elass, 24 0. 661 and Bs, 10 and 12 show that District Magistrates and 



35 


Bs. G— 7) CONSTITUXibK OF CBtUtHAL fOtefl AHD OmOES. 

UiKittrtUi of Ihe flrft cUi* •rrolnlrf onlj Ifl aiilrletj outiWo the prcsiacnoylowns, 81 
H. 30J. A Presidency lUEiitfalobcloDRi to TthtlJiBeneraJIyipcaklngtho highest class of 
Ifagiitntcs. St B. 611 at C3l Bco alio 31 B. 10. 

Coart* coniUtutca under any law other than this Code.— For example, Forest 
ConrUoodcr ail of Act YU 0 ! 1BT8, lodlao Marino Courts under Act XIV of 1897, 
Conrt Martial under Act V of 18C9 as amended by Act XII of 1991, Courts of Cantonment 
Magistrate under B. 7 of Act XIH of 1889, Ooutti of heads of Tlllsgcs In Madras under R^. 
XI of 1810 and IV of 1821. This section appears to recognise, thit besides the High Court and 
the fire classes el criminal Oonrls constituted by the Code then may bo other Courts consti- 
tuted under other laws meaning presumably other CourU haring Jurisdiction to try criminal 
offences, 48 0.835. A Mnnleipal Magistrate appointed to deal with offences against Muni- 
cipal Act is a Court constituted under » law other than the Cods for the time being In force 
and comes within this section and cootc<)ueatly the prorisions of Bs. 435 and 439 {n/ra apply 
to those proceedings, 81 C. 881 at 868. 

B. — TerrHorial Biuistons. 

7. (1) Every province (excluding the presidency-towns) shall bo 
a sessions division.or shall consist of sessions divisions: 
and every sessions division shall, for the purposes of 
this Code, bo a district or consist of districts. 

(2) The local Governments may alter the 
limits or the number of such divisions and districts. 

(3) The sessions divisions and districts exist- 
ing when this Code comes into force shall be sessions 
divisions and districts respectively, unless and until 
they are so altered. 

(4) Every presidency-town shall, for the pur- 
poses of this Code, be deemed to be a district. 

Province.— 9 . 3 (13) of the Oeacral Clauses Act defines a Peoriuco as meaning the 
terntoilea for the time being administered by aoy Local GoTerumont. 

Local Qovernment.— S. 3 (29) of the General Clauses Act defines the term as meao- 
log the person authorized by law to administer Executive Government in the part of British 
India in which the Act or Regulation contaiaing (bo expression operates and shall Include a 
Chief Commissioner. 

Presidency-town — S. 3(41) of tbs General Glauses Act defines the term as meaniug- 
the local limits tdr the time being of the ordinary original Jurisdiction of the High Court of 
Judicature at Fort William, Madras or Bombay, as the case may bo. The Presidency-town 
of Madras is divided Into two divisiaos and a Presidency Magistrate's Court established for 
each division. Fort St. George Gazette Pt. I. p. SS77, dated 1—5—1877. 

Local Oovemment may alter the flmlta or number of such divisions.— Section 
7 ol the Code assumes the existence of a eessions division in every part of British India 
where the Code is in force outside the presidency-towns. It does not contemplate the 
constitution of sessions 'divisions by the Local Governments which can alter the limits of 
divisions or the number of divisions. Every Province is, by operation ol law, a sessions divi- 
sion or consists of sessions divisions. Then is no place, therefore, which escapes the per- 
Tsdlng force 0 ! the eectlon, 10 B, 271 at 282—83. 


Sessions divisions 
and districts. 


Power to alter divi- 
sions and dlstncls. 


Cxtstiog divialeos 
and districts maia- 
talned till altered. 


Presidency-towns to 
be deemed dis- 
tricts. 
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' Sub'Sectlon (3}.— Under this Bcction aa amaadedbjr the DoYolutlon of Powers Act. 
1920, the Local Government with eSect from and o/fer I6fh October 1923 has notihed that 
the Agency Sessions division be abolished and io lien thereof the old Agency Sessions division 
of Qanjam, Vizagapatam and Qodavery be re-established. The Local Government has further 
notified establishing from the same data a Contt of Session lor each of the sessions divisions 
and direct that the said Courts do hold there sitting in the Towns of Chatrapur, Waltsir and 
Goconada or in any such place within the respective Sessions Divisions and further that the 
Agents to the Governor in Oau jam and Vizagapatam and Government Agent Godavery are 
appointed Sessions Judges of the respective Courts of Sessions, 

DistrJcta existing when thia Cade comes into force.—" The existence of two 
Sessions Divisions in the same District cannot be treated as unwarranted, for the same was 
the case whoa the Code of Criminal Proeedore was passed and paragraph S of 8. 7 recognizes 
the legality of the existing Sessions DivUioos and Districts, unless and until altered" 
30 H. 136 at 137. See 28 U.L.J. 670 where it was held that the Sessions Conztof Ganjam 
Division was not competent to heat an appeal from a Uagistrate who had jurisdiction over 
the Agency and non-Agency tracts when the caae arose ID the Agency tracts but the appeal 
lay to the Agency Sessions Division, «.e., the District Magistrate of Ganjam. 


8. (1) The Local Government may divide any district outside the 
Power to divide pres>^®Q®y‘town8 into sub-divisions, or make any 
districts into sub- portion of any such district a sub division and may 
divisions. jjjq Umits of any sub-division. 

(2) All existing sub-divisions which are now usually put under 
the charge of a Magistrate shall be deemed to have 
«lS'iaa°»ialo»a ' ' ‘•‘■s Code. 

A cantonment Magistrate under S. 7 of Act XIII of 1889 is to bo deemed a Magistrate in 
charge of a division of a District, a BnVdivisioo when appointed under S. I2fn/ra. 
Cantonment Magistrate shall be sabordmate to the District Magistrate. 


C. — Courts atid Oj^ces outside the Presidencj/ towns. 

9. (1) The Local Government shall establish a Court of Session for 
every sessions division, and appoint a Judge of such 
Court of Session. Court 

(2) The Local Government may, by general or special order in 
the official Gazette, direct at what place or places the Court of Session 
shall hold its sitting ; hut, until such order is made, the Courts of Session 
shall bold their sittings as heretofore. 

(3) The Local Government may also appoint Additional Sessions 
Judges, and Assistant Sessions Judges to exercise jurisdiction in one or 
more such Courts. 

(4) A Sessions Judge of one sessions division may be appointed by 
the Local Government to be also an Additional Sessions Judge of another 
division, and in such case he may sit for the disposal of cases at such 
place or places in either division as the Local Government may direct. 
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(5) All Contis ot Session ciisUng when this Code comes into force 
shall be deemed to bate been established under this Act. 

Court o( Session. — The term Court ol BeMloa nbcroTct It is used In tho Coda 
mcjmi » Court cst»bli$bcd under the lecllon. Tho scheme of tho Code Is to regard tbs High 

Court when exercising its original criminal jurlidictloo MS Court olan entirely diflerent 
class and character from a Court o! session and the two esprcaalons are nsed In tho Codo 
not as inlerchangoablo terms and tho High Court nhou exercising Its otlglnalcrlmlual 
JurltdicUou Is not a Court ot Scatlou as de&ncd la this soclloa and as understood la the ' 
Code. 61 G. BSO. 

Sessions Jud^e.^-Jansdictlou Is rostrlctcd to bis Sessions division. 26 U. 137. hot bo 
may be appointed by the liOcal OoTcrnment to be an Additional Sessions Judge ol another 
division. He may pass any sentence authorised by law B. St (2). hut any sentenceoi death 
shall bo subject to the confirmation ot tbs UIgh Court, 

Additional Sessions Judge.~Tba appointment ol an Additional Sessions Judge 
docs not thereby eonatituto an Additional Seteious Court. 1 H.L.J. 397 at 400. An 
Additional Sessions Judge exercises powers cO'Ordinato with those ol a Sessions Judge, 
but be can exercise the powers ot a Sessions Jndge as a Court ot revisiou under 
Gh. XXSII only in cases which may be transferred to him, B. 433 (t). A Sessions 
Judge auder &. 17 (4) may delegate hU powers to aa Addittoaal Scssloua Judge. 
When a Sessions Judge bad made over a particular appeal to be heard by an Additional 
Sessiona Judge, but before it was dealt with by him the Sessions Judge called up the appeal 
to his owu file and disposed ot it himself, it was held that the Sessioos Judge acted within his 
jurlidiotleD, 44 A. 1S7. Be may pass any sonteDee autboriseii by law but a sentence of 
death is lobjeok to the confirmation of the High Court. As to bis powers to try original 
cases see 8 193 (2), and as to appeals to him and from bis conviction, see 8s. 409 and 110 
infra. 

Ansletaat Seseioos Judge.*^AU Assistant Sessions Judges are eubordinale to the 
Sessions Judges in whose Court they exercise Jarlsdlctiou, and the Sessions Judge may make 
rules as to dlstributlou of business among Assistant Sessions J udges, B. 17 (S). The Sessions 
Jndge under cl. U) of 8 17 may delegate bis powers when he is nnavoidably absent to an 
AuistaatSeuloas Judge. 6 31 iSlin/raapeake ot the eeuteuce which may bepassed by au 
Assistant Sessions Judge and S. 193 (2) speaks ot his powers to try original cases. Appeals 
from the conviction of an Assistant Sessions Jndge ordinarily lie to the Sessions Court, hut 
when he is specially empowered under 8 30 and passes a sentence exceeding four years 
an appeal lies to the High Court When an AesIsUot Sessions Judge sentences one of several 
accused to more thaa four years, and tbe otbera to lesser terms the appeal of all shall 
lie to the High Court even though tbe accused who bad been sentenced to more than fonr 
years docs not appeal, 37 A. 471. SeeS. 41S'A. infra. See B. C38 (1) which empowers a 
Sessions Jndge to withdraw cases which be had made over to an Assistant Sessions Judge. 
A Bessions Judge has no power to transfer an appeal filed in his Court to an Assistant Sessions 
Judge to hear and dispose of tbe same. He can only transfer eases which will not include 
appeals, 37 A. 236, where, 9 B. 174 and 28 A. 88 are followed 

lO. (1) In every district oatside the persidency-towns the Local 

Disirict uagisirate. ^^O'^ernment shall appoint a Magistrate of the first 
class, ^vho shall be called the District Magistrate. 

(2) The Local Government may appoint any Magistrate of tho 
first class to be an Additional District Magistrate and sneb Additional 
District Magistrate shall have all or any of the powers of a District 
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Magistrate under this Code or under any otherdaw for the time being 
in force, as the Local Government may direct. 

(5) For the purposes of sections 192, subsection (i), 407, sub-sec- 
tion {2), and 528, suh-sectiom (2) and (S), such Additio7ial District 
Magistrate shall be deemed to be subordinate to the District Magistrate. 

Anjeadmeot.— In Eob-Bcction (2) "for & period not exceeding eix months" is 
omitted and the words " under auf other law for the time being in force " are added. 
*' At present an Additional District Magistrate can onlf be appointed for a period not ex- 
ceeding six months and it is doubtfol whether soch a Magistrate can exercise the powers of 
a District Magistrate under any law except the Code. Experience has shown that the assis- 
tance of an Additional District Iilagistrate la not lofrequentl; required for a longer time and 
the limit of six months is therefore remoTed ." — Slatement of objeet$ and Reasons, Bub- 
section (S) is new and renders obsolete, 34 C. 916. where it was bald that a District 
Magistrate has no power to transfer a case under S. 523 infra from the file of the Additional 
District Magistrate to an; other Magistrate " The powers of anch an fifScet are extended 
and his position vis a vis of the District Magistrate in respect of Ss. 192, 407 and 52S of the 
Code is defined ". — Statement of Objects and Reasons 

Every district outside the Presldency-Towos.— The Scheme of criminal 
administration embodied in the Code regards the * District ’ as the general unit for purposes 
of Magisterial jurisdiction. Under Ss. 7 to 10 ersr; Province must consist of a District 
or Districts and In ovetf District there must be a District Magistrate. Under B. 12 
<n/ra as mao; Magistrates as it considers fit ma; be appointed in each District and noless 
the jurisdiction and powers of such Magistrates are speciall; JimUed,the; extend throughoot 
tbs Dlsttlot in which the; ate appointed 1901 P.L.R. (Cr. J.) 96 at 305 (F.B.). B. 7(4) supra 
ea;8 that ever; presidencj-townahaU be deemed tube a district but this e^tion applies onl; 
to districts outside the prealdeoc;-town. So a Presidenc; Magistrate can never be a District 
Magistrate as was contended for in 24 0. S51 at 653. 

District Magistrate —Asdefined In this section a District Magistrate Is a Magistrate 
of the first class who is so appointed b; the Docal Government, and on account of his 
appointment under this section, he exercises certain powers which are given to him in the 
C^e but bis Court is not a Court o! a Distriot Magistrate but is onl; a Court of a first class 
Magistrate. Being a first class blagislrate be can pass a sentenca o! imprisonment for a 
term not exceeding two yeaza under S. 32 infra and ifinrosted with powers under S. SO infra, 
be can tr; all oQences not pnniahable with death but can onl^ pass a sentence nnder B. 34 
infra of transportation or imprisonment for a term not exceeding 7 ;ears. Under S. 407 infra 
a District Magistrate bears appeals and according to 9. 408 infra, a person convicted on a trial 
held b; a District Magistrate ma; appeal to the Sessions Judge except in the case where be 
exercises powers nnder S. 30 fn/ra and when he passes a sentence exceeding four ;oara or 
an; eentence of transportation the appeal lies to the High Coart. This shows clear!; that 
'x District Magistrate as such is not a Court and is Onl; a first class Magistrate who 
exercises special powers with which he is Invested either b; the Code or b; tbe local Govein- 
ilment. His Court is that of a Magistrate of the first class and appeals from tbe appealable 
-'^ntence of his Court lie to tbe Court of Session. 39 Cr. L J. 650 at 631~116 Ind. Cas. 77- 
The ordinar; powers of a District Magistrate are eonmerated in Boh- III and ho is empo- 
wered to invest’Maglstrates enboidinate to him with certain powers specified in Bch. IV* 

A District Magistrate ma; also make ruios or give special orders consistent with this Code 
as to distribution of business among Magistrates and Benches In his District. B. 17 (1) 
infra. An Additional District Magistrate though he ma; have all the powers ofaDistrlct 

Msgislrate is a Magistrate other thin tbe Dlslriet Magistrate within S. 403 infra, 43 C. 874. 
The powers of a District Magistrate ia,^pect of sentences arc the ordinar; powers of e 
District Magistrate, 8. S3 in/ra, but he maybe invested with special power under B. SO 
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In/ra, kj whlcTi he aty f”* «nl«0C9 fcolhoriied byl*w except a lentenco of dcith or 

tranrportation for a term exceeding icTen yean or imprUonmenl for a term exceeding mvco 
yean. B 30 infra. Ordinarily, the term* DUtrlct MagUlrtlo ” or •' Flnt CI«s Maglitrato " 
would not include a Preildcncy Magiitrate, 3J M. 303 ; ii C. 651. For purposes of 8. i7G 
infra a Pmldency Jlagiilnte Is deemed lo baa PintCUis JIagUtnte. See Act llof 1920, 
8. 6 (6) which omits the word • CMtf, * 

Sub-Sectlon (2;.— 'The scope of the powers cogfetred nnder this sub-section is not 
limited to the ordinary powers of a District Magistrate set out in Bch, III (t) but extends to 
all the powers which Iho District Magtilrata {a empowered to cxerviso at the date of a 
pailleolat notification appointing an Additional District Magiitrsle and conferring on him 
all the powen of a District Mftglstrato, e?., power to grant sanecion under 8.107 infra, 
1923 U W.N. 77=11 L.W. 228 = 24 Cr. L.3. 116=71 Ind. Cas. 244. 

Sub-Section (3j.— All Maglstratesof whateverclass within 'the Distriet are suhordi* 
nate to the District blagistnte, 9 B. 103; 12 C. 473 (F.B.) and the ruling In, 34 C. 918 is no 
longer law. It Is now made clear that an Additional District Magistrate Is subordinate to 
the District Magistrate for the purposes of 8s. 193 (1), 407 (2) and 538 (3j and (S), infra, 

1 1 . ‘Whenever, in consequence of the office of a District Magis- 
trate becoming vacant, any officer sncceeds tempo- 
officers temporarily rarily to the chief executive administration of the 
S'pfsWot district, such officot shall, pendiog the orders o{ 
Magistrate^ the Local Government, exercise all the powers and 

perform all the duties respectively conferred and 
imposed by this Code on the District Magistrate. 

A Magistrate of the first class while officiating for the District Magistrate commenced 
to try a ease and eootioued the trial after he reverted as joint Magistrate In the same 
Distriet, Itwas held that he had juriedletion todosoand the trial was good, ISOB A.W.N. 
201=3 A.L J . 626 = 4 Cr. L.J. l40. See also lOC.W.N. 1095. Wbsn an officer is absent on 

casual leave the next senior officer remains in charge of the current duties but there is no 
vacancy and no temporary succession within the meaning of the section, 22 Cr, L.J. 7l3= 
63 Ind. Cas. 873. 

12. (1) The Local Government may appoint as many persons as 
Bubordinate Magis- it thinks fit, besides the District Magistrate, to be 
ttates. Magistrates of the first, second or third class in any 

district outside the presidency-towns ; and the Local Government 
or the District Magistrate, subject to the control of the Local Govern- 
ment, may, from time to time, define local areas 
Local limits of their VTithin which such persons may exercise all or any 
luriadiotion. Qf powers With which they may respectively be 

invested under this Code. 

(2) Except as otherwise provided by such definition the jurisdic- 
tion and powers of'such persons shall extend throughout such district. 

Local Areas.— The expression “Local area** iuclodes sessions division, district or 
sub-dIvision and cannot be restricted to mean the scene of an alleged occntreacs only, 25 C. 
858. “It is sufficiently clear from the langnage o! the section that in tbs absence of any 
express enactment to the contrary the Code does not oontemplato an exercise of jarisdictlou 
outside the limits of the area called a district,*’ 9 B, 4Q. 
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Sub-Section (2),— This sab'seotiQQ declares thafc except as othermse provided bj sach 
defiDltioQ, that is, without an order restricting the power of aoj Uagistrato appointed hj the 
local Government, jurisdiction and potters of lueh persons shall extend throughout such 
district. Consequently unless the powers of the Ifagistrste had been restricted to a 
certain local area he has jarlsdiction over the .entire district, 29 C, 389;10C.W.N 1095. 
A sub-divisional Magistrate whose iurisdietioo is defined by order of the District Magistrate 
under this section cannot taVe cognizance of matter outside such local area, 19 A.L.J.77 « 
22 Cr.LJ. 122..S9Ind. Cas, 554, where 1906 A.W.II. 201 = 3 A.L.J. 826 = 4 CLJ. 140 is 
disltn^uirhei see also 29Cr. L J. 124=10$ Ind. Caa. 716; 21 Cr. L.J. 321 at 325 = 53 lod. Cas 
593, but il the jurisdiction is not so defined noder the section his jurisdiction and power 
would extend under sub-section (2)ot this section througbout the district 22 Cr, L J. 713= 
63 Ind. Cas. 873. Where a snb-dtvisional Magistrate in a district initiated security 
proceedings under S. 107 infra against one in his division, the District Magistrate transferred 
the case to a Deputy Magistrate of the first class at the headquarters, the Deputy Magistrate 
had jurisdletion to try the casoor institute fresh proceedings, 29 C. 389. See also 10 C.W.N. 
1093 ; Batanlal 836. Where a subordinate Magistrate tried an ofiance committed beyond 
the local limits of what was regarded as his jnrisdiction, it was held that as a Magistrate 
In the division la which the ofience occurred and as a Magistrate whose powers had .not been 
formally limited to any particular portion of Ibe divisionbe bad jurisdiction to try the case, 
Weir If) 13. A Magistrate of the first class while acting as District Magistrate commenced 
a trial and dnrlng the pendency of the trial, ha revetted as Joint Magistrate but continued 
the trial without any objection and concluded the cose, held that be bad jnrisdiction to 
conclude the trial and his deelsiou is valid. 199S A W.H. 201 = 3 A.L.J. 626=4 Cr. L.J, 140; 
22U.47ilO C.W.N. 1095: 21 Cr.L.J. 321(21=55 Isl Cas. 693 Casesoe tbafile of one 
Magistrate do sot pass automatically to bis successor !o the local area .merely because the 
former has been transferred to another local area in tbe same district ; there Is nothing in 
this seetioa which supports such a procedure. 9 A.L J 443=13 CrLJ. 203=14 Ind. Cas. 
203, following 43 A. 649 at 654 A Magistrate has no jurisdiction to try a ease after having 
made over charge of bis duties to bis successor, 14 Cr. IaJ. 239 (3) 19 A. 114; 3 A 563 (P.B 1; 
59 C. 664 A Magistrate appointed for awhoie district but put in charge of prrtioular Taluks 
only, is not without jurisdiction if be inquires into and tries a case in another Z'afu& of the 
same district, Batanlal 17? ; 21 Cr. L J, 321=5$ Jnd. Cas. 5)3. See also Weir If, IS. The 
transfer of a Magistrate to another station in the same district doss not take away his 
jurisdiction, 22 M. 47. 

13. (1) The Local Government may place 
any Magistrate of the first or second class in charge 
of a snb-division, and relieve him of the charge as 
occasion requires. 

(2) Such Magistrates shall be called Sub-divisional Magistrates. 
Delegation of (3) Tjjg Local Government may delegate its 

MrgTstrate! '* powers Under this section to the District Magistrate. 

Sub«Divl5toa.— See tbe definition lo8. 4 (l) (u), supra. 

Sub’DtvIalonal AlnslMrate.— For ordinary power see Bcb. Ill(iv) and for additional 
powers see S. S7, infra. 

The Local Government may delegate ita powers.— In Bengal, Madns, 
Bombay and the Pnnjab, the Local aovemment has delegated its powers. See Cal. Gos.« 
137S,rt.I,p.e3aiFl. 8t. George Gas.* 1873, p. 727', Punjab G.O. 307, dated 8C-137i\ 
Bom. Gas, 2373, p. 473. ' 


Power to put 
Magistrate In charge 
of snb-dlvislon, 
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14-. (1) The IjocolI Government may confer upon any person all 
or any of the powers conferred or confcrrablo by 
BpeclM MacUtnici. or under this Code on a Magistrate of the first, 
second or third class In respect to particular eases 
or to a particular class or parllcnlar classes of eases, or in regard to cases 
generally in any local area outside the presidency-towns. 

(2) Such Magistrates shall bo called Special Magistrates, and 
shall bo appointed for such term as the Local Government may by 
general or special order direct. 

(3) The Local Government may delegate, with such limitations 
as it thinks fit, to any officer under its control the powers conferred by 
sub-section (1). 

(4) No powers shall bo conferred under this section on any 
police officer below the grade of Assistant District Superintendent, and 
no powers shall be conferred on a police-officer except so far as may be 
necessary for preserving the peace, preventing crime and detecting, 
apprehending and detaining offenders in order to their being brought 
before a Magistrate, and for the performance by the officer of any other 
duties imposed upon him by any law for the time being in force. 

la respect of psrticular cases.— The order ot OoTetamrot appointios a special 
Magistrate to tr; tbe “ esse" eould oot Boewsarilf refer to a single charge. It will com- 
prise all charges or classes el charges. lacoostniiogthe order, a reasonable oosetmtion 
must bo placed nod the question asked, nbat was the inleDtion ol the person respon- 
sible (or the order, howlar that lotoQticn clearlj appears, and whether there is any real 
amblguit; each as to misleaed or prejudice any of the parties cooeerned. This section 
expressly .authocises the Magistrate to try cases or classes of cases. The Magistrate had ample 
authority to include in the case the three charges wbiob were legally comprised within 
that case. The fact that OoTeromeot appointed no other Magistrate and appointed 
Mr. W to try the case relating to the prosecution of Ur. 0. shows that Gorernment 
intended that Mr W. should try the charges against Mr. O and expressed themselTea to 
that eQeot, 29 Bom, L R S56 at 1000. 

Local Area.-^he term “local ares'* is Intended to include a sessions division, 
district or sub'division, 25 C. 8S3 at 862 ; sec 8. 531, %nfra. The term Is not restricted to a 
local area within a speoifled district or sessions division but extends even to a whole 
Province. 19 Cr. L J 310=44 Ind. Cas. 326 ; ISOl P.L d. (Gr. J.) S6 at 305 (F.B.). 

Sub- Section (2)— This sub-section enables special Magistrates to be appointed for a 
term.only. The appointment may be on probstion and may be for meeting temporary 
emergencies. 

Powers to be conferred on Police Offlcera.— (1) The Inspector-General of Police 
in Madras has been empowered under B. 7 of Art XXIV of 1859 {Madras Police) with full 
powers o! a Magistrate throughout the Madras Presidency except the Scheduled Districts, 
but exercises these powers subject to the orders ol the Qovemor-in-Council ; 0} under 
Bombay District Police Act, VII of 1867, every Commissioner is a Magistrate ol the first 
class througbont the district under Lis control and exercises bis powers subject to the 
limitations imposed by the Governor. In Madras the term ot office ol Honorary hisgistrstea 
ehalt be five years. Rule 22 ol Mid. Cr- R. ol Pr. 

C 
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1 1 S. (1) The Local Government may direct any two or 'more 
Magistrates in any place outside the presidency- 
Magis- t;Q^] 3 g to sit together as a Bench, and may by order 
invest such Bench with any of the powers conferred 
or conf errable by or under th\a Code on a Magistrate of the first , second 
or third class, and direct it to exercise such powers in snch cases, or such 
classes of cases only, and within such local limits, as the Local Govern- 
ment thinks fit. 

(2) Except as otherwise provided by any order under this section, 
every such Bench shall have the powers conferred 

Powew exercisable jjy thjg Code On a Magistrate of the highest class to 
by Bench iu absence o! , , . . 

epecial direction. Which any one of its members, who is present taking 

part in the proceedings as a member of the Bench, 
belongs, and as far as practicable shall, for the purposes of this Code, be 
deemed to be a Magistrate of such class. 

Scope of the Seetloa.— The troe meaning to be attached to this eectioa U that it 
is open to OoTernment to inreat a Bench composed ol Magistrates of a lower class with all 
the powers o! a Magistrate if a higher class and also if it thought fit, to inrest soeb Bench 
with powers eonferrable on a Magistrate of such higher class, that is to say, a Bench exeroU- 
isg third class MagUtorial powers may bo invested with ordinary or additional powers of a 
second class Magistrate 28 Or.L J. 913 at 918 b 109 InJ. Cas. 483. The wording of this 
seottea Is very wide. t( this section ia compared with S. 37 infra, a wider dUeretion appears 
to be given to local Government with regard to Benches thaa with regard to individual 
Magistrates and the phrase *' as far as practicable" is an indication that it was not the 
intention of the Legislature that the local OovernmeDt when empowering Benches shonld be 
obliged to adhere sttlotly to the provisions relating to conferring of powers on individual 
Magistrates, 23 Cr.L J. 913 at 925=105 led. Cas. 433 (F B). The object of 
cooslitoting a Bench is that the Magistrates coocoroed should be individually and colleotively 
give their attention and apply their minds in the bearing of the evidence and the determi- 
nation ol the points at issue and arrive at an Independent judgment in regard to the merits 
o! the charge, 29Cr.L.J. SiO at 311 = 107 lod. Cas. 675. 

A Bench o! Magistrates is empowered to try summarily o&euees under I.P.C.. 
Ss. 277. 278. 279. 285, 28C, 289. 290. 923. 831, 336. 841, 359. 426. 447, and 504 
oflences under Municipal Acte and the Conservancy clanses of Police Acts punishable only 
with fine or with Imprisonment not exceeding one month and abetment and attempts to 
commit the foregoing ofienees when sneb attempts are offences and to try ofiences under 
Bs, 137 and 199 of the Mad. Local Boards Act and B. 18 of Madras Reglstratiou of Births 
and Deaths Act and under the Madras Hackney Carriage Act. Bute IB of Mad. Cr. B. of Pr. 

Aa a Dench, t. e, as an aggregate body. A cise triable by a Magistrate exercising 
the power of the first class came before a Bench of Magistrates neither of whom indivi- 
dually exercised those powers but ettting together the Bench was eo invested. At the 
adjourned trial only one of those Magistrates was present, held he alone was not competent 
to try the case and the orders passed by him were act aside as illegal, 2 C.L.B. 313 ; 29 C.I83. 
An Honorary UagUtrate ia not entitled to give judgment and pass eentence in a case 
unless he has been amember of the Bench daring the whole hearingof the case, 20 C.670: 
18 H. 891. 

Such cases, or classes of cases.— There la nothing in the Code which proscribes 
that any partioulars class of cases shonld be tried by Honrorary Magistrates, 29 Cr.L.J.806o 
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81 lad. C&9. AcomrHcatcd tod Bomtwliat difScuIt ctso Is b; no nie-tns ooe which 
it Is desirable to place before • Ucnch of M*si*fri^tcs, 3 C. 23 at 32, "It Is extremely 
Qodcslttblo that cases of this description (t complicated case under the District 
Municipalities Act) iaTolriog difficult questions of fact or of law should bo directed to be 
tried by a Bench of Honorary Magistrates. They cannot ordinarily bo expected to dcalo 
satisfactorily with the questions that uroInfolTCil in inch cases and 1 have had notalittlo 
amount of difficulty m understanding tho judgmorit in the present case/’ 47 716 at 722, 

^Yh\lo the aeiT ices ol llonotaty Magisttalca ato to be highly valued there tan bo no gaia* 
saying the fact that cases which arolikeiy to bo keenly contostod and intricate in nature 
ere, on tho wholo, likely to bo more cffieicDtIy disposed of by stipendiary Magistrates 
than by Honorary Magistrates or at least the accused pononi concerned will boliere this to 
be the case. The former Magistrates hsTO had a more specific and detailed technical 
training and, as a tulo, hare much mote experleoco in tho conduct ol criminal cases, 
2S Cr. L.J. 833= 106 InJ. Cas. 216. Hasing regard to .cl. (2) ol this section, Benches hara 
power to deal with all matters. Under the Code of IS72 a Bench had no powers to deal with 
miscellaneous matters, other than triala, t.H; proceedings under 8, 145, infra. Unless its 
powers are speciallj restricted, power to deal with such matters exists under snb>8cctIoa (3). 

8eo the decision in 33 U . 7 &7 as to tho legality ol a conviction where all the members of 
a Bench which began a trial did not tike part la the recording of evidence and pronouncing 
judgmenb See also 21 M. 246 ; Weir II, 16; tS A.L.J.463; 16 AXJ. 834=19 Cr. L,J, 
1004 = 43 Ind. Cas. 344. But it has been held In, 33 U. S04 that where an accused was 
convicted by a Bench of five Magistrates, ooo of whom had not heard all the evidence, the 
conviction was held bad and a te'tnal was ordered. Eee also 2 Lah. 237. This decision was 
followed 10 19 L W 366; see also 23 Bom L.R. 633=22 Cr.L.J. 615 = 63 Ind.Cas. ISl.B.SSOA 
has been newly introduced to Ugalixo conviction by Benches properly constituted. 

Right of Appeal.— This depends upen the class of powers vested in the Senoh which 
tried and convicted the accused It was held in 3 U. 36 that an appeal under 8. (07 infra 
lay from a conviction by a Bench of Magistrates invested with second or thud class powers, 
but no appeal lay from a summary conviction by a Bench ol Magistrates, Bee B ill, infra, 

1 G. The Local Government may, or, subject to the control of the 
Local Government, the District Magistrate may, 
Power to frame from time to time, make rules consistent with this 
B^incbea!' Code for the guidance of Magistrates’ Benches in 

any district respecting the following subjects 

(а) the classes of cases to be tried ; 

(б) the times and places of sitting ; 

(c) the constitution of the Bench for conducting trials ; 

(d) the mode of settling differences of opinion which may arise 
between the Magistrates in session. 

Scope of the Section — This aectlou authorises the Local Oovamment and the 
District Magistrate with the former’s control to mako rules for Che constitution of Benches, 
to regulate time and place of sitting, but the coaUUutios of the Bench cannot be changed 
during the course of the trial except under the provisions of 8. 350, tnfra and at least so 
many of the Magistrates forming a quorum who commenced the heating xnnst continue on 
the Bench till the conclusion of trial and failure to have a quorum vitiates a trial 
26 Cr L J 168=76 Ind. Cas. 566. \Yhece the rules regulating a Bench of Magistrates provide 
a quorum of two and two Magistrates were not present wben evideDca was recorded, the 
evidence so recorded is not recorded bye competent Conrt and merely reading ever that 
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evidence In a Court properlj constituted would not render that evidence admissible so as 
to justify its being acted upon, 27.Cr. L.J. S92 ( 2 ) ; P3 Ind. Cas. 1038 (2). 

< The Local Government may make Rules 

TorMadras, See G.O., -dated 6-4-J899, 18-7-JB89. 30-7*1890 and 27-8-1891, 8-3-19l7t 
22-10-19, 6-1-20. 27-7*23. 3-4-24. 

For Bengal, Bee Cal. Gas. 1889, Pt.-1, p. 1071 ; 1906 Pt. I, p. 980. 

For Bombay, Govt. Kotn. No 8848, Bom. Qaz. 1856, Ft, I, p. 1262. 

Magistrates’ Benches, — The legislature has ordained that Benches of Honorary 
Magistrates shall be constituted for the decision of Criminal Cases in India, Once those 
Benches have been constituted, it is the duly of the superior Courts to regulate their proced- 
ings and to prevent abuses of the law. But while exercising this power the superior 
Courts should heep in mind the fact that ic dealing with the members of an unpaid 
judiciary who in many cases have had no Judicial learning and little judicial knowledge, 
it is not practical to set up a standard of compliance with procedure such as would be 
reasonably expected from atipondiary Uagistrates. If loo much is expected, the work oi such 
Benches would be often at a stand still. In the trial of a large number of cases before 
them slight defect of procedure will be found and if on every occasion that a slight defect 
in procedure is discovered their proceedings be set aside, their activities will bo seriously 
hampered and the object of the legislature in permitting the creation of such Benches will be 
thwarted. 15 Cr.L.J. Sl6 at 518=24 Ind.Cas. £04. When there is an IrreconcUable difierenee 
of opinion between members of a Bsnoh of twoBoaoiaiy Magistrates, as to the guilt of 
the accused, they should follow the principle laid down by the Local Goveroment for 
guidance of Benches though not formally Issued by the Magistrate of the District under 
the seetion. A teferGnee therefore by the Bench to the District Magistrate is not warranted 
by the provisions of the Code. The Code does not prescribe that any particular classes of 
cases alone should be tried by Benches of Magietiates. The fact that lot administrative 
purposes the District Magistrate has allotted any particular area to a particular Bench of 
Magistrates does not tender proceedings invalid tl they try a case fallmg outside the area 
BUaUedtothem,29Cr.L.J. S56(2] = 81 Ind Cas. 44(2) ; 16 Cr.L.J. 113=27 Ind. Cas. 177 ; 

16 A L.J. 237, In cases where the view of the Chairman oi the Bench of Magistrates is 
opppoied to that of the majority -and be is not prepared to write a judgment for the 
majority one of the Magistrates ought to be asked to write the judgment, otherwise the 
chairman If be happens to dlQer from the majority would write only bis view of the ease 
whether it be for acquittal or conviction and the rest of the Magistrates would not be 
in a position to place on record the reasons for their opinion. In such cases the rule ought 
to be that one of the majority should be asked to write the judgment which should form 
part of the record to enable the High Court In revision to know the reasons for the opinion 
of the majority, 23 L. W. 537 = 27 Cr. L. J. S0=91 Ind. Cas. S94, The Fresident of a Bench 
of Magistrates who thought the accused was not guilty but the majority of the Bench found 
the accused guilty is competent to give his casting vote, on the question of sentence, 

28 Cr.L J. 310=100 Ind. Cas, 534 (I). In a case where the Fresident is in the minority 
as to conviction or acquitlal, the judgment should be written by some member of the 
majority, 61 U 338. DiQerences of opinion eball 1 m settled by votes of the majority oi the 
Magistrates present, the chairman having the casting vote Buie 16. ATad. Cr. Ruliof Pr. 
Where the rules provided for a quorum of two Magistrates sitting in a Bench and in record- 
ing evidenco only one Magistrate sat and the other was absent, such evidence recorded is 
ioadmtssiblo and cannot be acted upon. 27 Cr.L.J. 542 (2) >>93 Ind Cas. 1038 (2). Consti- 
tution of benches cannot bo changed during trial oicept in cases falling under S, 850 
in/rn, 25 Cr.L.J. 19S=7C Ind. Cas. 566. 

A Bench may be empowered under 8. 190, infra to tabo cognlrance of ofloncoa, or It 
may try such cases only as may be made over to it under B. 192, infra, or under 8. 17, infra, 
the District MsgUtrato may make rules or give special orders consistent with this Code Os 
to the distribution of business among Beaches, laacaso tried by two Bench Masistrates 
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«bo &ra dirldcd in orinion tfao benefit ot doubt tbonlfi bo giren to tfao accused, 9 Cr. L. 
Rot. 84. A rcfcrenco abonld not bo tnado to tho District Hsglstnlo, 16 Cr.L J. 113“ 
27 Ind. Cat. 177; Iberulo framed by Goretnincot that tho view of tbo chairman shall 
prevail is uUra tir«. Eeo aUo 10 C.W.H. CI2-3 C.L.J. 492 (F.B.)-3 Cr. L.J. 409 ; 8 C.W. 
N. 862 ; 16 Cr. L 3. 113-27 Ind. Cm. 177 : 15 A.tJ. 463-18 Cr. L.J. 749-40 Ind Caa. 
749 : 20 0.870. To meet tbo dechiona to 44 B.400: 16 M. 410, a now 8 850A has 
been added with a view to Icgallso conviction by Denches properly constituted. 


17. (1) All Magistrates appointed under Ss. 12, 13 and 14, 


Bubordlnation of 
Magistrates and 
Benches to District 
Magistrate. 


and all Benches constituted under section 16, shall 
bo subordinate to tho District Magistrate, and he 
may, for time to time, make rules or give special 
orders consistent %vith this Code as to the distri- 


bution of business among such Magistrates and Benches ; and 


(2) Every Magistrate (other than a Sub divisional Magistrate, and 
every Bench excrciting powers in a sub-division 
shall also be subordinate to the Sub-divisional 
Magistrate, subject, however, to the general control 
of the District Magistrate. 


to Sub'dlvUionat 
Magistrate. 


(8) All Assistant Sessions Judges shall be subordinate to the 
Sessions Judge in whose Court they exercise jurisdic- 
Asnataot 8 ea si OQ a tion, and he may, (rom time to time, make rules 
Judge* ** consistent with this Code as to the distribution of 

business among such Assistant Sessions Judges. 

(4) The Sessions Judge may also, when be himself is unavoidably 
absent or incapable of acting, make provision for the disposal of any 
urgent application by an Additional or Assistant Sessions Judge or, if 
there be no Additional or Assistant Judge, by the District Magistrate 
and such Judge or Magistrate sball have jurisdiction to deal with any 
such application. 


(5) Neither the District Magistrate nor the Magistrates or Benches 
appointed or constituted under sections 12, 13, 14 and 15, shall be sub- 
ordinate to the Sessions Judge, except to the extent and in the manner 
hereinafter expressly provided. 

Scope of the Section — This section enacts that all Magistrates and Benches in 
any district shall be subordinate to the District MagUtr-vte who is empowered to make rules 
and give special ordets. Bale 122, Criminal Hulese/ I’rac/tcf, dealing with potrersol 
supervision suggests very wide powers of saperioteodenee over subordinate Magistrates 
justifying the stopping of or going on with the tnal of any patticular proceeding before them 
But where a District Magistrate ordered stay of trial pending the disposal of a Civil 
suit when the complaint was one of riding and mischief it is liable to be set aside by the 
High Court. 41 H,L.J.6<2<=17.L.W.570-(1923)U.W.N. 276=25 Cr. L.J. 280-76 Ind, 
Cm. 872. 
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All AlagbtrAtes appointed, efc.'-(l) Ibe three cl&ssos of Magistrates appointed 
under S. 13. n'r-, Magistrites of the first, second and third class ; (3; Sob-dirisional Magis- 
trates noderS. !3 ; (3) Special Magistrates onder 8 li ; U) Benches of Magistrates tinder 
B. 15 are to be sabordioate to the Pistriet Magistrate. 

May make rule^ consistent with this Code.— The rale framed by the Local 
Goremment that when the members of a Bench of Magistrates are eqnally divided in opinion 
the view of the chairman shall prevail nas held not icecDsistent tM>h this Code althongh 
the Court disapproved th<* rale, 10 C.W.N. 642 (P.B.}s3 C.L,J. 492ss3 Cr.L.J. 403. 

Shall be subordinate to the District Magistrate. — " It appears that the District 
Magistrate is clothed with soperiorit; in respect of not only his executive bnt also judicial 
fncctLns. Being snbardiaate, it is necessarily * ioferiot' bnt it is inferior also as being 
statuetably iQCompetetit to bold or exercise equal powers with the latter Court in many 
respects. There may be * inferiority* without sabordination, bat there cannot be snbordina- 
tioD without inferiority, as 'snbordinate’ means, Inferior in rank”— TTVst, J., in 9 B. lOO 
at 103. "In a District all other Magistrates are by S 17 of the Coda subordinate to the 
Magistrate of the District and eooseqnently inferior to him/* 12 C. 473 at 476. See also 8 H. 
18 : 7 A 833 (F.B.). A Depaty Magistrate attached to a enb-division is subordinate to the 
scb-divisionvl officerof that snb-division, 19 Cr. h i, 126s: 43 Ind. Cas. 4l4. In 14 U. 3£9 It 
nasheld that aMigisirate who lasabordinatetoasub-divisional Magistrate is also sobordi- 
nate to the District Magistrate for pnrpose.ol 8. 523 and that neither this sectionnerSeh llcan 
besoconatroedeoastotakeaway theSpecial power conferred by S. 523 tn/ra. PnderS.lSS 
fn/ra. the District Magistrate has power to call for the records of any proceeding before any 
Magistrate lo bis district. As to disttiboUoo of work by the Dist riet Magistrate noder this 
section. See 3S A. 431 where It was held that an order by the District Magistrate directing 
that the senior Honorary Magistrate sbcald distribnta work among other Honorary Magls* 
rates was held ta bi uk>’a ei'cr. There is no provision in the Cede which woold give the 
District Magistrate the power 63 stay proceedings in a Criminal Court sobonLoata lo him 
and the High Court's power to stay sneb proceediogs can only be exercised noder its general 
powers olsoperiQteadence, 44 H,L.J-642s(t923)U.V.N- 276^17 L.W. 570s!S Cr. L.J. 2S0, 
where 23 C. 6l0and33 VL. 216 are referred to. see also 5 Cr. L J. 237 (2}w76Jad. Cas. 66S (2} 
A District Magairate has very wide powers ol anperiotendence over all Magistrates of bis 
DUtnet, 23 CrL.J. 231=^73 Inl Cas. 872. For the parposes’ of the Codennlesslt Is 
showu that there is some express prortaion (o the contrary all MagUtntes are sabordioate to 
District Magistrates and their proceediogs, e.;., taking action under ISS I.P.& can beqaasbed 
not by the Sessions Judges bat by the District Magistrates only, 6 lat 39. 

Sub'Sectlon (2).— 'This sob-eection makes all Magistrates other than Sah-Divisional 
Magistrates and every'Bench in a snb-DivUion o’jo anbordinste to the 6ah-DlvisionaI Magis- 
trate sabject to the general control ol the District klsgistnte. For definition of Sub-Divi- 
eiocal Magistrate, See S. 13 supra. Seealso 19 Cr. L.J, 126 = 43 Ind.Caa.4l4, 

Sub-Section (3).— This snb-sectioo makes Assistant Sessions lodges scbordlnate to 
the Sessions Judge bat not Additional Sessions Judges. 

Sub<Sectloa (4). — This sub-section provides for the disposal of urgent applications by 
Additional Sessions Jndge or by Assistant Sessions Judge or even by the District Magistrate 
during the unavoidable absence or incapacity to acton thepirt of the Sessions Jedge. 

Additional and Aaalatant Seaslons Judgex. — Fee notes under 8- 9 supra at page 37. 

Sub-Section (5j.— According to this secUoa a District Magistrate is not aubordinata 
to the Sessions Judge except lo the extent and In the manner cxtessly provided In the Code but 
as a Court, a District MagUtnte'a Court is only a Court of a kfagistrate of the first class 
and is subordinate to the Sessions Judge for the pnryoscs oIB J95 (Sifn/raandan appeal from 
an order passed by a District Magistrate noder 8 476A |n/ra will lie to the Sessiont Judge 
80C.LJ fSOwllS Ind. Caa. 77. Except as provided by the Coda the District Magistrate or 
other Migistratei subordinate to him are not eabordlnate to the Besslons Jndge, 26 K, 656 ; 
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7 A. 653 (F.D.). Sm 6f, 435 tad 43G {n/rd. A Dlilrlet tligtitMto sboatd compi/ with tha 
reqatiitloof made bj ibe ScMsioas Judco io sppailtbis cafes aod aho la referenecs to tho 
IlIgbCoan and is also bound to luhmil aaj expUnatloaiCfllcd for by tlio Sessions Judge. 
See Si, 123, 103, 105 (3}, 403, 435 to 437t where express provisiooi are made as to subordina* ' 
tIoQ of tlaglitrates to the Sessions Judge. Tbo llaglitrsoy are subordinate tu tbs Sessions 
Judge for rcrercoco to'tbe High Court fa cases la nbleb rcrisloa is required The duty 
of criticising the proccediags of the Magistrates is the duty of the superior Magistrate and 
not of the Sostions Judge, 7 U.K,C.R. Appx. 27, The sobordinatioa of Sfagtsirtoy to 
the Sessions Judge Is strictly limited to the cates tpeclany provided by the Code. An ordor 
therefore under the Legal Prsetitloners Act by the Sessions Judga declaring certain persons 
astouts and extending tho operation of bis order to the Criminal Courts In the District 
other than bis own Sessions Court it illegal, 26 M. 5Cd. 

H. — Courti of Presidency Magistrates. 

1 8. (1) The Local GoTornment shall, from time to timo, appoint 
ft sufBcicnt namber of persons (hereinafter called 
6iden^e°y M™g*istrate^.”* Presidency Magistrates) to be Magistrates for each 
of the presidency^towns, and shall appoint one of 
such persons to be Chief Presidency Magistrate for each such town. 

(2) The powers of 0 Presidency Magistrate under this Code shall 
be exercised by the Chief Presidency Mogistrate, or by a salaried Presi* 
dency Mogistrate, or by any other Presidency Magistrate empowered by 
the Local Government to sit singly, or by any Bench of Presidency 
Magistrates. 

(3) A Presidency Magistrate may he appointed under this 
section for such term as the Local Government may, by general or 
special order, direct, 

(4) The Local Government may appoint any person to be an 
Additional Chief Presidency Magistrate, and such Additional Chief 
Presidency Magistrate shall have all or any of the powers of a Chief 
Presidency Magistrate under this Code or ««c?er any other law for the 
time being in force, as the Local Government may direct. 

Amendment.— Sab*B. (3) sod (l) are newly added. 

Presidency Magistrate.— The expression • JJaglitrate of Police ’ in a I of Act xm 
of 1S59 means a Presideacy MagistMte. Under Act 111 of 1886 B. 7, the Commissioner of 
Police for the town of Madras is tX'Officxo Presidency Magistrate. A Presidency Jlfglstrate 
has authority to convict a person for aa'oSence under the Penal Code, the said oQence having 
been committed in a British ship during her voyage on the high seas. The charge should 
be framed with reference to the Indian I^na] Code, and in case of conviction the punish- 
ment should be awarded under that Code, 25 B 63C at 633. 

Any Bench of Magistrate#-— Since BuV8.f2}coi)tef3 on a Bench ol Magistrates the 
full powersof a Presidency Magistrate the Bench Iscompetent to take action under S. 106 
infra, 7 Bern. L.R. 833s2 Cr. L J- 770. 

Sub-Ss (S) and (1) are new, " Power la given to define the term for which a Presidency 
Magistrate may be appointed and provlsioa Is made for the appointment of an Additional 
Chief Presidency Magistrate to meet the contio^ncy of such an officer being needed, which 
baa been actually experienced In Calcutta Sfolerwnl ef Objects and lUasons, 
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Madras rules see Fort St. Oeorge OatetU, dated 3rd January, 1911, Pt. I,p. 7 aod for 
Bengal rules see Calcutta Gaseite, dated 2nd JUay, 1906, Pt. I, p. 80. For Bombay rules see 
Bom. Notification No. 2536, dated 10th May, 1904. In aub* 8 . (2) after the words "PresI* 
denoy Magistrates ” the words tneludintr Additional Chief Presidency Magistrates are 
newly added lu consequence 0 ! the addition to 8 18, supra, so as to permit the definition of 
the position of an Additional Chief Preaideney Magistrate vts a vis the Chief Presidency 
Magistrate. For Madras rules for the gaidan<» of stipendiary Magistrates see Fort St. 
Oeorge Oasette, 6th August, 1901, PL I,pp. I414>iil5. 

May define the extent of thetr aubardinatlon.— The powers of a Chief Piesideney 
Magistrate are the same as those of an Mdinary Presidency Magistrate both as to the 
entertainment and disposal of eases. Both are empowered to dispose of the same class of 
cases and inflict the same punishments. The procedure before both is identical and each 
has territorial jnrisdlation over the whole Presidency Town. Appeals from both lie to the 
same Court and under Bimilat condition. The extent of the subordination under tho sub* 
aectioD is to be defined by the Local Government. Q. O. No. 168 dated the 2nd February 1900, 
directed that the subordination shall bo limited to the purposes of Ss. 124 ( 1 ), 144 (4), 192 
and 628 of the Code. In alt other respects tbo Chief Presidency Magistrate and a Presi- 
dency Magistrate are of equal jurisdiction, 10 U.L.T. S18=:(19ll} 2 U.W.N. 50. 

E. — Justices of the Eeaee. 

22. Every Local Goveroment, so far as regards the territories 

subject to its administration may by notification in 
Justices of the Peace the official Gazette, appoint such ^persons resident 
fo* themofaasal. within British India and not being the suhjeots of 
any foreign State as it thinks fit to be Justices of the 
the Peace V7ithin and for local area mentioned in such notification. 

Scope of the section.— Before the ameodmeut only an European British subject 
can be appoloted a Justice of the Peace outside the PresIdeucy-towDs. Now by the amend- 
ment hy repeal of S. 33, Indian British eubjectsfsre qualified to be appointed Justices of 
the Peace. To be appelated a J. P. it is not necessary to be an European British subject. 
The powers conferred on Justices of tbo Peace are the ordinary powers conferred on Magis- 
trates of the first class. They do not tnolude powers with which by virtue of 8 . S7 a Magis- 
trate of the first class may be investod by one or other of the authorities mentioned in that 
section, 3d U. 8d3. 

23. I Justices of the Peace for the Presidency-towns,'] Mepealed 
hy Act XII of 19S3, S. 4. 

24. [Present Justieesof the Peace.'] 'BepeaUd by Act XII of 
1923, 8. 4. 

25. In virtue of their respective offices, the Governor-General, 

Governors, Lientenant-Governors and Chief 
oifbe^aco. Commissioners, the Ordinary Members of the 

Council of the Governor-General, and the Judges 
of the High Courts are Justices of the Peace 'within ond for the whole 
of British India, Sesaons Judges and Pistrict Magistrates are Justices 
of the Peace within and for the whole of the territories administered by 
the Local Government under which they are serving, and the 
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Presidency Magistrates ate Justices of the Peace within and for the 
towns of which they are respectively Magistrates. 

This section ipocihcs nbo arc Ex-o^cto lasticcs ol tbo Peace. 


F . — Sjyjcnstow erntl Remoro^. 

26. All Judges of Criminal Courts other than tho High Courts 
o . . established by Itoyal Charter, and alt Magistrates 

Buponslon and ^ , t , , 

romoTai of Jndgoa and may bo suspended or removed from oiucc by the 


Magistrates, 


Local Government : 


Provided that such Judges and Magistrates as now are liable to bo 
suspended or removed from office by the Governor-General in Council 
only shall not be suspended or removed froai office by any other 
authority. 


The term 'removed' is used in a technical sense and Implies dismissal from tho Bench 
and does not inclade such administrative measureaas Irsnsfers of officers from one place to 
another. Madras Qovetnmeat Notification, dated 10th August, 1671. See Act XXXVII of 
1850 as amended hj Act I of 1897 as to auspeosion and removal of Judges and Magistrates. 

The appointment of Sab'Maglstraies is by the Local Oovornment under S. 13, supra, 
and they may be suspended or removed from offiee by the Local Government only under this 
Bcetion- The CoUector of a District therefore has no power to KUspend a Sub'Maglstrato 
from his office. 30 Bom L.R. lOSO at 1063. 


Suspensloa and 
removal of Justices 
of the Peace. 


27, The Local Government may suspend 
or remove from office any Justice of the Peace 
appointed by it. 


In the Code there Is no special provision lor judioial officers retiring from or resigning 
their office, ifU.LJ, 423, 


CHAPTER HI. 


Powers of Courts. 


d. — Description of Oj^ences cognizable by each Court. 


Ofiences under Penal 
Code. 


28. Subject to the other provisions of this 
Code any offence under the Indian Penal Code 
may be tried — ^ 


(а) by the High Court, or 

(б) by the Court of Session, or 


(c) by any other Court by which such offence is shown in the 
eighth column of the second schedule to be triable. 


ILLUSTRATION. 

A it committed to the Sessions Oourt on a eharga of culpable homicide. He maybe 
convicted ol Toluntarily esneing hurt, an oSence triable by a Magistrate. 
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Maaras rules see Fort St. George Qaeette, dated Sri January, 1911, Pt. I,p. 7 aud for 
Beugal rules see Calcutta Gaeette, dated 2nd 1906, Pt, I, p 80. For Bombay rules see 
Bom. Hctifieaiion No. 2536, dated l9th Ifay, 1904. Ib sub-S. (2) after the words “ Presi- 
dency Magistrates " the words tnclttdin^ Additional Chief Presidency Magistrates ate 
newly added in consequence of the addition to 8 16, supra, so as to permit the definition of 
the position of an Additional Chief Freeidency Magistrate vi's a vis the Chief Presidency 
Magistrate. For Madras rules for the guidance of stipendiary Magistrates see Fort St. 
George Qaselte, tth dug^usf, ISOl, PL Jtpp. 1414-1415. 

May define the extent of thefr Aubordlnstlon.— The powers of a Chief Presidency 
Magistrate are the same as those of an o^ioary Presidency Magistrate both as to the 
entertainment and disposal of cases. Both are etnpoweied to dispose of the same class of 
cases and infiict the same punishments. The procedure before both is identical and each 
has territorial jurisdiction over the whole Pteaideooy Town. Appeals from both lie to the 
same Court and under similar condition. The extent of the subordination under the sub- 
section is to be defined by the Local aovemment. Q. O No. 16S dated the 2nd February 1900, 
directed that the subordination shall be limited to the purposes of 8s. 224 (I), 244 292 

and 523 of the Code. In alt other respects the Chief Presidency Magistrate and a Presi- 
dency Magistrate are of equal jurisdtelion. lO U L.T. 518^(1911) 2 U.W.N. 50. 

E. — Justices of the Eeace. 

22. Every Local Government, so far as regards the territories 

subject to its administration inay by notification in 
Justices of the Peace the official Gazette, appoint such persons resident 
tot the mufassai. within British India and not being the subjects of 
any foreign State as it thinks fit to be Justices of the 
the Peace within and for local area mentioned in such notification. 

Scope of the aectlon.— Before the ameadment only an European British subject 
cat] be appointed a Justice of the Peace outside the Presidency-towns. Now by the amend- 
ment by repeal of S. 23, Indian British subjects^are qualified to be appointed Justices of 
thePeaee. To be appointed a J. P. it Is not necessary to be an European British snbject. 
The powers conferred on Justices of tbe Peace are the ordinary powers conferred on Magis- 
trates of the first class. They da not inclnde powers with which by virtue of S- 37 a Magis- 
trate of the first class may be invested by one or other of tbe authorities mentioned in that 
section, 34 U. 343, 

23. [Justices of the Peace for the Presidency'towns,'] Bepealed 
by Act Kll of 1933, S. 4. 

24. [Present Justices of the Peace.'] 'Repealed by Act XII of 
1938, 8. 4. 


2S. In virtue of their respective offices, the Governor-General, 
Governors, Lientenant-Governors and Chief 
of^B^^o. Commissioners, the Ordinary Members of the 

Council of the Governor-General, and tbe Judges 
of the High Courts are Justices of the Peace within and for the whole 
of British India, Sessions Judges and District Magistrates are Jnstices 
of the Peace within and for the whole of the territories administered by 
the Local Government under which they are serving, and the 
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Presidency Magislratcs ere Jnsticcs of the Peace within and for tho 
towns of which they arc respectively Magistrates. 

This icettOQ tpoclQc« nlio are £2-o^cio}iuUce9ot Ibo Peace. 

F. — SupcKStoM and Rtmoval. 

• 

26. All Judges of Grimtoal Courts other than tho High Courts 
Buponiion and established by Boyal Charter, and all Magistrates 
rcmoTei el jadges and may bc suspended or removed from office by the 


ilagistratcs. 


Local GoTornment t 


Provided that such Judges and Magistrates ns now are liable to bo 
suspended or removed from office by tho Governor-General in Council 
only shall not be suspended or removed from office by any other 
authority. 

Tba term ‘removed* la used in a tochnlcat unao and Implies dismissal from tho Bench 
and does not Inclnde iueh admlnlstr&tivo measures as transfers of ofSeors from ono plaeo to 
another, bladras Oovetament tfotlflcation. dated IQth August, 1874. Bco Act XZXVII of 
1850 as amended hy Act I of 1897 as to euspension and removal ot Judges and Uaglstratoa 

Tho appointment o( Sub'Magistrates It by tho Local Ooveromoot under S. 13, supra, 
and they may be suspended ot removed from office by tho Ijoeal Government only under this 
seetion. The Collector of a District therefore has oo power to suspend a Sub-Msglsttats 
from his office, 30 Bom L.R. lOSO at 1068. 

SuweD.ioa .nd Government may suspend 

removal of Justices or remove from office any Justice of the Peace 
oith.r«c.. appointed by it. 

In the Code there Is no special provision for judiolal officers retiring from or resigning 
their office, ii U.L J. 423. 


CHAPTER III. 

Powers of Courts. 

A. — Descriptw7i of Offences cognizable by each Court. 

28. Subject to the other provisions of this 
C^oCences under Penal offence under the Indian Penal Code 

may be tried — 

(а) by the High Court, or 

(б) by the Court of Session, or 

(c) by any other Court by which such offence is shown in the 
eighth column of tho second schedule to be triable. 

ILLVSTBATION. 

A It committed to the Sessions Court on a ehsrgs of eolpable hemleide. He may b« 
convicted ot voluntarily canting hurt, an oBeoce tiiabls by a Magistrate. T' 
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, , Scope of the Section. — " This section is a general section which, subject to the 
other proTisious of the Code, gives power to the High Court and tho Court of Sessions 
to try offences under the Indian Penal Code, and it also enacts that any oCence under 
the Indian Penal Coda may bo tried 5y any other Court which such ofence is shoicn in 
the eighth column of the second schedule to be Irtahle. This provision as to the other 
Courts does not cut down or limit the jurisdiction of the Sigh, Court or Court of Bessiona"— * 
per Edge, C.J., in 8 A. 86S at E67. Offences are elaborately Hcbedulediwithin the powers of the 
various Magistrates precisely for tho rensoo thAt the graver oSences should be tried by 
better qualified Magistrates, SSI,. W. 88 ; 28 Cr. Ld. 164^99 Ind. Cas. 598. The schedule 
to the Code must bo read along with the Code itself, 24 C, 429, The illustration to the 
section is intended to show that although an ofience according to Bob. II appears as one 
triable by a Magistrate only if the case Is committed to the Court of Session for a more 
serious ofience, the Sessions Court has jurisdiction to convict iho accused for a minor 
offence triable by the Magistrate But see the case in 19 A. 465 where a commitment to the 
bourt of Session by a Magistrate for an ofience punishable under Opium Act I of 1878 was 
quashed by the Court on the ground that the ofience is made punishable under tho Opium 
Act by a Magistrate, and not by a Court of Seseion which is not empowered to pass sentence. 
Where a Magistrate and the Sessions Court have concurrent jurisdiction, the Magistrate 
should use his own discretion according to the circumstances, Weir II, 19, It is illegal for a 
Magistrate to commit even though he is empowered to try the case, 24 C. 429. Where there are 
aggravating circumstances tbe inferior Courts should not try, 7 Cr. L J. 319 at 320, Weir 11, 
21. See also Weir 11, 20 ani Weir 1. 448. Ko Court can clutch at jurisdiction by ignorlog 
facts of aggravation which make the ofience really cognizable by a higher tribuaal, 24 U. 675 ; 
12U. 54; Weir II, 21; IflO U.W.N. 6S2:25L.W. 86^ £8 Cr. L J. ie4B69 Ind. Cas. 
5S6. No Couit can ignore tbe efiect of aggravation and split up a grave charge into its 
component parts and try tbe cases so split up, as by doing so it is clutching at jarisdictfoa 
and doing something Dot empowered by this section and Bch.IIofthe Code. If it exceeds 
its power in good faith 6. 629 m/m allows it a certain latitude but that section will not 
allow it to try an ofieoee which it is sot empowered to try On tho contrary S. 530 infra 
defioitely avoids such proceeding, 25 I#.W. £6««28 Cr. Ld. i64>89 Ind. Cas. 596. 

Subject to the other provisions of the Code.‘-'For example, except in certain 
pases of contempt committed in its view or presence, 8. 4t0, in/ra, or of certain ofiences 
against public justice, such ns perjury, forgery And other similar offences committed before 
himself or in contempt of bis suthonly oris brought under his notice as such Judge orMagis* 
trate in tbe course of a judicial proceeding in Court, 8 HI, infra, no Court of Session can 
takecoguizascoot any ofience as & Conitof Original jutisdiotlon unless upon commitmeut 
by A competent Magistrate, S. 193, i«/r«- 

Any offence may be tried by the til^h Court.— For definition of High Court, 
see p. 4 (i) (j) supra The High CourU are constituted by Boyal Charter, A High Court 
may tske cognizance of an ofience upon a commitment to it, B, 194. Infra Sneh commitment in 
the prcsidcDcytowos is to bo made by n Presidency Magistrate and the accused may be an 
European British subject, or an Indian British subject or any subject of any conntry outside 
British India or of any State In alliance with BU Majesty Tbo provisions of this section as 
to other Courts do not restrict the f owen of tbo High Court, 8 A. 665. 

By any other Court by which auch offence la ahown to be triable.— This 
section read with col. g of Eeh, II of tbe Code defines the powers of each class of 
MsgUtrates to try particulnr oficrccB, Tbo powers of Magistrates under tbe Code may be 
classified ns follows. (I) power to take cognisance of and try offences within certain local 
limits vested in Magistrates according as tboy are Magistrates of the first, second or third 
class as defined in Bs. 13 and 26 read with col. 8 of Ecb. II of tbe Code, (3) certain 
Incidental powers Inherently vested in tbe several classes of Magistrates which are known 
as "ordinary powers" and which are setout in B. 36 read with Sch. Ill of the Code, 

I9j certain additional powers set out ia Ecb. lY of (be Code which may erpreuly be 
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coofcrred on nn^ partlcnUr iragUtrAto according to Ibochsaio which bo belongs, o g, 
power to try lummarilj nndcr S. 2G0 tn/ra : power to p-\is orders under B CC2 [1) infra. 
The powers under cUsecs (2) and (3) ereacerssary to tho power under cl.vs (1) which may 
be called principle powers, 23 Cr. L J 0t3 at 026 (F B.)s:109 Ind. Cos. 433. 

29 . (1) Snh\Qct io thu other provisions of this Code, any offcnco 
under any other law shall, when any Court is 
mentioned in this behalf in such law, be tried by 
each Court. 

(2) When no Court is so mentioned, it may be tried by the High 
Court or subject as aforesaid by any Court constituted under this Code 
by which such offence is shown in the eighth column of the second 
schedule to be triable. 

Offences against other Laws.— When a special enactment provides a special 
tribunal for the trial of certain oaences recoune must bo bad to that tribunal and no other, 
18 Cr L J. 927 =42 Ind. Cas 159. This eeclion determines the Court by which the offence 
provided by S. 10 ol the ifuislmsn Wakf Act 1923 is to be tried as there is nothing which 
is repugnant to the de&nition of the oflence given herein audio General Clauses Act B 3 
(37). The contains no provision regarding the Court by which the ofiencea under 

S 10 of the Act are to be tried and so the provisions of this section prevail ai.d Scb. II 
of the Code col (8) ihows that the ofieoces are triable by a Magistrate, 28 Cr.L d 934= 
125 Ind. Cas 669. Tbe last portion of Scb. II deals with oSences against other laws. The 
Eohedule must be read along with tbe Code itself, 24 C. 429. 

When any Court Is mentioned, be tried by such Court.— "It is within 
the power of the legislature when creating a new ofienee to make it cognUable only by a 
paitloular tribunal, and mode of procedure and the intention of the legislature that this 
oSesee should be tried in a summary manner and punished by a Magistrate and by no other 
tribunal appears to be cleat (tom the words oltbe section. TheoSesce and the specifically 
prescribed mode of conviction and punishment to which alone the ofiender is liable are 
inseparable Many English authorities have established the rule th'it where a statute makes 
unlawful that which was lawful before, and inseparably connects with the prohibition of 
ofienee a specific remedy, that remedy must be pursued and no other,” 5 U.H.C.R. 277 at 279 
Therefore a conviction at a Criminal Beeslons of tbe -Madras High Court for supplying 
liquor without a license made punishable by Act I of IB66 was held to be without juris- 
diction as the Act which declares it Illegal made it punishable by a Magistrate. Bee 19 A, 463 
where a commitment to the Court of Sessions by a Magistrate under the Opium Act was 
held to be without jurisdiction as tbe ofienee made punishable by the Act was triable by a 
Magistrate So also by exercising the -power of transfer an offence under a special law 
cognizable by a Magistrate invested with special powers cannot be transferred to 
Magistrate exercising ordinary powers. 1886 A.W N. 289. See also 23 C. 442 ; Katanlal 
1E6, 364 and 763. A Tresidoncy Magistrate cannot try an ofienee under the Prisons 
Act as he is not a District Magistrate or Magistrate of the* first class empowered to 
try the ofienee under the Act. 32 M. 303. See 8. 184 xnfra which says that all ofiences 
against the provision of any law relating to Railways, Telegraphs, the Post Office or Arms 
and Ammunitions may be tried by a Presidency Magistrate whether the oflence is staUd to 
have been committed within the presidency town or not, provided the ofiender and all the 
witnesses for the prosecution are to bo found there ; see also 7 M. 347 followed In Weir II 
25 where it was held that this section does not affect the jurisdiction given to a second 
class Magistrate by tbe Registration Act to try ofiences under that Act. Any Magwtrate 
authorized under the Code by-tbe District Magistrate to Uke cogniz ance of offences geoerally 
is thereby authorized to take cognizance of an offence under a Bpeeial Act. for example, 
under S. 20 of Cattle Trespass Act and no speeUl autborixation Is necessary, 80 M. 841. 
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Where no Court Is mentioned.— Bee 9 C.W.N. 816^2 Cr.L.J. 532 (2) ^hereit 
was held that a ^lagistiate has jurisdiction to try a landlord for an ofiance nnder 8. SS (3) 
of tba Tenancy Act, vis,, failure to prepare and retain counterfoils of rent receipts. 
“ Beading the definition of offence in 8. 4 (1) (0> witbS, 2C(2)and the last entry in Sch. II 
of the Code, we entertain no doubt thU the Magistrate had jurisdiction to try the case-" 

29A. No Magistrate of the second or third 
Trial of European class shall inquire into or trtj any offence which is 
^con^ ^aui°°^^third punishable otherwise than with fine not exceeding 
class Magistrates. fifty rupees where the accused is an European 

British subject who claims to he tried as such. 

This section Is new and wasadded by Act XII of 1923 ; it enablss second and third class 
Magistrates to try European British subjects, hut an European British subject who claims 
hia privilege as such, cannot be tried except for offences punishable with fine not exceeding 
Bupees Fifty. All first class Magistrates are now empowered to try European British 
subjects. 


29B. Any offence, other than one punishable with death or trails- 
portation for life, committed by any person loho at 
caw oUuvenUes.” when he appears or is brought before the 

Court is under the age of fifteen years, may he 
tried by a District Magistrate or a Chief Presidency Magistrate, or by 
any Magistrate specially empowered by the Local Government to 
exercise the powers conferred by Section 8, sub-section {1) , of the i?e- 
formaiory Schools Act, 1897, or, in any area in which the said Act 
has been wholly or in part repealed by any other law providing for 
the custody, trial or punishment of youthful offenders, by any Magis. 
irate empowered by or under such law to exercise all or any of the 
powers conferred thereby. 


This section has boon newly added for the bonefll of juveniles, and provides that offence 
committed by children not being very eonoue eball be tried by District Msgistrate, Chief 
Prosideocy Magistrate or by a Megietrate specially empowered under B. 8 (1), Beformstory 
Schools Act. See also Madras Act IV of 1920, an Act to make further provision fortbe 
custody, trial and punishment of youthful oSeodere and for the piofeotion of children and 
young persons as amended by Madras Act Vl of 19}9. Beo also The Madras Borstal Schools 
Act, 1935. ‘The existing procedure of commtttil to a Conrt of Bsssion la lengthy and 
often involves the prolonged detention of juvenile offenders as nndQttrial prisoners, althongh 
the offences generally committed by them seldom require to be so severely punished as to 
necessitate the mtcrvention of a sessions Court the seotenco or order eventually passed 
being often Incommensurate with the timo and energy expended upon a committal and 
BossioDs trial.’' Slattmtnt o/ Objects & Heatons. 


30* In the territories respectively administered by the Lieutenant- 
Governors of the Punjab and Burma and the Chief 
ab?e°wUhdMth^'*'’'*^' Commissioners of Oudh, the Central Provinces, 
Coorg and Assam, in Sind, and in those pacts of the 
other Provinces in which there are Deputy Commissioners or Assistant 
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Commksioncrs the Local Government may, notwithstanding anything 
contained in S. 29, invest the District Magistrate or any Magistrate 
of the first class, with power to try as a Magistrate all offences not 
punishable with death. 

Scope of the section,— Thia locUon must tbe r&id os qailifjing or coatrolliog the 
prorUions o( S 23 supra ^hlch to iU tom makes rclerecco to col. 8 of the Sch. II 
to the Code, 27 Cr L J- 728 = 93 Ind. Cas. 66. This section must be read vritb S, 31 infra. 
Kay Magistrate so ompo^rered can pass a eentence of Imprisonment not exceeding seven 7ears 
including such solitary confinement as Is authorized by laiv. The object of canferting 
special powers on District Magistrates Is to accelerate proceedings, by avoiding delay 
consequent on commitment to Sessions Coart which sitonly at considerable intervals and also 
to afiord relief to those who are to attend ae viltncsses, 7 C.W.H. 457. He must purport 
to act under his special powers. 7 Cr. L J. 46 and he Is subordinate to the Session, Court, 
ICr. LJ. 163 Where a Sessions Judge Is of opinion that a Msgistrate empowered under 
this section has in t-act trisd a case which ho Is not competent to try be should report the 
case to the High Court for an order that the accosed be committed for trial to the Court of 
Session, 27 Ct. L.3. 846=93 Ind.Cas. 766. 

To try as a Magistrate.— Where a Deputy Commissioner tries a case exelnsively 
triable by a Court of Session under the special powers conferred by this section be does so as 
a Magistrate, 10 C.W.N. 847 = 4 Cr L.J. 44. 

All otfencca not punishable with death.— When there is evidence which if believed 
would sustain a charge of murder— an offence punishable with death— it is undesirable 
that a Magistrate should under this section try the case on a minor charge. By doing so be 
incors a grave responsibility, 10 C. 83, but where the charge was under 5. 802 read with 
120 B, a MaglstrAte specially empowered under this section can try the oSecce.if murder is 
not committed In pursuance of the conspiracy so that the offence was not punishable with 
death, 29 Cr. L.J. 1241 = 62 Ind. Oaa. 169. 

A Magistrate exercising special powers under this section should not himself try a case 
when there is evidence which If believed would substantiate a charge of an offence beyond 
bis jutisdicUoD, 10 C, 85 ; 12 M. 64 at 59. ^ 

Appeal —See 8. 408 infra, In 9 C. 5i3 at 516 it was held that the expression " District 
Magistrate” In 8. 408 «n/ra Includes a District Magistrate speoially empowered under 
this section. 

B. — Sentences which may be passed by Courts of variotis classes. 

31. (1) A High Court may pass any sentence authorized by law. 

(2) A Sessions Judge or Additional Sessions 
^niences which High Judge may pass any sentence authorized bv law 
Judges may pass. but any sentence 01 death passed by any such Judge 
shall be subject to confirmation by the High Court. 

(3) An Assistant Sessions Judge may pass any sentence author- 
ized by law, except a sentence of death or of transportation for a 
term exceeding seven years or of imprisonment fora term exceeding 
seven years. 

Pass any sentence authorized by law.— in all crimes except those for which 
the sentence of death must be pronounced, a rery wide latitnde In the matter of fixing the 
degree et punishment Is allowed to the Judge who tries the case. The policy of the 
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law ag regards most of the crimes Is to fix a maximum penalty which Is only intended 
for the worst cased and to leave it to the discretion of the dudge to deteimioetn what 
extent in any particular case the punishments awarded should approach to or recede 
from the maximum limits. The exercise of this discretion is a matter of prndence 
and not of law. Thus if a crime fa committed which Is of a kind calculated to inspire 
great alarm as manifesting a very mlschievoug disposition or is specially rife in a parti- 
cular District or throughout the country, it may be necessary to award a very severe punish- 
ment. The Court m fixing the punishment in any particular case will have to taka 
into coQsideratiou the nature of the ofience the circuinsLaucea in which it was committed, 
the degree of deliberation shown by the offender the provocation which he had 
received, the antecedents of the prisoner up to the time of sentence, bis age and 
character. HnlsSiirp, Vol IX, paras 819-22 See also .Irch, £7r. P. ISu., p. 219 (26th Ed). 
It is obviously impossible to give an exhaustive list of circumstances which should 
be taken into couaidcritioQ in determining the amonnt of the punishment, or to lay down 
any mathematical formula to measure the penalty ID each case. But it is perfectly clear 
that the maximum punishment prescribed by the law should not antomatically follow 
upon conviction When LcgisKture has laid down a maximum punishment for an 
offence or a series of offences, it is the duly of the trial Court to apportion punishment 
in each case after considering all the circumstances having a bearing upon it and not 
to shirk Its responsibility by imposing the maximum penally npon every offender, 30 
Cr. L. J, 13sll2 Ind Cas 783. The question of punishment depends upon two considerations 
(1) the public importance of the offeoce, (2) the deserts of the particular offender. A sentence 
passed should not be such as to be open to the eritioUm that it is an unmitigated exbibi* 
tieu of superior force noredeemed by a tinge of jndicial balance, A I.R* 1926 All. 150 (F.B ). 
These words pass ony sentence autorixed by law ” so f.ir as Sessions Judges are concerned 
most bo read subject to 8. SlA, tn/ra So s sentence of whipping on a European British 
subject cannot legally bo pissed by a Session Judge, Additional Sco^iona Judge or an 
Assistant Sessions Judge, See 6 63, T.P.O., which gives the punishments to which the 
offenders ate liable under the I.P.C , oir , death, transportation, penal rervitude, imprison- 
ment (simple or rigorous), fcrfeiluro of properly and fino whipping and detention In a telot- 
matory may also be passed. If a criminal were to ask the Court to pass a sentence upon 
him not authorised by law instead of a sentence which the law warrants the request would 
not render v.ilid a sentence otherwise unlawful— yier Peacock, C.J., in 3 B.L.R. (Ap. Cr) 
50 at 52. See also 8. 69, LF.O.fBs to coromulatioo of n sentence of imprisonment into 
transportation but transportation can he awarded in liiu of a substantive term of imprison- 
ment for a term of seven years or upwards, 6 H. 28. But transportation is to bo abolished 
shortly, and a Bill has been introduced already, lo the Degislative Assembly, six years ago. 

Sentences of death— Tbo old maxim 'life for life* has been io existence ever 
since the boginnieg of the worldand is proof of tbe animal craving for vengeancestlll 
throbbing in tbe veins of man in spite of science and civilization. It is always 
strongly argued that capital sentence has a deterrent effect. Educative and moral aspects 
are subordinated and even stifled by putting an end to life. Progressive countrieslike 
Denmark, Norway, Sweeden, Belgium, Bollaod, Italy and Austria have already set an example 
^y abolishing capital sentence. In America In come Blatei prisoners are not hanged 
by tbe neck tin they are dead, bat electrocuted by placing the condemned man In an 
cicotrlechair and killed, instantaneously by electricshock but inother states it'ia abolished 
and in a member of states courts are given power to pass imprisonment for life. 
In England pnblie opinion is gredually gaining ground to abolish capital sentence. In 
India a Bill has been introdoced in tbe Legislative Assembly to do away with the capital 
sentence clearly showing thereby a natural inclination of the Indian mind to respect 
human Hie, and if tbe Bill is passed into law, It is bound to have an on oxhllorating 
moral effect The Code decs not indicate what reasons shonld be considered as sufGcieno 
for reframing from passing a sentence ol death In a ease of murder. Judges must not 
shrink from doing their duty, howovor pslnfol It may bo and most pass capital sentence 
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In eases ol deliberate murder, 3 L.B.R. 163*4 Cr, L J. 132. la the Interest of the 
comnianitf, it behoves the Court to pass rety severe sentences upoa persons who pander to 
the unhealthy oraviugs of their felloe oreaturesby supplying them with drugs, 28 Cr, L J. 321 
at 322*103 Ind. C&s- 703. If Judges have conscientious scruples to pass death sentences 
they ought to resign ibei( office and not to throw apon the High Court the unpleasant duty of 
issuing notice to tho accused to show cause why death sentence should not be passed and 
then enhancing the sentence to one of death. Cr. A. No. S35 of 1927 (3I.H C.) Gee 7 W.R. (c) 
S3. It is opposed to ordinary humane principles that a person who has not reached the legal 
age of discretion should be made to pay the death penalty where the law allows an alter- 
native punishment 30 Cr. L.J. 63 at 67*113 Ind. Cas. 177. Where a body of 
persons go out with the deliberate lotentloa of kilting a parson and in pursuance of 
the common object one or other kill him. it is manifest that all would be equally 
guilty and should rcceivj a capital sentence even though it may not be possible to estab- 
lish which of the accused struck the fatal blow. Thera should not be, if In fact 
it does exist, a practice to assume that where the particular person cannot be lound to be 
guilty of having inflicted the lattl blow, capiul sentence should not be inflicted, 27 A.L.J. 
2ii at 246. ilere suspicion of a wife's conduct Is no extenuation for not passing the 
death sentence. 52 U.L.J. 147 at 133*39 L.W. 229*1929 H.W.N. 269=30 Cr. I..J. 630 
*116 Ind. Cas 142 See 53 H. 147 at ISO, where it was held that where two or more persons 
band themselves together for taking a man's life and are found guilty of murder the Court 
is not justified in refraining from passing a sentence of death which would otherwise be 
proper merely because that it could not be found definitely which of the acensed inflicted 
the fatal blow. In deciding as to whether some or all of a number of persons are to be 
sentenced to death after a conviction of all for murder it has been long settled that pri'ma 
/acle all the persons oonvicted should be sentenced to extreme penalty and it is only where 
special eiroamtances are shown in fjvour of any lodivldual that the Court sentences suoh 
individual to the alternative punishment of traosporiation forjife, 8 Fat. 161. 


Bentences which Ma- 
gistrates may pass. 


(rt) Courts of Presidency 
Magistrates and of Magis-*! 
tratea of the first cUss : 


(6) Courts of Magistrates 
the second class : 


32. (1) The Courts of Magistrates may pass 
the following gentences, namely 

f Imprisonment for a term not 
exceeding two years, including such 
solitary confinement as is authorized 
by law ; 

Fine not exceeding one thousand 
rnpees ; 

\ Whipping. 

Imprisonment for a term ' not 
exceeding six months, including such 
. solitary confinement as is authorized 

W law . 


by law ; 

Fine not e.xceediDg two hundred 
rupees. 


(c) 


Courts of Magistrates 
the third class : 


I Imprisonment for a term not ex- 
of-| ceeding one month ; 

j Fine not exceeding fifty rupees. 
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(2) The Court of any Magistrate may pass any lawful sentence, 
combining any of the sentences which it is authorized by law to pass. 

It is obviously impossiblo to give an exhanattva list of citcumstauces nbioh should 
be taken into consideratioQ in detetmtoing tha amonut of the punfshmeot or to laydown 
any mathematical formula to measure the penalty in each case. But it is perfectly clear that 
the maximum punishment prescribed by the law should not automatically follow upon a 
conviction, 30 Cr.L.3. ISsllz Inl. Cas. 183. The natute and limit of sentences are 
generally prescribed by the law defining the offence and it is within such limits that the 
powers of Individual trigistratea should be exercised subject to jurisdiction to try the 
particular oScQoe set forth in Sch. II, col, 8 of this Coda and to special local jurisdiction 
(ChXV). The provisions of this section are not aQected by S. 75 I.P.C, although Magis* 
tiates frequently quote wroogly S. 75 I.P.O. when passing a severer sentence, Eatanlal 
688 ; 6 Bom li.R. 538. An Appellate Court when varying the sentence passed by the lower 
Court is bound by the limitation contained in this section, 45 A, 534. 

Itnprlsonnient.^No rigid rule can be laid down as to punishments for offences, each 
case mnst depend upon its own circumstances. In certain cases imprisonment may bo 
desirable or necessary, in other cases where the offence is casually committed with a view to 
petty gainer to meet necessaries of life infliction of a suitable fine may not be altogether 
Icapprcprlate but even preferable to short term of imprisonment. It Is the duty of the 
prosecution to place before the Court the requisite and relevant evidence indicatiug the 
zooasuro of the guilt of the accused, 4 Hya. L.J. 132. In awarding sentence the Court should 
have regard to the ulUmate coQiequences of the acts committed by the accused, 44 C,L.J. 
208. An accused petsou is not entitled to getofi with .v small sentence merely because he la 
a person of high position and one who has done good service for the Goveroment in the 
past. When snob a mvn falls in this manner, everybody looks to see whether it la not true 
that there is one law for the rich and another for the poor, and a Court cannot lightly reduce 
the sentence in such a case to one far below that which should have been awarded to an 
Ignorant and povertyittleken offender who had in the same way fallen a victim to temptation, 
28 Cr.LJ, 749-103 Ind. Css. In every cessions trial the reasons which guided the 
Judge lot passing a eontsnee of exceptional seventy or undue leniency or for awarding 
varying degrees of punishments on different accused convicted, of the same oSence at one 
trial should be recorded. Q 0. No. 918 Jud. dated 16 6*1910 — Buie 49 Mad Or. i?uie o/ Pr. 
Where the statute lays down that (or certslo oSences, e g., S. 471 or B. 193 I.P.O. the punish- 
ment shall be Imprisonment, it means that the oSeoder shall g> to jail and imprisonment 
till the rising of tbe Oonrt la n clear evasion of that intentioa. Possibly in rare cases where 
the offence is obviously techuioal a Court may be justified In taking the extreme step of 
evading the statute which it is appointed to administer. That an accused is a fairly respect- 
able man and not a hardened litigant are not circumstances of extenuation, 1929 U.WN, 
111=30 Cr. 1 j. 9. 247=114 Inl. Cas 234. Where an accused is convicted oi an oBence for 
which ha shall be punished with imprisonment and sball also be liable to fine say S. 420 
I P.O., thesentenoool imprisonment must be awarded and the Court has a discretion to add 
or refrain from adding a fine to the senteuce of imprisonment and the word "liable" is 
significant, 27 A L J. 400. l( means Imprisonment of either description (f.e , rigorous or 
slmplel as defined by S C3 I.P.C. &S. 3(26), General Clauses Act. The period during which 
a person was kept in custody as an nndertrial prisoner cannot count as a part of the sentence 
nor can the Court order It to be 80 considered as such, 5 Lah. LJ. 224=24 CrL.O. 693= 

63 Ind. Cas. 817. In computing the sentence of Imprisonment, the day upon which tbe 
sentence (s passed and tbe day of rcleaso both days to be included and considered as days of 
imprisonment. Bale 173 Mad. Cr. i7uf. o/ Pr. 

Solitary CoafliieineRt,~Solitary confinement Is regulated by Ss. 73 and 74, 1*E.C. 

It is not illegal to impose solitary confinemeat as part of tbe sentence in a case tried 
summarily under Chap. XXII, 6 A. 83. 8. 263 in/ra only limits tbe term of imprisonment 
but docs not lake away the Court's powers under 8. 73, I.P.O. A Court has no jurisdiction 
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to imftrie a tcoteoco of loIitaT; ccndoemenl «rb«Q conTictlag an accused under B, 92 of tho 
Criminal Tribes Act as 8. 73 rrcscribet tba punisbment. <6 A. 114, nor has tbo Court 
rower to award saUUr; confinement when convlctlog an accused person under a special or 
local law sneb as tbe Arms Act, 23 Cr. L •!> 190 = 76 Ind. Cas. 184. 

Floe ~ThIs section circs power to a Preaidanej Sfagistr^to and a Uagistrato of tbo 
first class onlj to fine up to Rs. 1,000. Tho {act that sorcral offences hrro been committed, 
and therefore tbo Magistrate's power to fine would extend to more tbsn Ra 1,000 is not 
aCected bjr this section, 20 C. 676 at 681. Tbo power of a Magistrate to pass a sentence of 
fine is in all cases limited to rupees thousand. The power of Sessions Court and the High 
Court to impose a sentence of fine is unlimited, 7 V7.R, (Cr.) 37. But rojrrd must bo had to tbe 
pecuniary circumstances of tbeoQcnderand to the character and msgnitudo ot tbo offence. 
A sentence of fine which wben imposed Is wholly impossible for an accused to pay without 
mining bimselt and without inflicting grost hardship upon bis family should not bo 
imposed. It is useless to Inflict fines which will cripple the family of the accused for 
yoirs and in tho end fall upon the women and children, 23 Cr. L.J. 863 b 104 Ind. Cas. 705. 
In cases ot offences of an oggrarated naturo imprisonment Is nndoubtcdly more snitable 
than fine. 24 Cr. Ii.J.27as7l Ini. Cas SfS /otfoiccd la 27 Cr.I/ J. 4S0=S3 Ind. Cas. 704. 

A sentence of fine should uerer be Inflicted in order th\l a further term of imprisonment In 
defanlt should be suflered It the substtotlTo sentence which could be passed by a 

Magistrate is insufficient tor the oflence, tho proper course is to send tho case for tti.sl to a 
Court which can pass an adequate sentence. An order to pay a daily fine is illegal, 27 C. 565, 
Bee also 24 A 30; , 22 B 756. Imprisonment in default of paymeot of fine msy be 
ot any description, S. C6, 1 E* C., but when tbe offence is punishsMo with fine only, then 
simple imprlsonmeat shall be imposed, 8. 67, 1 T.O., aud tbe Imprisooment shall cease im* 
mediately the fine is either paid or levied by process of law, B. C$, I C. As to payment of 
oompeosatioa ont of fine Bee 6s. 643 and 646, mfra. 

WMpptng.^S.S of the Whipping Act TJ of 2909 specifies the offences punfshabfe 
svith whipping in lieu of other punishments, vu , (1) theft and its aggravated forma 
(2) lurking bouse^trespass and its aggravated forms. B. 4 specifies offence punishable with 
whipping in lieu of, or in addition toother puaishment, m, (1) tape, its abetment or 
attempt, (9) unnatural ofience, (3) hurt in committing or attempting robbery, (1) dacoity, 

S 5 aays that juvenile oQenders who commit, abet or attempt offences under Cbaptor VI 
I.P.O. and Ss 1S3 and 603 I.P.O. and oBences punishable mth death (3) offences under 
other laws punisbablo with impiisoumentspeciaily notified by C}overnor*Gaoor4l in Council, 
may be punished with any other pucishmeot. \Vbere the law empowers a particular 
iligistT&te to do a particular act or to make a certafa order it should always appear upon 
tho proceedings that tho Slagistraio making tbe order otdoiog tbo act is a Magistrate who 
had jurisdiction to do it, 22 W R. (Cr.) 30. Under tbe Whipping Act IV of 1900 second olassn 
Magistrates are no longer' competent to seatence offenders to whipping For general 
instructions as to whipping, see Pro. of Oovt. <•/ /ndta Dept, {Jiid ) Home , 1I*1-188J. n-' 
Is competent to n Msgistrate in British India to pass a sentence which should take efiect 
after the expiration of a previous sentence in a foreign territory; c p., Mysore, 20 U. 444. 
As a general proposition, it IS clearly tbodnty ofa Migistrito, when pronouncing a sentence, ' 
to define precisely the nature of the sentence, which, like a Otvil Court decree, ought to be 
self-coDtained, so that tho functionary who has to execute it should hava no doubt ss to 
tho directions given therein, 24 M 13. 

Aloy pass any lawful acntence— 'A Magistrate is entitled to release a first 
oOendor on probation of good condnet, disehargo him with an admonition, to require an 
accused to notify hiB residence or ebsogeof tesidCQco after release. Ascntence of imprison- 
ment for tho period an accused was m tbe lock up as an under trial prisoner is bad, but 
imprisonment till the listog of the Court b good When a prisoner it liable to be sentenced 
to imprisooment and fine for ■ parilcular offence, some term of imprisooment however 
short should be imposed. In awarding sentence, taaease of communal riot and dacoity, {( 
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most Ter; clestl; be remembered tb^t when the accused n-ere smarting with indignation 
•against outrages npon sacred plHces, erer; stiowance should be made to their feelings and 
-comparatiTe lenienc; should be shown bat at the same time the sentence should be adequate, 
2 Luck. 264 A consolidated sentence shonid not be passed for a number of offences, 
46 U.L.J. 311^1924 U.W.N. 238=i9 L.W. 2U«>25 Cr. L.J. 3S6s77 Ind. Cas. 444. 

33. (1) The Court of any Magistrate may 
award such termaof imprisonment in default of pay* 
znent of fine as is authorized by law in case of such 
default : 

Provided that — (a) the term is not in excess of the Magistrate’s 
powers under this Code ; (b) in any case decided by 
^ Magistrate where imprisonment has been awarded 
as part of the substantive sentence, the period of 
imprisonment awarded in default of payment of the fine shall not exceed 
one-fourth of the period of imprisonment which such Magistrate is 
competent to inflict as punishment for the offence otherwise than as 
imprisonment in default of payment of the fine. 

(2) The imprisonment awarded under this section may be in addi* 
tioD to a substantive sentence of imprisonment for the maximum term 
awardable by the Magistrate under section 32. 

Scope of the 5ect{on.*~TbI« section does not Authorize a tfagistrsts (opsse asanteoea 
of impiisOBiDeDt lo default of pajment of doe is excess of the term prescribed b; S< 65 
I.P.O., 10 U. 153 and 166 (foot'ootel tooerrvUn/j 1 U. 277. It only regulates tbo 

proceedingeof tfagistretes whose powersArelimited, 1 A. 451 [F.B.). Thus there are two 
limltatiooe ns to the term of imprlsooment which could bo awarded^fl) that imposed by 
B. 66 I.P 0., (3) that imposed by cl< (1) (6) of this section and B S2 supra. The excess fare 
and fare referred to in B. 113 (4) of tbe lodlaa iUilnraye Act cauoot be a fine although it can 
be recovered as such. Therefore a Magistrate has no power to impose imprisonment in 
default of payment, 18 B. 440 at 4S1. 

Aa fa nuffiorJxed hy Jaw.— Courts are first to comply with the proyisions of S. 33 
supra and to conform to tbe ptOTssioasof 6s. 61 to 70, 1.P.O. and this eeotioaonly regulates 
tbe proceediogs of Courts which are thus limited, 1 A, 461 

Icnprlsonmunt fn default of payment of fine —Bee Ss 61 aodGS, ZF.O, as to 
cases where the oSence is punishable with Imprisonment as well as fine and Ss. 66 bdcI 67 
and 8. 23 General Clauses Act, with regard to cases where the offences are puoisbable with 
fine only. In evses of simple imprisonment ordered in default of payment of fine tbe general 
rules of 8s. S3 and S7 are applicable, and the principle of B. 67, l.P.O. read with this Code ia 
unaffected by Cb. XXII of this Code (Summary Trials), 6 A. 61. Owing (c omission to 
notify part-payment of the fine, the full termol imprisonment was served oat by the accused 
and even in such a case the Court bad do powerto order a refund of (be amount paid, 
4B.H.C.R. (Cr. Ca)37. 

Proviso (i) (b). — Where the acensed were sentenced by tbe Presidency Uaglstratoandor 
8. 63 of tbe Beagal Excise Act too fine of R«. 100 each in default to 3 months* Imprisonment 
and also each of (be accused to 6 months' imptlsoamonl which was (bo maximum term 
that could be awarded under S. 71 of the Act, it was held that the eenteneo of imprisonment 
under S. 71 was not in excess of (be Magistcate'a power and would not affect tbe sentence 
under 8. fiS and that the three months* Imprisonment indetauUwasa legal sentence, 6 0. 

678 at B78-79. 
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34. The Court of a Magistrate, specially oinpoworod under 

section 30, may pass anyecntenco authorized bylaw, 
Higher powers ot except a Bcntenco of death or of transportation for 
Magistrates. term exceeding sovon years or imprisonmont (or 

a term exceeding seven years. 

This section prescribes the limit to Iho sontenca which could bo passod by Mnglitratos 
exercising higher powers. As to the rules of trial soo Bj. 23, 20 and 80 sui)ra. Ocnorally' 
cases oc the border line of jurisdiction and cases of great difllculty ought to bo committed to 
the Court of Session. Where the offence charged appears to bo beyond tho jurisdiction of 
the Magistrate tho proper courso is to commit to the Court of Bossien, 0.17,, if tho oQoneo 
disclosed was one of attempting to wage war against the King, tho Mogiatrato should not 
try It as one of dacolty. Bco 10 C S3. 

Sentences which 

Courts and Magis- 34A, Notwithstanding anything contained 

trates may pass upon . ,. j nj 

European British m secttonS 3lf 32 and 5i 
subjects. 

(а) Ko Court of session shall pass on any European British subject 
any sentence other than a sentence of death, penal servitude, or 
imjjfisonmeni with or without fine, or of fine, and 

(б) no District Magistrate or other Magistrate of the first class 
shall pass on any European British subject any sentence other than 
imprisonment which may extend to two years, or fine which may extend 
fo one thousand rupees, or both. 

This section was newly added by Act Xll of 1923 and provides for Motences which 
could be passed on European firitlsb subjects by Courts of Bessloo, District Sbgistrata, and 
Magistrates of tbs first class. Whipping as a sentence isexcloded by this section, Beo 
notes to 6, 30 supra. A sentence by aMagistrate actingunder Ibis section esceodfog four 
years' imprisonment, or any sentence of traoeportation is appealable direct to the fli^ 
Court, B> 103, proviso (b)<n/ra. Ifo cases in wbieb aMagietrate ezercistog special powers 
under this section shall be triad mcunatily, 6> 200 (1) proriso. 

35. {l)Wh(n a person is convicted atone trialof two or more 

c^ences the Court in/iy, suJiject to the provisions of 
Scntcaoe In caws gccOon 71 of tfi^ Indian Penal Code, fATiiGnrji ]\\m 

to tbe fc^veral punffebments 
yihl'.hvi-ohConrt h r.ompGtent 
to rti-Js pv.oJtV.’.w.MU, y/imn r,onshi\nti nf 

impri<omnent or trassporta'i'm toccs::zo.ico*fih^f,r:ffiift^t (.ypjr&iinn 
of the olbcr lu Pitch orvlcr as the Court may dizvjt, Con ft 

directs ttmt sili'h juuilahmeuH shall run concurrently. 

('J) 111 lliM fiit-uMf r-onsccutive seutenoc^. it sliall not /^cct^ry 
forlliP diiiiil, hv I kirtS'iiu only of the aggregate punishmJi-rH for fho 
tovnrivl (ifftiiiiU'tt Imiiui m gir.e&a of the i>uniahuient which it 
to inflict on gniivli'limi of a Bingle offence, to senfl thv '/Ujjdtr 
trial before a higher (lonrt i 
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Provided as follows : — 

lUximom lorm , . shall such person be sentencea 

Of puBishment imprisonment for a longer period than fourteen 

years : 

(6) if the case ia tried by a Magistrate (other than a Magistrate 
-acting under section 34), the aggregate punishment shall not exceed 
twice the amount of punishment which he is, in the exercise of his 
ordinary jurisdiction, competent to inflict. 


(3) For the purpose of app-al, the aggregate of consecutive 
sentences passed under this section m case of convictions for several 
offences at one trial shall be deemed to be a single sentence. 


Amendment— The explanation and lllusttation to this section are now repealed. 
Bnh'section (1) ia eo amended aa to make ita meaning clair. For the word " aggregate ” 
the words “ aggregate of consecutive " bare been substituted 


Scope of the section.— The English law is stated thus in Arch. Cr. P. and Et. p. 225 
(25th Ed.) "Where the defendant la convicted ©f eevoral oSenceson diflerent Courts of 
the same indictment or diflerent indictments ’at the same ssilzsa or aeseiona, the Court 
na a general rale has power to direct that the Eenlences shall run coneuireotlv or 
consecutively. " The object of this section la to award a specific punishment for 
each particular ofienco of which an accused person lajy be proved guilty, when all 
the charges against him are tried together, so that, in case some one or other of the 
charges bieaic down cn appeal, the amount of punishment to be remitted may, he known, 
lBL.R.(Ap Cr.) 3 at 6; 4 MH.C.R. Appx 27. The rule ae to assessment of punishment 
is laid down in this and Sa 7t aod72I.P.C, 12H. 36. Ordinarily sentences can only be 
ordered to ton conourrently when they are passed ia a single trial under the conditions laid 
down In this section and not in the case where the oOences are not of tha-same kind 
falling within S. 231 vifra punishable wilhdlfiereut punishments, 27 Cr. L.J. 807=95 

Ind. Cas 471. This section has now been amended so as to restore the previous view of the 

law in l7 B. 260 to the cflect that separate sentences ate quite legal. The word " distinct " 
in Bub-secUon (IJ and the esplnuation to the section have now been repealed and the only 
qualification is that separate sentences are sabjeot to the provisions of 8. 7l, I.P.O. 
this prevents the offender from being punished with a more severe punishment than the 
Court could inflict or could have awarded for any one of the oflunces coming within the 
scope of the section, 49 B. S16 at 918. This scciiou now definitely states that it must he read 
subject to S. 71, 1.P.O., which regulates pnoishmeot for ofleuces and has nothing to do with 
pioccduie. The object of this section is to declare in what cases and subject to what 
limitations a Court may exceed Its ordinary powers of passing sentence under B. S2, gupro. 
This section is only permissive, aud no Court U bound to pass separate sentences. This 
section is confioed to separate charges against the same person, and convicted at one trial 
3 A. 305 (F.B.) ; Weir II, 30 and 31; SBom. L.R.S6. This section applies to trials only, 
and not to miscellaneous proceedlcgs, 31 M. 513 ; 16 Cr. L J. 622 ; 3 Bom L R. 26 ; 4 Bom. 

Jj R. 876. Bepante sentences can now legally be passed unfler this section for ofTenecs under 


Bs.SSOand 457, ir.C..4I CL J. 863*25 Cr. LJ. 1233 = 83 Ind. Cas. 9B7. 
rioting when the Court finds that each accused tcck individual p‘i 

hurt. 41 CL J. 471=26 Cr. L.3. 1297=89 Ind. Cas 241. Hi ■ ’ 

separslo sentences for rioting armed with deadly Weapon P.C . 

grevious hurl nnder S. 326, 1.P.O., bnt the two sentences m' ’ 

power of tbs Court, 49 B. 916 ; 28 Cr. L J. 1004=103 Ind. Cat. 

Cm. Bib The power to pass concurrent SAntencea ^ai give ' 


i also for 
II causing 
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desisiOQS in 23 C, 557 ; 20 A. 1; 10 A- 03; 10B.2S4 art no longer law. Undot tbo present Inw it 
is not necessary that the offences shoold bo disttnet in order to enable a M'^gistrate to pa«3 
consecutive sentences, SOBoni, L.R, SS3=29 Cv. I<.J, 544=109 Ind. CaSi S63 ; 52 B 277> 
The amendment made in 1923 deleting the word 'distinct' before the word 'offences’ 
tenders obsolete the decisions in 3 C.Vf>N. 174 ; 6C.W.K, 483«‘l Cr. L.J. 265 and separate 
sentences can now be passed tor offences ut der 8a. S2S> 32! and 325 I. P.C even though tbo 
acts in respect of which such charges were included with aebargo under S 117 1 P.C., 23 Cr. 
Ii J. 751 — 103 Ini. Cas, 799/c2foietny 41 C.Ii J. 663^53 Ind. Cas, 997. Where a series of acta 
proved against the accused establishes two distinct offences say under Ss S66 and S7G I P.C., 
the accused can bo convicted separately tor both the offences, '9 Cr, L.J. ^43=107 Ind Cns. 
333 /oUomng 7 Jjih. ZH. Under this scciion as amended in 1023 separata sentences for 
rioting and hurt can iogilly bo passed although in proctlcoit Is undoubtedly better to give a 
single sentence for all the offences or to order the sentences to run concurrently, 33 Cr. L.7. 
57Ss:116 Ind. Cas. 216/offou;iMy 49 B. 916 

la convicted. — The accused may bo convicted under the Tndian Penal Code or under 
any special or local law. There Is no provision of law antborizii g a Court to refr.tin from 

passing a sentence provided by the Code when convicting an accused, 22 C. 605. 

At one trial. — The absence of a provision In the Code enabling a Judge to order a 

sentence in different cases tc tun concurrently la a cosus omustiJ by the legislituro 21 Cr. 
LJ. 333 at 333 «SS Ind. Cas lOOC. The section does not embrace a case of separate trials 
held on tbe seme or bubse^ueut days for separate oSooces committed by the same person 
but has reference only to the conviction ot tbo accosed of two or more offences at one trial 
Welf n,80/e«oicedlQ Wolrll.Sl.; 22C.W.N.e97s 24C.L.3 64-2CICW.K. 1300- 13 Cr 
L,J. 39 13 Ind. Cas. 1C9 ; 22 Cr. L J. 520: 12 Bom. L R 129 ; 19 A L J. 310 ; n Cr. L.j! 
679s 3 Ind Cas. 850; 21 C.L J 893: 25 Cr.LJ 86975 Ind. Cas. 21 ; 14 Cr LJ 388s20la(I.* 
Cas. 212 If the trials are separate, the eentenco that a Magistrate can pass in each ease is 
linited to bis ordinary powers. 3 A. 303 (P.B.). Jn order to bring a case under this section 

so as to enable a Magistrate to exceed bis ordinary powers, the accused must Lave been 
convicted of two or more dtsfinet offences in the same trial, 23 B. 705 (p.B.), The accused 
must be convicted at one trial of two or more distinct offences to enable the Court to pa<is 
concurrent sentence. Sentence passed in one trial caooot be ordered to run concurrently 
with the sentence passed in other trials, 47 A. 59 When a person is convicted and 
sentenced to a term of imprisonment for an offence and is convicted again for a similar 
offence by another Judge, concurrent sentence cannot be passed but if the Judge who 

convicts for the later charge is of opioioo that tbe previous sentence is quite adequate he 

may pass a nominal sentence on tbe accused, 21 Cr. LJ. 318=55 Ind. Cas. 1006. The 
section does not anthorize a Court to direct that two ormoroseutencesshallruDoon* 
eurrfntfp except when the sentences are passed la one trial, see 8 397 tnfra The section 
applies to sentences on convictiOQ at one trial. 22 C W.K 597; 27 Cr. L J. 807 (?)=031nd 
Cas. 471, (2) distinguishing 13 Bom. L.R 200=12 Cr.LJ. 241 = 10 Ind. Cas 769- 7Cr 
L.J. 443-4 LB.R. 147; 18 Cr. L.J. 410-38 Ind. Cas 970 ; 20 C W.N. 1303=24 C L j! 
54;10Cr. LJ 235, and has no application to imprieonment under B 123 infra in default 
of giving security for good behaviour, 5 Bom L R. 25. Where a person Is convicted of 
separate offences and sentenced to pay a fine in default to suffer imprisonment lor a specified 

period for each of the offeuces of which he was convicted, the sentences m default of 

ment of fine cannot be directed to run concurrently. This sub-section only authorizes 
concurrent punishment in the case of Imprisonment or tranrportation. It does not 
authorize concurrent fines. A Magistrate if be wanU to fine for a second offence is entitled 

to inflict a nominal fine considering tbe fine already imposed, 27 Cr. L J. lll = 9f luff Cj. 
813 follotnng 13 Cr.L J. 536 — 15 Ind. Css. 803. Separate sentences can now Irgaljv b® 
passed under this section for offences under Bs. 2SO and 457, 1J».C , 41 C.L.J. 663 - 85 Ind. 
Cm. 897 follmced in 23 Cr. L.J. 751 = 103 lad. Cat. 7S9. So also for rioting sndhurtwbea 
the Court finds that each accused caused hurt fadividoally, 41 C.L J. 471. But 
sentences cannot be passed under Bs. 147 and S53.LP.C., where tbe act which 
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accused into members of an unlawful assembly was the same as rendered them liable to 
punishment under S 3&SI.P.Q.t27 Cr. IiJ.834a93 lad. Gas. 754. 

May sentence. — This section Is permissive and no Court is bound to pass a separate 
sentence for each of the offences of which one is found gnlUy at one trial ; generally it is 
better to pass a separate sentence for each oflaocc. s 

Imprisonment or Transportat!on.*~*Tcii9 seetton is not restricted to cases where the 
Boveral punishments are all of the same kind, ie.. are all sentences of imprisonment or all 
sentences of transportation notwithstanding tbe use of the word ' or ' between the words 
‘ imprisonment * and ' transportation'; the section was intended to cover cases where one of 
the punishment inflicted is imprisonment while the other is traosportation ; otherwisa 
the result will follow that the Legislature has made no provision for such cases, 23 
OL.J. SS6. 


One after the expiration of the other— An order to this efiect is neeess-iry and 
If omitted the judgment will be irregalar. A Magistrate in British India is competent to 
pass a sentence which should take effect after the expiry of a sentence in Mysore, 20 
U. 444. 


Unless the Court directs such punishments shall run concurrently. — These 
words were first lutroducod in tbe 1893 Code; the deoisions, 23 C. 837 and 20 A lateno 
longer law but there must be separate conviction at one trial to pass a concurrent sentence. 
It is. however, permissible for a Judge, when seoteoeing an accused person to take into 
aoooont an existing sentence passed by another Judge in another trj il foe passing only a 
nominal sentence, orpssa an adequate sentence and then report the case fox orders to the 
Local aoremment, 21 Cr. L. J. 303 « 85 lad. Cas. 1008. 

Sub'Seetton (2).— This sub'sectioo enhances the sestecioiBg power given to Magistrate 
under 8. S3, supra. The limits of punishment fixed by this section do not apply to cases of 
offences committed by persons who are already uodergoiog sentence of iuprisooment, 
7 W.B. (Cr.) 1, Tbe words “ fa the case of consecutive sentences " wore added in the 1893 
Code. Tbis sub-section enacts toat it is not necessary for the Court wfaan the consecutive 
sentences passed for the several offences being in excess of tbe sentencing power of tbe 
Court to send the oflender for trial beforea bigherCourt. The proviso (a) makes It clear 
that is DO case shall the offender be sentenced to imprisonment for more than fourteen 
years, 

Sub’Sectlon ( J)— Tbe words "for tbe purposeof appeal” mean for tbe purpose of being 
appealed from 1687 F.R. (Cr ) 45, The ruling in 6 C. 575 is no longer law. The addition of the 
words ” the aggregate of consecufire sentences" now removes the conflict of decisions which 
previously existed as to whether this clause applied to consecutive senteneesalso. It was 
held In 17 C.W N. 72 and IS C.W.H, 734 that tbe aggregate of the concurrent sentences 
determined the right of appeal, atthoogb taken individnally, the sentence was not 
appealable. But in 43 C. 531 : 23 C.W.N. 613 ; 17C L J 332 a different view was taken and 
Id 17 C W.N. S23 ; ll Bom, L.R. 644 ; 39 A. 154 it was held that this danse applied only to 
eases of coDsecntlve and not conenrrent sentences. Thedecison in 3 Fat. L.J, 33 took tbe 
same view. This sub-section now makes It clear that in cases of conviction for several 
ollences at one trial, the aggregate of teotonecs passed i! they are made to run consecutively 
shall bo deemed to be a single sentence for purposes of appeal, and this refers only to 
sentencesol impHionment, 28 Bom. L R. 668 ^27 Cr. LJ. 926 (l)B96Iod.Ca8. 270 (1). Tbe 
term "aggregate sentences *' applies only to consecutive and not concurrent sentences ; so 
no appeal lies to the Zllgb Court when the whole sentenco did not exceed four years, 

3 Fat. L.J. 135. See also 25 C.W.N. 613. Consecutive tenteucea are allowed to bo 
taken In (bo aggregate as one sentence for purposes of appeal. The new amendment 
makes this quite clear. Passing of eoucarront sentences of Imprisonment in dsfantt 
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of payment of fine is not warranted by tbis seotion, 27 Bo'H.LR, 1331=:27 Cr,LJ.lll = 
SI Ini. Cas. 543 /offowin? 13 Cr. L.J. 536 (D-IS Ind. Cas, 803 (2). See S. 415 injra 
which explicitly excludes a sentence of Imprisonment in default of payment of fine ; 
imprisonment in default of finding security nader S. 133 cannot also be taken into 
account See 15 C.W.N. 734 and 17 C.W.N. 72. The offences under Ss. 117 and 225 
I.PO. are not distinct offences and so not liable to separate punishments for cachofience, 
37 C L J. 171^24 Cr L J B51=s74 Ini. Cas. 1043. 6o also separate sentences under S 147 
and S 825/119 I.P.O are illegal even when they aro made to run concurrently, St C 79, 
foVoieel ia49B. 91G. See also 17 B 256; 23B. 708, Separate sentences can be passed 
f}r couvielions under Ss. 118 and S2C, I.P.C , 43 B. 216 folloioei in 30 Cr. LJ 573 m 116 
Ind. Cas. 216 See also for causing hurt under 8 323, 1 P.0, and for rescuing ctUle under 
S. 21 of tbe C.At. Trea. Act .is forco does not appear in the definition of hurt, 39 M.L T. 643 
but see 27 Cr. L J. 334^95 Ind. Cas 754. Separato sentences can bo passed for house- 
breaking to commit theft under S. 457, 1 P.O , and theft In a house under 6. 380, IP.C., 4l 
C.L.d. 553=28 Cr. L J. 1253=85 Ind Cas. 897. Separate sentences can be parsed for the 
oflcnce of possessing li<inor under tbe Abkari Act and of possessing apparatus for manu- 
facturing such liquor, 52 B 277 following Ratanlal 323. Conseeutivo sentences can bo passed 
when cOQVcting an accused under S. lit. I.P.C., lor receiving stolen property and also 
under B 411, I. PC., lor concealing other stolen properties, 30 Bom. L.R. 383=29 Cr. 1> J 544 
sl69 Ind, Cas. 388 Under the present Uw after the repeal of tbe explanation and illnstra- 
tlon to the section and tbe omission of the word, riufmet it is not even necessary that 
. tbe offences should bodistinet in order to enable a Magistrate to pass eonseeutive sentences, 
SOBom. LR-333 :S2B 277. The decision in 27 Cr. LJ. 338 = 92 Ind. Cas 850 of tbe 
Lahore High Court holding that separate senteocH for abduction to commit tape and for 
commuting rape cannot be awarded, is ot doubtful autbority ns reliance Is placed os a decision 
based on the illustration to this section which baa now been repealed 

The explanation and tbe illastration to this section wbieb had been added to set at rest 
the eoDiliet of rnllngs ot tbe Allahabad Iligh Court have now been repealed as they oeeaslened 
considerable difficulty in construing theseetion, and it is now definitely stated that this 
■eetioQ must bo read subject to 8.71, I.PG 


C . — Ordinary and Additional Powers, 


36. All District Magistrates, Sub-divisional Magistrates and 
Magistrates of the first, second and third classes, 
Magistrates- have the powers here inafter respectively conferred 

' npon them and specified in the third schednlc. 
Such powers ate called their “ ordinary powers " 


Ordinary Powers —Tbe ordinary powers .are specified in the Scb. Ill to tbe Code. Tbs 
section lead with Scb. HI defines certain incidental powers vested in the Magistrate of each 
class which they aro required to exercise either in the course of trial before them or otherwise. 
These powers aro leferrcd to as ' ordinary powers ' of a Magistrate as opposed to tbe ' Addi- 
tional powers* which may bo conferred on him. Both B. 28 and this section deal with 
powers which aro conferred by tbe Code on each class of Msgistrates. 28 Cr. L.J. 613 (F.B.) 
= 105 Ini Cas 433 Tbe term “ ordinary powers *' does not mean general powers of tbe 
Magistrate under tbe Coda such as to eatetUiD complaints, 4 LW. 403 = 17 Cr, L.J. 200= 
35 Ini. Cas. 185; 34 U 343 at 343 ; Ordinary powers are to be found in Columns 1, 3 and S 
of Bcbednle III, See 31 M. 315 as to power of a District Magistrate to remand a person to 
custody under this section read with 8 107(4) infra. 

This section Is not exhaustlre BceCol. Sol Beh. II as to jurisdiction to try cffencee. 
Bee B, 32 as to the power of passing sentence and S, 12 and Chap. XV infra ai to local 
jurisdiction ot Magistrates. 

9 
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37. In addition to hisordinary powers, any Sub-divisional Magis- 
trate or any Magistrate of the first, second or third 
Additional powers class may be invested by the Local Government or 
Ma^strates^ ^ ° the District Magistrate, as the case may be with any 
powers specified in the fourth schedule as powers 
with which he may be invested by the Local Government or the 
District Magistrate. 

Ordinary powers of Magistrates are mentioned in S. S6, supra. Additional powers may be 
conferred on them by the District Magistrates or by tho Local GoTernment, See 8 41 as to 
withdrawal of powers by the Local GoTernment. 

This section read with Sch. IV to the Code deals with 'Additional powers’ which 
may be specially given to any pattieular Magistrates of each of the three classes. These powers 
are not conferred by the mere fact of a person being appointed as a Magistrate of any 
particnlar class but are conferrable on bim, 28 Cr. L J. 613 (F B. ) s lOS Ind. Cas. d33 


„ . , . , 38. • The power conferred on the District 

• Control of District , 

Magistrate's investing Magistrate by Section 37 shall be exercised subject 
to the control of the Local Government. 

D.—^Conferment, Continuance and Cancellation of Powers. 

39. (1) In conferring powers under this Code the Local Govern- 
ment may, by order, empower persons specially by 
powers* ** confertiog name Or in virtue of their office or classes of 
officials generally by their official titles. 

(2) Every such order shall take effect from the date on which it 
is communicated to the person so empowered. 

The Code confers powers on Conrta (inclndlng Magistrates) for the purpose of the 
General Administration of Criminal Justice. In connection with the exercise by M^igistrate of 
tbeic general jusiediction, the Code inferaliaconlers powers on Magistrates, 81 C 1 at 37. 

Or by virtue of their Office.— In the Madras Presidency m taluks where there 
are no Stationary Sub-Magistrates all second class powers are conferred on Tabslldars but 
in taluks where there are Stationary Sub-Magistrates all second class powers except under 
Ss. 190 and 20C are conferred on them : Fort St. George Gazette, 1893, Ft. J, p. 679. , 

Empower apeclally by Name or Official# generally.— This section declares that 
the Local Government may empower classes of officials generally or by their official titles, 
or persons specially by nanse or in virtue of their office. When therefore a class of officials 
Is Invested with powers to try certain offences it would appear that they are " generally " 
empowered. The word ” penernlip ” Is in contraat to the word " specially " which is used 
in speaking of indlTidoals, (1913) U.W.N. 269 at 270-17 UL.T. 191»16 Cr.LJ. 268- 
28 Ind. Cat. 156. 

Every order aball take effect from the date of communication.— This 
sob-section clears the doubt expressed in 6 G. 476. A Magistrato of the second class began 
a trial, bnt before pavsing sentence he was Invested with first-class powers, it was held by a 
Fnll Dench of the Allahabad High Court that he conid pass sentence as a First Class Magis- 
trate,? A. 41<(F.B.). See also 91 M. 237; 6 Pat. L.T. 834sl925 Fat, 120-28 Cr. LJ. 914- 
86 lad Cm. 978. 
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Powers 

appointed. 


40. Whenever any person holding an office in the service of 
Government who has been invested with any 
ot officers powers under this Code throughout any local area 
is appointed to an equal or higher office of the samb 
nature, within a like local area under the same Local Government, he 
shall, unless the Local Government otherwise directs, or has otherwise 
directed, exercise the same powers in the local area in which he is so 
appointed. 


Tho new amendment is intendod to save the powers of officers on roturo from leave 
without the formality of ro-gazottlng thorn. 

Exerebe the dame powers In the Local Area to which he la appointed.— 
See Weir II 36 and ISM. 132; Ratanlat 322. In the latter case it was bold that a Sub- 
Reglslrar who was appointed MagUlr tie ol a particular town, on transfer, could exerciso in 
another locality the powers conferred on him unless withdrawn by the Local Oovernment, 
and furtbei when the Oovernment order withdrawing his power was not communicated to 
him till be had decided certain cases the proceedings are not void. An Honorary Magistrate 
ceases to ho a Magistrate only when his resignation is accepted by the Local Government 
and not when he sends in his resignation, dS U L.J. 7d3 , 49 U. 309. 

Appointed to equal or higher office.— A Magistrate who was acting as aDistriot 
Magistrate when transferred to another District not as a District Magistrate will net carry 
with him the powers of a District Magistrate, since he is not appointed to an equal ot higher 
office ot the same nature, 3 A. 863 (F.B.) ; llCr. L J. 239 (2) Mid lod, Cas. 335 (2). Hut where 
»Head Assistant Megistnte having almost completed the trial of a criminal case was 
appointed to the office ef Deputy Magistrate in another station In the same district and the 
case avas transferred to him by the District Alagistrate, it was held that the trial seed not 
be commeneod <fe iiooo but could be proceeded with from the point at which it was left 
before the transfer, 22 H. 47. See also 1906 A.W N. 201 ; 3 A.L.J. 896^4 Cr L J. 140 whore 
it was held that when an officiating District U ogUtrale reverted as a Joint Magistrate in the 
aamo district during the pendency of the trial of a case and continued it after revereion 
without objection of the parties, he had junsdiclion to do so. Cases pending on the file of a 
Magistrate relieved of his chargs of a sub division do not antomatically pass Into the bands 
of his Buccessor merely because the first Magistrate is transferred to another eub division in 
the same District ; 8 12 supra does not lay down such a rule, 42 A. 649 at 634 /offotuiii? 
9 A.LJ 443*13 Cr L.J. 203^14 Ind Cas 203. This section keeps .alive the powers once 
conferred on an officer even in a case of absence on leave but if he absents blmscH without 
leave or overstays Ills leave, be vacates office under the rules of service and the section 
cannot apply, 2 Bom L.R.936. 

Same Local Government. — These words were introduced to meet the objections 
raised in 2C117 To make it clear that tbo power conferred by one Local Oovernment 
cannot avail an officer when transferred to a province under another Local Oovernment. 
Bee also 1834 P.R (Cr.) 19. 


41. (1) The Local Government may withdraw all or any of 
Powers may be power? conferred under this Code on any 

caaeelled. person by It or by any officer subordinate to it. 

(2) Any powers conferred by the District Magistrate may bo 
withdrawn by the District Magistrate. 

Undersub-sect>on(2> a Diilticl Mogistiate toay withdraw the powers conferred by him 
under B. 13 or 87 tufra on Snbordinate Magistrates. 
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CHAPTER IV. . 

Op Aid and Infobuation to the Magistrates, the Police and 
Pebsonb uaeino Arrests. 


42, Every person is bound to assist a Magis- 
police-officer reasonably demanding his aid. 
whether within or without the presidency-towns, — 
(a) in the taking or preventing the escape of any other person 
whom such Magistrate or pohce-ofl&cer is authorized to arrest ; 

(5) in the prevention or suppression of a breach of the peace, or 
in the prevention of any injury attempted to be committed to any rail- 
way, canal, telegraph or public property. 


Every person Is bound to assist.— 'This seotioo expressly declares that every person 
wbetbor an official or private citizen is bound on cessooable demand by a blagistrate or 
Pollee'Officer to render personal assistance lo executing pioceeses or preventing or suppressing 
bleaches ol the peace or proventlog iojnry to public properties. The word 'sssistaneo' implies 
that (he patty who assists is doing aomelblng which, in the ordinary cireumBlanoes, the party 
ftSsUted can do (or bimsell, 26 M. did (F.B.), 8. 167, 1.P.O., makes an’intentional omission to 
assist a public servant punishable. As to persons required to assist in the dispersion ol 
tmlawlul assemblies, see ?s. 125 to 127, infra. See Ss. 64 to 67, 128, 161 and 157, %nfra as to 
the circumstanees under which a poHcc*officer may lawfully arrest. 

Reasonably demanding aid —The assistance that can be demanded under this 
eection Is persoMl asstitanee o( the Inditldual of whom It is demanded, and not the supply o( 
a contingent of men to assist, Weir II, 37. The rofoval to comply with the demand, on the 
ground that it was not reasonable, might render him liable uader 6. 167, 1.F 0., and it would 
then bo determined whether the demand vrss reasonable. Where a Magistrate directed a 
land-holder to And a clue in a caso of theft within IS days and to assi'it the police, field such 
order was not authorized by law, and a conviction under Bs. 187 and ISg I.F.O. for dis- 
obedience of such order was not sustainable. 3 A. 201; 42 A. 314. The word ‘'assistance'’ 
referred to in the first part of 8 187, I.P.C., is f/iodempeneris with the various forms of 
assistance specified in the latter half oftbeseetbn The assistance must have some direct 
pcrsenal relation to the execution of the duty by the public officer. It was not reasonable 
to ask for the assistance of a member of tbo public to arrest a large number of unknown 
persons whose precise whereabouts were also noknownat tbo time when the request for 
assistanco was made. Obviously the law does not intend that police officers should have a 
general power of calling upon members of tbe publio to /oin them in doing the work for 
which they are paid, such as tricieg ont (be whereabouts of an absconding criminal or 
collecting evidence to warrant bis conviction, 42 A 314. Bimilatly omission to assist the 
police to bury a dead body will not come mthio tbts section, 6 C.P.LR. 43 See also 42 A. 314. 
Illegal escape from the custody ol a private person by one Lawfully arrested is also 
punisbablo under 8 225B , I.P 0., 6 C.W.K, 337. 


43. When Q warrant is directed to a person other than a 
Aldtopcwn, olhsr Pol'ce-officcr, nny other person nray oia in the 
than police-officer, execution of 8uch Warrant, if the person to whom 
eiecniJDo warrant. Warrant is directed be near at hand and acting 

in the execution of the warrant. 
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To a peraon other than a Police-officer.— See Bs, 77 and 78, infra. 

May Aid.— The asslstanco to bo gWon to a private petson is not obligatory as in tbe 
casoof aMagistratoorpolico-officetuitdcr 8. 42, supra. For rights and Inbiliiies of a 
person acting under this section, see axplanailoa t2) to S. 99, 1.P.C. 

44 . (1) Every person, whether within or without the presi- 
dency-towns, aware of the commission of, or of the 
Public to give In- intention of any other person to commit any 
oC™ce 3 °"' offence punishable under any of the following 

sections of the Indian Penal Code (namely), 121, 
121A, 122, 123, 124, 124A, 125, 126, 130, 143. 144, 145, 147, 148, 302, 
303, 304, 382, 392. 393, 394. 395, 396, 397, 398, 399, 402, 435, 436, 
449, 450, 456, 457, 458, 459, and 460, shall, in the absence of rea- 
sonable excuse, the burden of proving which shall Ho upon the person 
so aware, forthwith give information to the nearest Magistrate or 
police-officer of such commission or intention. 

(2) For the purposes of this section the term “ offence ” includes 
any act committed at any place out t>t British India which would consti- 
tute an offence if committed in British India. 

OBvnees tpecified ber«la at«— S. 121. Waging or abottlogor atiemplmg to wage war 
agalaitlba kiog; 8. ISl-A. Coo^plrlog to commit offsacer against tbc aUta; 8. 183. 
Celleetlog arms, els., for waging war against the king; 8 123. Coneealing with intentito 
taeilltatfl a design to wage war ; 8. 124. AssaoUlng Oovetnor-Oenerai, etc., to compel them 
or restrain (he exercise of lawful power ; 6. 124-A Sedition ; S. liS, Waging war against 
any Aslatlo power In alliance with the king, etc.; 8. 12C. Committing depiadation into 
territory in aliiaoee with the klog; 8.180. Aiding escape of or harbouring atate or war 
prisoners; S. 148. Being member of unlawful assembly; B. 144. Joining .unlawful 
assembly armed with deadly vreapons; 8.145. Joining or continuing in an unlawful 
assembly ordered to disperse , 8. 146. Rioting; 8. 148. Rioting armed with deadly 
weapon; 8.802. Murder, 8 803. Murder by life convict; S. SOI. Culpable ihomicldo ; 
8. 882. Theft alter preparation to cause death or hurt ; 8. 892. Bobbery ; B. 893. Attempt 
at robbery ; 8. 894. Ilurt in robbery ; 8. 895. Dacoity ; B. 396.. Murder in dicolty ; 
8.897. Causing death or grevioUs hurt Id dccoily or robbery ; 8. 393. Attempt at dacoity 
or robbery armed with deadly weapon : 8. 399. Preparation to commit dacoity; 8, 409. 
Assembling to commit dacoity ; S. 435. Mischief by lire, etc. ; 8. 436. bliachief by fire to 
destroy a hooso, etc., S. 449. House-trespass to cause death; B. 450. Lurking house- 
trespass to commit offence punishable with trsnsportation for life; B. 456. Lurking house* 
trespass or house-breaking by night; 8. 457. Lurking house-trespass, etc., to commit 
offence punishable with imprisonment; 8 458. Lurking bouse trespass eta, after prepara- 
tion to cause hurt , S. 159. Onerous hurt in house-trespass or house-breakiDg ; 8. 460. 
Death or grievous hurt by one of several persons engaged la house-breaking. 

Beo Bs 176 and 202, I P.C., which make Intentional omission punishable, and also 
8. 177, 1 PC-, which makes giving false informatioD punlshalle; see 8. 15J, l.p.O. which 
makes owners or occupiers of land punithabla for failun to give information as' to the 
formation of an unlawful assembly or noting on tba land. 

Shall forthwith give Informatloa—Dcder Ibis tection It is the duty of a person 
who witnesses the commission of an eSeneo to give information thereof to the nearest 
magistrate or poliee-cCieerand failure to do to renders him liable to be punished nader 
B. Stn, l.r.C., lor intentloDallremUUng to give inlomatioo, which one Is legally bound to 
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Op Aid and Infobmation to the Maoibteates, the Police and 
Persons aiakino Aerests, 

42. Every person is bound to assist a Magis- 
MSStSSd 1 o“e 0 .‘ ‘■'“‘s police-officer reasonably demanding his aid, 
whether within or without the presidency-towns, — 

(а) m the taking or preventing the escape of any other person 
whom such Magistrate or police-officer is authorized to arrest ; 

(б) in the prevention or suppression of a breach of the peace, or 
in the prevention of any injury attempted to be committed to.any rail- 
way, canal, telegraph or public property. 

Every person Is bound to assist.— This eectioo expressly declares tbaterery person 
whetW aaefflolalei prirste citizen is bound oarossooable demsod by a JIagistrste o; 
PoUee-offieez to render personal assistance in executing processes or preventing or suppressing 
breaches of the peace or proventing injury to public properties. The word 'assistance' iuiplies 
that ibe party wbo assists is doing somotbiag which, in the ordinary circumstanees, the party 
assisted can do for bimself, 26 M. 416 (F.B.f. 8. 187, zanVes an’intenUonai omission to 

assist a public servant punishable. As to persons required to assist in the dispersion of 
unlawful assemblies, see 8s. 125 to 127, *nfra. See Bs. 5i to 67, 228, 151 and I57i tnfra as to 
the circumstanees onder which a polieo-ofBcer may lawfully arrest 

Reasonably demanding aid —The assistance tbat can be demanded under this 
section U personal assistance of tbo individual of whom it is demanded, and not the supply of 
a contingent of mon to assist, Weir II, 37 The rofasal to comply with tbo demand, on the 
ground that it was not reasonable, might render him liable under S. 187, 1 P.O., and it wonid 
then be determined whether the demand was reasonable. Where a Magistrate directed a 
land-holder to find a clue in a case of theft within 15 days and to .aaaint the police, heWsneh 
order was not authorized by law, and a cooviotion under Bs. 187 and IBS I.P.O. for dis- 
obedience of such order was not sustaioable, 3 A. 201; 42 A. 314 The word “assistance'' 
referred to in the first part of S 167, I P.G., is </»sdempener» with the various forms of 
assistance specified in the latter half of the section The assistance must have some direct 
personal relation to the execution of the duty by the public officer. It was not reasonable 
to ask for tbo assistance of a member of tlio public to arrest a large number of unknown 
persons whose precise whereabouts were also unknown at the time when the request for 
assistance was made. Obviously the law docs not intend that police officers sbonldhavea 
general power of calling upon members of the public to Join thorn in doing tbo work for 
which they are paid, such as tracing out the whereabouts of an absconding criminal or 
colieeting evidence to warrant his convictioD. 42 A 314 Similarly omission to assist the 
police to bury a dead body will not come withiu this section, 6 O.P.L R, 45 Sco also 42 A. 314. 
Illegal escape from the enstody of a private person by one lawfully arrested la also 
punishable under 6 225B , I P C., 6 C.W.H. 337. 

43. When a tvsrront is directed to a person other than a 
Aiatopor»o. Olh.t police-officer, any other person may oid in tho 
than police-officer, execution of such warrant, if the person to whom 
eiecuiiog warrant. the warrant 18 directed be near at hand and acting 
in the execution of the warrant. 
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To a perJOD other than a Police-officer.— See Ss. 77 and 78. infra. 

May Aid.— The asslstaoco to be elven to a private person is oot obligatory as in the 
case of a Magistrate or pollco-offieor under 8. 4% tupra. For rights And liabilities of a 
person acting under this section, see ozplatiatioii (2) to S, 00. I.P.C. 

44. (1) Every person, whether within or without the presi- 
dency-towns, aware of the commission of, or of the 
Public to give in- intention of any other person to commit any 
oe^cM°° offence punishable under any of the following 

sections of the Indian Penal Code (namely), 121, 
121A, 122, 123, 124, 124A, 125, 126, 130, 143. 144, 145, 147, 148, 802, 
303, 304, 382, 392, 393, 394, 395, 396, 397, 398, 399, 402, 435, 436, 
449, 450, 456, 457, 458, 459, and 460, shall, in the absence of rea- 
sonable excuse, the burden of proving which shall lie upon the person 
so aware, forthwith give information to the nearest Magistrate or 
police-officer of such commission or intention. 

(2) For the purposes of this section the term “ offence " includes 
any act committed at any place out of British India which would consti- 
tute an offence if committed m British India. 

OScnces specified berefu ate— S. Ifil. Waging or abetting or atiemptiDg to wago war 
agalnet the king; 6. 121-A. Conspiring to commit ofienccs against ibe state; 8. 193. 
Collecting arms, eta., fotnaging war against the king: 8 133. Concealing with intentlto 
facilitate a design to wage vrar ; S. 12f. Assaulting OoTerDor-Oeneral, etc., to compel them 
or restnin the exercise of lawful power ; 8 12f*A Sedition ; 8 135. Waging war against 
any Aiiatlo power In ailianco with the king, etc.; 8. 13C. Committing depredation into 
territory in alliance with the king ; 8. ISO. Aldiog escape of or harbouring state or war 
prisoners; 8. If3. Being member of unlawful assembly; B. U4. Joiniog .unlawfal 
assembly armed with deadly weapons; 8.145. Joining or continuing in an unlawful 
assembly ordered to disperse; 8. 145. Blotiog; 8. If?. Rioting armed with deadly 
weapon; 8.802. Murder; 8. SOfi. Murder by life convict; 8. SOI, Culpable .homicide ; 
B. S82. Theit alter preparation to cause death or burl ; 8. S92. Robbery ; B. 303. Attempt 
at robbery ; 8. S94, Hurt In robbery; 8. S95. Dscoity ; B. 396.. Alurdet in dscoity; 
S. 397. Causing death or grevious butt in decoity or robbery ; 6, 89S. Attempt at dacoity 
or robbery armed with deadly weapon ; 6. S99. Preparation to commit dacoity; 8. 403. 
Assembling to commit dacoity ; 8. 435. Mischief by fire, etc. ; 8. 436. Mischief by fire to 
destroy a house, etc.; S. 419. Ifoose-trespass to cause death; 6.450. Lurking bous«> 
trespass to commit ofience punishable with trsnsportation for life; 8.456. Lurking house* 
trespass or house-breaking by night; 8.457. Lurking house-trespass, etc., to commit 
ofience punishable with Imprisonment; 8 453. Lurking house trespass etc., after prepara- 
tion to cause hurt ; S. 459. Onerous hurt iu house-trespass or house-breaking - 8. 460 
Death or grievous hnrt by one of several persons engaged In house-breaking. 

8co Ss. 17G and 203, I.P.C., vshicb make Inlentlonal omission punUhable, and also 
8. 177, 1 PC, which makes giving falseioIonnatioD puaishvble; see 8. 151, J.p.o. which 
makes owners or occupiers of land punishable for failure to give informalloD as' to the 
formation of *n unlawful assembly or rioting on the land. 

Shall forthwith give InlormatloQ— Under Ibis section It is the duty of a person 
who wltnesse* the commission of an offence to give Information thereof to the nearvet 
magistrsleorpolice-ofScerandfailnretodo ao renders him liable to be pnnUhed naJer 
S, 203, 1.P.C.. for intentionally OEoUUng to ^ra Information, which one Is legally tenad U 
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give, 21 Cr. L.J. iS6 at433s55 Ind. C&3 SB2. Whezeonceinformitlonofacrlmebnszeaclied 
the aathonliet, tbe object of this eeetbn is folfiUed, and so fartber dnt^ imposed by It 
remsins, Batanlal 67i and 778 ; 7 H. 436 : 23 Cl 318. The burden of provlog that there 
was rrdsonable execose for cot giving the infonnalion is east os tbe person who has the 
Infonsalioru 

Sub'SectlOD (2). — This snb*Bectlon was iatcodueed in tbe 1893 Cede, aod extends tbe 
obligatios to acts oromissiona oat of British India which >1 committed iu British India 
weald constitate an oSence. 

45. (1) Ever}’ village-headman, village-accountant, village- 
watchman, village-police-officer, owner or occupier 
accounti*nts land, and the agent of any snch owner or occu- 

boidera and others in charge of tilt management of that land zuSi 

certin matten! ^ ° * every officer employed in the collection of revenue 
or rent of land on the part of Government or the 
Court of Wards, shall forthwith communicate to the nearest Magistrate 
or to the officer-in-charge of the nearest police-station, whichever is 
the nearer, any information which he may possess respecting — 

(а) the permanent or temporary residence of any notorious 
receiver or vendor of stolen property in any village of which he is bead- 
man, accountant, watchman or police-officer, or in which he owns or 
occupies land, or is agent, or collects revenue or rent ; 

(б) the resort to any place within, or tbe passage through, such 
village of any person whom bo knows, or reasonably suspects, to be a 
thug, robber, escaped convict or proclaimed offender ; 

(c) tbe commission of, or intention to commit, in or near such 
village any non-bailable offence or any offence punishable nnder 
Sections 143, 144, 145, 147 or 148 of tbe Indian Feual Code ; 

(d) the occurrence in or near such village of any sudden or un- 
natural death or of any death under suspicions circumstances or the dis- 
covery in or near such village of any corpse or part of a corpse, in 
circumstances which lead to a reasonable suspicion that such a death 
has occurred or the disappearance from such village of any person in 
circumstances which lead to a reasonable suspicion that a non-bailable 
offence has been committed in respect of such person', 

(e) the commission of, or intention to commit, at any place out 
of British India near such village any act which, if committed in British 
India, would be an offence punishable under any of the following 
sections of the Indian Penal Code, namely, 231, 232, 233, 23J, 235, 236, 
237, 23S, 302, 304, 382, 392, 393, 394, 395. 396, 397, 39S, 399,402,435, 
436, 449, 450. 457;458, 459, 460, 489/f, 4892?, 489C, and 489B ; 

(/) any matter likely to affect the maintenance of order or the 
prevention of crime or the safety of person or property respecting 
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which the District Magistrate, by general or special order made with 
the previous sanction of the Local Government, has directed him to 
commuflicate information. 

(2) In this section — 

(i) “ village ’’ includes village^lands; and 

(ii) the expression “ proclaimed offender ” includes any person 
proclaimed as an offender by any Court or authority established or 
continued by the Governor-General in Council in any part of 
India, in respect of any act which, if committed in British India, 
would be punishable under any of the following sections of the Indian 
Penal Code, namely, 302, 304, 382 392, 393, 394, 395, 390, 397, 398, 
399, 402, 435, 436, 449, 450, 457. 458, 459 and 4C0. 

(3) Snbject to rules in this behalf to be made by the Local Govern- 

ment, the District Magistrate or 8ub-divisio7ial 
'viiiAge^hMameti by Magistrate may from lime to time appoint one or 
putriet ilagistrtt® ot rnoro persons loith his or their cotmni to perform 
tnte iB MtUin cases the duties Of a viUagt-headman under this section 
lectioB*^*^*** *** a village-headman has or has not been ap- 

pointed for that village under anij other law. 

Amendment —I d lab'sectloB (II tbewotds “ia charge of Ibe siftDagement of that 
land " after " occopiet " bare been added and (or (be word ** obtain “ tbe word " possess ’ 
has been aabstltatcd. Ip sub section (tHd) after ** susplcioaseircpmstaneea " the words '*tb6 
discorery o( a corpse or part of a corpse in or near eneb rlllage which le-id to a reasonable 
laspiclon of death or disappearaoce of any person, etc.,*' bare been added. In ssb* 
eecttOQ (1) (e), Ss 231 to 238, i89-A to f83-D. I FX).. bare been added. By the ameadment In 
sub'section (S), a Bab*dIrlsloaal SIsgIstrate is empowered to appoint a rillage-hatdman, a 
power till DOW exercised by the District Magistrate. 

Object of the jectlon. — Toe object of this section Is to ensarethat information 
obtained be not intentlonslly withheld by those, whose position in the locality renders 
them liable to It. Its prorliioos are not to be osed for tbe parposs of rezatioo, 7 H. 436; 
20 0. SiB. The prorislons of this section are not intended to be pnoitiro in tbcmselres but 
are Intended to facilitate Information ss to the commission of an offence and thereby 
facilitate steps being UVen In tfaeinrestig^tioo of the tame, 23 Cr.L <I 1623s 6S ind. Cat. 626 ; 
53B. 161- 

VMiBSe-Headmao.— Tbe expression rillsge'besdman in the 3(adras Preiidency 
ma-ins a Village Munsil ora Village Magistrate, 32 U 253 (F B.) Under 8. 8 of Reg. XI 
ot 1816 erery Villagcbeadman sboold reciprocally commanicsto any Information which 
be may tecelre regarding offences committed or of gangs ot robbers or of inspiclons ebarae* 
test baring entered or taken refogo in each other's Tilliges and tbonid co-operate in 
apprehending them. Under 8. 9 of tbs aame regnlation they ate to report to a rolice-offieer 
the arriral of strangers and saipieious persons ia their Tillage Under tbli section the 
Tillage-headman It boond forthwith to eommanieate to tbe nearest firit-clau Magiitrste 
or the ofScer-in charge of a police-sistioa. whiehcTer it tbe nearer, any information which 
be mty obtain respecting certain grare oSencea. Ia point of fact in this Presidency the 
complaint or information to Ibe Village Magistrate Is ordinarily tbe first step in setting tbe 
Criminal Law lo motion in the esse of grate oflencee ipecified la (bis section, 32 K. 253 
at 262 (r.B4- 
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Owner or Occupier of Land.— The words ‘ irecr near tiJJope ' are now added. 
The section speaka o{ the owner or occupier of land but not of a house.* Where there are 
houses it is expected that the place would be populous and the Police would somehow get 
the information, la case of land in the Uluffassal there are not enough of policemen always 
avaiUble in the locality ai.d hence it is necessary that the owner or occupier of the land 
should giro such mformHtion to them. S3 B. tSi. See 23 W.R. {Cr.) dO at 61. Id 12 Mad S2 
it was held th)t the owner or occupier of a house within n village was notan owner of 
land within the meaning of S. 15 ; S3 B. 184. See also Weir I, 101. Land does not mean 
an irrigation tank and so a father was held by the Madras High Court (Cr. B Case 67 of 
1905) not bound bo report the death of his child by drowning in such a tank under this 
section. 


Agent of such owner or occupier.— The words “in charge of the management of 
such land" have Icen ncnly added The liability of a resident agent of an owner arises 
when the owner IS not resident and has no personal knowledge of the f.iet; when he has 
such knowledge the liability aUaohes to the owner. 23 W.B, (Or.) CO at 61. Bee 28 C S04, 
where It was held that a landlord was liable for the acts of commission and omission not 
only of himself but also of bia agent c t manager. 

Forthwith —This word must be construed with reference to the object of the enact* 

ment, \Vheio a vilUge kuf&nriii gave information to the Police some 7 or 8 hours after he 

was aware of the occurrence, it was held that tbe information w.ts not given /oiflitfifh as 
required by this section, Ratanlal 784 

Communicate any Information —Mere rumour which a Zamindar of a village 
and bis agent had heard of a disrppoared mto having bsen killed is not Information within 
the meaoiog of this seotlou, 1993 A<W.N. 297. Where tbs only information which a 
Vilhge ilaaeU had was (hat a jewel w is missing, bat ft w.asnoC known whether ft wag stolen 
or lost, it was held that there was not such information of the commission of the ofTence 
which he ass bound to commoicate under this scotioo, 5 M.L.T. CSTaap Cr. L.J. 221. But the 
ptovlsious of this section should not be put to force against a person for purposes of vexation 
where the police actually obtained mformaiion from other sources. 4 C 623, foltov.'ei in 
20 0. SIC ; eeo 7 M 436 at 438, where it was held that these provisions of law ought not to bn 
worked solely for the purpose of vexviion, but for the purpose of {n<uriDg that Information be 
not Wilfully withheld by those whose position renders them liable to give it, and that it is 
not reasonable that every person other than him or those from whom such information has 
been actually obtained, who may possibly be bonnd to give the information, should bo pro- 
secuted for not having done so. See Ss. 176. 177. See 179 and 217, I.P.C,, for punishment for 
omission to give the information, See also 23 Cr. 1.J, 162 sC3 Ind. Cas. 62G ; 23 Cr L J, 343 
-68 Ind. Cas. 1031. 


Which he may poaseas,— Tbie section does not make It incuiubent to com- 
municate to the oiScer in charge of a police station any rumour of on occurrence on the 
village. It Is only such information which a village headman, cto, may possess that 
Is to bo commnnleated. The amendment is clcsr as It uses the word 'possess* In 
tbopUceof 'obtain ' which wav in tboer -I'-n before the amendi isnt, 1921 Pat 181 — 
23Cr.LJ. 973 = 81 Ind. Cat. C20 Been’ -L J. 257-9 Cr, L 3 ?>I. 


Notorious Receiver or Vendor c. 
perty, sreS. 410, I.P.C., and for bsbitusll 
19 C. 190. 

A Thug Is cno who babitaally sss'-ci 
personi focrob'h’i' and murdering them. 
Eacaped —See 8. 323, 1 p. 
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Sub'Sectlon (3). — Aa order passed bj the District Magistrate io accordance nlthtbo 
rules framed GovecDmeot under this sob'sectioo, i.e , dismissing a village-headmaa is an 
executive order and is therefore sot subject to the tevisionol junsdictioa of the High Court, 
29 A. 563. 

The ofleaoca mentioned herein arO'— S. 231. Counterfeiting coin ; 8. 232 Counterfeit' 
ing king's coin : S. 233 Making or aoltiog counterfeiting instruments ; 8 231. Making or 
selling instruments for counterfeiting king's coin; 8. 23S Possession of counterfeiting 
instruments; 8 236. Abetting in India counterfeiting coin out of India; 0.237. Import 
or export of counterfeit coin ; S. 233 Import or export of king’s coin ; S. 303. Murder ; 
8.301. Culpible homicide not amounting to murder; S. 382. Theft after preparation to 
cause death or hurt ; S 393. Robber; ; S 393. Attempt at robber; ; 8 391. Hurt in 
robber; ; 3. 395. Dacoity ; S 307. Censing death or hurt in robber; or dicolt; ; S. 398. 
Attempt at robber; or dacoit; armed wUh deadly weapon; 8.399. Preparation to commit 
dacoity ; S, 102. Assembing to commit dacoit; ; 8 435. Mischief b; fire, etc. ; 8 436 
Mischief b; fire to destroy house, etc. ; 8. 449. House-trespass to commit offence punishable 
with death ; S. ISO. House-trespass to commit offence punishable with transportation for 
life; 8 157. Lurking house-trespass or house-breaking by night; S. 458. Lurking house- 
trespass or bouso-breaking by night after preparitien to causa hurt, etc. ; 8. 159. Grievous 
hurt m committing lurking house-trespass or house-breaking; 8. 160. Death or grievous 
hurt by one of several persons engaged io house-breaking, ete ; 8. 489-A. Counterfeiting 
currency or bank notes , 8 ISO B. Using as genuine forged currency or bank note ; 8. 489-C. 
Possession of forged or cottoterUit currency or Mok notes; B. 489*D. kfaking or possessing 
instrumeuts for forging or counterfeiting cumooy or bank notes. 

CHAPTEB V. 

Op Arrest, Escape and Betaking. 

A. — Arrest generally, 

46. (1) In making an arrest the police-olBcer or other person 
, niakinc the same shall actually touch or conhne the 

Arrest now made. , ^ i , 

body of the person to be arrested, unless there be 

a submission to the custody by word or action. 

(2) If such person forcibly resists the endeavour to arrest him, or 

attempts to evade the arrest, such police-officer or 
to endeavour person may use all means necessary to effect 

the arrest. 

(3) Nothing in this section gives a right to cause the death of a 
person who is not accused of an offence punishable with death or with 
transportation for life. 

Arrest— M&Dual detentiou Is not essential to couitituts arrest. Weir I, 203. Tbo 
Court U a jealous gusrdian of tho tight of persooat freedom aud requlcea soy latetCerence 
with the liberty of tbe subject to be strictly jostified, S2 C 615 at C16 ; see also 16 A. 43 
at47 : 18SS A W.N 53(F.B). Any man nbo is being arrested has a right to ask tbe 
officer arresting him to show him what power be has to do so If the arrest Is under a 
vrarrastit has boon held Ihitths man arrested Is entitled to ask that tbs warrant be 
shown to him to ice that he is being properly arrested, and that, when tbe warrant is not 
shown to him and tbe arrest is made such an arrest will not be a legal arrest. A man is 
entitled to know when a constable is arrestias him under wbat power he is acting 
aadtltheeoastable states that he acts esdet a certain power which tbe msn knows 
10 
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li9 has Dot got, he bis entitled to object to such srcest and to escape from such onatody 
when arrested* 47 M, 442 at 444 ; See S SO, infra which lay down tbit if the arrest bo 
under a warrant, the substance should bo notihed to the parson to be arrested, and, if so 
required, the warrant should be shown. Sea Bs. 224 and 225, l.P.O. which make resistance 
or obstruction to lawful arrest* punishable. Illegality of the arrest does not afiect 
the juiisdictiou of the Magistrate to try Jhe offence thoi'gh that fact is material 
in cases of prosecution for resistance to police in arresting Bee 35 B. 225 ; 26 Id. 124; 
29 Cr.L J. 1089=112 Ind. Cas 673. A police ofScer who arrests a person without notifying to 
him the substance of the warrant under S 80 in/m where efforts have been made to erade 
orprevent the arrest IS justided in hisnetien by the provisions of this section and such 
custody is lawful custody and rescue from such custody is an ofience under 8 22o-B , ‘l.P.O. 
49 C.L.J. 264=33 CW.N 284=30 Cr. Ii.J. 703=116 Ind Cas. 723. Sea Ss 6'J, 66,67, 77. 
and 78 *ft/ro as to arrest by private persons. SeeSs.lSOaud 131 as toarrest by military 
officers and 6s 64 to 67 as to arrests by Magistrates. 


47. If any person acting underawamnt of arrest, or any police- 
officer having authority to arrest, has reason to 

Search of place believe that the person to be arrested has entered 
entered by person . .... , , ... 

sought to be arrested mto, or IS withm, any place, the person residing in, 

or being in charge of, such place shall, on de- 
mand of such person acting as aforesaid or such police-officer, allow 
him free ingress thereto, and afford all reasonable facilities for a search 
therein. 

ITodet 8s. 77 and 78, infra, warrants of arrest may be directed to persons not ponce- 
officers, and 6s. 64 and 68, in/rd, apply to arrest by a police-officer This section is not 
inteoded to restrict the powers of the police to enter the pUee to be searched. It is a provi- 
sion compelling house-holders to aBord the police facilities m carrying out their duties, and 
• . •• I- 1 ... «i.A w,4v rtf ft nolioe-officer, he may use force 

. . ater and tree ingress ought 

. , ' , . - lable facilities fora search 

therein. If difficulties as to ingress and search are placed in the way of a poliee-officer, be 
may use force to obtain Ingress under the next section. 


4S. If ingrass to such place cannot be obtained under section 47 
it shall be lawful in any case for a person acting^ 
Ptoceduro where under a warrant and in any case in which a warrant 
ab?t** obtain may issue, butcannot be obtained without affording 

the person to be arrested an opportunity of escape, 
for police-officer to enter such place and search therein, and in order 
to effect an entrance into such place, to break open any outer or inner 
door or window of any house or place, whether that of the person to be 
arrested or of any other person, if after notidcation of his authority and 
purpose, and demand of admittance duly made, be cannot otherwise 
obtain admittance : 


Provided that, if any suchplaco is an apartment in the actual 
occupancy of a woman (not being the person to be 
Sreaking open arrested) who, according to custom, does not appear 
in public, such person or police-officer shall, before 
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entering such apartment, give notice to such woman that she is at 
liberty to withdraw, and shall afford her every reasonable facility for 
withdrawing, and may then break open the apartment and enter it. 

*' Id mi cases ivbero the king is a patij, the officer, if the doors bo not open majr break 
the paitj’s hoDse either to arrest him or to do other execution of the kings process if otherwise 
be cannot enter. Bat before he breaks it he ought to signify the canseo! his coming and 
to make request to open the doors. The house of any one is not a castle or ptWllege but 
for himself end shall not extend to protect any person who flies to his house or the goods of 
any other which are brought or eonreyed into hishonse to prereul n lawful execution and 
to escape the ordinary process of law and therefore in such cases after denial on request 
made the officer may break the house Cfuster'a Public Qficeri, page 6. '* Having obtained 
admission the officer may break inner doors whether the defendant be therein at tha 
time or not. He may also break out in order to complete the execution. AUhongb the 
officer may force an entrance be is not euthorized in remaining in the bouse more 
than a sufficient time to exeente the warrant and in the case of an arrest If the party 
be away from the house he is nob justified in remaining there awaiting bis return " Jbid 
page 7. 

For atresUnga suspected person it the police-officerenters info a building bis action 
wouid be prma /a:ie justificrble, 36 C. 4)3. See 8. 00 infra as to a case in which a warrant 
may issue when summons which may be issued may not be obeyed. 

4-9. Any police-officer or other person anthorized to make 
an arrest may break open any outer or inner door 
open doors and win- or Window of any bouse or place m order to 
fibemtion liberate himself or any other person who, having 

lawfully entered for the purpose of making an 
arrest, is detained therein. 

This fcotion empowers a polieo'offieer who baviog lawfully entered a house for making 
an arrest finds himself locked inside and in such a case be may break open door, etc, to 
liberate himself. 


50. The person arrested shall not be subjected 
restrMat. to more restraint than is necessary to prevent his 

escape. 

See also 8s. G2 and 63 infra In this connection In no case is a police-officer justified in 
detaining a person for H slnglo hour except on reasonable grounds jottified by the circum- 
stances of the case. 6 W.R. (Cr.) 63; 19 W.R. (Cr.l 36. Abuseof the power conferred by this 
section is punishable under S. 370. T.P.O and 8. 39 of the Police Act V of 1661. Authority 
toarrestimpllesauthorlty to detain, Ratanlal 223. A police-officer is not warranted in 
detaining a person pending instruetioDS from his superior officer as to whether he shonld 
take cognizance, 24 47. R. |Cr.) 9L 

Si. 'Whenever a person is arrested by a police-officer under a 
warrant which does not provide for the taking of 
pem^!* *** or under a warrant which provides for the 

taking of bail, but the person arrested cannot furnish 
bail, and whenever a person is arrested without warrant, or by a private 
person under a warrant, and cannot legally be admitted to bail, or i« 
unable to famish bail, 
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the officer making the arrest or, when the arrest is made by a 
private person, the police-officer to whom he makes over the person 
arrested, may search such person, and place in safe custody all articles, 
other than necessary wearing apparel, found upon him. 

Under this section a private person making an arrest is not entitled to make any search. 
He is to make over the person arrested wilhoat delay to n poHca-ofRcer who may search such 
person. Under S. 523, \nfra, the seizure of property ehtll be forthwith reported to the 
Magistrate and 8. 53, in/ra, provides for the custody of ofiensive weapons taken from the 
arrested person. 


Mode of searching 
women. 


S2. Whenever it is necessary to cause a 
woman to be searched, the search shall be made by 
another woman, with strict regard to decency. 


The word ‘ decency ‘ was substitated for the words ‘ habits and customs of the country, 
which occurred 10 the 1872 Code, 


53. The officer or other person making any arrest under this Code 
may take from the person arrested any offensive 
i>Ssn°”e“eap°""'"’ Weapons whicU he has about hU person, and shall 
deliver all weapons so taken to the Court or officer 
before which or whom the officer or person making the arrest is required 
by this Code to produce the person arrested. 

Any offenitve weapons —Such as swords, daggers, rifles, guss, clubs, or ths like. 


B. — Arrest ioithout TTarran^. 

When r»nc. «..r ^4. (1) Any police-officer may, without an 

arrest without war- older from a Magistrate and without a warrant, 
arrest- 

first, any person who has been concerned in any cognizable 
offence or against whom a leasonable complaint has been made or 
credible information has been received, or a reasonable suspicion exists 
of his having been so concerned ; 

secondly, any person having in his possession without lawful 
excuse, the burden of proving which excuse shall lie on such person, 
any implement of house-breaking ; 

thirdly, any person who has been proclaimed as an offender either 
under this Code or by order of the Xiocal Govornmont ; 

fourthly, any person in whose possession anything is found which 
may reasonably be suspected to be stolon property and who may reason- 
ably l>e suspected of having committed an offence with reference to such 
thing ; 
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fifihhj, any person who obstmcts a pblice-officer while in the 
execution of his duty, or who has escaped, or attempts to escape, from 
lawful custody ; 

sixthly, any person reasonably suspected of being a deserter from 
Her Majesty’s Army, Navy or Air Force or of belonging to Her Majesty’s 
Indian Marine Service and being illegally absent from that service ; 

seventhly, any person who has been concerned in, or against whom 
a reasonable complaint has been made or credible information has been 
received or a reasonable suspicion exists of his having been concerned 
in, any act committed at any place cut of British India, which, if com- 
mitted in British India, would have been punishable as an offence, and 
for which he is, under any law relating to extradition or under the 
Fugitive Offenders Act, 1881, or otherwise, liable to be apprehended or 
detained in custody in British India ; 

eighthly, any released convict committing a breach of any rule 
made under section 5G5, sub-section (3) ; and 

ninthly, any person for whose arrest a requisition has been received 
Jrom another police-oficer, provided that the requisition specifies the 
person to he arrested and the offence or other cause for which the arrest 
is to be made and it appears therefrom that the person might lawfully 
he arrested without a warrant by the officer who issued the requisition. 

(2) This section applies also to the police in the town of Calcutta. 

Amendmeat.— CL (9) is new. 

Police-officer.— I d 35 C. 331 It was brid that a Dvffaior onder Bcoga] Act VI of 
1370 is Dot % pollee-offieet A ChovJ.xdar ia tbe K.W.F. is not a member of the police force, 
and cannot arrest nndcr tbis section. If A.L.J.789 ; 3A.5D; ZC.W.N.637. Batapolico 
constable deputed bj bis anperior officer to be <m the look ont for one a^aisst irbom s 
warrant ba« been issued was held to be a police-officer within this seetioD, 36 A. 6. Bee also 
47 H. 1023. The police of an adjoining Kative State cannot lawf nllp arrest a person suspected 
of hsTing committed an oflence in a NmtiTe State, in Brltiih territorp, 29 A. 377, 

Alay arrest.— The word arrest litenlly signiEes a setting, a stop or stay Arrest is tha 
resttalniog of the liberty of a man's person In order to compel obedience to the order of 
a Court of Justice, or toprerent the commission of a crime or to ensure that a person charged 
or suspseted may beiorthcoming toanswerit” WI>e.rt<m,'iLavLtxieon. When theperson tobe 
arrested comes witbin the 1st clause of tbis aectlon he may be arrested without an order from 
aMagiftrale and without awarrant The writing out of a warrant or as order for arrest in 
such a case it a snpcrflnout a;t and it cannot be considered as illegal, 18Cr L J. 668w 
ISlnd.Cas. 3lt ^Yhe^« a police-officer trresta and tells tbe person arrested expressly that he 
is doing to coder a partieulat authority which be claims to arrest him and toeb arrest is 
resisted, It will be lor the prosecution oa a charge lor resistance to eatabliih that the poliee- 
cficer bad power to act order the authority be claJraed to hare and not coder some other 
pTOTisicn of law to mrreet, 47 M. 442. Tbe question whether the officer who effected the 
arrest was acting within or beyond bis powers In making the arrest does not affect theqoes- 
tion whether the accused wasgnilty or not gnilty cl the effenee with which be was ebsrged, 
58 H. 154. Illegality of arrest doee not gltUte extradition proceedings prorlded forther 
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the officer making the arrest or, when the arrest is made by a 
private person, the police-officer to whom he makes over the person 
arrested, may search such person, and place in safe custody all articles, 
other than necessary wearing apparel, found upon him. 

Under this section a private person making an arrest is not entitled to make an; search. 
He IS to make over the person arrested without delay to a police-ofBcec who may search such 
person. Under S 523, infra, the seizure oi property shill be forthwith reported to the 
Magistrate and 6. 53, in/rn, provides for the enstody of offensive weapons taken from the 
arrested person. 


Mode ol searching 
women. 


52. Whenever it is necessary to cause a 
woman to be searched, the search shall be made by 
another woman, with strict regard to decency. 


The word ‘ decency ' was substitnUd for the words ‘ habits and customs of the country, 
which occurred in the 1672 Code. 


53. The officer or other person making any arrest under this Code 
may take from the person arrested any offensive 
oeensivo^weapons!***** weapons which he has about his person, and shall 
deliver all weapons so taken to the Court or officer 
before which or whom the officer or person making the arrest is required 
]}y,thls Code to produce the person arrested. 

Any offensive weapona —Such as swords, daggers, lillcs, guns, clubs, or the like, 

B, — Arrest without Warrant. 

When polic. =..y 54. (1) Any police-ofBcer may, without an 

arrest without war- Older from a Magistrate and without a warrant, 
arrest- 

first, any person who has been concerned in any cognizable 
offence or against whom a reasonable complaint has been made or 
credible information has been received, or a reasonable suspicion exists 
of his having been so concerned ; 

secondly, any person having in hia possession without lawful 
excuse, the burden of proving which excuse shall lie on such person, 
any implement of house-breaking; 

thirdly, any person who hos been proclaimed as an offender either 
under this Code or by order of the Local Government ; 

fourthly, any person in whose possession anything is found which 
may reasonably be suspected to be stolen property and who may reason- 
HMy be suspected of having committed an offence with reference tosuch 
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fifthhj, any person who obstructs a pblice-officer while in the 
execution of his duty, or who has escaped, or attempts to escape, from 
lawful custody ; 

sixthly, any person reasonably suspected of being a deserter from 
Her Majesty’s Army, Navy or Air Force or of belonging to Her Majesty’s 
Indian Marine Service and being illegally absent from that service ; 

seventhly, any person who has been concerned in, or against whom 
a reasonable complaint has been made or credible information has been 
received or a reasonable suspicion exists of his having been concerned 
in, any act committed at any place cut of British India, which, if com- 
mitted in British India, would have been punishable as an offence, and 
for which he is, under any law relating to extradition or under the 
Fugitive Offenders Act, 1881, or otherwise, liable to be apprehended or 
detained in custody in British India ; 

eighthly, any released convict committing a breach of any rale 
made under section SG5, sub-section (3); and 

ninthly, any person for whose arrest a requisition has been received 
from another poliee-oficer, provided that the requisition specifies the 
person to he arrested and theoffcnce-or other cause for which the arrest 
is to be made and it appears therefrom that the person might latcfully 
be arrested without a warrant by the officer who issued the requisition, 
(2) This section applies also to the police in the town of Calcutta. 

Amendmeat.— CL (9) U oew. 

Police-officer.— I d 35 C. 351 it wis held that a Duffadar under Beogn] ict TI of 
1870 is not police-officer A ChouKidar In the N.W.P. is not a member of the police force, 
and cannot arrest under this section, 14 A.L.d.789: 3A.60; 2C.W.N.637. Botapolico 
constable deputed hy his luperior officer to be on the look ont for one against srhom a 
warrant has been Issued nss held to be » police-officer within this Eectioo. 36 A. 6. Bee also 
45 H. 1023. The police ol an adjoining Katiee State cannot lawfullj arrest a person suspected 
of haring committed in oflenee in » Native State, in British territory, 29 A. 377, 

May arrest.— The word arrest literally sigoifics a setting, a stop or stay. Arrest Is the 
restraining of the liberty of a rnsn’i person In order to compel obedience to the order of 
a Court of Justice, or to prevent tbecomuslssloa of ■ crime or to ensure thvt a person charged 
Or suspected may befottbcomlrgioanswcrll" merton’$LaaLeziem. WTien tbepemn to be 
arrested comes within the fit clause at (hisaectlonhemay bearmted without an order from 
aMsglstrate and without a warrant The writing out of a warrant or an order for arrest fo 
such a case it a supcrQnout act and it cannot be cousidered as illegal, ISCr. L.J. 668» 
IJfnd.Cas. 311. NVhero a police-officer arrests and tells Ibe person arrested expressly that ha 
is doing to under a particular authority wbieb he claims to arrest him and sneh arrest is 
resisted, It will le for the pfusecutlon on a chat^ for resistance to establish that the pollee- 
effieer had power to act order the aothority he clatiaed to have and not under tome other 
proviMon of law to arrest, 47 M. 412. The question whether the officer who effected the 
arrnt was acting within or beyond bis powers In msVing the arrest does not aC«ct the quee- 
tloQ whether the accused was guilty or not goitly *1 the offenea with which be was charged. 
28 N. 131. lUegsUty of arrest does not vitiate extradition proceedings provided further 
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action was gone thorough];, 39 C. 16$. A poUco constable not in police uniform has 
authority to arrost a person suspected of haring committed cognizable oSence without a 
warrant, 21 A.L.J. 791 =°23 Cr. L.J. 652=61 Ind. Cas. 119. A police constable, who knew a 
warrant of arrest had been issued against the accused, and who was asked by bis Inspector to 
look out lor him, may arrest eren though he has no warrant with Lim, 40 M. 1028. 11 a 
Court is competent to try case, it does not in the least matter bow tbe accused came before 
the Court, whether he was legally or illegally arrested, 31 C. 557 ; CS B. 225 ; 7 B. 369 ; 
26 M. 125 ; 1936 P.R. (Cr.) 17 ; 29 Cr. L.3. 1089=112 Ind. Cas. 673. 

Reasonable complaint or suspicion.'— What is a reasoDsble complaint or suspi* 
cion must depend on the circumstances of each particular case, but it must at least be 
founded on some dehnite fact, tending to throw suspicion on tbe person arrested and not on 
a mere suruise or Information A genertl definition of what constitutes reasonableness in a 
complaint or Buspicion or credibility of information cannot be given, but must depend 
upon the existence of some tangible proof within tho cognizance of the arresting officer and 
be must judge whether It is sufficient to establish tha reasonableness or credibility of the 
charge, information or suspicion, 52 C. 319. The complaint referred to (n this section need 
not bo made to the police constable himself who arrests the person. But it is sufficient if it 
was made to a Magistrate who issues a warrant of arrest. In such a o'se there is a reason* 
able complaint of tbe accused being concerned m a eogaizable ofienee, and the arrest by tbe 
constable without a warnnt is justified under this sectioo, 21 A.L.J. 791 ; 22 Cr. L.J. 758 = 
64 Ind, Cat. 278. Still less have tho police any power to arrest tbe persons as they appe-ar 
sometimes to do merely on tbe eltanco of eometblng being hereafter proved against them on 
a complaint being made— per Uarkby, / , lo 7 W.R. (Cr.) 3 at 5. See also 12 B. 377 as to 
what is reisonable suspicion. A police constable ho authority lo arrest under thie section a 
person saspeeted ol having committed a cognizable ofienceeven though bo is not lo police 
auilorm when arresting the person suspected, 1925 Pat. 181=25 Cr. L.J. 973= 81 led. Cas. 620, 

Credible fnforntatloa.—As to wbat is credible information, see 36 A. 6. As laid down 
la 1883 P.B. (Cr. J.) 7 (F.B, I credible informatioo iooludes any information which, in tho 
judgment of the officer to whom it Is given, appears entitled to credit in tbe partionlario 
stance and vrbich he believes, and it need not be sivoro Information, 39 Cr.L.J. 623 = 116 Ind. 
Cas. 49S. Where a constabio who knowing the existence of the warrant of arrest against 
a person for tbs ofience of cheatlog, tried to arrest him, was held to have reasonable suspicion 
aod credible Information within this clause. Reasonable suspicion and credible .infor* 
mation must bo based upon definite (acts which tho police-officer must consider for himself 
before he acts under the section, 44C. 76. Omission to notify substance of the order for 
arrest to the person arrested is an irregnlarity cured by 8 537, infra, 18 Cr. L.J. 666= 
49 Ind. Cas. 3l4. 

Ctauae (3].— 'FrocUmailon under tbe Code Is one made under 8, Zl, infra. 

ClAuae (4) —Stolen property. — For definition of stolen property see B. 410, l.P.C. 
pos:css(on ol stolen property must bo recentnni txelushe, 6 W.B. (Cr.) 23. This clausa 
Kfers only to property reasonably suspected to have been alslen aod not to anything which 
tho police mav chooso (oTmTsIoo to havelpeea^tolea, 10 W.R. (Cr.) 20. See Ss 533 to 675 
infra as to the procedure to be follawrd when stolen goods are found. 

Clause (SI.— Obatructs.— Tbe word ''obstruction" is not defined in (be Indian Penal 
Code. Id ordinary languago it means Impeding the progress of anything and Ss. 186, 391 
and 2251. P.O., make obstruction penal. A person who obstructs a police-officer trying to 
scire property which he believes to bo stolen may bo arrested under this section, 12 B. 377. 

Uacape from taavful custody.— This section permits an arrest upon reasonable 
suspicion of the commission el an ofleoee, and ihercloro tbe custody is none the less legal 
because it is not followed by conviction or trial on the merits, 1898 A-W.N 191, sec also 
23 0 233:21 0.337; 29 A. 377; 19 M. 310:11 V. i|l and 480. A detention by a vilUge 
headman for an oCsoee is lawlol custody, 17 M. 103. • . 
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Clause (SI'—Sco S. 619 tn/rawbich en'tblei tlieQoTeznor-Gooeral in Oounoil to mako 
rules as to cises in wbicb persona subject to military law shall be tried by a Court to 
which the Code applies or by a Court*mattial, and the procedure to be adopted by a Magis- 
trate in such cases 


Clause (7). — To satisfy the requirementsof thisolausa two conditions must be present 
first, that the person to be arrested has been concerned in any act committed at any place 
out of British India which if committed in British Todia would have been punishable as an 
oilence, or against the person a reasonabie complaint has been made or credible information 
has been rccelred or a reasonable suspicion exists of bis baaing been concerned in such act ; 
and second, that the person is liable for such act to be apprehended or dcleintd in custody 
in British India under any law relating to extradition or under the Fugitive Ofienders* Act 
1B81 or otherwise. The first cf these requisites contemplates either the proof of a fact, cu, 
the fact that the person having been concerned in the act, or a reasonable corophmt, or 
credible information or a rearonable cuapicion of hia having been concerned tbereir. The 
wording of this part of the clause la very similar to that of cl. (1) of tbo section. Under 
that clause It has been held C 76) that it gives a polica-cfBccr personsi authoiity which 
involves personal responsibility and the rcvsokable suipiciou and credible information 
must be based upen definite f.icts which the police-officer mnst consider for himself before he 
nets under this section and thatbeoinnot delcgUe bis discretion or tako shelter under the 
belief or judgment of another police-officer The wording of the clause clearly it dicates that 
the arresting officer has to exercise bis own judgment and to form bis own opinion as to 
whether be should or should not act and to enable him to do so he mnst have the necessary 
facts beforo him What is a reasonable complaint or suspioioa must depend on tho 
elreumstanees of each particular case but It must be at least founded on some definite fact 
teadiog to throwsoipieicn on the person arrested acd not a tsero vague sormise or infer* 
mstion. A geoeral definition of what eoDstltnles teatonableness in a complslnt or suiptoion 
Of credibility of an information cannot te given but must depend upon the existence of 
acme tangible proof within tb e ccgniuoce of the arresting poliee-cfficer, and he mnst judge 
whether it ii suffieieut to establish the reasonableness or credibility of tbs charge, infor- 
mation or autpiciott The record requisite is that there must be a present liability for apprehen- 
sion or detention and not a future possible liability for apprehension or detention. The 
issue of'some sort of process under tbe law would create such a liability though tbe process 
may not have been allowed and is not available for execution. These conditions beiug made 
out and an arrest being validly and lawfully made, tbe police must forthwith produce a 
person arrested beforea Magistrate, 92 C. 319 8 68 iu/rasuthcri/es a police-officer to pursue 
any person to be arrested into any pisce in Biitleb India. Be cannot pursue an ofieoder 
Into any place outside British Indls, say a NaUve Blate, end arrest him ihsre,23 C. 20 (P.C.) ; 
1 Lah. 406. This clause authorizes the arrest In Brllisb lodlaofa British subject commit- 
ting outside British India cnmlcal breach of trustor anyone of tbe oCences mentioned in 
the schedule to the Extradition Act of 1903, thus superseding tbe decision in f9B. 72. 
The police in British India can now arrest lugUlves from Native States without 
a warrant under this clause, 7 Bern. L.B. 4S3. 

Clause (6).— This clause refers to rules made by Local Oovernments relating to notifica- 
tion of residence by a released convict under B. 6C6, In/rS, and any released convict 
committing a breach of the rule may be arrested. 

ctauae (9) —This danse has been newly added to provide for cases when one pollee- 
ofTieer has load on the reqnlsltioa issued by another police-officer reitridlng the reipooslblllty 
of the arresting police-officer to the conditions mentioned in this eltuse. Incases however 
where the clause “ firstly " applies, the responsibility it that of tbe armtiog officer himself 
and the principle IsiddowD in 1(1 C. 76) still holds good. Tbit new claure does not afiect 
the prortslons of " sersntbly. '* 53 C. St9. 
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Arrest of vagabonds, 55. (1) Any officer in charge of a police-station 

habitual robbers, etc. m3,y, in like manner, arrest or cause to he arrested — 

(а) any person found taking precautions to conceal his presence 
within the limits of such station, under circumsb ances which afford 
reason to believe that he is taking such precautions with a view to com- 
mitting a cognizable offence ; or 

(б) any person within the limits of such station who has no 
ostensible means of subsistance, or who cannot give a satisfactory 
account of himself j or 

(c) any person who is by repute an habitual robber, house-breaker 
or thief, or an habitual receiver of stolen property knowing it to be 
stolen, or who by repute habitually commits extortion or in order to 
the committing of extortion habitually puts or attempts to put persons 
in fear of injury. 

(2) This section applies also to the police in the town of Calcutta. 


Scope of the section.— This sectloo u iodepeadea* of Ohipter VIII, oUhough ptcoeed* 
logs nodoT Chaptet VIII follow such ao arrest as a sslural eonseijurnce. Therefore a 
polloS'Offleer under this eection ma; arrest withont an order from n Hftgistrate anp pexeon 
against whom proceedings under S. 121 in/ra ate contemplated, 33 A. 437 at 408. Where 
certain persons were arrested on eusptcioo of having been coooetood in adacoity and committed 
to ]all on the Magistcete's warrants, and belote the formal conolnslon of the investigation by 
police offlcoi reported to the blaghirito that there was so eoffioient evidence as to their 
participatton m the d looity , but the Magiatrato directed them to be detained in iail ponding 
police inquiry IS to their liability to bo ptoeoeded against under S 1113 and inturmatlon W'la 
laid before ibo Magistrito some tims afterwards, and an order uudor S. 112 passed, it was 
held that the detention wis illegal unless and until they were re-arrested by the police 
under this section, 43 A. 183 ; 41 A. 433 ! 1833 A.W.N. 212. Compare the provisions of this 
section with 8. 103, infra, and see the notes theteondor ; Bee also 35 A. 407. 

Officer in charge of poJlce-otatlorr. — Sea for d ifinitioa S. i (1) (p), supra, and also 
S. 550, in/ro, which includes of&cars oi higher raoh also in this expression. It is not any 
police-officer who is empowered to arrest under this ecotion. Officers in charge of police- 
stations are armed with exceptional powers under this section for the purpose of rostraining 
b-id characters They provide very strong remedies and should never bo put in force either 
by tbe officer in charge of a police-station, or the magistrate nf the district without the 
greatest deliberation, and except upon evidence which convinces the llagistmto that in the 
interests o! public welfare It is absolutely necessary to demand from tbe person before him 
Bceurity to bo of good behaviour. Comparing this section with 8. 112, tn/ra, and the follow- 
ing sections, there is little doubt that this section was intended for suppression of habitual 
bad characters whom an officer in charge of a police station saddonly finds within bis 
circle, or about whom he has good causo to fear that they will commit serious harm before 
there is time to apply to tbe nearest llagistrate, 14 A. 4) at 45' It if intolerable that tbe 
police should pursue the investigation of crime by defying all the provisions of law for the 
protection of the liberty of the subject under tbe colourable pretension that no actual arrest 
has been msde, when, to all tntonta and pnrposoaa person bas been in ihcir custody. Such 
a procedure li illegal and Is t gross and unsrarrauted breach of the powers entruitcd to tbe 
police-offieort, 1885 A.YT.N. 53 (F.B.) at 63 . This section docs not empower the police to 
arrest a person on suspicion of nnlswlnl gaming, 3 Cr. L.J. 20. , 
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la like ntBnner.^Thno TTor^i refer td the frcTtoci icvtlon nbicb applies toccrUin 
rpccifled cases and tfleto nltboul a tearrant and order from atfaglitrate- 

Sub«5ec(fOR (f f Is nol sQfSofcot (bat a poIioc-oOicer arreetiog a person andee 

this inb'tectlon bai reasoa to suspect that the person was coDccmcd In sorerat oncncct. It 
It fiirtberticcessarj to proTO that the persott was bjrrepute a babitual oOeoder or bp reputo 
a person habituallp eommUtlpK (be rariouioOcnces referred (o facrctn ; othorwiso the arrest 
is nlcrsl. 47 U. 442. 

Sub«Secllon (2).— Tbe police in Calcutta are empowered to act under ibis scctioni 
SI C. 557. 

56. (1) When any ofitcer in charge of a police-station or any 
poUcC'Oj^eer makiny an iuvdstiyation xinder 
A.puto Chapter XIV requires any officer suborainato to 
subordinate lo arrest hiiii to arrest Without a warrant (otherwise than 
without wsreaut. , » i i e , 

m his presence) any person who may lawfully bo 

arrested without a warrant, ho shall deliver to the ofBcer required to 
make the arrest an order in writing, specifying the person to bo arrested 
and the offence or other cause for which the arrest is to be made. 

Tht o^cer so required shall, he/ore making the arrest, nioti/y to 
the p«r«ojt to be arrested the substance of the order and, if so required 
by such person, shall shoxo him the order. 

(2) This section applies also to the police in the town of Calcutta. 

Ameadmeat.— B/ the addition of (be words "auf poliee-oSeer making iurestigi* 
tioD*', etc., power isgireu also to the iorcstlgatiog officer to depute a subordlaato to effect and 
arrest. The lost portion o( sub'iectlon (1) U ocwljr added 

Aq order In svrltlng.-.'An order in writing Is an authority to n subordinate police- 
officer to mtke an arrest, which the superior officer. It present, would himself make oa bis 
own responsibility. The issue of an order under tbia section does not limit tbe power of 
the officer under 8. 61 supra, 3 Pat. 333. 8. 83, infra, only applies to execution of warrants, 
and not to an order In writing under this eecUon, and bo tbe officer making tbe arrest is 
not bound toshow tbe authority under wMcbbe Isootiog tbongb Jtmayhe desirable to do 
BO, 27 Q, 320, but tbe last portion of <ub-eeetIou ID newly introduced proTides » real safe- 
guard against abuse of powers by the Police. Sse 23 Cr. L. J. 553. It is to bo presumed 
that an officer who takes action onder a partionlar section must be deemed to hare fnll 
powers until tbe contrary is prored ; ereo where a police-officer who tskes action is not in 
charge of a police-station ooder the pcomloos of this section he conld have been antho- 
nsed by the officer la charge of tbe police-station to lawfully conduct the search. It Is for 
tbe defence to proTe that an officer who cooducted the search was not the officer 
in charge of the pollce-atatlon at tbe time of the search Whether the search was 
legal or illegal, when contraband articles were as a matter of fact found 
Id tbe possession o! the accused, so question of the legality of the search or other- 
wise can be raised by him, 27 28 at 33 foUowinj 23 A.Ii.J. 354, No order in Writing is 

necessary if the oSence is a cognizable one, 8 61, supra, empowers any police-officer to 
arrest on bis own respoasibility. Where a head-constable Teibally ordered a constable to 
arrest One euspected of daeoity which the constable did in the presence of his snperlor, It 
was held that tbe arrest was legal, as daeoity is an oSenee for which any police-officer may 
arrest without a warrant and the arrest was ^rtually made by the head-constable, 11 W.R. 
(Cr.) 20, It la perfectly competent to tha officer in charge of the fhnnn, if he had 
disposed to have issued to any constable (abordlnate to him an order in writing 
11 
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eecUon for atreadng a person. The Afagistrata baviag issued his warrant for the arrest of the 
person, did not exclude the |uiisdiction of the officer in charge of the fliana and prmni 
him from Issuing bis written order under this section ; but it might be difierent if the 
Magistrate had decided to issue a summons only. Mere writing of the names o! any ol the 
constables on the back of the copy of the warrrant and the signing of that endorsement by 
the police-officerdid not constitute the copy of the warrant “ an ordcrin writing*', within 
the meaning of this section : but If the officer writes on the copy of the warrant "Arrest D, 
the person within named for the offence wUhin named " and had put the names of the 
constables on the copy of the warrant and had signed such endorsement, be would have 
made an order in writing within the meaning of this section, 10 A. 24C at 248*49. See also 
Ss. 65, 93, 107 (3) and 114, infra, A ehaukidar arresting under an order given by an S. H, 0. 
Is not bound to show the order nnless asked to produce it, 26 Cr. L.J. 795=86 Jnd 
Oas. 427. 

Or other caii5e.~As to other causes for which action can be taken, See 8s. 66, 93, 
307 (3) 8najl4 infra. 

Before arresting, notify to the peraoo to be arrealed, aubatance of the 
order.^-This provisionhas been newly added in thaamendment of 2923 making it compul* 
Eory on the officer arresting if so required to notify before arresting, to the person to be 
arrested the substanceof the order bnt this "section does not deprive, say a police constable 
of his statutory powers conferred iodependently of this section. The terms of H. 64 supra 
are very wide and antborise any police officer withont an order from a Magistrate and withoot 
any warrant to arr est any one concerned in a cognizable offence, eto. The mere fact tbsf a 
oemmand ceitifleate had been given to the officer under this section is not material as 
he bad Independently of such certificate power to make arrest and no valid plea of son* 
compllaooe with the provleioa of this section could be successfully raised. 27 Cr. L.J. 1310= 
95 lad. Cas. 354. 

57. (1) When any person who in the presence of a police-officer 
has committed or has been accused of committing a 
an^reau'ence*^^ non-cognizable offcDce refuses, on demand of such 

officer, to give his name and residence or gives a 
noma or residence which such officer has reason to believe to be false, 
he may be arrested by such officer in order that his name or residence 
may be ascertained. 

(2) When the true name and residence of such person have been 
ascertained, be shall be released on bis executing a bond, with or with- 
out sureties, to appear before a Magistrate if bo required : 

Provided that, if such person is not resident in British India, the 
bond shall bo secured by a surety or sureties resident in British India. 

(3) Should the true name and residence of such person not be 
ascertained within twenty-four boura from the time of arrest or should 
ho fail to execute the bond, or, if so required, to furnish (Sufficient 
sureties, ho shall forthwith be forwarded to the nearest Magistrate 
having jurisdiction. 

Refuiea on demand to give name and residence.— This is the only insUoeo 
In which a police-officer Is empowered to make aa Inquiry In a noo-oognizablo case, and the 
■cope of such Icqulry U limited ss laid down by this section. See 8. 169, infra as to procedure 
ou reccirlog lalormaUon '1 q ooa*cogakabl« cases. See 6 Bom. 1<.B. 697 where the actioq 
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el ft coDtUble «bo ftrmtcd one vho ««s qoftmllleg ca the pahlle road and detained him 
till hli name and ftddrcsa were aicetUlned waejuatifled ander this tccllon. Aporion «ho 
waa tried and fte<}n{ltcd ol dacoitj wai ro-armted bjr the poHeo ander 8. 55 and detained 
in custody lor 12 d\js on the pretext that they did not know bis true name and residsnco> 
held that he ihonid bare been released on hie exeentiog a bond under this section. Fora 
pollco-oiSoer or a Magistrate to detain an aecnted person ashen orders bare been passed by 
the Sessions Judge for bit immediate release It a most grave Irregularity and might ezpete 
the klagUtrato and a police*c{riecT to very eetlont tetuUt, 4t A. 4%3, 

Sub«Sectloa (2).— A poilce-ofileet other than an ofBeer in charge of a po1Ico*BtatIon 
may release a person on bis exeenting a bond for appear soee before a Magistrate. This and 
8. 69 (3) are the only two instances where an interior poliee-ol&eet is empowered to release a 
person arrested. 8. CO in/rn provides that in any other case he ia bonnd to send the arrested 
person to a station boure officer or to a Magistrate withont nnnecessary delay. 

58. A policc*oCQccr may, for tho purpose of arresting without 

Pursuit ot oDendcra any pcrson whom ho is authrized to arrest 

into other intii- under this Chapter, pnrsue each person into any 

dictions. , . rt -A* V T a* 

place in British India. 

Arrest by a pollee-offiecr In a Native 8tato ot a perron charged with an oSoneo com- 
mitted in British India Is illegal, as be is only entitled to pursue and amst In any place in 
British India, 23 G. 20 (P.C ) ; i Lah. 42S. 

Aa to arrest without a w*arrantsM 6s. 51 aud 55. tupra. Pot dcOoUion ot British 
IndUi see notes to S, 1 where S. 8 (7) ol the Qeoetal Clauses Act is set forth. 

59. (1) Any private person may arrest any person who in his 

view commits a non-bailahle and eognitahle offence 
pttilnt and apiece- Proclaimed offender, and, without tinKeces- 

dure on such arrest sary delay, shall make over any person so arrested 
to a or, in the absence of a police' 

officer, take such person or cause him, to he taken tn custody to the 
nearest police-station. 

(2) If there is reason to believe that such person comes under 
the provisions of section 54, a police-officer shall re-airest him. 

(3) If there is reason to believe that he has committed a non* 
cognizable offence, and he refuses on the demand of a police-officer to 
give his name and residence, or gives a name or residence which such 
officer has reason to believe to be false, be shall be dealt with under the 
provisions of section 57. If there is no sufficient reason to believe that 
be has committed any offence, he shall be at once released. 

Ameadmeat.— Sub'SccUou (1) ia xe-diattad. tbebhial aUeraUou is “ cause him to bs 
taken." It is not dow obligatory for tho petsou arresting to take the person himself to the 
police-station. Any private person may arrest. 

Scope of the section.— Uoder EoglUb Common Law ail private persons are 
justified without a warrant, in apprehending and detainlug until they can be carried before 
a Magistrate all persons found committing or attempting to commit a felony in the night. 
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Thongli the cases expressly refer to the night, they are sometimes cited without qualifi* 
cation but in cases of mere suspicion oE ielony and ofiences less than felony, n prmie 
person has no such right. 'Where a breach of the peace is actually being committed any 
private person may interfere to prevent it even though no felony he committed or attrmpted, 
after proper warning andcallmg upon tbe parties todesist Eoscoe Cr, Ev. and Fr, p. 222 
How see Stand 25Yict., 0. 96 S. 103 ; 0. 99 8 81; 0. 97 S. 61 as to statutory power of 
private persons to arrest. See also 14 and IS vict,, C. 19 8. 11. It is not obligatory 
on a private person to make an arrest under this section Under the Common Law 
of England, a private citizen has a right to arrest any person who is about to 
commit a broach of the peace, a power Tory essential to the orderly government of society 
and preservation oi the peace. In U. 913, lollowang the common law principle it was 
held that a private citizen (village headman) had the right to arrest a drunken and 
disorderly person when t here was a reasonable apprehensioa that ho would commit a breach 
of the peace and be a danger to villagers as auch power of arrest is very essential to the orderly 
government of society and the preservation of the peace But the Full Bench decision in 
$6 U. 605 held the power of arrest was not by virtue of the rule of English Common Law 
but by reason of the provision of Sa. 81, 9S to 105, 1.F.C a and the person cannot plead and 
invoke the aid of theCommoD Lawof Englandas adefence when cbsrgedfoc illegal arrest- 
The decision in 44 H. 913 was affirmed not on the ground of the applicability of tbe English 
Common law on which the decision was based, bat on the provisions of the Indian Fenal 
Code relating to private defence The Common Law of England relating to arrest by private 
individuals does not tun in India The general law on the subject is to be found in this 
section. This section is not happily worded but the Intention of the Legislature appears to 
have been to restrict the tight of arrest by private persons to eases in which a cognizable 
and Qon'bailabU oBence baa been committed m tbe presence of tbe person who arrests or 
causes the arrest of the oQender It Is not necessary that tbe person should himself 
physically arrest the ofiender Ho may cause such offender to be arrested by another, 62 C. 
61Sat 618-19 where 11 H. 430 la/offotrsiandSSO. 361 is d\$senled from. 

In his view commits a noo^baltable and cognizable offence,~Ftlvate 
persona ate not empowered to arrest in caeee which involve snspielon. In 35 0. S61 it was 
held that when a theft bad been completed before a Uu/dcfar came up, and the offenoe of 
thett not being a csntmalog oBence, be bad no power to arrest the thief who was carzying 
the stolen property. This case is dissented in 52 C. 613. Beo 27 G. 366 ; 23 Cr. 
L.J. 82=64 Ind. Cos 371. Tbe words '* in bie view ** mean in the presence of" "or 
within the sight of" and the bccUou provides that if an offence is committed In the 
presence of or wlthm tbe sight of eucb person, any private person, may arrest 
when he Is eotitUd to arrest tbe oBcndecif tbe offence is non-bailable and cognizable. 
To construe tbe words as meaning " in hh opinion " is unwarranted. The Legislature 

did not intend to give a private person authority to arrest an ofieoder if upon information 

received or from other circumstances appetring before him be is of opinion, that an offence 
has been committed Consequently the person arrested by a private individual cannot be said 
to be in lawful custody, if no oQcnco bas been committed in the presence of the person 
arresting and within his sight, but was found hiding himself inside a house, 26 Cr. L.J. 1462 
v89Ind Cas 1030 One tbould not put too strained a constrnction on the words 'in his 
view ' \Ybeco out of three persons who went out to commit theft of toddy from a tree two 
went up the trees to bring the toddy and tbe third man was standing at the foot of tbo tree 
collecting the toddy In a pot which ho had In bis hands with a view to carry it away bU 
arrest with toddy in his hands as a thief committing theft ' fn his view ' was legally justified, 
18 L.W. 818=25 Cr LJ. 792=81 Ind Cas. 812, where 33 C. 361 and 23 Cr L.J, 32-64 
Ind. Cas. 371 arc dlSlmguW^^d. 

Take autfi person or cause him to be taken >-Tfae words ‘‘cause him to bo 
taken " are now, and It is not obligatory On the private citizen to (ako the arrested person 
blmielf to the nearest police station. It is la accordance with the rulings in, 11 M 4S0 ; 23 
A. 266 ; 29 A. 673. 
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8s. 60-61) 


Mike o»er rcr5on iio »rrti>ted to o poHcfot fleer.— ^Vttre a i^mnUmaf.d* 

ciifj aa mrfMtcoa«T thii i”:tiea bnl Instead el Uking hints the oe»ml poHc«-iUtion 
l»kwhintoaM»ciiJral«heUrr3l'<t<dffon»ebirgeofwrj=gfolecnfiBeneat, S Pat LJ. 
1J3. Pet It he kc^ ta hii ewn cbiWt «lthcat Ukirg Ibe armUd r<rwa to the r^Hco or 
ilagiiirale, be I* gaiUj rt aa c2eae« ander S- 512 l.r.C., 27 Cr. L J. 1378 = 93 lod. Cat. 
£91 Tbeprsehion ct thii a«tioa are roteenplied »llh, II the arrciUd persoa it nado 
CTer ts a C^oaXiior to be Ukea to a |•cllce*^t»t^«l,a• Ibe it not apoJice oSeer 

coder Ihii Kctica aad csc»j< Iron hit cettedy 1» eot poBiibtbie. 41 C. 17 ; ree 27 C 3&S ; 
ket cecape Iron the cctUd.r e! a acmat c! the r<f»oa who atmUd while on hit war to the 
cearwl pcl’ice lUlion wat held paalibable. 11 K. 430. See alto the oew asesdneat, 
P-e$ece Iron the caitodr ef aprltaU per^a arretted a thief while la the act ef 
itnli-g it fcaiibthie eader S. 225, 1 P.C. 11 M 411 *=3 430 ; »«« alto 17 H. 1C3 ; 5 H. 22 
aadW A 575 

NMtfaoot dosecesaary delay.— A* a Btceral rale the pefreo arrested ihocJd be 
Ukea dirretlr to the Uagii'rate and rcthias that It areidible will joitify the Boa-ecn. 
pliaaeeelthitrule, Tweaty-foar boor* laeatioced la 6 t\ infra It the naiinan periad 
of detetlicn. A jcliee-eSeet bti Eol at aJ! etealt the power to deUia aa arreated perasa for 
mere lhaa 81 hoora. A police-cEcef thcald In no ra>e detala aa arretted ptraos for a 
tingle hear exsept cn rraa^cibic groetdt jailiCtd kj the eirrcstUEcet, RataB]al22: 
6 H.B (Cr ) B5 ; 7 W R. (Cr.) 3 ; 19 W.R. (Cr). SS. 


60. A pnlice-officer making an arrest withont warrant ehall, 
without unnecessary delay and subject to the provi. 
Eions herein contained as to bail, take or send the 
Person arrested before a Magistrate having juris- 
diction in the case, or before the officer in charge 
of a police-station. 

Scope of the oectloo— The precsotioo Uid down Is thij asd the next aectica is 
desissed to aeccre that withia set core than 21 been cl the arrest of an aecesed peisoa 
Bone Magistrate iball bare rrirn cl wbat iscoisgoa acd aone ksowledge of the aatcre of 
the charges against the aeecsed. bowerer icrcnplete the isfcizsation naj be, 23 C.W.H. EoO 
s2S Cr. XteJ. 1233^82 led. Cu. 131. A poliee-oCcer armtirg a persoa ebosld net beep bir.! 
is a place o! cenfiseaest aeleeted by bin. bet aboold send bin Innediatelp to the police* 
Elatios, and thus place the arrested person in the miedy of the oSoer is charged the 
ststioo who ia the person eatrnsted by the Act in the coadset ef the fnqniiy, 7 WJt. (Cr.)3, 
He baa BO antberitj todetais the arrested person for 21 bonrs coder 8. 61 in^a, BataBl&I22. 

Provistona faerelo contalaed «s to ball. — See Ea. C3, 1C9, l7o (lu 496 and 
437 infra which praride for the takieg of baO- When tbs police arrert a person under 
S. S5 tvpra they are bound to gire the person arrested the option of bail and that bail eball 
be, as the Code reqnires not exsessire sed in accordance with the position in life oempied by 
bin. .....To deprire any person of hia liberty ia a most aeriooastep to take and it is hardly too 

nneb to say that extry step ia the process thonld abow eitrene deliberation and care and if 
a person baa to be arrested preTioas to in^ry be ebonld be girea the option ef release upon 
Fnp>er bail, 14 A. 45 at 47 ; 52 C 615. 


Person arrested to be 
taken before Hagii* 
tnta er e£eer in 
charge ef ptlice* 
fUtlos. 


61. No police-officer shall detain in custody a person arrested 

without warrant for a longer period than under all 

Person arrested not ... . » - 

u> be detuned note circumstauces of the case is reenable, and 
bon” twenty-four period shall not, in the absence of a special 

order of a Itbgistrate under section 167, exceed 
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Tbaagh the cises expressly relet to the night, they are sccelicea cited sritfccat qcaliS* 
calien bst in cases o! mere suspicion of felony and oSecces less than felony, a pritaie 
person has no such tight. VTheie a breach of the peace is actually beieg cemmitted any 
priTUie person may interfere to prerent it e«a theugh no felony be ccmiuitted cr attempted, 
alterpTopern-amingandcalUcgupoatheparties todesist. Ecscce Cr. £v. erd Pr, y. SSi 
Kowsee Stand ShVicL, C. 96S. 103 ; C. 99 S> 31: C> 97 S. 61 as to statutory powero{ 
pnrate persocs to arrest. See alsu 14 and 15 vict.. C. 19 S. 11. It i$ not obligatory 
on a private person to mabc an arrest codec this section. Under the Common Law 
of Ecglsud, a private utinn has a eight to arrest any person who is about to 
commit a breach of the peace a power very essential to the crdeily goremaent c! scclety 
aud preservation of the peace In 44 U 913. following the common law pnnciple it was 
held that a private citizen (village headman) had the right to arrest a drunben and 
disorderly person when t here was a reasonable appnhension that ho would commit a breach 
o! the peace and be a danger to villagers as ench power of arrest is very essential to the orderly 
government c! society and the preservation of the peace Bot the Full Bench decisiou in 
46 H. 605 held the power cf arrest was net by virtue of the rule o! English Common Law 
hut by reason cl the provision cl Ss. 61, 95 to 103, 1.P.C.. and the person cancel plead and 
invche the aid of theCemmen Lawof Ecglacdas adcfence when charged for illegal arrest- 
The decision in 44 H. 913 was aStmed not on the ground of the applicability of tba Engiish 
Common law on which the decision was based, but on the provisions rf the Indian Penal 
Code relating to private defence The Common Law el England relating to arrest by ptivale 
Individuals does cot run is Indi^ The general law on the subject is to be found in this 
section- This seeuen Is not happily worded but the intention of the Legislature appears to 
have been to restnet the right c! arrest by private persoos to eases in which » cognizable 
and cou'bailable cSecce has beeucosmitted inthepreseneeol the persoa who arzesta or 
causes the arrest of the eSeeder It is cot cecessary that the person ihonid hiinseH 
fhysially arrest the oSeoder. Ho nay cause cueheSsnder to be arrested by another, 53 C. 
61Sat 615*19 where 11 H. 430 is/oUoiredaudSS C.361 it disunUd from. 

la bit view conimlU a aon«baIlab)c aed cogolzablc offeDce,->Ptivate 
persons are notespoweredto arrest incases which Involve SQipicloQ. In 33 C. 351 it was 
held that when a theft bad been completed before a Du/hdi3r came up, and the oSscee of 
theft not burg a continuing oSesoe. he hsdno powerto arrest the thief who was cartyteg 
the stolen property. This case fs diuenled in 53 C. 615. See 2T C. 366 ; 23 Cr. 
L.J. 83= 64 Ind. Cai 371. Tbe words ** in bis view ’* mean ** ia the presence of" "or 
within the eight ot" and tbe nctlon provides tbit if an offence is committed in the 
presence of or withiu the sight of such persco. any private person, may arrest 
when he Is entitled to arrest the otfeuderil tbe cSenre is coQ'haUable and cognizable. 
To construe the words as meauiug ’’ in his opinion *' is unwarranted. Tbe Legislature 
did cot intend to pve a pnvate person authority to arrest an oStoderif Upon Informatjcn 
received or from other circumstasnsappeiring before him he it o! cplcioa, that an cdeoce 
has b^s committed Cossequestly the person arrested by a private iadividnal cannot be nid 
to be Id Uwlul custody, if no effeuee has been committed is the presence of the penon 
arresting acd within his fight, but was found hiding himself inride a house, 26 Cr. L.J. 1162 
*83 led Cat 1333 One should not put too strained a construction on the words *{n his 
view’ tVhere out ol three persoos whoweet out to commit theft of teddy from a tree tiro 
went op the trees to bring the toddy and the third man was stasdieg at the foot of the tree 
ccltecticg the toddy tn a pot which he bad la Ws hands with a view to carry it away bis 
arrest with toddy In his haadi as a thief cctamUUsg theft ‘ la bis view ' was legally justlfed, 
IS L.W. 818 = 23 Cr Ld. 793=81 led Caa. 812. where 33 C 361 and 23 Cr L.J. 33-61 
Ind. Caa. 371 arc dis.‘ia7ui]Hed. 

Take apch person or cauac him to be taken —The wards •* cause him to be 
tabes" are new. and It Is bet obligstory OB the private citizen to take the arresled petsen 
hlmwll to lie B*ar»t pcliw itatleo. It Is la aeoordance with the rulings in, 11 M 450 ; 23 
A. 266; 39 A. 573. 
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A^ake over periion ao arreated to • poIlce»of flccr.—^Vhere a rtirite perwa tona/IJa 
tnaVot ao Brrt*l un^er tbii ccetlon but Initcsd of taklog blm to tho nearest police lUtlon 
take! bim to a MiRutrato he li protoeted tfon a eha^e ol wrongful confinement, 5 Pal L J. 
129. Put if he iM-p* In bli own cuiiody without taking the arrcilcd pcfion to tho police or 
MagUtrale. he li guilty of an oCcDce under 8 S42 I I’.C-, 27 Cr. L J. 1378^93 Tod. Cai, 
891 Tho proTltiora of thii exxlion are not compiled wilb, If Ibo arrested perron Is mado 
©ter to a CfiotiUf-ir to be taken to a police-station, ai tho Cfioulifar ii not apojfco ofEcer 
under this section and escape from hia ca»te<dy ia not punisballe, 41 C. 17 ; 9Co 27 C. 360 ; 
but escape Irom the custody ct a lercani ol itc person wbo arrested while on his way to the 
nearest poKce station was held punfsbabte. If Jf. 43d. 6co tiro the new ameedment. 
Rescue from tbo cuitody of a private person wbo arrested a thief while in the act of 
stealing it punishable under 8. 225, I.P.C> H U. 441 and 490 ; ace alto 17 M< 103 ; fl H- 22 
and 29 A 973 

>Mthout unnecessary detsy.— Aa a general rule the person arrested should bo 
taken dltrclly to the 5Iagii)fat« and octhlng that It sTOldable will Justify the non-com- 
pliance of tbli rule. Twenty-four hours mentioned in 6 Cl In/ro it the maximum period 
of deter ticn A poUce-oflieer has not at all erentstbe power to detain anarrealed person for 
more thar\ U hours A poUee-cfTicet should In no ca<e dcUtn an attested periou for a 
single hour except on rrasonsbie grounds Justifted by the elroumstanccs, RataDlaI22; 
6 W.R (Cr ) 83 ; 7 W R. (Cr.) 3 j 19 W.R. (Cr). 36. 


60 . A pnlice-officcr making an arrest without warrant shall, 
without unnecessary delay and subject to tbo provi. 

Penoo arrested to be sions herein contained as to bail, take or send tbo 

taken before Jlsgls- a , , ■*» . 

trate or o£Bcer in Person arrested before a Magistrate having juris* 

bUHoL* * ** poUee- Jq before the officer in charge 

of a police-station. 

Scope of the sectfon— The prccauUoo laid down In this and the next section is 
designed to secure that within out more than 24 hours of the arrest of an accused person 
come hlagiatiato ahaU base acinn cl what U going on and tome knowledge of tbo nature ol 
the charges against tho accused, however Incomplete the information may be, 23 C.W.N. 850 
—23 Cr, L.J. 1203 «62 Ind. Cas- 131. A police-oflicer arresting a person should not keep bim 
In a place of cenSnement selected by him, but should send him Immediately to the police- 
station, and thus place the arrested person id the custody of (he oflicer in charge of the 
station wbo Is the person entrusted by the Act In the conduct ol the inquiry, 7 W.R, (Cr.) 3. 
Be has no authority to detain the aneeted person for 91 hours under 8 . 61 infra, RatanlaI22. 

Provisions herein contained as to ball^Ece Bs. 63, 169, 170 (1), 496 and 
497 infra which provide for the taklog of bail. When the police arroit a person nnder 
B 55 tupra they are bound to give the pereoo arrested the option of bail and that ball shall 
be, as the Code requires not excessive and id accordance with the position In life occupied by 

bim To deprive any person ol bis liberty is a most serious step to take and it ia hardly too 

much to say that every step in the process should show extreme deliberation and care and if 
a person has to be arrested previous to Inquiry he should be given the option of release upon 
proper bail, 14 A. 43 at 47 ; 52 C 619. 


61. No police-officer shall detain in custody a person arrested 
without warrant for a longer period than under all 

Person arrested not ., . , . ^ . 

to be detained mote tne circumstances of the case is reasonable, and 
h?urs“ such period shall not, in the absence of a special 

order of a Magistrate under section 167, 
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twenty-four hours exclusive of the time necessary for the journey from 
the place of arrest to the Magistrate's Court. 

Scope of the section. — Tbta soctioa applies onlj to the case of arrest mthout a 
u-arranf, nod S. 61 tn/ra provides lor the case of omsf t<Hder a tcarrant. The iatention of 
the Legislature havicg regard to this section and S, 167 tnyra, and the requirement oi 
justice geocrall; Is that an accused shonld be brought before a Magistrate competent to trf 
or commit, with ns little dela; as possible. 11 U. 98 This section does not apply to the 
police in Calcutta, U C.LJ, 134a>27 Cp. Ii J. 1183 b 97 Ind. Cas. 943; though the improper 
exercise of such power may he corrected by the High Court under S iOl infra. Bee also 
41 C.L.J.138(F.B.). 

Custody —The retaining of a person in a particular place or compelling him to go in a 
particular direction by force of an exterior will over-powering or suppressing in a way bis 
own volnnUry action is an Impiisooment on thepart of the person exercising that exterior 
wiU, 2 U.H.C,R. 396 ; see also 7 W.R. (Cr.) 3; 4 Bom L.B. 79 

Custody not to exceed 24 hours.— This section provides that the accused must 
not be kept lu custody for more than 21 honrs, but tbe law cannot mean that the number of 
bonra an accused person is detained at a fhann is to bo added irrespective of the eircum* 
stances- There must be a coatmuous detention of 21 hours to bring the parties within the 
scope of this section, 1 W.R. (Cp.) 6. Even it a person be rightly arrested, it does not rest 
with the discretion of tbe police-officer to keep tbe prisoner in custody wherever and as long 
ashepleases. Under no circnmstaneescaohe be detained without the special order of a 
Magistrate for mere than 21 hears. At the expiration of 2f hours, unless the special order 
has been obtained, the prisoner must cither be discharged or sent on to the Magistrate, and 
any longer detention is absolutely uolawfal ; and though tbe Code is not so express upon 
the place as the time of confinement, still, we think it is perteotly clear that it was intended 
that, where a poliee-offieet arrested any person, tbe prisoner shonld not be kept in confine- 
ment in any place which the subordinate officer might select but that be ebould, if possible, 
bo sent immeduately to the poUcc-statico and be placed In the enstody of tbe officer in charge 
of tbe station, who is the person cnUuited by tbe Act with the conduct of the Inqnlry." 

7 W.R. (Cr ) 3 at 6 : see also 6 W.R. (Cr.) 88 at S9 ; Ratanlal 22 ; 19 W.R. (Cr.) 38. The 
21 hoar's detention and the additional time necessary to bring tbe ocensed before a Magistrate 
allowed by this section and the 15 days additional detention allowed under 3. 167 infra, 
having expired, an accused person musteUber be released by the police under the provisions 
of 8. 109 (u/ra, security being taken for bis appearance before a Magistrate, it and when 
required or the acensed, must, under tbe provisions of 8 170 tn/ra, be forwarded under 
custody to a Magistrate who is empowered to take cogolzence of the offence upon a police 
report. The law as laid down in tbe sections of the Code seems to bo this, that on the 
expiration of the msxlmom period of IS days detention and tbe addlllonal time necessary 
to bring him before the Magistrate under this section and S. 167 infra, an accused must be 
released by tbe police under S, 169, seentity for appearance being taken, tbe Magistrate 
empowered most either take cognlrance, if bobas apoHes re^ott before him under 8. 178 
infra which makes out a prima/ncM case or be must reloaso him, 28 C W N. 490 at 492 = 
28 Cr. L.J. 6S>*&3 Ind. Cat. C2S. The iotentioo of the Lcgislatare Is that an accused person 
ebonld be brought before a Magistrate competent to try or to commit, with as little delay as 
possible. Die. 492. The precaution laid dovm In this and tbe previous section is designed 
to seenre that within not more than 84 hours of the arrest a Magistrate sh ill have iriitn of 
wbat Is going on and some knowledge of tbe natara of the charge against the accused however 
Iscomplete ibe Infortnalios zavy be, 29 C.W.N. 830-23 Cr LJ. 1203— S2 Ind. Cat. 131. 

excluding time necessary for lourney.— The twentylour hours specified herein 
are to be eouuted up to the time the arrested person leaves the police-station to the Magis- 
trate's Court. The time occupied by the jonroey is not to be counted in tbe period but it is 
the duty ol the Msgistrale to see that the time so occupied is reasonable having regard to 
tbe distance to be traversed and olhir local consldarattoni, Ratanlal 22. 
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Special order of a Atattutrate under 8. 167.— 9. 1C7 infra fixci 16 dajri in the 
«bo1e ai th« eitrcmfl period for xthleh a Ifafiitlnlo can aulhorire detention in police 
cnitodj during Inrcitlgation. The epeclal erder nsdtr S, 1C7 ii dlflerent from an order of" 
adjournment and remand nndrr 8. Sll or S. 3l7« fn/rd. 8. 9tl fn/rn alto declarci that the 
term of police ruifoiir It net to rroecd 16 daya at a tme A Magiilrale authorizing detention 
In police cuitodj- nnder S. 107, tn/m thould retaird hie rvaiont for doing to. ITe can make 
an order only when the acenteJ la produced before him, 6 D.L.R 274; 13 W.R. (Cr.) 27; 
•ce airo Weir II, 473. 


rolleo to 
apprebentionL 


62. Officers in charge of police stations shall report to the District 
Magistrate, or. if ho so directs, to the Sab*divisional 
Jfagislrate, the cases of nil persons arrested tvithout 
warrant, within the limits of their respective 
stations, whether such persons havo been admitted to bail or otherwise. 

Scope of the aectlon —ThU aection la enacted witb theobject of prompt cxereiso of 
judicial autbontj mth regard to arreata by tbo police to tro that no one ii kept onnccea* 
amir In cnitodp and It ii thi dutp of the Olatrict Maglitrata to examine carefullp the 
reportaof arreati made nodarthli ecctloq hj the police, Ratanlal 2S4. Bee Ibid 269 and 281. 

Or otherwlae.— Theae nordi mean rcle-ated nnder anb-B. (3) el S. £9, luprd. Failuro 
OB the part of a pollee officer to nport (a an oOeDco under B 21? I.P.O. 

63. Ko person who has been arrested by a 
Discharge of person police*officer sball be discharged except on his own 
apprehended. bond, or on bail, or nnder the special order of a 

hfagistrate. 

DUchar^d oa bla own Oond or on Balt.— Bee 6s, 67, 69, 1C9, 170, 49C and 
497 infra as to discharge on bond or ball. 

Under apeclal order of a Magistrate.— Compare the language of 8. Cl, supra; 
the special order coutemplated la one aoder S. 187, infra. 


64. When any ofTenco is committed in the presence of a Magis* 
trate within the locallimits of his jurisdiction, he 
Mag^strate”B*p™sence.° ^“7 himsclf arrest or order any person to arrest the 
offender, and may thereupon, subject to the provl* 
slons herein contained as to bail, commit the offender to custody. 

This aeclion is cleatlj not intended to treneb upon the great principle embodied in 
8 656, tn/ra, and therefore the llagiatrate is disqualified from exercising his judicial funo* 
tion in relation to the ofience committed lo his presence, Ratanlal 339. Bee 8s. 496 and 
497 infra as to ball. 


65. Any Magistrate may at any time arrest or direct the arrest 
in his presence, within the local limits of his jurisdic- 
flene^o/lirgfstratoy”* ^“7 person for whose arrest he is competent at 

the time and in the circumstances to issue a warrant. 


MagUtrate may arrest or direct the arrest In fils presence. — When the 
peglslatore empowers an officer ’to delegate an authority to do certain act to another pc 
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it necessarily implies that the orginal antboritj to do such act ia fully and completely in tho 
officer himself but that it is necessary for the exigencies of business that it should be done 
in the majority of cases by persona acting under anthonty derived from him. This principle 
ia adopted by the Legislature in Ss. 65 and 105 of (be Code 8. CS authorizes a Magistrate to 
mahe an arrest himself, or direct an arrest in bis preseocs in cases in which he is competeut 
at the time and in the circumstances to isaoe a warrant and S 105 provides similarly fora 
search by him or in bis presence, 31 E. 433 at 413, 

Acting undst this section and S 100 sn/ra In respect of a complaint under 8. 446, I>P.O.i 
a Magistrtte went and arrested a person hiding to a temple without making any final order 
on the occnrroQce report he had received previously. It was held that independently of the 
ocenrrence report the Magistrate's action was justified, and no action will lie against him for 
damages, 52 Ind. Gas. C09. 

66 If a person in lawful custody escapes or is rescued, the 
person from whose custody he escaped or was 
puMTo"nd reuk^fl^^' I'escued may immediately pursue and arrest him in 
any place in British India. 

Under this section any private person who makes an arrest under 8 59, supra, is 
empowered on escape of the arrested person la bis custody, to pursue and retake tbs arrested 
person. The expression used is *' the person from whoso custody he escaped,” which will 
certainly inclnda a private person. Eseapiog. rescuing and attempts to escape or rescue are 
punishable under 8s. 921 and 225, 1 P.O. Witbrrgard to gsoeral power of arrest see 8. 65, 
01. (5) supra aad 6. 59, supra which authorizes pursuit of ofiendots into other jurisdictions 
In British India 


67 , The provisions of sections 47, 48 and 49 shall apply to 

^ ... arrests under section C6, aUhough the person mak- 

Provisions of Ss. 47, . ^ , 

43 and49tdappiy to ing any such arrest IS not acting Under a Warrant, and 
arrests under 8. 00 js not apolice-olBcer baviDg authority to arrest. 

Sections 47, 48 and 49.— These sections relato to search of the place entered Into by 
the person sought to be arrested, wbat should be done when iogress Is not obtainable and to 
break open doors and windows for pnrposo of liberation, eto, 

CHAPTER VI. 

Op Processes to compel Appearance. 

A. — Summons, 

68. (1) Every summons issued by a Court under this Code shall 
he in writing, in duplicate, signed and sealed by the 
presiding oificcr of such Court, or by such other 

officer as the High Court may, from time to time by rule, direct. 

(2) Such summons sball be served by a police-officer, or, subject 
to such rules as the Local Government may 
prescribe in this behalf, by an officer of the Court 
issning it or other public servant. 

(3) This section applies also to the police in the towns of Oalcntta 
and Bombay. 


Farm ol (ummoni 


Summona by wham 
tervtd. 
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Scope of the eec1lon.**-(U Sah-teclSon (l) vUfa rmonn] rcrvKft vrbcnitis 
pncUcallf. Pfffontl Mftlee m*y ba made eUbcr by deUrfrin)? or Icnderlnij a copy, but 
that t«nder mutt be A ml tonclrr of a doeameol which il understood by (ho person to b« 
eerred end bo mutt haseTolunltrily waited Actaol delirecy Aod fndic-ilcd ia aome tray (bat s 
tender «rai (uCjcient II the man to bo aerTcdKiret the aerrer an adei^usto opportunity oi 
tonderiog tbs lamtoont. lha icrring ofScer ot«d not ddirer it. By tub section (3), tho 
person to whom tbe aammont hai been tondered may bo required to sign a receipt on the 
back of one of tba dupticalc* and t( bo runt away and ihult In h(i homo bo 

elesrly cannot bo asked to ilgn a receipt and be ibowt bis intention to protent KrTice^ 
Tboi a person who gets away from tho terrlng oOiccr with Ibo obrious intention of oot 
allowing him to bold any eimmunlcttioa with him at all .and aSuti hfmicif io his faouso, ts 
Istcnlionalty pretenUng aettlce ollhet by tender or by dellrory.ZQ A>LJ. lilTat {03w29Cr. 
L.d. Zd3a*187 Ind. Cat SA3 ; 31 C.W.N. II). This tcction isoorporatoa ibelorm of lommoas 
whl:h Is a itatotory form contained la Scbedulo V. Tisera appears to he no nathorUy as to 
what such summons should contaio. Sat tho statutory f orni contained In the Act prorldca 
that aum’amt ahoald giro at a part of (hs roiairemeat la the aecuicd peraon to attend at a 
tpoeifiod lima and place Vo answer to cbaita, pariicuiara nt tb* oflenca charged. This 
soems bat reaionabloand In aeeordsaeo With common acote. It Is an alemeatary obser* 
ration to point out that It is not reasooablo to summon a person toaniwera charge, 
Qulesihats Informed of lha charge he It summoned to answer. The form soy* 'ifots shertl]/lfi^ 
oiTones ehArgtd' that statutory reqafremeat cannot ho satisQed by a rofsronco to a general 
omnibaa clause which may include a rarUtyot charges nor dooa it JolUfy the omission 
el the place where, the d tie when, and the pr^se nature et (ho oOeoee which the accused 
person is supposed to have committed and a sQibmoot liiued by a hlsgitlerisl Court whieb 
does not cootaln la tbs form prescribed by tbo atatute particulart of the place where, 
the Um« when aad the uatute «( tha oQeuee charged may b« dlsttgatded by the 
person aummoned and proceedings taken thereon, if objected to lanit necessarily 
be ioralia, 26 A.L.d. 331 at3»w29 Cr. LJ. S67 b 103 Ind. Cat. m Usder this section 
a summons may be (a) to the acossed. (h) to witness, (r) to a penoa to show oauio 
against soma order by a Jfagistrste. (dj to attend as a Juror «r Assessor fnasessions 
trial, 1 civL Undor the 1872 Code the eorrespoudlng section related «aly 

to service of summons on the accused. Tbo law for the service of summoas In criminal 
cases is on the same lines as the roles for the aervico oI summons in ciril eases, 20 Cp, I<.J, 
816w53 Ind. Cas. 720. As to form of euaimoas to an accused, seo Bch. V, Form Ncs. 2 
and 12; to witnesses, see Form No. 31; to Joror cr Assessor, boo Form No. 83. Snmmona 
should be clair and specific as to the Court at which, tbo day and time of (ha day when the 
attendance of the person samuioaed ts requited, 7 H.H.C.R. Appt. U aad d3 ; 5 A. 7. 
An accused per»on summoned must wait a reasonable time if he fisda the Magistrate 
absent, 10 B. S3. So also a witness, 16W.R. |Cr.)20> It is notan offence to disobey a 
summons directing a person to appear at a place outside British India, 16 H. 465. There fs no 
provision in the C^s lot the Iss Ce by a Magistrate eitber of snmmons or warrant requiring 
a person to appear before a police-officer, 24 G. 325. 

Every aummons ahall be fn wrltle;.— 'Bat there is nothing Illegal in a Magis- 
trate oerbalty directing a person who appears on the first day to appear on a subsequent day, 
Weir 1, 87. Expressions referring to writing include reference to prlatmg, lithography, 
photography, and other mode of repreaentingor reptoduclug words laa vUibla form, B. 8(6SJ 
of the General Cl susea Act X of 1837. 

Every summons shall be slgsed.'-When the formalities are not striotiy complied ' 
with, a conviction lot disobedience of eummone under B. 174, I,F.O., cannot stand, S A. 7 ( ' 
SO U. 31; ii C. 111. See 23 C. 838 where a warrant not signed but merely initialled was 
held invalid. Sammonses issued from a Magistrate's Oourt shall ordinarily be signed by (he 
chief ministerial officer of the Magistrate’s establishment with the words ' by order of Oourt* 
Invariably prefixed to the signature of the miolsterial officer, if.H-O. Cir, Du.llo, 731 
dafsd 16— 10— 1900. 

12 
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Every 5ummon5 dholf be 5esled.— A summons wbicb is not sealed as required by 
this section is illegal and'prosecutlon tordisobeylng such void summons is not sustaiuable, 
37 H.L.J. 688-10 L.W, 653 where 42 C. 703 Is re/srred to. See also Weir I, 99! 21 Cr. L.J. 800 
sSS Ind. Cas. 528. 

69 . (1) Tlio summons shall, if practicable, be 
Summons bow Served personally on the person summoned, by 
secTed. delivering or tendering to him one of the duplicates 

of the summons. 

(2) Every person on whom a summons is so 
fofs^mons”' Served shall, if SO required by theserving officer, sign 

a receipt therefor on the back of the other duplicate. 

(3) Service of a summons on an incorporated company or other 
body corporate may be effected by serving it on the secretary, local 
manager or other principal officer of the corporation or by registered 
post letter addressed to the chief officer of the corporation in British 
India. In such case the service shall be deemed to have been effected 
when the letter would arrive in ordinary course of post. 

Shall be served peraonafly.-~Tbe mere tbowiog to a witness of s summoos is not 
soESdeot aerrlee. Either the erlgloal should be left with him or sboold be exhibited to 
him tisd » copy of the summoos doiirered or tendered to the witness, 5 B.E.C.R. (Cr. Ca.) SO. 
hfere teodering of summoos amoaots to eoffielent serrice if the person to be served 
refoses to taVe the summons. 1688A.W.N. 93 : 28 H.t.J. 505 at 608. A process-server has 
no right to enter a bouse to serve summons witboot the owner’s permission, 23 H.L.J. 603. 

Shall sign a receipt —Hers refusal to sign a receipt is not an offence under 8 173 
or 180.I.P.a. 20 G.338; 3C. 62t J 9 B.H.aR.fCr.Ca,)34! 6 A.L.J. 777 ; 5 M. 199; Weir 1. 80; 
1 San 49. Service of asUmtnoas oo the pleader of a party is not sufficient service, 
6 C.W.K. 927. 


70 . Where the person summoned cannot by the exercise of due 
diligence he found, the summons may be served by 
Service when p^c^ leaving one of the dnplicatea for him with some 
cot bn^nd. adult male member ofihis family, or, in a presidency- 

town, with his servant residing with him ; and the 
person with whom the summons is so left, shall, if so required by 
the serving officer, sign a receipt therefor on the back of the other 
duplicate. 

Scope of the aectton,— This scoUoa is analogous to 0. Y, t, 16, O.P.O. ; service oa 
adult member of the family Is considered suffiolest. Unlike the provision of the O-P.O. In 
the piBsidenoytowD, service on a servant residing with the person sought to be served is 
luffieient. 

Person laummoned cannot be found— See the next section as to procedure 
when service cannot by the exercise of doedlHgence be effected. Not finding a man in his 
boose when summons Is taken to him is not attempt to find him, 1882 A W.N. 170 ; 19 C. 201 ; 
26 0. 101 : 21 H. 419 and 324, 
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Tl. If Fcrvicc in the manner mentioned in sections G9 and 70 
^ cannot by the cxctrisc of due diligcnco bo cfTcclcd, 
Fcrrice c&ddoi be tho serving ofliccr shall affix one of the duplieates 
pmid^ ** summons to some conspicuous part of the 

hou«c or homestead in which the person summoned 
ordinarily resides ; and thereupon the summons shall be deemed to 
have been duly served. 

Scope of (he oecllon~‘ll I< pUin tb>t (hr precedan wblcb fi proTided bp tbis 
tocUoD c^nnel bo tatdo utoof onlciitcrTlcola (be tninfleroenUoDed In &s. CO and 'lo$upra 
exsnot bo ejected bj (be eierclte o( duedillfronco. Tberotam of tbs peon sbould show that 
fint tfrrleo could not be efioetod penooallp on tb« person lammoned bpdeliTcrlDgor tender* 
inghlm one of Ibe dnpllestee ai provided bp 6.C0 and then it xstul boibowntbat terries 
could not bs effected bp leaving OQs of tbs dnpKcatei nlib toms adult mats member of tbs 
fimilp of tbs person lummoned and if (bets modes t«il then oulp tsrvlee bp afliiturD tboold 
be retorted to under tbit section, 31 C.W.K. 113^43 C.L.J. llSat (lSHZ7Cr.L.J.719»M Ind. 
Cat S37> It li onlp ffbtn rcstonable gronodtezUt for believing that the penon lummoned 
it keeping out of tbe wap to avoid tervlee or that (or other raitont It cannot be served In (he 
ordluarp wap that substituted service should be ordered, 29 M. 324, Tbe law as to terriee of 
summons in criminal cases ts on the same Hoes as the rules for service of snmmons In civil 
cases, 29 Cr, t J. 816 bS 3 Ind. Cat 720. Tbiasectioo corresponds to 0. V. r.l7 of tbe0.r.O. 
The provision of this seclioa should be resorted to viben service Id tbe manner meotloaed 
in the last two preceding sections eaunot bo effected aflerdue dlligoneo. Then oulp, what Is 
termed “iubr(tfu(<d<«n-{re’‘ esn be retorted to bp sffizjcg one of ibedurneates to some 
coaspioooos part of the bouse or homestead lo wbicb the person summoned ordlnarllp 
resides, and (hereupon tbe summons sbsll be deemed lo be dolp served. See 23 Cr. L.J, 739 
b 69 Ind. Cas. 627. 

Shall affix one of (he duplicates of aummona to cooapicuoua part of the 
houae.-'Tho ai&xture is to be onip done after proper attempts have boon made to find out 
tbe person summoned; golog to a man’s boose and not finding him there, Is not attempt* 
ing to find bim. But the process-server should go to tbe house, make inquiries and if 
necessarp follow bim. Euquirp should be made to find out wheu be is likelp to bo at home, 
and go to tbe bouse at that time when be can be found. It must be eboivn that proper 
efiorts have been made to find out when and vrbera tbo man la likelp to be found-^not as 
seems to bo done. In this conntrp, to go to bis bouse iu a perfuuctorp wap, and because he 
has not been found there, to adix a copp of the summons to the outer door of bis bouse, 
19 C, 201 ; 21 U. 919. If infonnatlou obtained bp tbe aervlng officer loads bim to think that 
tbe person eammoned will onlp be ibsent for a short time, be ehould wait and efiect service 
personallp, 29 U. 329. 

72 . (1) Where the person Bummoned is in the active service of 
the Government or of a Railway Company, the 

Service on servant Court issuing the summons shall ordinarily send it 
of Government or of 

Eailwap Oompanp. m duplicate to tiia neaa of the office in which such 
person is employed ; and such head shall thereupon 
cause the summons to be served in manner provided by section 69, and 
shall return it to the Court under his signature with the endorsement 
required by that section. 

*(2) Such signature shall be evidence of due service, 
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The ^ords ' UnJer his signature ' occarring la Bob-sectloo (1) aod eob-sectlon (3) were 
added la the 1893 Code. The retuni should dott therefore cootaia the sigaature ol the head 
of the office Trbere the person summoned is employed, in addition to the signature of the 
person summoned, and such signature sbatl be evidence of due service. 

This section U confined to Bummona issued by a Court of Justice, and not to orders made 
by police-officers investigating a crima under Chapter X17 infra, 18 Cr. L.J. 733« 
10 Ind. CaB. 733=10 Cr> Li ReT> 1, BeoB. OO aa to procedure to be adopted U the person 
summoned fails to appear. 


73 . When a Coutt desires that a Bummons issued by it shall be 
served at any place outside the local limits of its 
• Betvico of sum- iurisdiction, it shall ordinarily send such summons 

mona outside focal . , 

liinita. m duplicate to a Magistrate within the local limits 

of whose inrisdictioD the person summoned resides 
or is, to be there served. 

Outalde the limits of Its Jurlsdlctlon.^Tbe procedure prescribed by this section, 
ctii, to Bend the summons in dnplicate to the Magistrate within whose iurisdiction the 
person summoned resides !s to be adopted (o serve sommons at any piece outside the limit 
ol the Magistrates jurisdiction. For example service on witnesses resident in the Fresi* 
doncy Towns is to be efieeted through the Chief Presidency Magistrate sol through the 
Commisslouei of Police. The Code does not eay expressly bow a person say In England is 
to he served with summone. The section only lays down that if a Bummons is to be served 
outside (he local limits of a Magistrate'e jsrisdietioo the summone shall ordi&srify be sent 
to the Magistrate within the local limits of whose iutisdlction the person summoned resides or 
is. In a case where the witness was examined and cross-examined before charge and the 
witness bad left lot England the MegUtrato may act under B. 83, lDd.£7, Act, 
28Cr.L.J 861=ll»Ind. Cas.637. 


74 . (1) When a summons issued by a Court is served outside the 
local limits of its jurisdiction, and in any case where 
Bu?h°casee an”*wbea the officer who has served a summons is not present 
serving officer not at the hearing of the case, an affidavit, purporting to 
he made before a Magistrate, that such summons 
baa been served, and a duplicate of the summons purporting to be 
endorsed (in manner provided by section 69 or section 70) by the person 
to whom it was delivered or tendered or with whom it was left, shall he 
admissible m evidence, and the statements made therein shall be deemed 
to be correct unless and until the contrary is proved. 

(2) The affidavit mentioned in this section may be attached to 
the duplicate of the summons and returned to the Coutt, 

This is the only section in the Code for use of elBdavUs ss evidence before a Msgistrste. 
The affidavit miy be attached to the doplicate of the summons and returned to the Court as 
proof of service, and the production cl lbs affidavit dispenses with the presence of the serving 
officer at the heating of the osse. The provisions of Bs. 53C and 589, infra, regarding the nse 
of affidavits are confined to ths High Ooort, 
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Form c! •ftijtTU ;— 1, A ion cl B, bcnVj folctnnly declare Ihat I did od 
ibedtjof terra tm ot et ,«itb •omtnooi norribown lo me and 

matbtA 'A* by dellrerlns (tendering) a dorllerlo to him for by leariog adaplicaio for 
him rrlih an adolimale member of hla family reildlog nith him or by aOixiog a 
dcplicrU to a contplenont part of bli hOQte or bomettead. Taken the day of 
llbi place. Before me. (Sd ) Sfagiitnte. 


D . — TKrtrrrtnf of Arrest. 

** A mrrast may be defined aa a written antborily ander the band and a&alof lomo 
Conrt or Judicial or other officer antnorired by law to {line the tame, commanding the 
person or persona to whom It ii addmsod to arrest, or detain, or produce or rclc.\8e the body 
or to search the f remiset or seize or anspend execQtion on the goods or land of some person 
named therein” Cfceiler’a /*wUie Oncers, P- 8. 

There ta no donht that the law li Just as Jealous et personal liberty In India as it Is In 
England and that liberty cannot lightly bo taken away except under clrcumsUnces which an 
clearly prescribed by poiitire law, 13 W.R. (Cr 127; 4 B.L R. Appx. !• ASfaglitrate ahould 
arrest on personal knowledge, f.e., on awom testimony giren before him that a person has 
committed an ofience unless ard uottl a Magistrate bat good reaioni to bellore that there 
la a real likelihood of a charge being pnted. A purd.iV lady of good position shonid not 
ordinarily be compelled to appear In Court to person. Sea 8 Cr. L J. iH. 


7S. (1) Every tvarrant of arrcH issued by a Court under this 
Godo shall be in writing, signed by the presiding 
armt* officer, or in tho case of a Bench of Magistrates, by 

any member of such Bench ; and shall bear the seal 

of the Court. 


Contionsnee of war- 
rant of arrest. 


(2) Every such warrant shall remain in force 
until it is cancelled by the Court which issued it, or 
until it is executed. 


Every warrant of arrest— Elko a summons a warrant of arrest may ba for atten* 
dance fa) of an accused (6) of a witness (c) of a Juror or assessor (<f) of a person to show 
cause against a Magistrate's order. Cases falliug under (&) and (c) are subject to the pro* 
TisioDB of B. 90, infra. A eummons Is always addressed to a person for his nttendanco but a 
warrant is an order to the Police to arrest a person and produce him m Court ft the 
warrant Isnon-hailable and take batlfor appearsoceif ballablo, S W.R. (Cr.) 71 ; 2 C.L J.625. 
See Bcb. V, Form Mo. 3 as to form of narrsat of arrest. When any Act does not 
ptoride a form of warrant, the form to be used is the ordinary one prescribed by the Code of 
Criminal Procedure, 18 B. 636 at 668. 

To be Algned by (he prealdlo; officer.— The affixing of a eignaturo with a 
stamp and not with a pen was held to bo more than a mere irregularity, 6 U. 396, 
Gee 23 C. 8S6, where a warrant of arrest not signed bat {nitiaifed by the Magistrate was 
held to be illegal. In 2 Fat L.J. 487—17 Cr. L.d. 526^39 Ind. Cas. 494 it was held that 
a warrant not signed Is a xoid document, and resistance to it is nooQence A contrary Tiew 
was taken in 8 A- 253. The repeal of illustration to 6. 6S7tn/ra confirms the former view. 

Shall bear the seal of the Court.*— The reason for requiring the seal of the 
Court is that the attaching of the seal shows that tbs document to which it is attached has 
not been issued without due dciiberstion, as well, of course, as to prove the authenticity of 
the instrument, 9 B H C B. 151 at 158. A warrant of arrest Issued without the seal of the 
Court is invalid, as under this section the seal of the Court is essential to the validity of the 
warrant; arrest made under such a warrant is therefore illegal, 42 C. 708 ; 18 B. 636, 
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omission to seal renders the warrant void sod a person ofierlEg resistance to apprebension on 
snob a warrant commits no oSence, 29 CrX.J. 265 at 267»107lod. Cas* 601) /oZtwtn^ 
42 C. 703 and 18 B. 636. See 37 H.L.J. 588, where the principle enunciated in 42 C. 703 
was adopted io the case of a summons issued under 8. 63, supra, 

Sub>acctiOD (2).«'A warrant once issned remains In force until it is cancelled b; the 
Court which issued it or until it is executed even where it bears a date for its return, 
7 Pat. 478. It can onl; be cancelled by the Coart issuing it, 28 Cr.L.J. 326=1031nd. Cas. 710. 
Shis section and S. 76 tn/ra should be read together. If a warrant issued contained a direction 
as to bail and fixed a date as required by S. 76 (2) (c) at which the accused was to attend 
before the Court, the warrant itself wilt not /apse, the date fixed having passed, iSC.WK 1C91 
atl092— 10 Cr. L.J, 479—4 Ind. Caa.Sl.. A warrant ehall remain in force until it is 
executed, i e , the warrant is exhausted. When the accused is brought before the Court, 
13 W.R. (Cr) 1=4 B.L B. Appx. 1 j 13 W.R, (Cr.) 27=5 B.b.R. 274 ; 17 W.R (Cr.) 63 = 

9 B.L R- 334 , 28B. 129 ; 1 C.W.H, 6S0. A warrant once cancelled is at an eod and cannot be 
te*issued, 1 O.W.N. 650. 


V6. (1) Any Court issuing a warrant for the arrest of any person 
may in its discretion direct by endorsement on the 
«JuS5 lo'bMatoT* warrant that, it such person executes a bond with 
sufficient sureties for his attendance before the 
Court at a specIBed time and thereafter until otherwise directed by the 
Court, the officer to whom the warrant is directed, shall take such 
eeourlty and sball release such person from custody. 

(2r) The endorsement ^ail state — 

(a) the number of sureties ; 

(&) the amount in which they and the person for whose arrest 
the warrant is issued, are to be respectively bound ; and 

(c) the time at which he is to attend before the Court. 

(3) Whenever security is taken under this section, the officer to 
Hecognizance lo be whom the Warrant is directed, shall forward the 
forwarded. bond to the Court. 


For his attendance before the Coart..-**Tbese words have beeu substituted for 
tbe words " to answer the complaiut,” thus expressly ezteudiog tba benefit of this section 
to witnesses as well as to accused person, Weir 11,39. 


May in ita discretion direct. — This suVseetton is permissive, ISCW.N. 1091 
s:10 Cr. L J, 479=4 lad. Cas. 31. The discretioo allowed under tblssection is certainly a 
beneficient provision of law and should be exercised freely, espeejally in the case of respectable 
citizens who would voluntarily appear to answer any charge agiiast them and lodiscriiniDate 
arrest of such persons will certainly briog the adminisiratiou of justice Into contempt 
Thus in a_noD bailable ogenee oven a Mag istrate may issue a bailable warrant especially 
when the accuseais a man of^position .ma the charge appears to be suspicious [IPllJ 
2 H W.N. 452=12 Cr.L.J. 430= 11 Ind Cas 614 Unless and until a Magistrate has good roasou 
to believe that there is strong likellbaod of (hecha^e being proved, an accused if really a 
purdah woman of position should not ordinarily bo compelled to appear in the first 
Instance under a warrant, 8 Cr. L J. 454. 
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To take aach accurltr.— S<‘:otitj tnaj ba gtrefl bj d^potUiog a lom of monaf or 
Ooremment promidorp'Doi# to the atnoant tpeciflrd, 6. 619 infra. 8. 170 infra pfOrMes 
for Ullog eocorltp bjr a polio* oflleer from an aocodd, for hii appe-iraoco before a 6IagUtrato 
wheaerer eo Inreitigtlloo tbcre appear* to bo rraaonablo gronndi for laipfeloo or laffielcnt 
eTtdeoee that be bai committed a cognlaablo aod bailablo offence. 

To attend before the Court.— A warraat of a Jfigtitmt* moit bo forattcodince 
before bimeelf or tome other MagUtrate. It cannot bo for atteodtaco before n police officer 
eondaetiog an iarntlgatloQ, 2t C. 329. For form of codortement tea ScU. V, Form 3. 


VT. (1) A warrant ol arrest sliatl oriJinarily bo dircclcii to one or 
more polico-oflicerg, and, when issued by a Prest- 
diwied*”^ ** whom doncy Magistrate, shall always be so directed ; but 
any other Conrt issuing such a warrant may, if its 
immediate execution is neccss.iry and no police-officer is immediately 
available, direct it to any other person or persons ; and such person or 
persons shall execute the same. 

(2) When a warrant is directed to more officers 
penonr''** or pcrfiODS than one, it m-ay be e.vecuted by all, or by 

any one or more of them. 


Scope of the neettoa.— The entmelment of a irerrtnt of Arrest is regvittod hy Ibis 
Mctioo. First of All there mast be the aseessity to arrest and tbea there mast be tbs 
aeeesalty foe Immediate arrest and tbea there most bo the third eooditioo that do police- 
officer Is immediately arailable. In the Absence of these three condiiiona a Coart Is cot 
iastiSed in eotrasUog the mrrAQt for cxecotion to any person other than a polies-offieor, 
SI H. 673. This section is ^ireelorytini not mandatory. It directs that a warraat ahall 
ordioarfly be directed to one or more poltee-offieers. It docs not say that the aame and 
desIgnstiOD of the pollce-offioet )s to be inserted in it. It rroold certaioly be extremely 
dlffienlt to carry on police ad mloiattAtieo if every srsrrent is to bo directed by n>mo to a 
police-officer and npon bis transfer, it srero to become foeipuble of execution until the aame 
of some other officer is substituted in Its place, 3 Fat. L.J. 423=19 Cr.L.J. 747= 
46 Ind. Cas. 523=1618 Pat. 269. 

Warrant to be directed to a police-officer.— In 6 W.B. (Cr.) 74 the Cilcutta 
High Court condemned the practice of issuing a warrant to a person other than a police- 
officer as a direct violation of the law. B. 79tit/r<t authorises a polico-officer to whom a 
warrant is directed to endorse ft for exeoutloa to another police-officer. But when the 
Slagiatrate could not obtain the assistance of a police-officer, and execution of the warrant is 
orgently repaired, he can issue tbeiametoaprivateperson, 13 W R. (Cr ) 27=5 B L.R. 274. 


78. (1) A District Magistrate or sub-divisional Magistrate may 
direct a warrant to any landholder fanner, oc 
^ Wanan^ may^ he manager of land withia his district or sub-division 
holders, etc. for the arrcst of any escaped convict, proclaimed 

offender or person who has been accused of a 
non-b^lable offence, ond who has eluded pursuit. 

(2) Such landholder, farmer or manager shall acknowledge in 
writing the receipt of the warrant, and shall execute it if the person for 
whose arrest it was issued, is In, or enters on, his land or farm, or the 
land under his charge. 
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(3) When the person against whom such warrant is issued is 
arrested, he shall bo made over with the warrant to the nearest police- 
officer, who shall cause him to be taken before a Magistrate having 
jurisdiction in the case, unless secnrity is taken under section 76. 

Scope of the section*— ‘Thiaseetlon is an oxceptloo toS, 77{n/r0ordioait]y reqairiog 
a w.triant to be issued to a police'OfRcer aud authorizes a District Magistrate or Bub* 
difisioual Magistrate to direct a warraut for the arrest of any escaped convict or proclaimed 
ofiender or one accused of a oon-bailabld offence who has eluded pursuit to a landholder, 
farmer or macager of land within his District oreub-division and such landholder, etc., 
are bound to execute the warrant if the person to be arrested is present or enters upon his 
land or farm. 

Proclaimed offender.— See 6. 67 infta which provides for the issue of a pro- 
clamation for the appearance of a person agaiot whom a warrant of arrest has been issued 
but cannot be executed ; sec also 8. 61, ol. (3) supra. 


V9. A warrant directed to any police-officer may also be executed 
by any other police-officer whose name is endorsed 
upon the warrant by the officer to whom it is 
directed or endorsed. 


Warrant directed to 
police-officer. 


Scope of the sectlon.-~Tbis section has no applieitlon to any person other than a 
police-officer and the endorsement of the warrant by such person in fvvcmr of another can 
confer no power to arrest the person named In tbo warrant and such person who arrests 
cannot be said to be execotlng a lawful warrant and acting in the discharge of his dnty, 
SI U. 873. 

May be executed by other police-officer whose name la endoraed on the 

warrant.— The endorsement referred to therein ebouid bo regularly made by name to a 
certain person in order to anthorue him to arrest, and when there is no endorsement 
by the person having authority to do so. the arrest is not UgnI, d C.W.N. B3 followed 
in 3 Pat. liJ 993-1918 Fat. 253-19 Cr. lid. 797=43 Ind. Cai. 323. When a 
warrant is endorsed over to a particular officer for execution another officer who 
^Taa doing temporarily the current dnties during the absence of that officer cannot 
endorse the warrant, 27 C- 437. No person other than a police-officer is competent 
to execute a warrant under endorsement from a police-officer. Bo, arrest by process- 
serving peons is illegal, il C. 437; 18 A. 246. A special warrant most specify the 
officer to whom the authority is given and only that officer can exeente the warrant, 
10 Cr. L J. 3-2 Ind. Cas. 371. 

80. The police-officer or other person executing a warrant of 
arrest shall notify the substance thereof to the 

Notification of person to be arrested, and, if so required, shall 
substance of warrant. i » 

show him the warrant. 

Scope of the aecflon.— The provisions of this section should not be extended to 
an arrest to be made by the police on an order in writing nodes B. 55 supra^ so as to require 
the officer to notify the substance of the order in writing to the person to be arrested Such 
a course may be desirable, but to hold it to be obligatory before a person can be arrested Is 
to extend the law beyond the limits laid down by the Xieglslature, 27 0. 320. 

Shall notify the aubataace thereof.— The words ‘shall notify the substance * 
are not to be taben to mean that a police-officer is to explain to the person to be arrested the 
reasons which prompted the order which bsis carrying out. There shonidhono argument 
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or kllcrcttlon but Iho dtitjr ot tbs ofTiwr l< enlf b') iltto tbs lubtttnco of tbo or^er clesrt^ 
and brlrfl^ and Iben (o ibow a de'.tnntaalloa to carrj out the order that quiet and firm 
demeanour that rmlodes dlecottion. tibe dx* not notllf hell not acting intha dlschargo 
ot hii public foneltout 10 C. 18. Ordiuarilf aperfoo (o bo arrcited !i entitled toaek Ibo ofQcer 
arrcitlrgblm toibcwhim the irarrant tinder wblebheli arresting him. 47 H. lU but 
nben a plice-officct entrusted «itb a warraat for arrettlng a certilu person seizes tbo 
person without showing or notlfplog tbo sabelanee of the warrant to him when ho finds 
that there Is an attempt to eTtflo or to proTcnt the atrest and the arrested person ts subao- 
quentlp rescued from pllce cuttodp, 8. 4C (2) supru would empwer tho pllco-ofllcer to 
arrest (he person when lueharroft was soaght tobeeraded and co.-i-complisoce with the prorJ- 
lions ot tbli section would not mabo tbo arrest illegal and tbo rescue will fall within 9. 3250, 
I.P.O To say that tho approhenilon orcustody is unlawful in such a caso where cflcrts have 
been made tocrade the law because ot the non com^llancoof tbo prorlslons of (bis sectiou 
would bring the law Into ridicule. So to Insist would merely giro moro timo and 
opportunity to tho obstructlonUls to effect their purpose. Tbo police offieor under tho 
cireumsUsccs may bo able to Justify his action under the prorislons of S. 4C(2) luprn, 
OCLJ 36lat2C£s33C.W.K 2SS»33Cr.LJ 703wllB Ind. Cat. 723 

Sbatl ahow It to the perion to be arrested.— The warrant Is to be shown so 
that tho person tc be arrested might read it, 28 C, 74 ) ; 27 C. 417. The person sought to bo 
arrested is entitled to sec that the persoa arresting has authority to do so, 10 C. 49 ; 13 B. 
183 . 23 C 833 ; 36 C. 74) . 19 A 243. Any person who is arrested has a right to ask the 
offices arresting him to show Utm wbat ponor ho has to do so and he it also entitled to ask 
that tho warrant bo shown to him W seo that ho is properly arrested and when the arrest is 
atm made without showing tho warrant tbo arrest will not be a legal arrest, 47 M. 442, 
A police officer should QCl proceed to arrest unless bo has a warrant with him, 9 A. S18. 
See 8, 46 as to how an arrest is to be made This section requires that tbo lubstanee of 
the warrant shall bi QOtlfied to theaccusoJ. and it the accused demands it, bo shall bare 
an eppertttoitj of reading It, so that be may koow oo wbat charge bo has beou arrested and 
before wbat Court he Is to appear and take steps tor attangiog for his defence, 1918 Pat. 
269 ^3 Pat. L J. 433 ■>19 Cr. LJ. 747s40 Ind Cas 523 A police officer ezecutlug a 
warrant of arrest shall notify Its substtneo. The arresting officer must have the warrant 
of arrest iu his possessicu when making the arrest. 27 A. 238 and tho police-officer who 
arrests without n warrant la .a nou-cognizabla case is liable to bo dealt with under S. 812, 
I.P.C , but a police officer acting bona fide under this soctiou is protected, 21 lY R. (Cr.) S ; 
19 W.R. (Cr.)36;6W.R (Cr.)£S A warrant epecUlly authorizing a particularofficer by 
name to arrest cannot be delegated. 10 Cr. L 3. 3*2 lod Cas 371. Duty to notify the 
substance of tbe warrant Is imperative, and fiiluro to do so is fatal, although 
the police-officer showed la his hands tbe svarrant along with soveral other warrants but 
gave no oppoitauity to the person to be arrested to read the warrant, 2S C. 743=47 U 442 ; 
sea also 27 C. 323, where it was held that it was obligatory on the police-officer If called 
upon, to show the authonty Under which be was acting. Reiistancsto a wirraut which la 
ultra vires, illegal or has ceased to be in force is no offence, 10 C 18 , 13 B. 163 ; 24 C. 320 ; 
22 C. 286 ; 23 C 339 ; 33 A 109. 

SI. The police-officer or other person executing a warrant of 
arrest shall (subject to the provisions of section 76 
be*’''brSuE"r“btlore security) without uunecessrry delay bring the 

Court without delay. person arrested before the Court before which he 
is required by law to produce such person. 

Warrant of srrest-~Tba warrant referred to hcreia Is not a warrant for commit- 
ment. but merely an order authorizing tbe police-officer to whom it is addressed to arrest 
tbe persoa and bring him before the Magistrate. The warrant is exhausted as soon as the 
person arrested is produced before the M^istrato, 13 W.R. (Cr) 1=4 B.L.R. (Appx ) 1 ; 
13 W.R. (Cr.)27=5 B.I(R.274. 

13 
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Where warrant may 
be executed. 


Bring the person arrested before the Court.-^Tbere is no provision in the 
Code antboriziog a Magistrate to issue a warrant requiring a person to appear before a police* 
officer for the pnrposo of giviog evidence at an Investigatioo held by him. Reading S. 76 
and this section together it would appear that a Magistrate is competent to issne a warrant 
of arrest for the production of a person before bis own Court and not before the police, 
24 C. 320 at 323. 

82. A warrant of arrest may be executed at 
any place in British India. 

British India,— See notes under S. 1, supra atp. 35. Seettand tSVict c. 69 (Fugitive 
Offenders Act}. Any arrest made onteide British India is illegal, 23 C. 20 fP C.). 

S3. (1) When a warrant is to be executed outside the locai limits 
of the |arisdictioD of the Court iss'Ding the same, 
Warrant lorwarded Court may, instead of directing such warrant 

jurisdiction. to a poiice-ofBcer, forward the same by post or 

otherwise to any Magistrate or District Superinten- 
dent of Police or the Commissioner of Police in a presidency-town 
within the local limits of whose jurisdiction it is to be executed. 

(2) The Magistrate or District Superintendent or Commissioner 
to whom such warrant is so forwarded shall endorse bis name thereon 
and, if practicable, cause it to be executed in manner hereinbefore 
provided within the local limits of his jurisdiction. 

Wben a warrant fj to be executed —There are nc words inthi* section tlmitiag 
its operation to warrants issned under this Code only. For example a warrant issued under 
Wothmen’e Breach of Contract act. Xtll ol 1359, 8. 1 may be executed outside the local 
limits of the Jurisdiction of the Ifagietrate issaiog tbe same, 20 M 235 /ei/oued in 20 A. 124. 
See also 20 H. 4S7. 

In manner hereinbefore provIded.—See Bs. 78— SO, supra. 

84-. (1) When a warrant directed to a police-officer is to be exe- 
cuted beyond the local limits of the jurisdiction of 
the Court issuing tbe same, be shall ordinarily take 
it for endorsement either to a Magistrate or to a 
police-officer not below the rank of an officer in 
charge of a station, within the local limits of whose jurisdiction the 
warrant is to be executed. 

(2) Such Magistrate or police-officer shall endorse his name 
thereon and such endorsement shall be sufficient authority to the police- 
officer to whom the warrant is directed to execute the same within such 
limits, and the local police shall, if so required, assist such officer in 
executing such warrant. 

(3) Whenever there is reason to believe that the delay occasioned 
by obtaining the endorsement of the Magistrate or police-officer within 
the local limits of whose jurisdiction the warrant is to be executed, 


Warrant directed 
to police-officer for 
execution outside 
inrisdictlon. 
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will prevent such execution, the policc-oflicor to whom it is directed 
may execute the Fame without Mich cndorswjmcnt in any place beyond 
the local limits of the jurisdiction of the Court which issued it. 

(4) This lection applies nUo to the police in the town of 
Calcutta. 

Directed to be executed.— Thti xtiti Include n warrant endorsed to another for 
czeention by Uie ofilccr to nbom U It originally Ittued. 

85. When a warrant of arrest is executed outside the district in 
which it wasi<vsucd, the person arrested shall, unless 
'’"ag^nlt the Court which issued the warrant is within 
UanS twenty miles of the place of arrest or is nearer 

than the Magistrate or District Superintendent of 
Police or the Commissioner of Police in a prcaidcncy*town within the 
local limits of whose jurisdiction the arrest w*as made, or unless security 
is taken under section 76, be taken before such Magistrate or 
Commissioner or District Superintendent. 

BeentUy tindei 8 7C, «ufra, uUken Irom tbo peraon armted aodroleMcd onaccanty 
(oc his aUendaveo before the Court at a specified time and thereafter until olherwiio 
directed by the Court. When this Is ootdonc, the person arrested ii to bo produced before 
tbs uearest llagiitrats, the District Saperinteodeot of PoHco or tbo Commissloocr of PoUeo 
in a Fresideney Town. 

86- (1) Such Magistrate or District Supexin- 
Procedute by tendent or Commissioner shall, if the person 
lb™ ”1™= .tre!?3 atf«stea appears to be the person mtended by the 
is brought. Court which issued the warrant, direct his removal in 

custody to such Court. 

Provided that, if the offence is bailable, and such person is ready 
and willing to give bail to the satisfaction of such Magistrate, District 
Superintendent or Commissioner, or a direction has been endorsed 
under section 70 on the warrant and such person is ready and willing 
to give the security required by such direction, the Magistrate, District 
Superintendent or Commissioner shall take such bail or security, as the 
case may he, and forward the bond to the Court which issued the warrant. 

(2) Nothing in this section shall be deemed to prevent a police- 
officer from taking security under section 76. 

8eo 8cb. V, form Ko. 3 for form of cccurity bond. As to c'tscs nbere peisoos arrested 
may be discharged on execatiog bouds without enretles, see B. 49(^, m/ra. 

G, — Proclamation and attachnent. 

87, (1) If any Court has reason to believe (whether after taking 
evidence or not) that any person against whom a 
pere^n'abscoDaing Warrant has been issued by it has absconded or is 
concealing himself so that such warrant cannot be 
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executed, such Court may publish a ■written proclamation requiring him 
to appear at a specified place and at a specified time not less than thirty 
days from the date of publishing such proclamation. 

(2) The proclamation shall be published as follows : — 

(fl) it shall be publicly read in some conspicuous place of the 
town or village in which such person ordinarily resides ; 

(2>) it shall be affixed to some conspicuous part of the house or 
homestead in which such person ordinarily resides or to some conspicuous 
place of such town or village ; and 

(c) a copy thereof shall be affixed to some conspicuous part of 
the Court-house. 

t (3) A statement m writing by the Court issuing the proclamation 

to the effect that the proclamation was duly published on a specified 
day shall be conclusive evidence that the requirements of this section 
have been complied with, and that the proclamation was published on 
such day. 

Scope of the sectloo — AetioaoDder this s«etioD caa be takea oalj vbeo a Coati 
has teosoo to beltcTe that any petsoa egaiastnbom a minat bM be^arissaed bas abseoaded 
or is coaeealing himself, <0 that eaeb warraat eaoaot be executed, LJ. dSjag? lad. 
r » T““ — i_ . — 

nbom a wsrnot baa bceo issued. A Magistrate may sioaitaaeoasiy isaae a proclamation 
against as aoscondiDgaccased nodertbissection and also make an order under 8. S3 infra 
attaching his property, 29 C^hlT. 

Any Court.^-All Magistrates are empoireied to isano a proclamation under this 
, / eection. See Cl (4) of Scb. HI. 

Haa resaon to believe '-'S. 26, 1.PC.. enacts that a person is said to bare reason 
to belicre n thing if he has 6u£5eieDt c-susa to believe that thing aud aot otherwise. 

Wbetber after taking evidence or not. — The^e processes of proclamation and 
attachment are not to tisoo wheneTer a narrant fails in Its efTeet. The officer sent to serve 
the warrant should be examined as to the measures adopted by him to serve it ; and if on 
. evidence in any other minnet the Magistrsto is satisfied that the accused Is evading justice, 
then nod then only can the process of proclamation and attachment issue, 3 W B. (Cr.) 63, 
scealscfiW.B (Cr)73;19WB (Cr) 12slo B L.R. Appx. 11 

Warrant has been laaued.-'Before a prcclamation under this section could be 
issued, a wanaot must have been previouHly issued for the atteudanceof the person before 
the Court The previous issue of a warrant is a condition precedent to the issue of a pro* 
clsmation. 

Has absconded —In order tbattheCourt may issue a proclamation and an order of 
attacbmeot noder S. 83, in^a, It most be satesfied on malenels before it, that the person 
against whom the proolamation is to be Issued has absconded or concealed himself for 
avoiding serriee of thewarraut prevlonsly issued against him. 10 B.L.R. fAppx.) 11 = 
19 W.R (Cr.) 12. Absconding dees not necessarily Imply ehangeof place but may be effected by 
concealment. Tbs term ’‘nbscomf'isaotlo be iisderstcod as Implying necessarily that a 



OP PBOcnEsus to Courpt. AtrtAnAhCE. 


B. 67) 


lOl 


t'cntoa Imre* th# )a wbicb 1}» I*. Il» ct^toolc/slcal nrd ordinary rpn«c 1* (o Mdo ooe- 
rc]f and U m^tUri not wbrOicr • dcfatts irem n flaco or rcmatni in it, if bo concralt 

hicitclf, nor does Iho term arfly only to Ibi* commtnctraenl of Ibo corcc'lnicnl. If a 
I>(rM)nbaTir(; conccalod blmtclf before prcccrd* ifiocd, continues to do so after It is issued, 
be ab<cords, 4 H. 393 at S&7. To Ic deemed an altcorder, it Is net necessary that tbo 
r«rson should bo rroclsimcd as tucb under tbis section. It should also be noted that an 
nisenl person should rot bo aiiutncd to be an abscerdet without due Inquiry and notice, 
Weir II, 40 A renon who files a petition against the order is«nlng a warrant agsinst him 
and tabes steps to procu re an ctdtr of a tupetlor Court that he should be allowed to remain 
on bail after such warrant has lern Issued, can neither b« said lobe ab«condtng norcon* 
ceallnghlmself, 23 Cr LJ.4S4e67lnd Cat. 776. An absconder must bo doiU with under 
the proristons of the Cede and not under 8. 179, I.P.O. fabteondlng to aroid scrrico of 
Bommoni, etc.), aa a warrant Isiued Is not summons, notice, order, etc., within tbo meaning 
of S. 172. l.r.C..7 N W.P.H.C.R. 352 ; 9 W.R. (Cr.) 70. 

Court may publish a written proclamation.— The tnesl Important part of Iho 
publication aro the pnhliihicg of the proclamation in tbo village and tho thirty dayt 
allowed by the see tien li to be ralculaied from the date of aueh p rocliiaalfos. Magistrates 
when actlrg under this section should filwaya male an endonement or ilatement in writing 
validating the proefstnatien as contemplated by sub-tec tien fS) cf (his section. 17 Cr. L.J. iH 
-SSInd Cat 174 What is ccnfemrlaltd here la lie ref of publiibisg and not tbo mods 
of pnblishing the proclamation dealt with by anb section <2) Tbo oef of pabliahing is optional 
but tbo mode of publication Is compulsory under sub section (1). Tor terms of proclamation 
ace Hos. 4 and 5 of Seh V. 

Requiring him to appear.— A person against whom a proclamation bss been Issocd 
must be regarded as in contempt until he has sutteodered and tbo Court will rot entertain 
any application on his behalf. He should first surrender, then apply to bo discharged 
from contempt and also for the release ol the property attached, 2 N W P H.C.R. 411; S W.R. 
(Cr). 71, See also 24 Cr. L J. 240- 71 Ind Caa. 7C4 wbero the High Court refused to hear a 
revision petition on behalf of an accused person who was roleased on bail pending the 
heating of the revision petition but who absconded subsequently and eonld not be found. 
8. 174. 1.P.C., proTldes punishment for not appearing in obedience to the proclamation. 

Not lean than 30 daya from the date of proclamation.— A proclamation 
under this section agsinst au absconding persoo should give 80 days’ time for his appearance 
from tbo date of the proclamation, when this Is not done, the proceedings are illegal, 
21 Cr.L.J 210^54 Ind. Caa. 9S4 :17 H.L.3. 488^6 Cr. L.J. 332; 19 M. 3; 17Cr. L J. 114- 
35 Ind. Cas 974. 

Proclamation ahall be published —The provisions ol ol (2) of thU section are 
imperative and failure to comply with them will vitiate a prcclamation, 21 Cr L J. 210— 
64 Ind. Cas. 9S4 The use of the word * Jm< 2 ’ is sigDificant. All the three modes contem* 
plated by cl. (2) must be adopted, 27 A. S72 ; 19 U 3. Aoy error, omiesion or Irregularity 
in the proclimation will not vitiate the proceedings unless such error etc., has occasioned 
a failure of justice. See S. 637 mfra. 

To some conspicious place of such town, etc —Affixing the proclamation 
to the Court-house is not sufficient ; it must be affixed to some conspicuous place in sueh 
town or village, 19 U 3, 

Statement In writing by Court, of due publication!— When there Is no 
endorsement or statement by Court m writing, validating the proclamation as required by 
cl. (3) of this section, there U DO proclamation according to law, 22 A 216. 

Sub-section (3).— An order under this anb section stating that the proclamation was 
duly published, but omittiag to Bpeoify the datoof the publication cannot be considered as 
conclusive evidence of (he requirements of the acctions, 21 Cr L 3. 210-54 Ind. Cas 994. 
The prosecution in a case against an absconder ought to produce the statement under this 
sub-section to prove the lactof absconding and tbe accused bad been duly proclaimed 
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17 Cr. L.J. 78:^32 Ind. Cas. 670. A proclamation is not saSicIeatly proved by proviog 
attaohmont aud sale under the next section, 7M. 436. A ^tagistrato ought to preserve the 
proclamation and the record must be so cle.ir as to satisfy the Court that all the legal for- 
malities were duly complied nith. Where neither the proclsmatiou nor a copy of it U fotlh- 
coming, the vague indefinite statement of an accused as to a proclamation being issued at 
some indefinite data cannot be accepted as evidence snffioient to prove that all (be legal 
formalities were complied nith, 14 Bom. L.R. 163^13 Cr. L J. 293=14 Ind. Cas. 7S7. 

A Magistrate may in a proper case issue eimnltaneously a piocUmatioo and an order 
of attachment, 29 C. 417. 

As to punishment for absconding and fatting to attend in obedience to a proclamation 
under this section, see 8a. 172 and 171, t.P.G. 


88. (1) The Court issuing a proclamation under section 87 may 
Allaotmeat of pro- ‘^8 altaciment of any property, 

perty of person abs- moveable Or immoveable, or both, belonging to tbe 
coDfiing. proclaimed person. 

(2) Such order shall authorize the attachment of any property 
belonging to such person within the district in which it is made ; and it 
shall authorize the attachment of any property belonging to such person 
without such district when endorsed by the District Magistrate or Chief 
Presidency Magistrate within whose district such property Is situate. 

(8) If tbe property ordered to be attached is a debt or other 
moveable property, the attachment under this section shall be made— 
(a) by seizure ; or 

(i) by the appointment of a receiver ; or 
(c) by an order in writing prohibiting the delivery of such 
property to the proclaimed person or to any one on his behalf ; or 

(if) by all or any two of such methods, as the Court thinks fit. 

(4) If the property ordered to be attached is immoveable, tbe 
attachment under this section shall, in the case of land paying revenue 
to Government be made through the Collector of the district in which 
the land is situate, and in ail other cases — 

(e) by taking possession ; or 
(/) by the appointment of a receiver ; or 
(g) by an order in writing prohibiting the payment of rent 
or delivery of property to the proclaimed person or to any one on his 
behalf ; or 

(7i) by all or any two of such methods, as the Court 

thinks fit. 

(51 If the property ordered to be attached consists of live-stock 
or is of a perishable nature, tbe Court may, if it thinks it expedient, 
order immediate sale thereof, and in such cases the proceeds of the sale 
shall abide the order of the Court. 
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(G) The powers, dalles and liabilities of a receiver appointed 
ander this Ecclion shall bo the same as those of a receiver appointed 
under Chapter XXXVI of the Code of Civil rroccduro. 

(G^) If any cfaim ti preferred to, or ohjedion made to the attach- 
ment of , any property attached under this teetion within six months 
from the date of <Mc/i attachment, hy any person other than the 
proclaimed person, on the yroxind that the claimant or objector has an 
interest in such property, and that such interest is not liable to attach- 
ment under this section, the claim or objection shall be enquired into, 
and may he allowed or disallowed in whole or in part : 

Provided that any claim prefetred or objection made within the 
period allowed by this sub'Seetion may, in the event of the death of the 
claimant or objector, be continued by his legal representative. 

(6B) Claims or objections under subsection (GA) may he preferred 
or made tn the Court by which the order of attachment is issued or, if 
the claim or objection is in respect of jiroperty attached under an order 
endorsed by a District Magistrate or Chief Presidency Magistrate in 
accordance with the provision of iiifc-ieci/on {^), in the Court of such 
Magistrate. 

(GO) Every such claim or objection shall he inquired into by the 
Court in which it is preferred or made: 

Provided that, if it is preferred or made in the Court of a District 
Magistrate or Chief Presidency Magistrate, such Magistrate may make 
it over for disposal to any Magistrate of the first or second class or to 
any Presidency Magistrate as the case may be, subordinate to lum, 

(GD) Any person whose claim or objection has been disallowed in 
whole or in part hy an order under subsection {G/4) may within a period 
of one year from the date of such order, institute a suit to establish the 
right which he claims in respect of the property in dispute ; hut subject 
to the result of such suit, if any, the order shall be conclusive. 

(6E) If the proclaimed person appears within the time specified 
in the proclamation, the Court shall make an order releasing the pro- 
perty from the attachment. 

(7) If the proclaimed person does not appear within the time speci- 
fied in the proclamation, the property under attachment shall be at the 
disposal of Government ; but it shall not be sold until the expiration of 
six months from the date of the attachment and until any claim preferred 
or objection made under subsection (6A) has been disposed of under 
that sii6-secfion, unless it is subjeot to speedy and natural decay, or the 
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Court considers that the sale would be for the benefit of the owner, in 
either of which cases the Court may cause it to be sold whenever it 
thinks fit. 

Amendment. — 3ab-sceiioDsfCA)to(CE) Are ceir And in sab-section (7) tbs trord) 
*' cntil anj clsim preferred or objection mAdenoder sab-section (GA) has been disposed of,'* 
hive been ne\T]7 added. 

May at any time — An order for Atiachmeot onder this section made simnUaneonsIy 
nitb the issne of a proclamation under S. b? suj>ra is in accordance with Uiv,23 C. 417 at 419, 

Any property belonglns to such person.— Tbe property sbonld belosgto such 
person and not subject to other right by an Attaebment of a Cirit Court, 13 Cr. L.J.SGSs 
19 Ind Cas. 934 A prior attachment by a Citil Coart took effect as against the attachment by 
the Magistrate nndrr this section and the porcbaser at Ibesale held by tba Magistrate cannot 
saecessfolly resist the claim for possession andet a Civil Coart's decree, 3l Bom LJt. 343. In 
Weir II, 43 (fcot-note) it was held that thera was nothing in the language of this section to res- 
trict the meaning of the word ‘property* which most inclade theTighUandloteiesta 0! persons 
who are members of an nodivided family bolding jointly the family property ; hot a contrary 
opinion was expressed by ^ubrnmnnto Ayt/ar^ J., in Weir II, 43, where it was held that the 
nndlTided interest of an abscoadiog co-parcener in a joint Hindu family Or the nodinded 
property itself cannot be attoebed. The Fall Bench decision m 33 U. 831 foUovei the view 
In Weir II, 43 ifoot-QOte) and disienfed from the view of £u3ris*<tania Ayyar.J., and held 
that the word ' property ‘ la this sectioa most ieclnde the rights and isUrests of persons 
who are members of an undivided family joiaty eatitied to the property of the family. The 
share of the dsfaaltiog member of the family is to ba attached subject to tbs rights of the 
other members of the family and may be realised by a receiver in a suit for partition or 
otherwise With regard to aucestral property, all that can be attached aoder this sectioa is 
the ioterest of the absconder and on bis death tbe property sboald be released m favour of 
his heirs, 2S Cr LJ ll43»83lDd Cas. 433 

Sub-sections (6A1 and (SC) are new and they provide for cootiananee of proceedings by 
legal representatives of a claimant, who may die pending the enqairj into his claim and for 
the ease of claims to property in another di>ltict and for the period of limitAtion within which 
proceedings in Civil Court to establish tbe claim disallowed by a Magistnte must be insti- 
tuted. 0. XX I, rr. 6S 63, of the Code of Civil Procedore, Act Vof 1903. prorlda forbearing 
objections and ioTestigation of claims in respect of attached properties. Sacha provision 
did not previously exist in this Code empowctioS Magistrates to do so. It was proposed at 
first to add a new clause almittr to 8, 270 of Act XlV of 1632 (Civil Ptocedute) conferring 
on Magistrates similar powers. Thv Amendment then fell through, but has been retained 
In the new Act This is a salutory provision sad the needlessly cumbersome procedure of a 
civil suit by the injured party has been got rid oL 

Bob-section (6D) provides for right of suit lo a defeated claimant but an absconder 
cannot sne, 5 Pat. li J. 321 at 327ss21 Cr. L J. 4W=38 Ind Cas. 507»1920 Pat. 233 and 
sub-section (6E) provides for an order to relaase the property from attachment of the 
proclaimed person appearing within the specified time. 

SubaectlOD (7) —The property becoming one nt the disposal of government is not 
confiscsted or sold until after the expiry of six mooths. When telling the property all tbe 
formalities required are to be observed, 19 M. 3 ; 27 A. 572. Once the sale is effected there 
is no provision to set aside tbe eale or order its cestoratioa, 13 Cr. L J. 142 (2)— 9 Ind. Cas. 826 ; 
27 A. 572 If the land is sold subject to a lease, the lessee's rights are unaffected, 

8 Cr.L J. 290. By the confiscation of the property after dne compliance with the formalities 
required by this section, the title of tbe person who abicaDded has been pnt an end to, and 
he has no remedy by way cl suit, U Bom, I< R. 328 \ bat when a sale is illegal a sail lies, 
ISMAW.N. 139; 20M. 83. 
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8. 89] 


RevUlon.— An order ntidtr lh!i teell^ r«l»iiing to rclesM «rUla r^perty from 
aUacbment U > prcccrdinE telthln the int«nlnR of 8. 43S infra And li theretoro lubjecl to the 
IteThiontl 3nr\idict\on ol tbe Contt, 2S Cr. L.3. lod.CM. IS 'nbero 

3 Cr. L J. 260 It folUnrri. 


89. If, ^vilhin two years from the date of the atlachracnt, any 
perpon whose property is or has been at the disposal 

RMtor»iion of »t- ©f Govcrnmcnl wndcr Rub^BccUon (7) of scction 88, 

ttebod properly. , , , , 

appears roluntarily or is apprehended and brought 
before the Court by whose order the property was attached, or the 
Court to which such Court is subordinate, and proves to the satisfaction 
of such Court that he did not abscond or conceal himself for the purpose 
of avoiding execution of the warrant, and that ho bad not such notice 
of the proclamation as to enable him to attend within the time 
specified therein, such properly, or, if the same has been sold, the nett 
proceeds of the sale, or, if part only thereof has been sold, the 
nett proceeds of the sale and the residue of the property, shall, after 
satisfying thereout all costs incurred in consequence of the attachment, 
be delivered to him. 

Scope of the oectlon.~Th« of thi$ •oelloo ito I'.riet. It is not eoly oeeessary 
to make the applieatioa but aUo to provo tbo oeceMary facts wltbio txTO yeats. The 
spplicaot mast prorc both that hs did ool abscond aod that be b%d no propet ootlce, beforo 
the property Is Kstored to hio,2I Cr. L 3. Ind. Cat. 977 follow'mo 15 Bom. L.B. 
173-1$ Cr. L.J. 237al9Ind. Cas. 333 ; IB Cr. L.J. 979»$2 Ind. Cas 593 ; IT Cr. L.J. $14 
-33 Ind Caa 97$. From the date ofatlaebmoot it cannot be said on a perusal of the 
language of 6s- 87 to 89 that the interest of an absconder is sofered and vests in QoTeroment, 
39 U. 831 (F.B ). This eeetioa pcdseribesa temody wbero tbero is a g,od and legal pubU* 
cation, but ofiers no facility for contesttog the legtllty of the proclamation, 22 A 216 at 219. 
It ua application U made far restoration of the property attached under the preceding 
section within two years, the Tligh Court has no power ondet S. 5G1A infra to order its 
restoration, because ench an order, if made, will be contrary to the provisions of this section. 
The proper remedy in such » case is to apply to Govern meat for relief, 26 Bora. LB. 7i9= 
23 Cr. L J. 1293=82 Ind Cas. 363. If the attachment is not valid then obviously this section 
cannot apply and the Court can take no aotion nnder it. This may result in hardship at 
times bat with that tbe Courts are not concerned The question whether the petitioner can 
indnee the execntlve snthorities to retntn tbe sale proceeds to him or whether be can, in the 
circumstances recover the money in tbe Civil Courts is a matter with which the Court Is 
not concerned, 17 Cr. L.J. $1$ at 417=33 Ind. Cas. 97$. 

Within two years from date of attachment..— These words qualify not only the 
word * appears ' but also the word ' proves ' which la connected with the word " appears ” 
by the conjunction “ and " and so, proof that the accused had not absconded should be 
o&ered within two years of the date of attachment, IS Bom. L R 173=1$ Cr. LJ, 237= 
19 Ind. Cas. 333. An apphoatioa made for return of property attached after two years of the 
attachment is barred, 17 Cr, L J $14=33 Ind Cas. 97$ where 22 A. 216 is referred to. 

Nett proceeds of the sale and the resldne of the property.— When a sale Is held 
and purchasers have acquired title, tbe Court cannot set aside the sale but the owner is 
entitled only to the sale proceeds acd not to the Identical property sold, 22 A. 216 1 27 A. 872. 
Where property has been sold and aobsequently an application nnder this section is 
made and allowed, the applicant can only get the nett-proceeds of the sale of the property 
14 
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21 Cr. Ii J. 573 »73 Ind. Cas. 269. IHs not Decessarf tbat tho absconder should bimsel! 
persODaIl7 apply for the rcstoratioa of the property. If the rcguirementa of this section 
are satisfied, an application can be made by any one on his behalf, 12 Cr. L.J. ii'i 
= 9 lad. Cas. 825. 

Prove to the aatlafactfoa of auch Court. — It Is open to the absconder to prove that 
be did not abscond and that there was no poblioation, or defective publication, 2 Lah. 
It.J. 82 ; 21 Cr. li.J. 210-64 Ind. Cas. 994. 

Appeal and revision. — Orders passed onder this section are appealable under S. i05 
infra and also subject to revision by the High Court, 19 Ilf. 3 ■ 22 A. 216 ; 21 Cr. L J. 210- 
Sllnd.Caa. 9»1 27 A. 292; 18 Ct. L.J. 979»42 Ind, Ca9 59S;14 Bom. L.R. 168- 
13 Cr. L J. 293—14 Ind. Caa. 767. But appeal Ilea only at the instance of one whose property 
has bean attached. After h!a death bis legal representatives have no loeusstandi to have the 
order set aside, 10 Cr. LJ. 260; but see 19 Bom L.B. 175-14 Cr. LJ. 237-19 lad. Cas. 333 
which held that any person may apply on behalf of the absconder for the restoration of the 
property, If other regnirements of the sect ion are satisfied, and appeal from (ha order refusing 
to release attachment. When an act clearly Illegal has been committed tit attachmeut made 
without the issue of any warrant, U will be proper to overlook the grave irregularity and In 
the ezfitclse of the Inberet power to release tbeattachment, 27 Or. L.J. 1025 - 96 Ind. Cas. 977. 

D. — Other Rules regarding Processes. 

do. A Court uuy, ia any case in which it is empowered by this 
Code to issue a summons for the appearance of 
|le?oVor* ln*additiJS person Other than a juror or assessor, issue, after 
to summons. recording its reasons in Writing, a warrant for his 

arrest — 

(а) if, either before the issue of such summons, or after the issue 
of the same but before the time fised for bis appearance, the Court sees 
reason to believe that he has absconded or will not obey the summons ; or 

(б) if at such time be fails to appear and the summons is proved 
to have been duly served in time to admit of his appearing in accordance 
therewith and no reasonable excuse is offered for such failure. 

Scope of the eectloa.—Tba uoiiaal couno to be adopted by tbs Court under this 
section la to Issue a summons la tbs first laataace; Iteaa however issue a warrant in eitber 
ofthe cases meuiloned In ola. (a) and (b) of tbU section, but Ineitbercase itcando so 
only after stating Its reasoas la writing, 33 C L.J. 77 at 99 — 27 C W.H. 857=24 Cp.L J. 681— 
73 Ind. Cas. 129. The language used io this socUoa Is ** any person” which will include a 
witness. This section empowers a Court to Issue a warrant only In oases In which it Is entitled to 
issue a summons. If the Court is not entitled to issne a summons, no warrant could be Issued. 
A Magistrate caoaot issue a wareaat of arteat against a witness unless he is satisfied that the 
witness will disobey or has disobeyed the summoas served on him. 14 W.B (Cr.) 20 ; or unless 
duo service of summons is proved, 7 W H. (Cr.l 37. A warrant is to be issued onlywhen the 
lllsgistrate is satisfied that the witness would not attend unless compelled to do so, 13 W.R. 
(Cr.) 1 ; a Magistrate is competent to admit aunh a witness to bail, Weir II, 39. Before issuing 
a warrant the Court must record itBressonsfor taking this extreme step, otherwise the warrant 
is Illegal, 10 Cr. L.J. 306-3 Ind. Cai 879. The adoption of stereotyped printed forms is not 
BUiScient, 38 C. 789 ; 38 M. loss : but see 18 A.L.J. 1149 and 24 Cr. L.J. 88 (F.B.) which 
disapproved of, 38 0. 789. 

After recording reasons fn wrftlo;.~Ia 30 U. 1088 it was decided that the 
failure to record reasons In writing vitiated a warrant under this seotioo, and the omisslou 
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to do 10 ir>i not eared 8. 537, tn/ra, m the recording of reasons was • oecessorj 
rtclimintry to Ibe exercise o( Ibo jarisdletlOD, 33 C. 789 also took tbo ssme view. Bo also 
the decision In 19 Cr. L.J. Ind. Cm. 671 in which Iho Punjab Cblel Court 

lollowod the OalcntU view. Tbo AUahshad High Court in 18 A.L.J. 1149 dmented from the 
Calcutta Tiew in 39 C. 789 and tba (F.U.) docUloo in SI C. 1 oisTrulei 38 C. 789 and hold bj 
a majority [Chatlerjt*, dusenitn;) that the words * after recording Its reasons in writing * 
are not mandatotf but only director; and when the warrant on the face of it is good and 
TsUd it does not become inralid merel; because he omitlod to record separstcl; bis roosona 
for tbo issue of tbo wirrant under this seotioa, the warrmt itself stating that the llagistrato 
hod Tcr; good reasons for issuing the same. The principle slated in the judgment of A6&of 
C.J.t in 3 B. ft Ad. 238 at 276 which ts stated thus was followed “ It isobrious that it tbo act 
of the Justice issuing n warrant be Icralldon the ground of such an objection os the present, 
all persons who act in the oxecution of the warrant will act without an; authoril;; a 
constable who arrests and a gaoler who receives a felon, will each be trespasser; resistance 
to them will be lawful, everything done b; either of them be unlawfnl; and a constable 
or persons aiding him, ma; In some possible Instance become amenable even to a charge of 
murder, for acting under an anthorit; which the; teasonabl; considered themselves bound 
to obey, and o! the Invalldlt; whereof the; are wholly ignorant. An exposition of these 
statutes pregnant with so much laconvenienee. ought not to be made, it the; will admit of . 
an; other reasonable eonstruettan Theobject tbe legislature had in view in enacting that 
a Uaglstrate should record his reosoas before exercising this particular power is to ensnro 
due deliberation oa the part of the Magistrate or the object may be to give witness after his 
arrest the opportnuU; of acquainting himself with the Magistrate’s reasons and possibly of 
temovlng tbe Magwtrate'e belief that be would not have attended in obedience to a 
summons. Possibly the Legislature bad both these objects in view, But whatever the object 
of tbe Legislature may be sod however important it may be that a Magistrate who desires to 
ioipire eonfideoce in his admiolstratlon of jnstko should comply with the requirements ol 
the Code and follow strictly t'le procedure tbereta indicated, tbe omission to record reasons 
will not iavalldate tbe warrant in the hands of tbe police-officer, 52 C. 1 at p. 33 (F.B.). 

Abacoadcd.'-'Bcc notes under 8. 87, suprn, at p. lOO-lOl* 

Sub«sectlon (b).— A warrant ought not to Issue uuless service of summons is proved, 
A warrant of arrest should not be issued incases in which summons should ordinarily 
issue unless due service of summons in good time is proved and a mere police-officer’s report 
that summons was served by him is not suffioient evideoee ot service ol summons under 
this sub-section, 3 L.B. R. 118. 


91. When any person for whose.appearance or arrest the officer 
presiding in any Court is empowered to issue a 
snnimons orwarrant, is presentin such Court, such 
officer may require such person to execute a bond, 
Wither without sureties, for his appearance in such Court. 


Power to take bond 
for appearance. 


When a Magistrate suspecting that a witness present in Court might bo kept out of the 
way in tbe future by the accused, arrested and kept her in tbe lockup, it was held that 
there was no justihoalion for a suob a course, 1901 A.W.N. 3S> But a boud may be taken 
from the witness for appearance, 6 Cr. L.J. 279 


92. When any person who is bound by any bond taken under 
this Code to appear before a Court, does not so 
Ofbondfor'rppear'ante. appear, the officer presiding in such Court may 
issue a warrant directing that such person be 
arrested and produced before him. 
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This EectioD refers to the case of a person who is boand by a bond to appear in Court. It 
provides for a warrant only when the person does not appear at the time he as bound to 
appear. It does not therefore apply to a case where before the time fixed for appearance, 
arrest by a warrant is sought to be effected, 38 H. 108S. See S. 14, sujra. The Court may 
also tahe action under 8 614 {n/ra,/or (oifeiting the bond although a person may prove to 
the satisfaction of the Court that he was not guilty of the offence charged, yet if he fails to 
appear in pursuance of the bond taken from him foe his attendance in Court he is bound to 
obey its terms even when he is found not guilty ultimately, 17 A-L J. 503, 


93. The provisions contained in this Chapter relating to a sum. 

mons and warrant, and their issue, service and 
■Oh^purErnetaUj 'Jp- execution, shall, so far as may be, apply to every 
piicableto summonses summons and every warrant of arrest issued 
and warrants of arrest. , 

under this Code. 


Provisions of this Chapter shall apply to every summons and every 
warrant. — Having regard to the provisions of this section and 8. 76, supra, it was held 
that a Magistrate was competent to admit to bail a recalcitrant witness arrested under 
8. 90, supra, Weir II, 39. 

Every warrant of arrest Issued under this Code.-^his section unlike 6. 83 
supra, is applicable only to warrant of arrest issued under this Code. 6. 83 U In general 
terms and applies to warrants issued under other laws also. 


CHAPTER YU. 

Of Pbooesses to compel the pboduotion op Documents and 
OTHEB Moveable Pbopbbtt, and fob tee Discovery op 
Persons wbonopully confined. 

A. — Summons to product. 

94. (1) Whenever any Court, or in any place beyond the limits 
of the towns of Calcutta aud Bombay, any officer in 
Summons to produce charge of a police-station considers that the pro- 
thing. duction of any document or other thing is necessary 

or desirable for the purposes of any investigation, 
inquiry, trial or other proceeding under this Code by or before such 
Court or officer, such Court may issue a summons, or such officer a 
' written order, to the person in whose possession or power, such 
document or thing is believed to be, requiring him to attend and 
produce it, or to produce it, at the time and place sta ted in the summons 
or order. 

(2) Any person required under this section merely to produce a 
document or other thing shall be deemed to have complied with the 
requisition if he causes such document or thing to be produced instead 
‘of attending personally to produce the same. 
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(3) Nothing in this section shall be deemed to affect the Indian 
Evidence Act, 1872, sections 123 and 124, or to apply to a letter, post- 
card, telegram or other document or any parcel or thing in the custody 
o( the Postal or Telegraph authorities. 

Scope of the section.— Thli *(01100 is not limited to documents which form the 
subject 0 ! the oQenoo under inTestigstioo hot r1*o to documents or thiuRs which are or can bo 
used as CTldence Id surport ol the proieeulloo, d Bom. L.R. SSO at 9S2 ; 15 C. 109 ; 19 C. 53 
The words ot this section are ot the widest possible character. Any perion la whoso posses- 
sion or power a document or other thing which the Court considers necessary or desirable for 
the purpose oi any Inrcstigstlon. inquiry or trial is, may be summoned to produce It, 15 
C- 109 at 132. It Is competent under this section to a Ifigistrato to Issue a summons to ar 
accused person to produce a document or a thing the piodaetion ol which might lead to 
Incriminate him, U Cr. L J. 413 = 15 Ind. Cat. 433 /o«otci«j 15 C. 109. Under thlssco* 
tion the Court has power to call upon tho Polloo to produce the inquest report so that tho 
accused be granted a copy of the slatemcola made by the witnesses at the inquest, 20 L.W. 
743. An order for the production of the thing or docement should be compiled with eren 
where there Is a Hen on the thing directed to bo produced, 19 C. 52; 3 C. 379 , 2 B.H.C.R. 217. 

Any document.— Pot the dehniUon ot the term 'document', soo 8. 8 (iC) of the 
General Clauses Act X of 1691 and S. 3 ol Indian Erldenco Act I of 1872. The word 
' document' or 'thing' is general and seems to cover any document tho production and Inspec- 
tion of which It necessary or desirable ot will serve the ends ol justice, 1914 P.R. (Cr.) 36 ; 
S Bom. L R. 980. 

Production necessary or desirable.— The words 'sreessaty ot desirable 'mean 
really necessary in the ends of justice, fiA.LJ.S17: IS Cr.LJ 225 = 27 Ind. Cai 897; 
26 Cr. L.J. 426=65 Ind. Cas 42. The Uagietrate is given a diseretioQ to decide whether the 
production of a partknUr dooument or book is necessary or desirable for the 
purpose of any trial, and he is to exercise this discretion judtnaUy, is the sense that 
he must eatisfyhitDseii that the document ot hook has a bearing upon or Is relevant 
to the case. When ho is eo satisfied, bis jurisdiction to order its production comes into 
play and this carries with it, jurisdiction to permit the production and to have inspection 
of the same, 5 Bom. LR. 980; 15 C. 109; but » genera] search for stolen property is not 
authorized, and the law cannot be got over by using such an expression " stolen property 
retevaut to the case," 16 C.Vf.H. 1078=13 Cr. L J. 764= 17 Ind. Cue. 76. it ia not open to a 
Magistrate to issue an order allowing the prosecution to inspect tho entries in the books of 
the accused relating to the subject-matter of the charge at the office ot the accused's pleader, 
5 Bom. L.R, 978. 

Court may issue a summons, etc.— An order upon the police to tske possession 
ol the account books ol a firm, without Issuing a aummona under this section or a warrant 
under S. 96 \nfra was held to be illegal, 33 C. 63, 

To the person in whose possession or power such document is.— The 
words herein used are of the widest character, 19 C. 169. The person need not be a party, 
19C.S2. It is enough that the document IS in bis possession or power. The provision of 
this secUon cannot bo taken to apply to the case of an accused person o>i bts trial. Ho 
summons could be issued to him to produce an iucriminating document, and failure to 
comply with this requisition is no offence under B. 175, 1.P.O., 12 C W.N. 1016 = 8 C.LJ. 
320=8 Cr.L.J. 224. But this decision was <f»«enf«d from ’by Benson, J., In 37 M. 112, 
where His Lordship'foHowed the earlier Calcutta rulings in 15 C 109 and 19 C S 2 , on the 
ground that a Msglstrile had power to issne a search-wairant, and a summons to produce Is 
only another form of attaining the same. This eection is limited to a specific document or 
thing and does not empower a blaglstnte to issue a general search for stolen property in tbs 
housed an absconding person, 38 0 304, bot fn 16 C.W.K. 1078 = 13 Cr.LJ. 764= 
17 lod. Cas. 76, it was held that thepoliee-officer can search an accused’s house for property 
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relevant to tbe case, 38 C, SOSheldothenrise; U Is sot good law, see 31 C. 2Gi; 27 Cr.L.d. 11S5 
»97 Ind, Cas, 353. It is competent for a Hlagutrata to issae ft summons to sn accused to 
produce an incriminatiDg document or other thing, STM, 112; 41 C. *61; 15 C. 109; 19 
C. 52 ; 1914 F.R. (Cr). 36 ;16 Cr, L.J. 229=27 led. Cas. 8&7; 12 Cr. X..J, £6=9 Jnd. Cas. 564 
The provisions of this sectioa^cansot be got over b; using general expressions “stolen 
property relevant to the case *’ as the law requires mention of specifio things, 16 C.W.H- 1078 
= 13 Cr. L.J. 754= 17 Ind. Cas. 75 ; 13 C.W.N. 485. The document or thing need not be in 
the actual possession of the party summoned to produce the same. In the 1873 Code tbs 
language used was ' i» whose keeping * {the language now used is of the widest character. It 
Is enough if the document or thing is t» the pozeer of the person summoned to produce. 

Indian Evidence Act, Ss. 123 and 124. — These sections regnlate the giving 
of evidence as to aSairs of State and thodisclosure of official communications. Under S 123 
no one is permitted to give evidence derived from cnpublisbed official records relating 
to aBairs oi Btate, except with the permission of the officer at the head ol the department 
concerned and under 8. 121 no public-officer can be compelled to disclose official communi* 
cations made in confidence when public interests will sufier by such disclosure. 

Sub-aectlOD (2). — Jk person summoned merely to produce a documentor thing may 
cause it to be produced instead ol himself attending the Court personally. Even when the 
person summoned merely to produce a document or thing appe.ars in Court for its production 
he does not become a witness by the mere fact that be produces the dooument. etc., and he 
cannot be cross-examined unless and until he iscitedas a witness in the proceeding. See 6. 189 
Ind. Bv. Act. 

RevlsIon.-^Undet 8s. 186 end 139 in/ra the High Court has ample powers to interfere 
in revisioQ in any ease where the Uagistrate has either refused to exercise a diseretloo vested 
in him by law, ol has exercised that disoretioo In an improper manner. Where a hlagla* 
,trate etroseoasly refused to order tbe production of a certain enrrency note in the possession 
of the accused and his legal advisee, tbe High Court set aside the order in tbe exercise of its 
Kfislonal jurisdiction, 19 C. S3. 

95. (1) If any document;, parcel or tbmg in such custody is, in 
tbe opinion of any District Magistrate, Chief PresI- 
IctteTS'i.!."..™! Magistrate, High Court or Coort ot Session, 

wanted for tbe purpose of any investigation, in- 
quiry, trial or other proceeding underthis Code, such Magistrate or 
Court may require the Postal or Telegraph authorities, as the case may 
he, to deliver such document, parcel or thing to such person as such 
Magistrate or Court directs. 

(2) If any such document, parcel or thing is, in the opinion of 
any other Magistrate, or of any Commissioner of Police or District 
Superintendent of Police, wanted for any such purpose, he may require 
the Postal or Telegraph Department, as the case may be, to cause search 
to be made for and to detain such document, parcel or thing pending 
the orders of any such District Magistrate, Chief Presidency Magistrate 
'or Court, 

All Providcial MagUtrates an empowered to order search to be mads for letters and 
telegrams. 6cb. Ill, cl (7), bat in tbe presidency town only the Chief Freafdeaoy Magistrate 
can act under cl. (IJ of tbe section. If any Magistrate not being a District Magistrate or 
a Chief Presidency Magistrate issues a search warrant, for a letter, parcel or other thing in 
tbe post office or a telegrim in the Telegraph Department, his proceedings are void, 6. 530tb}, 
infra. 
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OP PnOOESSES TO COMPED PnODDCTION. 


Ill 


Tbo Mt of {isoing a tearcb'Wtmat tilodieUI, 39C.953 (P.C.) at C67. and tba MagIstMlo 
■hoald weigh the erldenco and clreamtUneetand record ronions bvforo iualng a icarch* 
warrant. (1917) U.W.N. 491-6 D.W. 287-18 Cr. L.J. B37-4I Ind. Cas. 661 • 7 Cr. L. Rot. 
476-17 CF. L J. 69-32 Ini. Cas. 633; t3C.10);8 W.R. (Cr ) 74 ; 22 B. 849. A Uagistnto 
hat jaritdievlon to ittj ezecntlaa ol the warrant Itioed bj him cooditlontlljr on exeeatlon 
ol bond to prodarecoplet ol doeamant la Coart.47 C. 164 Bcarch'warrantt aro atpccicsol 
proceis excecdlogir arbilnr; In ebanoter and Inatmucb ai tbef aro resorted to only for 
very argent and utlifaetory reatoni. the rules of law which pertain to them are of moro 
than ordinary ilrictneu. In the Rrtt plaeo It it common learning that they aro only to be 
granted So the etics expresily anthorUed by Uw and not generally In inch cases ontil It 
hat been shown beforo a responsible ofSceron oath that a crime hss been committed and 
that officer has reaian to bollera that the oDonder or the property, which Is the sabjeet or 
Instrament of a crime Is concealed In same specifled home or place. The law clearly 
intends that the erldenee shsH be given of each facts as shall aatiify the officer issuing 
the warrant that there la “ reason to betleTe,*' Suspicion Itself is po ground whstorer for 
issue of sratraot of this desctlplloo. 8carch*warrants nn always open to Tory sorions 
objection and very great partlcnlsrlty Is Justly retjaired bylaw Incases wbero they are 
authorized before theprlTscy ol a mao’s premises la allowed to ba iavaded by the minister 
of the law. SO G.W.H. 713 at 7 17. 


B . — Search-toarran t. 


9G. Cl) Where any Court has reason to believe that a person to 
whom a summons or order under section 94 or a 
requisition under section 95, sab-section (1), has 
been or might be addressed, will not or would not 
produce the document or thing as required by snch summons or 
requisition, 

or where such document or thing is not known to the Court to be 
in the possession of any person, 


or where the Court considers that the purposes of any inquiry, 
trial or other proceeding under this Code will be served by a general 
search or inspection, 


it may issue a search-warrant *, and the person to whom such 
warrant is directed, may search or inspect in accordance therewith and 
the provisions hereinafter contained. 


(2) Nothing herein contained shall authorize any Magistrate 
other than a District Magistrate or Chief Presidency Magistrate to 
grant a warrant to search fora document, parcel, or other thing in 
the custody of the Postal or Telegraph authorities. 

Scope of the section.— -Search-waifaeU are a epeciee of procesi exceedingly arbi- 
trary in character and ate only to ba granted In cases expressly authorized by law and not 
generally, 53 C. 718 The scheme as regards eearohes under the Code Is reasonably clear. The 
Court can issue a search-warrant under this section or in lien thereof the Magistrate may 
himself search under 8. 105 »n/ra and S. 165 in/ra deals hith searches by Police-officers 
and not by a Magistrate, 38 C. 433 at 448. TbeConrt shonid always remember that It Isa 
grare step to Issue a search-warrant directing that a man’s bouse should be Invaded and 
searched. It Is necessary that power to Issue search-warrants should bo given but It should 
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&o( be exercised witboat fall apprcciatioa of t&e gravitp of tbe step and after tbe Court has 
come to tbe conclusion Ibat that step is really necessary in tbe ends o! justice, 8 A.L J. 517 
=12 Cp. L.J. 175a>9Ind. Caa. 991. To issue a search-warrant to seize all fetters, books, 
bills, etc., and books of account in a persoa'a boose for an ioqairy as to whether he bad used 
or sold articles with a counterfeit trade-mark is a gross perversion of the law, 17 Cr. L J. 547 
=3$ lad. Cas. 591. A Uagisteata has no aotbocity to issue on the application ot a 
complainant a search-warrmt ordering tommary seizure of all tbe goods of a particular des- 
cripticQ lathe possession ot an accused person, 17 Cp. It J, 60=32 Ind. Cas. 652. The issue 
ot a search-warrant is a judicial act, 39 C 933 (P.C.) at 967, and It ought be used only after 
ft judicial inquiry and upon proper materials. *19 C. 103 : 8 W.R. (Cr|74; 22 B 949= 
1917 M.W.N 434>=6 L W 237 ; 7 Cp. L R. 476. Under this section before Issuing a wamnt it 
is the’duty of the Court in the drat instanoe to consider whether a gammons to pioduee would 
not have tbe desired eSect, The informant should be examined on Oiftb if possible and if this 
is not possible tbe Court should act with due applioition that it is taking npon itself the 
responsibility of ccDsidering the weight of the informatjou as information prepantory to 
issuing an order of a very serious natare, 6 A.L J. 517^12 Cr. L.J. 173 = 9 Ind. Cas. 991 ; IS 
C. 103. All Uagistrates are empowered to issno search-warrants, see 8eh. Ill 1 (S) infra. 

The words of the eeetioo are of tbe widest possible obaractsr. Any person to whom a 
summons under 8. 94 supra has been or might be addressed and who, the Court has reason 
to believe will not and would not produce it, is liable to have bis premises searched ; search 
for what ? Surely for the document or thing which the Court has reason to believe he mil 
notpeodace. The whole obiect of the section would be frustrated if we were to hold, that 
beoaose (oim 8 of 5ah. T, says '* specifying the thing clearly” and not the "doenmentor 
thing clearly '' there was no antherity to issue search-warrant for n docnment ; a document 
cannot be seized nnless andee a search-warrant, 15 C 109 at 122 and 133. In taking aetioe 
under this section tbe Court is aathorized to go as far as it is pbysieilly possible in that 
behalf. The accused cao' perhaps defeat the Court by coneealioger desiroyiog tbe document 
os thing or baring It concealed or destroyed, taking of course tbe consequences of such 
action jast like an aeoased. (a the dock, can when questioaed under S. 843 tn/ra thwart 
tbe Ooart in its search (or tbe truth by aoswering falsely or by refusicg to answer But the 
mere fact that the accused can sodefestor thwart tbe Court is no reason for holding tbit 
tbe Court IS debarred from going so far as the sections spccjtliy allow, 1914P.R (CrJ 36. 
Tbe power of isaumg searcb-warraat is oot loteoded to give the complamant an opportunity 
of Eshing for evidence but is in tended for use in respect of a deSoite existing document which 
must be clearly specified in the warrant, 17 Cp L J. 543 =36 Ind. Cas. 591. The first pars, 
of this section requires as a condition precedent to the issue of a search-warrant that the 
Court must have reason to believe that tbe person against whom the search-warrant is issued 
is likely not to produce thedocamont or thiogio bis possession as required byasummoos 
or under S. 94 supra or a requisition under 8. 95 (1) supra served upon him or that he is not 
likely to produce it, should such sommons, order or requisition be served on him, 

5 Bom. L.R. 1032. Searches cao be made (IJ Under a search warrant issued under this 
section (3) By the Uagistrats himself 'ondar B 105 infra, (9] By a Folice-ofiScer under 
8. 165 tn/ra, 35 C 433 

Inaccuracies in a warrant do not take away (he jurisdiction or render the evidence 
adduced inadmissible by reason of such inaccuracy, 27 Cr. L.J. 503=93 Ind. Cas. 957/oilow 
fny 37 C. 457 at 507 A seirch-warrant which mentions a wrong door number of the house 
to be searched and gives no other dereription of !t to identify the same is an illeg-il warrant. 
27 Cr. L J. 303 =93 Ind. Cas. 967, /oiloipiny 37 B. 402. The question of accused's guilt is 
entirely difierent from tbe qaestion whether (ha officer was acting within bis powers, 
26 H. 124. 

Any Court.-— Tbe * Code ' contains no definition ot the word 'Court * not Is a definition 
o( it to be found in tbe General Clauses Act X ot 1897, bnt according to 8. 4 of the Ind. 
Er, Act tbe word 'Conrt* includes all Maglstratea. Taking this definition as a guide a 
Magistrate mnst beheld to be Included in the term Court, 17 Or, L.J. 191=36 Ind. Cas. 171. 
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It WM held in 3S C. 4)3 bj th« tntjortty of 1*16 Conrt tb^t tba word "Court" impllrd that 
tbe llagiitralo wat ictinn In hit JudteUI eapieity and if bo condoets a icareh not actios a< 
t " Oonrt " bo would bo lUblo clvilt; for Impau, but Brett, J , dtiunf^d from (bo Ttew of 
tho maloritr and ea!d, " Court " It nowhere defined in tbo Code. From Chap. II, of the Codo 
it would, bowercr. appear that tbo term 'Court * and Uaqittrato, aro In fact ijoonjmons 
and it •bouid be remembered that under the apocUl eonditioos preralling ]n India a Ifagia* 
trato ia frcquenllr called upon to act at a Court eren (hough be may cot bo at tbo timo tit* 
tiog within the four walli o! bit ordiuar; Court-bundlug or in fact la anp building ; tho 
powers of the Court depend upon the power atUh which the Slaglstrato proalding in It It 
TUtid, 33 C. 433 at 467. Tbit view avat approved hj the Ptlvp CouDcil in 33 C- 933 at £66 ; 
their I<ordshipt held It would teem that the Trial judgoand both tbo lc.arned Judges who 
formed the raa}Qrlty of the Court of appeal were milled by the uso of tho word * Court ' 
IqS. 90. For tbo take of brevity tho Code uiet tho term ‘Court’ and ‘Msgiitrato’ 
geoeralty, if not alwayi, at eoavertlblo terms. B.,6 beaded classes of Criminal Court enacts 

.1 Court of Session, II Pfcsldeney 

Magistrate 8. SO taken In coniunellon with Sch. Ill, places the matter beyond 

all doubt The ordinary powers of all Provincial >tagistratet aro declared to bo those 
beremafter cooferred upon them and specified lo tho third schedule. Tbo power to Issuo 
Bearcb-wsmnta is specified smong the ordinary powers of all Provincial Msglitrates but tho 
only seetton conferring (he power Is S O'! to which tho schedule Itself refers. 

Has reason to belIcve.-»Itcasoo to bellevo It a condition precedent to the issue of 
a seaich-warrsut nnder this section, 5 Bom. L.R. 1032, see also 15 C. 109 at 134 

A person to whom a summons Has been addressed ~*Tbs word person will 
iselnde an aeensed person also, 16 Cr. L.J. 22Ss27 Ind. Cas. 697; 12Cr. L.J. SSs 
9 Ind. Caa S39 ; 37 U. 112 ; 41 C. 261 ; 19 C. lOS, ee« also notes uodet B. 94 supra. 

Document or thIag.-~Tho words " document or thing" in this aod S 94 supra aro 
general and cover any document tbo production or inspeetioo of which is aeeeasary or 
desirable or will serre the ends of iustles Tbero is aotblog lo this and 8 91 supra to limit 
their production to the Coding of such documents or things only in respect of which tbo 
alleged oSeoce may have been committed, 1314 ^.R. fCr) 36 ; SCom. L.R. 933. The word 
‘ thing * will include any documeut tho production sod inspection of whiob ia necessary or 
desirable or will servo the ends of justice, 16 Cr. L J. 223«27 Ind. Cas. 897. The word 
'thing' IS specifically mentioned and that would ootincludaa coofiguration of a wall or 
the inspection of any pi tee inside the bouse tor purposes ol investigation. 26 A.li.J, 406 at 411a 
29 Cp.L.J 2720lO7lad. Caa. 693. This section is inapplicable to the case of a person, is,, a 
womaaeoaSaedlaaboaiaceetJrSagrolaatsrttf (here. A person cannot besaidta heft 
"thtn?’’ to which alone the section is appHcablo. 8. 100 i»/ra applies to such a case and 
a warrant issued under this section, instead of under 8 ICO infra is illegal and must be 
treated as a nullity, U C W N. 636 «>6 Cr. L.J. 33. 

Purposes of Inquiry or other proceedings will be served by a general 
search — It is biwful for a Magistrate to issue a search-warrmt when he considers tbe 
prodnction of any thing necoisaty fortho purposes of investigation or inquiry under tho 
Coda. It IS no; incumbent on him to wait till the prosecution evidence has been recorded 
in thepreeenco of the aecusod He Is entitled to act upon credible information, provided, 
It is based opoo a complaint and the complainant Is examined upon solemn affirmation, 
iZH. ia, followed in 1910 M.W K eiSdlCr.LJ 535=7 Ind Cas. 895; 22 B. 949. 
A Magistrate ought not to issue a search-warrant simply because a police-officer asks lot it 
47 a 5S7 ; 21 Cr.L.J. 313=55 Ini. Cas. 473 ; 24aW.H 40S ; 21 Cr.t.J. 573=57 Ind. Cas. 93. 
InS A.L.J. 817 at 522=12 Cr, LJ. 175 =SIqJ. Cas. 991, it was held when there is no 
Investigation, inquiry or other proceedings under the Code pending, the issue of a search- 
warrant Is Illegal and 8. infra 637 docanot core tbedefect. But if the Magistrate subsequeatly 
takes cognisance under 8 190 (1) (c) m/fUMd then re-lssues the warrant it is legal, 33 C. 1076. 
It is necessary that the power to Issue soareh-warrants should be given, but it should not 
16 
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be exercised without full appreolatioo of the giavitf of the step and after the Court has come 
to the oonctusiou that the step ia really oecemry fa the ends of justice. The power of 
issuing searoh'Warrants is not infesded to be used for the purpose of giving complainants 
an opportunity of fishing evidence, bat la Intended for use in respect of definite documents 
believed to exist which mast be oleatlj specified in the warrant and before issuing 
the warrant, the Magistrate must have before him soma information or eviJenca that the 
documents are necessary or desirable for the inquiry before him; to issue a warrant to 
search a man's house and for production of all papers and books in the honsc for an ioqairy 
as to whether he had used or sold articles with n coantetfeib trade-mark, is a perversion of 
the law, 17 Cr. L J. £i3sS6 Ind. Cas, S9i. a search-warrant is not to be given for attaching 
property the title to which is in dlspnleand whst is known in civil law as attachment 
before judgment is Aireign to criminal law, Ratamai £77. The act of issuing a search- 
warrant is a judicial act, 37 C 853 (F.C.) at 967, and the Magistrate should weigh the circum- 
stances. and record his reasons before issning the search-warrant. 1917 M.W K. d94=fi L.W. 
237; IBCr. Ii.J. 837-41 Ind. Cas. 661 ; 7 Cr. t. Rev. 476-17 Cr. L.J. 60=32 Ind. Caa. 652. 
When a search-warrant was issued three weeks after isjulcg process to accused it was held 
that it was so dilatory that it could only defeat the object for which such warrants areissned, 
though the issue of warrant will strictly come within the letter of the law, S2 C.Wjf. 719 The 
Court must have also reason to believe that the person against whom (be warrant is issued, 
is not likely lo produce the document or thing in bis possession as required by (be summons 
under B, 94 tupra, ora requistticn under 3. 95 il) supra, 3 Bom. L.R. 1032. The section Is 
somewhat obscurely worded ; it is clear from the wording of el. (3) that the Legislature in- 
tended to restrict it to documents formlog the aubjeet of a charge as distiognished from 
documents sought to be used as evidence in a case, S Bom. L R. 9S0. But It is not opes 
to a Magistrate to issue an order allowing the proseontion to inspect entries in ths book 
o! the accused petsen retiting to the subjeot matter of the charge at (be office of (he 
accused'a lawyers, 5 fiom. t.R. 978. 

Search or Inapeet.— The word “inspect" eeems to apply only to locality or place but 
not to document or thing. The language ol S. 97 in/rs lo the effect "eearch or inspect 
the place or part so specified “ supports this view, 15 C. 109 at 124. Occe the articles are 
seized and brought before the Court in execution of » searoh-warraot issned by the Court, 
inspection thereof may be allowed to the complamant, 4} G.Ij.3. 164 ; 33 C.W.H. 389- 
SOCr. LJ. 703=116 lad Cas 721 on 15 C 209. Power to search necessanly includes 

the power to take the thing or document into possession. A Magistrate who is competent to 
issue a search-warrant isalsocompetent himself to conduct a search, 1884 A.W.E. 213. A 
Magistrate may direct a search in his presence under 3 105, tn/ra. 

Foe form of search-warrant see Scb. V, Form Ko. 6, S. 530, cl (5j, infra provides that if 
any Magistrate not empowered by law in this behatl issnea a search warrant lot a letter, 
pared or other thing In the Post Office or Telegraph Depattment. his proceedings are void. 

Resistance to illegal search Is not protected. Seo B- 99, 1.P.0. No right of private defence 
exists unless theta la an apprehension of death orgrievoua hurt, 21 M. 2flS at 298; 19 M. 
349; 2B C. 411 ; 39 C. 403; 16 C.W.N. 336; II C W.N. 838*6 C, L.J. 127-8 Cr. L.J. 38, 
bnt if there it no search-warrant there can he no legal search, and right of private defence is 
avaitable, 38 G. 304. Illegality of a search cannot be plead ed as a defence when evidence of 
ofience under the Arms Act U discovered In oonsequeoce of such Illegal search, 47 A, S79 ; 
33 A. 675 ; see also 46 A. 86. 

97. The Court may, if ifc thinks fit, specify in the warrant the 
particular place or part thereof to which only the 
wmant. search or inspection shall extend ; and the person 

charged with the execution of such warrant shall 
then search or inspect only the place or part so specified. 
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98. (1) If ft District Magistrate, Sub-divistonal Magistrate, Presi- 
dency Magistrate or Magistrate of the first class, 

to* coSn information and after such inquiry as he 

dcKumcnu'^'^ctc'*°^^**^ ncccssary, has reason to believe that any 

' * place is used for thedeposit or sale of stolen property, 

or for the deposit or sale or mamifacturo of forged documents, 
false seals or counterfeit stamps or coin, or instruments or materials 
for counterfeiting coin or stamps or for forging, 

or that any forged documents, false seals or counterfeit stamps or 
coin, or instruments or materials used for counterfeiting coin or stamps 
or for forging, are kept or deposited in any place, 

or, if a District Magistrate, Snb-divisional Maffistrate, or a 
Prcsidcjicy Magistrate, upon information and after such inquiry as he 
ihiiiks necessary, has reason to believe that any place is used for the 
deposit, sale, manufacture or production of any obscene object such as 
referred to in section 292 of the Indian Penal Code or that any such 
obscene objects are kept or deposited in anyplace [Inserted by Act Vlll 
of 1925, secfiou 5], 

he may by bis warrant authorize any police'oificcr above the 
rank of a constable— 

(a) to enter, with such assistance as may be required, such 
place, and 

(&] to search the same in manner specified in the warrant, and 

(c) to take possession of any property^ documents, seals, stamps 
or coins therein found which he reasonably suspects to be stolen, unlaw- 
fully obtained, forged, false or counterfeit, and also of any such instru- 
ments and materials or any such obscene objects as aforesaid, and 

(d) to convey such property, documents, seals, stamps, coins, 
instruments or materials or any such obscene objects before a Magistrate, 
or to guard the same on the spot until the offender is taken before a 
Magistrate, or otherwise to dispose thereof in some place of safety, and 

{e) to take into custody and carry before a Magistrate every person 
found in such place who appears to have been privy to the deposit, sale 
or manufacture or keeping of any such property, documents, seals 
stamps, coins, instruments or materials * or any such obscene objects, 
knowing or having reasonable cause to suspect the said property to have 
.been stolen or otherwise unlawfully obtained, or the said documents, 
seals, stamps, coins, instruments or materials to have been forged, falsified 
or counterfeited, or the said instruments or materials to have been or to 


Inserted by Art VUi oI 1025, S. S. 
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(2) In sub-section (1) " document ” includes also any painting, 
drawing or photograph, or other visible representation. 

S. 2d5-Acesvl7 added in thel.P.O. tana thoa : “Whoever, with deliberate and mali- 
cious intention of outraging the religions feelmga of anj class of his Majesty's eubjeota 
by words either spohen or written, or by visible representations insults or attempts to insult 
the religion or the religious beliefs of that class shall be punished with imprisonment of 
either description for a term which may extend to two years or with fine or with both. *' 
This section is the outcome of the strained relaltonship which existed between the 
Hindus and Muhammadans especialty in Kortbern India. There was no direct provision of 
law to deal with scurrilous writings intended to insult the religious feelings of both 
communities and 8 153- A, I.P C. used to be made applicable to such cases. The judgment 
in the ' EangiZa JfZaauiCaje’ of the Iishore High Court threw considerable doubt of the 
applicability cl 8. 153 'A to wiiUngs intended to insult the religious leelingoi any com- 
munity and consequently this new section is enacted in Chap. XV of the LP.O. cresting 
a specific offence, vte,, deliberate and malicious aots intended to outrage tbe religious feelings 
of any class by insulting its religion or Us religious beliefs. 

In order to justify a forfeiture oiidet this section it is necesesry for Qovernmentto 
satisfy the Court that on the evidence produced by tbe prosecution that a conviction under 
8, 15S-A, I.P.O.. could have been had, 29 Cr L.J, 869 b m lad. Cas. 6S9 where 54 C 59 and 
28 Cr. L J. 764 b 104 lad. Caa. 234 ate referred to. 

99B. Any person having any interest in any newspaper, book or 
other document, in respect of which an order of 
Applioation to High forfeiture has been made under section 90A, may, 
d« of\otfeitutL* within two months from the date of iuoh order, 
apply to the High Court to set aside such order on 
the ground that the issue of the newspaper, or tbe book or other docu- 
ment, m respect of which the order was made, did not contain seditious 
or other matter of such a nature as is referred to in sub-section (I) of 
section 99A.* 

This section as amended by Act XXXVf of 1926 permits any person having any interest 
in a book in respect of which the order of forfeiture is made under tbe last section to apply 
to the High Court to have tbe order set aside oc the ground that the Issue of the book in 
respect of which the order was made did not oootaln anj matter which promoted or 
was intended to promote feelings of enmity or hatred between different olasees of Hia 
Majesty's subjects, 43 A 856 (Sp.B,}; 50 A. 157.V Under this section the High Court is 
to consider only the question whether in fast the matters contained in the document 
in question contain any sediiiona matter. It is precluded from going Into other questions ; 
the onns is on the Government to prove that the donument contains seditious matter, 
47 A. 298 (F.B.). 

99C. Eveiy such application shall be heard 
Special determined by a Special Bench of the High 

' Court composed of three Judges. 


Amended by Act XSXVI of 1926. 
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99D. (1) On receipt of the oppHcation, the Special Bench shall, 
if it is not satisfied that the issue of the newspaper, 
sotv ^ hM'k or Other document, in respect of which 

the fottcUuro. the application has been made, contained seditious 

or other matter of such a nature as is* referred to 
in sub-section (1) of section 99A, set aside the order of forfeiture. 

(2) Where there is a difference of opinion among the judges 
forming the Special Bench, the decision shall be in accordance with the 
opinion of the majority of those Judges. 

Under this leetion, Iho High Court is ptcoludcd from considering 'ftnjr other point than 
the qaestion whether in fact the matters canUinod lo the dooume it were seditious or not 
and come within the xnirehlet aimed at bj 8. 19lA, l,P.O. The onus is on the Local 
Oorernment haring regard to the fnma work of the sectloa but it is not a matter of great 
practical moment and indeed it gives to Iho Local Ooreroment the adrantage of opening and 
of reply, 17 A. 29S (P.B.). It the High Coort is left ta doubt after besriog tho application, 
the order of forfeiture should beset aside— a practice contrary to the practice in a Civil 
appeal, IS A. 856 (8p B.). 

99E. On the heating of any such application with reference to 
any newspaper, any copy of such newspaper may be 

Evidence to prove given in evidence in aid of the proof of the nature 
nature or tendency of . , , a . . , 

newspapers. Or tendency of the words, Signs or visible represen* 

tations contained in such newspaper, in respect of 
which the order of forfeiture was made* 

99F. Every High Court shall, as soon as conveniently may be, 
frame rules to regulate the procedure in the case of 
ConrT*^'*” applications, the amount of the costs thereof 

and the execution of orders passed thereon, and 
until such rules are framed, the practice of such Court in proceedings 
other than suits and appeals shall apply, so far as may be practicable, to 
such applications. 

99G. Ko order passed or action taken under section 99A shall 

, , be called m question in any Court, otherwise than 

Jorlidlctlon barred. . _ . . , .. 

m accordance with the provisions of section 99B. 

These sections were added by Act XIV of 1923, the Press Law Repeal and Amendment 
Act 1932 and correspond to Ss. 13, l7, 18, 19, 20, 91 and 22 of the Repealed Indian Press 
Act lot 1920 Beo43U. 14S ; 41 C. 468 at 47B. 483 and 487. 

C. — Discovery of persons wrongfully confined. 

1 OO. If any Presidency Magistrate, Magistrate of the first class or 
Sub-Divisional Magistrate has reason to believe that 
wKragT^iy confioS'!^* person is confined under such circumstances 
that the confinement amounts to an ofience, he 


Amended by Act XXXTI of 1926. 
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222 ay issue a searcb-TTarrant^ sn3 the person to whom 'such warrant is 
directed may search for the person so confined ; and such search shall 
be made in accordance therewith, and the person, if found shall be 
immediately taken before a Magistrate, who shall make such order as in 
the circumstances of the case seems proper. 

Scope of the section. — A Maglatratsiaiiot bounS to issue a scarch'wamnt under 
this section unless he has reason to believe Ibat a minor is confined wionglullr. The powers 
under this section are discretionarj, RAtenloi 839. An Inquiry under this section is a 
jiidictftl ioquiry, 13 C. 103 ; 33 C. 1076 (IDlJj M.W.N. The jurisdiction conferred by 
this sectioo ts not bo wide as that under S 4dl infra relating to the Issue o{ Habeat CorpuSt 
Ratanlal 83S ; 24 C,Y/.N. 104«29 C.L.J. 602=20 Gr. L.J. 72f»62 Ind. Cas. 889, 

Hus reason to believe that any person Is confined may Issue- — If the com* 
plaint is against a husband for keepiug his wife in confinement, the IifagistMte will not be 
justified in passing a hasty order Ue should bear both sides and alter makingsucb inquiry 
as may seem necessary pass an order. II be finds the confinement prored he should let go 
the wife and warn the husband and if be finds against confinement he should advise the wife 
logo home with her husband warning the husband not to nse ccercion in taking her, 11 Cr. 
li.J. 430=7 Ind. Cas. 354 , see 24 C.W H 104=29 C.L.J. £03-20 Cr. L.J. 723-S2 Jnd. Cas. 
689 : 2 C W.II, CCCjCXXIII As to a complaint with respect of the removal ol a child, the 
paramonnt consideration for (he Court la the health and safety of the child in its being 
allowed to live with its natural parents. Sea 1929 M W.N. 687 

Seareh'Warrant.^Uader (his section the only kind of warrant that can be Issued Is 
a seareh'Wamnt, and the person to whom sueb warrant is dirseted may search lot (be per* 
son eo confiaed, and such search shatt be made in accordance therewith and the person if 
found, shall be immediately taken before tbe magistrate- It Is perfectly clear that the lorcn 
under S 98, aupra after scoring out ols. (n) and (ef would be sufficient for tbe execution of a 
process under this section When there is no printed form under this section, the form 
nndet S. OS is always used for tbeso warrants under this section, Sj C. 403 at 40S and 48 C, 
S03, It is immaterial what form is used, provided the substance of the warrant complies 
with the requiremente of the section, 45 G. SOS ; iO C.W.K. 838— 13 Cr. L.J. 186 — 13 Ind 
Cas. 109^. For the power of the High Courts to issue directions in tbe nature of habeas 
corpus see 8 491 tnfra. See 8. 332 «n/ra which deals with tbo powers ol a Presidency magis- 
trate or District magistrate to compol the restoration of abducted females. Under 8. 23 {2j of 
tbe Guardians and wards Act VIII of 1890, n District Court lor the purpose of arresting the 
ward may exercise tbe powers conferred on a magistrate of the first class by tbis section, 
MaglAtrate may make aucH order as In the circumstances seems 
proper.— Tbs power to issue a search-warrant Isdlscretionary with the Msgistiateand before 
he acts be must have reason to believe that a person is wrongfully confined, Ratanlal 839. 
The Magistrate is bound to hear both parties and pass an order, not hastlly,-but after 
making such inquiry ns may seem necessary under the circumtaqces, 11 Cr. L.J. 450-7 Ind. 
Gas, 384. Where no search-warrant under (his section was in fact issued and the boy said 
to be wtongfally coufined was not produced before the Court although a warrant for tbe pro- 
duction of the boy was ordered end where it is not cleat whether tbe detention was wrong- 
fall, no order can be passed directing the boy to be made over to tbe oomplainant, 24 C.W.K. 
104=29 C.L.J. 603-20 Cr. L.J. 729sS3 Ind. Cas. 889, 

D. — General Proviiiont relating to Searches. 
lOl. The provisions of sections 43, 75, 77, 79, 82, 83 and 84 
shall, so far as may be, apply to all search-warrants 
scarcb-w^mnts!^" Issued undet section 96, section 98, section 99/f 
or section 100. 
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A u&rch tbtt wti insda vrlthoQt ft hgal wftmnt U not Illegal and cannot vitiate tbe 
trial. There la no qneatlon of any legal presnmptlon and any irregnlarity or Illegality in the 
Search can neither vitiate nor alTcct a eonvlctlon, 43 A. BB/ol/otoinySS A. 338. 

A eearch'Tvarrant under tbe Oambllng Actol 1837 la governed by the provlaiona of tbe 
Oode and may therefore bo endorsed over by the Fnlice-officer to whom it is addressed to 
another potice'Officerdnly empoirered, 90 A. <0. See alto 18 Cr, L.J. 233^27 Incf. Gas. 9t0, 
but thla aectlon ia not applicable to vrairant Issacd anderthe Burma Gambling Act and 
consequently a search by an ofScer to whom the vrarrant was not originally directed hnt was 
only endorsed by the ofBeer named In the warrant la Illegal, 21 Cr. L.J.SsSflnd. Cas. 87. 

102 . (1) Whenever anyplace liable to search or inspection under 

this Chapter is dosed, any person residing in, or 
Persona In charge being in charge ot sncli placcshall, on demand of the 

of closed place to allow ^ .• i/ . j 

search. otncer or other person executing the warrant , and on 

production of the warrant, allow him free ingress 
thereto, and afford all reasonable facilities for a search therein, 

(2) If ingress into sneh place cannot be so obtained, the officer or 
other person executing the warrant may proceed in manner provided by 
section 48. 

(3) Where any person in or about such place is reasonably sus' 
pected of concealing about his person any article for which search should 
be made, such person may be searched. If such person is a woman, tbe 
directions of section 52 shall be observed. 

103 . (1) Before making a search under this Chapter, the officer 
Beareh to be made Other person about to make it shall call upon two 

In presence of wit* or more respectable inhabitants of the locality in 
which the place to be searched is situate to attend and 
witness the search, and may issue an order in writing to them or any of 
them so io do. 

(2) The search shall be made in their presence, and a list of all 
things seized in the course of such search and of the places in which 
they are respectively found shall be prepared by such officer or other 
person and signed by such witnesses ; but no person witnessing a search 
under this section shall be required to attend the Court as a witness of 
tbe search unless specially summoned by it. 

(3) The occupant of the place searched, or some person in his 

behalf, shall, in every instance, be permitted to 
•eSa’m., ““end during the Beareh, and a copy of the fist 

prepared under this section, signed by the said 
witnesses, shall be delivered to such occupant or person at bis request. 

(4) When any person is searched under section 102, sub-section (3), 
a list of all things taken' possession of shall be prepared, and a copy 
thereof shall be delivered to such person at his request. 

le 
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(6) Any person who, without reasonable cause, refuses orneglects 
to attend and witness a search under this section, token called upon to 
do so by an order hi writing delivered or tendered to him, shall he deemed 
to have committed an offence under section 187 of the Indian Penal Code, 

Amendment.— Sab'secHon (5) la new. “We think that tha power, thna given to the police 
practically to compel the attendance ol respectable witnesses from as near as possible to the 
place where the search is to be eticcted, ehonld gofer to put an end to the objectionable 
practice of bringing semi-profeasional searoh witnesses from n greater distance, and will also 
prevent the frustration ol eeitches by tbe unreasonable refusal of witnesses to attend, which 
we understand is by no means uncommon. II executive instructions are issued to the police, 
that with this new sub'seotiou to back them, they are whenever possible, to repairs tbe 
attendance of respectable witnesses from the immediate vicinity, we think that a considerable 
improvement will be eSeeted.*' Sel,C<>m. Tteitort. 

Object and ecope of the aectfon.^-'The object ol the section is to see that searches 

are conducted properly and that no wrong doing such as planting of articles by Police in the 
bouse of accused should take pi ice and thus prevent fabrication olfslse evidence. Object of 
the Iitglaiature in requiring the presence of two or more respectable wltnssses of tbe locality 
Is to guard agn'ost possible discovery and unfair dealinge on the part of officers entrusted 
with search-warrants and to ensure that anything Incriminating which may be said to have 
been found on the premises searched was really foood there and was not introdDCdd by the 
members of tbe search patty, 27 Cr L.J. TSsSlInd Cas. 249. tbe intention of the law is 
to protect the person whose Louse is searched and to give conddence to tbe neighbours. In 
the case ol a person whose residence U so easily accessible there will be no diffionity to 
asoertafslog the character and status of tbo witnesses and in proving that any particular 
witness Is not tespeetabU if in fxt he was not, 18 Cr L J lOOSie S2 Jnd. Cas. 783 ; S Ran, 261 
at 2S4, Whether a search is legal or illegal if cootrabsod articles such as arms, 
ammunition, etc., are found In the possession ol tbe accused no question of the legality of the 
search or otherwise can be raised by htm. 27 A.I1.J. 23 at 30 /ollounnff 23 A.L.J, 361. 
The provistone of this section are apphoable to searches conducted under 8. 14 of the Opinm 
Act I of 1878 empowctiog ihe officer to enter Into a building vessel or place to sesreb and 
seize opium liable to confiscttloa but an arrest aod search ID an open place under 8. 15 of 
tbe said Act need cot comply with tbe provisions of this eection. There are certain kinds 
of searches permitted by the Code whiob do not fall within this Chapter and therefore not 
governed by the provisions of this eection and searches under 8. IS of the Opium Act, la an 
example of this, 28 Cr. L.J. 372 <>100 lod. Cas, 063. Tbe provisions of this section and B. 103 
supra do not apply to a search made under the Excise Act. In view of the provlsiona of 
B. 1 (3) and B. 5 (2) supra, there Is a special provision in the Excise Act relating to searches 
made under that Act and so the provisions of this section and 8. 103 supra cannot apply to 
such a search. Under the Excise Act a search can he conducted by persons other than 
police-officers, and the Chapter IX of that Act gives the powers of diBerent persons to make 
the search of any person or any vessel, veblole, eto., reasonably suspected to contain any 
excisable articles. There is nothing In tbe Excise Act to show that tbe search Is to be 
ecudacted under the provisions ol this Code, 94 C, 601. 

The officer aball call upon two or more respectable fahabltants of the loca- 
lity.— This section requires the officer about to make a search to call upon two or more res- 
pectable InhabiUnts of the locality in which tbe place of eearch is situate to attend and witness 
the search. It is undoubtedly important that an officer making a search ahonld comply with 
the prcfisioua of this section, for the credibility of his story may !o many cases depend on 
the support it might receive from the persons accompanying him In the search, Bnti! for 
any reason the officer making the eearob is unable to get two or more respectable inhabitants 
of the locality sad a search is effected la tbo prrsooca of OO0 or more men available at the 
time Icndiog to the discovery of the artiefes. the accused who fs found In posaession can be 
convicted all tbe same if tbo Court Is satisfied from the evidence that an offence has been 
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committed, 24 A.L.J. 173 ; 23 A.L.d. 3U /bllotcvJ ia 27 A.L.J. 23. Tbo Intentloa o! tho 
LeglaUtoro in laying down tbo procedure as to boose ssarch is to protect tho person whoso 
house Is searched and to give confidoneo to tho neighbours. 16 Cr.L.J. 1009 >42 Ind. Ca3.753, 
5 Ran. 291. Dy this it is intended to operate la IsTOur of the accused and in a densely 
populated town, it means persons In the immcdlato neighbourhood and not persons who live 
couple of miles away and aro frionds of tho police officer conducting the search are to witness 
the search, 26 Or, L.J 827 >80 Ind. Cas. 475 ; one ol tho essentials of a valid search is the 
presence of independent witnesses to the searofa, 23 Cr. L.J. 603s63 Ind. Cas. 839, Tbo 
police-officer may Issue an order m writing to the witnesses to attend and the order is neces* 
aary if the witness is to bo proceeded against tor refusal to attend. There ia nothing in this 
or any other soctiou of the Code to Justify tho notion that the required witnesses are to be 
selected by any person otherthan the officer conducting tho search. Assuming what is by no 
means dear, that the witnesses to the search worenot tbo inhabitants ol the Ioc.ality we do 
not think that circumstance must necessarily expose the cooduct of the police to snspidon 
or render tho eridence of the search inadmUsable. ** 21 M. 81 at 89 ; 23 U.L J. 445>(1912) 
U.W.N.llll»i3Cr.LJ. 763^17 Ini. Cai. 75 ; 27 Cr. L.J. 73=91 Ind. Cas 249, see also 
1 Cr.L J. 993 and 19 U. 349. The intontloo of the enactment is to ensure that searches are 
conducted with decency and in order that no wrong dolog, snob as planting articles by the 
Policein the house searched should take place Itegnlarlty and proper eonduetol searches could 
be secured only if those should be cbosen as witnesses who can be reasonably relied on to secure 
tbe desired result and whoso trustworthiness and ability towards the conveying out of the 
particular duty required of them can bo felt. 7 Cr. L.J. 479; 12 Cr. L.J. 251>10 Ind. Cas. 
7t6. The stress is upon the word ‘retpeetabU * and not on ' loc.ality.' Tho important point 
iathat tbe meo called in should be persons of some standing whoso word can be believed and 
sol of those living withiu a stone's throw of the bouse to bo searched, 18 Cr, L.J. 1009 
>42 Ind. Cas. 733 ; It Cr L.J. 743>3 Ind. Cas $93; 12 Cr.L J. 479(l}si2 lnd.C8S.67. 
Tho facts with reference to a search may bo proved otherwise than by tbe production of the 
loaroh lists, 34 U. 349 (P.B). Failure to calf rospoetable inhabitants ol tbe locality to wltnese 
a search Is a failure to comply with the provisions of this section but such failure does not 
makiT the search Illegal, 23 U.L.J. 443=13 Cr.L.J.763=(1912} M.W.N. 1111 = 17 Ind. Cas. 75 
wbere 17 U.L. J. 323 is /oHoicei ; 2 Fat. L.T. 359 where 20 Cr. L.J. 743-53 Ind. Cas. 150 Is 
dissented and 39 A. 353 ; 31 C.SS7 and 26 U. 124 are referred to. Bee also 27 Cr. L.J. 73> 
91 Ind, Cas. 249 ; but such illegality will not bo a bar to tbe consideration of tbe evldenoe 
discovered by tbe search 4 C. followed to 13 Cr.L.9. 49=37 Ind. Cas. 33. 

No person witnessing a search shall be required to attend Court as a 
witness, etc. — The reison for this provision is obvious. Many persons would be un* 
willing to attend searches li, as a matter of fact, they bad to attend Court at tbe trial of the 
case, possibly two Courts if the cise la committed to the Sessions. Tbe discretion is, there* 
fore, left to the Court to require or not tbe attendaoce of such witness. It is equally open to 
the accused tocall them as defence witnesses if they profess to have a high regard for tbe 
truthfulness of these witnesses, 46 C,L.J.368 at 382-83>29 Cr. L.J. 4?>i06 Ind. Cas. 545 
dissenftnp from 9 C.W.If. 439=2 Cr. L.J. 176. 

Sub«sectlon (3]. — The Code permits tbe occupants of the rooms to be searched to be 
present at tbe search and it they are not permitted to be present there Is a violation of tbe 
provision which is one not merely of tecftnioality but of substance m that it is enacted to 
guarantee tbe reality of the search and tbe discoveries made out, 41 C. 350 at 370, Tbo 
words "occupant of the place eeirchcd or some person in his behalf " are not intended to 
covet every person who happened to be In the place at tbe time but may refer back to the 
person mentioned in B 102 supra, namely "a person resldiog in or being In charge of tbe 
place " Strictly speaking then the only personsentitled as of right to bo present at a search 
are persons residing in, or in charge ol Ibe place, 41 C 350 aC 377. The words are 
" shill be permitted to attend during tho search. " The spirit of the pTOvUion thst tbe 
occopant shall be present and he is to be given the option of being present and not that be 
is to be allowed to be present if be demands it, 41 C. 390 at S77 but this view was eftssenfed 
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/rom 10)^4 C.L.J. 368 at 3S3s29 CrX.}. 4S*108 Ind. Cas. 5{5, toldiog that tba ioUrpce- 
tatiOQ pat on the ^ord “perxaitted "oecartiog in this ECb'SecUon could sot be aocepted as 
eouod. 

Occupaat ot the place to be aearcbed.-^Xhese words are not Intended to 
cover any person whomsf happen to be ia (he place bat thef refer back to the person men* 
tlooedio S. 103, ie., a person residing in or being in charge of the place, 41 C. 350 at 377. 
Acart is not a place witbin the rnesamg ol khaseetlon as held bf the Bombay High Court. 

List to be Algaed by the wttaeases.'-lt was held in 26 U. 419 (F.B) that 
refusal to sign the search list under this aeetion is not an ofience punishable under S. 187, 
I.P.O. : but now see the new eab*eeetioa (5) which enacts that any person who without 
reasonable cause refuses or neglects to attend and witness a search when called upon to do so 
shall be deemed to have committed an offence under 8. 187, 1.F.C. But the order regniring 
the person to attend must be a wrltteu order cow sea 38 UX.J. 27 m 1S20 U.W.K. 110^ 
11 It.W. S8s:21 Cr I(.J. 33<*S4 Ind. Cas. 241. Unless tbe list of things seized is signed by 
the s^tness as required by this section, the search would not be legal and each page of the 
search list must be signed by witness, 7 Cr. L J. 411. See Ss 163 and 16s infra as to mode 
of making searches by tbe Police. The Officer's doty is to be present on the spot and to 
exercise general eapervision. This section does not lay down that the officer himself should 
ransack boxes, examino the roof, dig op the floor, 23 U.LJ. 415 where 21 U. S3 Is not 
/oUotr<fd:see21H.L.J.2Sl(f.6.)«>SH.L.T.4Sl.llCr. L.3. 576-6 lad. Cas. 178 and 
33 11413 as to mode of prariag the eearcb list and its contents, 

Rufea relatiflg to aeareliea.— Whenerer possible, the presence of tbe village' 
headman should be obtained to witness a search. Tbe witnesses to a search shall eater the 
premises to be searched and srateh (he police when they search and before eomsendag a 
search the person ol the police'oSeer who Is to coadoet the search shall be examlaed bcfora 
the witnesses. The Code dees not reqaire a seatoh to be'made by daylight but as a rule daylight 
should be awaited, (be iemetes of the place beiag made toeraecatsltaadtheplseesealri and 
guarded. In condactiag the search the place shall be Inspected to see whether faeilillea exist 
lor Introdncing properties from ontstde. Uader 6. 165 (9) an S 3.0 , or Investigating officer 
most If practicable search hioself.lfiocspaciated, be most deliver to his subordinates an order 
Inwcitiog. A verbal order given on the spot is not legal. Tbe search list is to be la duplicate 
with a tnfoil. and copy to be forwarded (0 the Magistrate witb casadiary and the other 
attached to the copy of the case diary forwarded (0 tbe District or sub-divisional officer. Orders 
Had Pol. Ch. XST, pp. 69 and 70 The eendmg for shopkeepers eelected arbitrarily by 
tbe police and making them witnesses to tbe search of bouses of accused persons Is a fruit- 
ful Bonree of oppression and extortion. It is difficult to prescribe rules for the selection 
of witnesses to search hocses for stolen property but District Superinteodents can easily 
ascertain by questioning the witnesses sent in whether they have been unfairly selected. 
One respectable householder ahould not be selected a second time tUl bis neighbours have 
had their turns unless good reason is given for their exemptioo. Bespectable shopkeepers are 
just as liable to be eummoned as other respectable inhabitants of this place, Denp.Pof, Man., 
p. 403. 


E. — Miscellaneous, 

^ . . 104. Any Coart may, if it thinks fit, im- 

Fowet to impound •' j . r 

documeot. etc., pro- poona any document or thing proaaced before it 
under this Code, 

The secUon applies cnly when the documentor thing Is before the Magislraie in any 
proceeding before him. Where a Fresideocy Magistrate on a telegram from a District Magis- 
trate to take possession of certain account hooks, called epou the person to produce them 
before him and when (hey were prodoced sent (hem to the District Msglstrate. it was held f hat 
the Ptetldeney Magistrate acted Illegally and without luctsdlction, Eatanlal 680. 
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May Impound document or thing produced before It.— A District Magistrate 
c»uia not impound a document which has been produced in a pending case before a Subordi- 
nate UagUtrate, 1 A.Ud.ein. A MagUtrato can only conduct a search under tWs seotton 
when he is competent to issue a search-warrant nnder 8. 06, supra, but the issue of a ecarch* 
warrant by an unauthorlicd Magistrate Is not void, B. 620 (a), infra. • 

1 05. Any Magistrate may direct a search to 
ditwt^'sewb in ™"is be made in his presence of any place for the search 
of which he is competent to issue a search-warrant. 

Bee 39 C. SS3 (p.C.) as to the scope otthts ecetion, and a Magistrate acting under this 
aectlon is protected, as held, by tbe Prlry Council, by Act XVIII of 1850 (Protection of 
Judicial Officers). When tbe legislature empowers an officer to delegate an authority to do 
a certain act to another person it necessarily implies that tho original antbority to do tho 
act fully and completely vests In the officer himself, but it is necessary for tho exigencies of 
business that it should bo done by persons acting under authority derived from him. This 
principle Is adopted by the Legislature in 8. 65 and this section, 31 B.438 at 443, 


PART IV. 

PREVERTIOR OP OPPERCES. 

This Part is headed ** PreventlOQ of Offences" and does not provide punishment e! 
offences already committed. It deals with steps to be taken to prevent offences in tbo future, 
26 A.L.J. 813. 

CHAPTER Vni. 

Of Security for keeping the Peace and fob Good Behaviour. 

Scope nod object of the chapter.— This chapter deals with preventive measures 
which are generally resorted to, to prevent a breach oI the peace and to ensure good behaviour 
from bad characters. Tbe object of the chapter is not the panishment of offences but tbe 
prevention of crime and it is clear that when there was no risk of crime being committed in 
any particular district by persons who were brought in custody from different places with a 
view to an enquiry in that district into offences alleged to have been committed by them in 
that district, it was never contemplated, that the Police should be at liberty to ask the 
Magistrate to exercise his preventive jurisdictloo on failure to prove the specific oSences 
cbsrged, the persons being then within tbe Magietrate's jurisdiction. Much less can it be 
supposed that for tbe purpose of preveoting tbe prisoners from being returned bat detained in 
the lock-up pending enquiry lor a lengthened period, the police could ask tho Magistrate to 
Institute proceedings on the same evidence which would afterwards be used to prove the 
specific offences charged with a view to their being required to famish security and imprisoned 
on their failure to do so, 1885 F R. Cr. J. 43 Tbe person proceeded against is required 
to enter into his own recognizance with or without sureties or with both. Becurity to keep 
the peace can be demanded (1) from a penon actually convicted of an offence involving a 
broach of the peace, (2) or from a person likely to commit a breach of the peace. Security 
for good behaviour can be demanded (I) from a person dissimlnaling seditious natter, (2) 
from vagrants and suspects, (3) from habitni! offenders. Tbe provisions are aimed at 
prevention not as a punishment for past offences. The person proceeded against is required 
to execute a bond with or without sureties lor a definite period and so long as he keeps tbe 
peace or remains o! good behaviour for the periods specified in the bond, he is safe from all 
molestation on the part of tbe authoriliee. It he falls to execute the bond, be renders hloselt 
liable to be imprisoned for his definlt but the moment he executes the bond, be is released from 
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jail. The object of tho chapter is therofora not to conssga bad characters to jail but to pre* 
Tont them from committiog oQoucoa and to allay publio apprcbeoaioo, 16 Cr, L.J. 100 >b 
27 lod. Cas. 14S. Proceedings under this chapter ate inquiries and not trials. All through 
the chapter the expression used is inquiries. ” See S. 117 (2), infra. The expression 
“accused “ is not deOued in the Code. It Is to be noted that nowhere in this chapter is a 
person called on to give Eccurity referred to as an accused person. In chapters dealing with 
trials and Inquiries preliminary to commitment for trial the word “accused *' is always 
used to denote the person proceeded against, rrinta fane, then a person proceeded against 
under this chapter would notbppear tobe an accused person as used in the Code. In 23 C. 493 
and 16 B. 661, the word “ accused '* was hdd to mean persons over whom a Magistrate 
or Court was exercising jurisdiction. This interpretation would lead to startling results. A 
witness compelled by a summons or warrant to appear in Court and giro evidence, is clearly 
a person over whom the Court is exercising jurisdiction, and so a witness would bo an 
accused person and no oath could be administered to him. The learned Judges in (hose 
cases were considering 8 810 iii/raaod they decided nothing more. A person called on to give 
security cannot be said to be a person accused of an offence as defined in 8 4 (1) (o), supra. 
There exist grave doubts whether a person proceeded against under this chapter is an 
accused, 60 G, £63 at £89-90. See also 3, 810 (2) infra whfoh enacts that any person against 
whom proceedings are instituted under 8. 107 may be examined as a witness, .and this will 
show that the person proceeded against is not an accused person as understood in other 
portions of the Code. Imprisonment for failoreto furnish security to keep the peace is (o 
be simple whereas in good bohavioot cases falling under 8 lOS be simple but in cases falling 
under 6. 109 QC 8. IIO infra itshatlbe rigorous or simple according as the Court in each 
ease directs. 


A. — Security for keeping the Peace on Conviction. 

106 . (1) Wiienever any person accosed oi any offence punUhahle 
„ , , , under ChapterVIlI of the Indian Penal Code, other 

ing the peace on than an offence pttmshable under seciton li3,se&%on 
conviction. section 153A or section 15i thereof, or of 

assault or other offence involving a breach of the peace, or of abetting 
the same, or any person accused of committing criminal intimidation, 
is convicted of such offence before a High Court, a Court of Session or 
the Court of a Presidency Magistrate, a District Magistrate, a Sub* 
divisional Magistrate or a Magistrate of the first class, 

and such Court is of opinion that it is necessary to require such 
person to execute a bond for keeping the peace, 

such Court may, at the time of passing sentence on such person, 
order him to execute a bond for a sum proportionate to his means, with 
or without sureties, for keeping the peace during such period, not 
exceeding three years, as it thinks fit to fix. 

(2) If the conviction is set aside on appeal or otherwise, the bond 
60 executed shall become void. 

(3) An Order under this section may also he made by an'Appel- 
late Court including a Court hearing appeals under section 407 or by 
the High Court when exercising its powers of revision. 
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Amendment —In snb-sectton (1) ter theirord'noiin^'theTrords ‘adj^oflcnce pantsbable 
under Chap. VIII ot the I.F.a other than S. 148. 8. 144 . B. 1S3A or 8. 154, thereof ' bare 
been substituted thus enlarging the scopo ot the section and worda iniub'section (1) “or 
assembling armed men or takiog other unlawfal meaenres with the evident intent of com* 
mittlng the same “ have been omitted. In aub-eectlon (3) “after Appellate Court*’ the vrorda 
* including a Court bearing appeals under 8. 407 * bavo been added, 

Dllference btlween the proceduro under S. 106 and S, ! 07.*— The founda* 
tionof an order under this section la the conHcNon and that under S, 107 is injortnation. 
Doth these sections aim at prevention ol a broach of the peace Under 8. IOC tho order can 
be passed on conviction for anj* ot the offences specified in that section but under 8. 107 
proceedings must be taken, summons In the first Instance being Issued and evidence rccord:d 
as in summons cases (S. 117) to prove that the taking of tbs bond niih or n'ithoot sure- 
ties from aceused person for preserving the pence la necessary. Agalu under 8. IOC the 
Iklagistrate has already adjudicated on the evidence at tho trial in the presence of the accused 
and facts ate found for requiting sceority for keeping the peace from tho accused but 
under Si 107 the Magistate proceeds on Information the salue of svhich is to bo tested in 
the presence of tho accused nho must have an opportunity ot shoeing that it Is not roliablo. 
lie should not form his opinion extrajndicially, 3 C.B.K. 72 ; 22 W.R. (Cr ) 79, 

. Scope of the aectlon,— This section applies uhen (ho offence amonnts to or consti- 
tutes a breach oi the peace, in other vords nhen a breach of the peace Is a eompenent 
part or ingredient of the offence. The very fact that a man commits rioting or nssults censti- 
tutes a disorder a diatarbaoco of the king's peace, general peace of tbe realm. 7he uords 
“ breach of the peace “ Are the andthesls of the other set of nords also occnrriBg in the 
section “ keeping the peace “ which connote preservation of the public peace and are direct 
opposite of the nerds “breaking the peace." The question in each care is, does the 
offence brought home to the accused necese arily include or imply a breach of the peace or 
does It constitute ot amount to a breach ot the peace. If it does the section applies, 
17 U. 846 at 848. The Magistrate is given a vtide dieeieticn to proceed under this section 
bat fo justify an order, be muet find it in char and explicit terms that in committing the 
offence the accused also actually committed a breach of the peace ot criminally Intimidated 
the complainant nr that he committed the offence for which he was convicted in such 
cireumstancee that he evidently intended to do so, 43 C 871 ; 35 C. 315 ; 30 C E3; S3 A.771 ; 
42 1.345 : 43 B.SSi; Weir II, 47; 23 A.Ld. 1053=26 Cr.L.J, 1457=89 Ind.CBS. 1023. 
Fmons agaivat whom proceedings are atarted under this chapter are accused persons and 
have a right to he defended by a pleader and notices of the data of beating should be given 
to them, 2S 1. 379. But they are not accused of an oflenco and hence an order refusing 
bail to persons required to execute bonds for keeping the peace under this section is 
illegal, 7 U.L.T. 104 where 30 A. 334 is referred to. To act under this section without 
notice to patties concerned is incorrect procedure on general principles, 27 Cr. L.J. 1112= 
97 Ind. Cas. 424, Action under this section isuncaJUd for when the accused Is convicted 
and sentenced to a long term ol Imprisonment ray, for seven years, 10 Cr L J. 69 (F.B.) 
at 72=2 Ind, Cas. 531. 

Any accused person.— These words aro wide enough to include European British 
subjects also. See 36 C. 163, 

Other offences Involving a breach ot the peace.— The’ expression “other 
offences “ refers to offences ejvsdtm genetU with the offences against public tranquillity and 
of assaults, etc., mentioned In this section, 17 U. 846 ; 23 A L J. 1053 ; 49 A. 131 ; 24 Cr. L J. 
271 =71 Ind. Cas. 870. The werds ‘’breach of the peace '* imply some offence against the 
public, 24 Cr. L.J. 491=72 Ind. Cai. 895. A anperior Magistrate towbom a case Is referred 
by a snbordlnate Magistrate tcingof opinion that an order under this section is necessary 
cannot merely pass an order under this arctionand send back the case for trial to a subordi- 
nate Magistrate, 21 Cr. L.J. 784=74 Ind, Cas. 148. Ko order can be passed under this 
seetion as amended, where an accused is only eoavieted ol an offeiico under the Indian Pena! 
Code read with 8. 149, I,r,C. Tbe amendment is not very happily worded for It speaks cf an 
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oBeace paoishable nnder S. H9. Ko ofiesce is pnoiabable uqBsc S. 149 alone. There most 
be some sabstaatire oBcaca charged to be read nitb S. 149 So ao order demanding secQrItjr 
^rbere a person was convicted under 8. 32$ read with 8. 149t X-F'C., was set aside bj the 
Patna High Coart, 26 Cr.D.J. 326=85 Ind.Ca3. 42; see28Cr.L.J. 14I-9S Isd, Cas. 332 
dissenting from, 24 Cr. L.J. 227 b 71 lod, Cas. 691 ; where it was held that the expression 
clearly included (be oBence of causing hurt under S. 323, 1.P.C, and a person conrickd of 
causing hurt can he ordered to find secnritj undertbis section, see also 49 A, 131, The words 
oBences inrolTiug a breach of the peace in this section must be construed to mean oBences Into 
which a breach of the peace necessarily enters as a constituting element, 19 U.L.J. 66, The 
words “ Icrolve a breach of the peace “ must receive their ordinary and natnril meaning- A 
thing IS inrolTed in another when it is necessarily included or implied in it, 47 U. 846. The 
word *' involve " connotes tbe inclusion q ot only of a necessary, but also a probable feature, 
circumstances antecedent, eondilloo or consequeace, 25 Cr D.J. 74 = 76 lod. Ca3..983. The 
words would probably be taken in their ordinary meaning to fodicate an oBence in which 
there bad actually been and not in which there was, mere likelihood of there being a breach 
of the peace. The words '* breach ot tbe peace " bare been given a wider interpretation, 
including even creating disturbance or excitement and falling far short of riot, 22 Bom. L.B. 
166at 182; 46 A. 105; 23 A.Ii.J, 1033; 44 M.L.J. 485«17 L W. 499*i°(lS23j U.W.N. 314- 
24 Cr, LJ. 455=72 Ind. Cas 613 • 24 Cr. L.J. 227-71 ]sd. Cas, 691 ; 24 Cr. Xi.J, 319= 
72 Ind. Cas. 79. An oBence merely provoking or likely to lead to a breach of the peace Is' 
not within this section. The oBence must be one in which breach of the peace is a necessary 
ingredient, 26 U. 459 , 47 U. 846 ; 30 C. 366; 43 C. 67] ; 29 C. 393; 35 C. 313 • 29 H. 190; 

2 LaJh. 279 ; 27 Cr. t.J. 671-94 Ind. Caa. 139 • 4 tf.!..?. 468 ; 20 Cr. L.J. 543-51 Ind: Cas. 783 
bntthe Allahabad High Court in 33 A. 771 dissented from the above view andheld that 
where the oBence is such, that it was as a matter of experience often followed by breiebes of 
the peace, an order under this section was proper. A person who inUrfetea with another's 
premises and uses vioienca to him and deprives him of hii property commits a breach ot tbe 
peace in the wider sense of tbe expression, 21 Cr L J. 283=55 Ind. Cas. 304 ; 43 B. 554. in 
42 A 345, it was held that a conviction for criminal trespass where tbe intent was to commit 
a breach of Che peace, an order under ibis section may lawfully be passed. See also 20 W.R. 
(Cr.) 37 , 7 W.R. (Cr } 14 , 7 C.W.K. 29. Grimios] trespass into » man’s boose for causing 
bodily iDjory to bim Is an oSeoce inrolviog > breach of tbo peace and when a conviction is 
bad for such an oBence .an order aoder this section is valid, 26 Cr. LJ 1IS2 — 89 lad. Cas. 
1030, bat where no such intention was foaod the trespass being with the object of having 
illioU intercourse with the complainant's wife, ao order under this section was not legal, 
29 C. 628 ; on a ccoviotlon for thelt, unless It was foaod, that force was employed, or armed 
men were present, an order under this section cannot he made, 29 C. 393 ; 8 C.W.K. 5)7 ; 
wrongful confinement per se Is not an oBence involving a breach of the peace, e g., locking 
up 8 room outside when a man is inside tbe room tfana making ingress impossible. Bnt if 
tbe accDsed in nsing violence seizes another and ties his bands the offence does involve a 
breach of tbe peace, 47 U. 846 where 36 H.L.T. 348 is not foHotced, See also 24 Cr. L J. 
271-71 Ind Gas 879 ; 4 M.L.T. 463 ; 29 21. 1£0 ; 7 W.R. (Cr.)14; 20 WR. (Cr).37; 

7 C.W.K 25 The expression is so Illusive that it mast of necessity attract diBerent interpre- 
tations. The words cover two classes of cases— (1} where a breach of the peace actually 
ocenrs, (3) where the definition of the oBeoca involves a breach of the peace, e g.,S. SOI, I.P.O,, 
21 Bom. L R 270 , 20 Cr. L J. 543 , 22 Bom. L B. 168 at 178 ; 46 A. 103. 

Is convicted of such offence. — A conviction is absolutely necessary before an 
order for security 18 passed. Theconvlction may be fn a summary trial, 8 C.W.K. 517; 

11 Cr. L.J. 630=8 Ind. Cas, S5l. Hoorder for seenrity can be made where tbeaccosed is 
acquitted or discharged, 3 C.L.R 72 A superior Slagistrato to whom a ease is eeot to pass 
an order under this section cannot merely pass an order nlthont convicting the accused bnt 
send back tbe case for trial to tbe subordinate Magistrate, 24 Cr. L.J. 784=74 Ind, Css. 443. 
Under this section It Is the oBence for which a person u oonvicted and not tbe facts as pnt 
In evidence at the trial which determines whether security can he demanded or not, 
Wair 11, 43. There must he an express findlug to tbe eBcct that the act attributed to the 
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person nas likelylto cause a breach of the peace, or the OTideoce most be so clear as to satisfy 
the Court nithoot an express dnding that such nas the case, 26 C. 876 ; 27 C, C83 ; 30 C. 93 
and 366 ; 29 U. 190 ; 26 U. 469 ; 25 Cr. I<.J. lC6ls81 Ind. Cas. 683. Where at an election 
the accused and his companions beat a person who refused to rote for the accused and the 
Magistrate when conricting the accused for assault remarked that the accused appeared to be 
a very troublesome person and took security from him it was held that the order demanding 
security was legal altbcngh It was contended that there was no finding that there was an 
apprehension of a breath of the peace, 46 A. 106. To support an order under this sectiorr 
the Court must record as a condition precedent Its grounds for demanding seentity. 
The mere fact that the accused is convicted of ac offence involving a breach of the peace is 
not alone sufficient, 27 Cr. L J 1112=97 Ind. Caa 424=1927 Fat. 37. 

Sub>divlsIonat Magistrate. — A Sub-divisional Magistrate may be a Magistrate ol 
the second class in charge of a sub-divIsion. Bee 8. 13, tupra. A Sub-divislonal Magistrate of 
the second class has jurisdiction to pass an order under this section calling upon an accused 
to furnish security for a period ezceedmg six months independent of the powers of the 
Magistrate as provided in S, 32, supro, 6 Cr. L. Rot. 133*13 A.L.d. 268, 

A Magistrate of the first class Bench of Magistrates ol which one is a 
Magistrate of the first class can exercise powers under this section, 21 V.R. (Cr.) 12* 

2 C.L.R. 348 at 349 

Such Court may order. — Demanding security for keeping the peace is discretionary 
with the Magistrate provided ha has materials upon which to proceed, 23 W.R, (Cr.) 58. 
It la necessary helots an order cau be made nnder this section that the party should have the 
opportunity ol answering to an accusation of an oflenco of the kind npon a eonviotion for 
which lueh an order can be mads. Where that requirement is not complied with, the order 
under this section cannot stand and must be set aeide, 25 C. 628 at 630 , 27 Cr. L.J. 1112= 

97 Ind Caa. 424= 1921 F&t 37. When each opportunity is given, the accused may he able 
to show sufficient cause why he should not be bound over although be was unable to make 
» good defence against the charge. Bnt the section is silent on this matter and It is 
desirable tb at there should be a provision for an opportunity to show cause Bimllat to the 
provision in 8. 250 fn/ro. 

Such Court when passing sentence order to execute bood.—An order for 
taking security under this section must be passed at the time of deciding the original ease 
in the presence of the accused and no notice to show cause why such an order should not 
he passed is necessary, 21 A, L J. 639*25 Cr. L J. £65*81Ind. Cas. 613 If no such order 
is then made, subsequent proceedings sbould be under 8. 107, in/ra, after giving the person 
an opportunity to show cause, IS W.R. (Cr.) 66; 21 A.LJ. 839*25 Cr. L.J. 965^ 

81 Ind, Cas, 613. The order for security must be passed in the presence of the accused, and 
any order passed during bis absence is illegal, 3 B H C R. (Cr. Ca.) 1. 8 SIS infra provides 
that in lieu of executing a bead, money or Qoveruneot Promissory-note may be deposited, 
hut in cases where security for good behaviour is demanded, the section expressly says that 
such deposit shall not be made. 

When conviction la act aaide the bond aball become void. — When the 
cooviction is annulled on appeal or otherwise, the order directing the person to find security 
abates ipso facto, and it is not competent for the Appellate Court to order the security to be 
continued, 1895 A.W N. 14 ; 3) C. 101 ; 7 K W.PH.C.R. 375. 

For a aum proportionate to hla means.— In fixing the amount of security the 
Magistrate should consider the ststlon in life of the person concerned and should not go 
beyond the sum for which there is a fair probability of his being able to find security. The 
individual should be aflorded a fair chance at least of complying with the required condition 
of secnilty, 4 U H.C.R. (Appx.) 46 ; 2 C. 384 ; 16 B. 372 ; 23 A. 80. The Magistrate should 
look to the means of the person called upon to furnish security, not to the means ol his 
master, 22 W.R. (Cr.) 74. A demand for oureasonably heavy security may result in a heavy 
pecuniary fine in a case of mere suspicion and reputation as the accused might have to pay 
heavy sums to obtain security, 6 C. 14; 16 B. 372. 

’ 17 
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Order may be made by Appellate Court Includlos a Court bearing 
Appeals under S. ^07.-~Tba words 'Appellate Coart ' iaclnde Appellate Court other than 
the High Court, 2 Cr. L.J. 150. The words "incladiug a Court heariog appeals under 
8. 407 " are new. It has been held that an Appellate Court cannot pass an order under this 
section unless the person coavicted has been sentenced b; a Court cot inferior to that o! 
Magistrate o! the first class, see 23 Cr. L.J. 457 — 87 Ind. Cas. 729. " This result does not 
appear to have been intended, and it is proposed to temoTo the restiiotion “‘—St, of Obj. and 
Seas,, 38 C. 434 ; 29 M. 150 ; 30 U. 43 ; 24 Cr. L.J. 308=72 Ind. Cas. 88, are no longer law. 
The amendment is in accordance with the decisions in S3 6, 33 ; 37 U 153 (F.B.) and 33 A. 
48; 2 Fat. L.J. 21«s(1917) Fat. 57. Beeafso 27Cr.L.J. 1112=97 Ind. Cas. 424 /elfoump 
2 P.L.R, 21, The power of the Appellate Court la not limited by the fact that the trial Court 
should have power to take security, 25 Cr. L.). 857=81 Ind. Cas. 115. The power can be 
exercised by the Appellate Court ereu though the actual order was not made when cotfirm- 
iug iu appeal the eentence already passed by the Magistrate. There is nothing in the section 
to limit the time when the order can be made by the Appellate Court, so long as it is acting 
in fact S3 an Appellate Coart. 30 Bom. L.R. 373-29 Cr.L.J. 502-109 Ind. C&s. 2i0 following 
33 B. 33. But when the District Magistrate did not try a caee as a Court of appeal, he had 
no jurisdiction to demand security, 18 A.L.J. 536. The exercise by the Appellate Court of the 
power under sub'sectlon (3) of this eection tequlriog the appellaot to find security to keep the 
peaceaftertha expiry of the Beotcncc Will not amount to an enhancement of the sentence, 

2 Cr. Ii.J. ISO : 20 Cr L.J. 760, and by virtue of 8- 423, cl. (1) (d) an Appellate Court has 
power to set aside an order for eecurity under this section even while npbolding the convic* 
tioni 30 C. 101; but to enable the Appellate Court to do so, the substantire sentence must 
be appealable without taking into account the order under this section or 6. 416, infra. In 
the absence of a finding that aoy breach of the peace bad occurred, an Appellate Court has 
po power to direct the accused to enter Into a bond under tbls section, 30 Jd.L.T. 343. But 
this view is not /offoued in 47 U 846, In an appeal from a conviction under Be. 147 and 
836, 1.F.O , the sentences being ordered to ton consecutively the Appellate Court while order* 
ing the sentence to tun concurrently passed an order binding the accused to keep the peace 
for 8 years, it was held that such an order was valid under this section, 20 Cr. L.J 302= 

50 Ind. Cas. 350 

Appesl.^Ko appeal lies from an order demanding security under this section ; when 
the conviction is set aside tbe bond shall become void, see sub'section (2). Even when a 
conviction is confirmed on appeal, the order under tbls eection may be set aside by tbe * 
Appellate Court, 30 C. 101 ; See also 10 Cr. L.J. 69 (F.B.} at 72=2 lad. Cas. 531. 

For form of bond see Scb. V, Ho. 10 fn/ra. KoCourt'fee is payable on eecnrity bonds 
under this chapter. If any Msgisfrate not being empowered by law demands security to 
keep the peace, his proceedings shall bo void, &. 630, ol. (c), infra. 

An order under this section may be made on conviotion in a summary trial, 
1830 A.W.N< 181. and a Bench of Magistrates fovested with first class powers under 8. 16, supra 
is competent to make an order under this section, 21 WR. (Cr.)l2; 2 C. L.R. 343 at 349. 
The contention that in a summary trial and conviction Court has no power to award under 
B. 123 fn/ra more than three months’ imprisonmeut lu default, and so the Court cannot act 
under this section in a summary trial was not accepted to S3U.L.J. 762—1927 U.W.N. 783= 
39 U.lt. 858 An order demanding security under this section is uncalled for when a 
sentence of Imprigonment or tnnsportation for so long a term as seven years fs passed when 
convicting the accused, 10 Cr. L.J. 69 (F.B ) at 72=2 Ind. Cas. 881, 

JB . — Security for keeping the Peace in other Cases and Security for 
Good Behaviour. 

107 . (1) Whenever a Presidency Mftgistrate, District Magis- 
Security for keeping Sub-divisional Magistrate or Magistrate of the 

the peace in other first class is informed that any person is likely to 
commit a breach of tbe peace or disturb the public 
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tranquillity, or to do any wrongful act that may probably occasion a 
breach of the peace, or disturb the public tranquillity, the Magistrate 
if in his opinion there is sufficient ground for proceeding, may in 
manner hereinafter provided, require such person to show cause why 
he should not be ordered to execute a bond, with or without sureties, 
for keeping the peace for such period not exceeding one year as the 
Magistrate thinks fit to fix. 

(2) Proceedings shall not be taken under this section unless either 
the person informed against or the place where the breach of the peace 
or disturbance is apprehended is within the local limits of such Magis- 
trate’s jurisdiction, and no proceedings shall be taken before any Magis- 
trate, other than a Chief Presidency or District Magistrate, unless both 
the person informed against, and the place where the breach of the peace 
or disturbance is apprehended, are within the local limits of the Magis- 
trate’s jurisd iction. 

(3) When any Magistrate not empowered to proceed under sub- 

Pwe dure of Ha ia (^) 1*^^ reason to believe that any person is 

trat^otempowerel'^ likely to commit a breach of the peace or disturb the 
Rct under subsection public tranquillity or to do any wrongful act that 
may probably occasion a breach of the peace or dis- 
turb the public trauquillity, and that such breach of the peace or 
disturbance cauuot be prevented otherwise than by detaining such 
person in custody, such Magistrate may, after recording his reasons, 
issue a warrant for his arrest (if be is not already in custody or before 
the Court) , and may send him before a Magistrate empowered to deal 
with the case, together with a copy of his reasons. 

(4) A Magistrate before whom a person is sent under sub’Sectian (3) 
may in his discretion detain such person in custody pending further 
action by himself under this chapter. 

Amendment.— The nords aatil Ibocomplelioa of the iaquirj herein proscribed bare 
been omitted in sub seotion (4) as it was thought that tfao powers conferred bj the sub'Section 
as it stood was nnnecessarily wide Tho Magistrates are now given power to detain the 
accused in enstodf ponding furtbee action bf bim under this chapter. 

Scope and oblect of the aection — Pioceedlugs nnder this section are intended to be 
prec-intlonarj and not punitive The object of the section Is not topunishpersonstoranj* 
thing they have done in the past bat to prevent them from doing in future eomethlng 
that may probably occasion a brevh of the peace. 9 C.W.N 8S8 at SOS, 3l C. 359 ; 3S C. 674 ; 
28 A.L J. 813, 36 M, 315. Thus the object of the order for farnisbiog secarity is tho prevention 
of crime and not to secure imprisonment of the penon concerned, 22 Bom.L.R. ISO , 16 Bom, 
L R. 13B j 1 C.L J. 616 ; 3 C L.R. 72 , 23 Cr. I, J. 1226^82 lol. Ca$ 154. A petition under 
this section contemplates merely an apprehension thatao offence is likely to be committed and 

not the commission of an oficnce and the power to refer the matter to the police coder 8. 161 
may not apply as Chap XIV of the Code relates to information as to the ccmmiaalon of a 
cognirabie offence. It it possible to argue that the' vrords "any ofienee relating to lbs 
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coEunUsion olacogniableoSence" inB. 15i supra nay be held to cover iDfonaatiea relating 
fo the threatened commission of a eognjEable offence. It tranld be better if tbe Code had 
contained an express provision empoweimg Magistrates to celerpetitionsncderS. 107 supra 
to the police for investigatioa, snch petitions habitnally referred to police, afford a great safety 
to the subject and no class of cases zeqnim more Ecmtiny from the natare of the allegations. 
The Code should be revised and an express provision should be made empowering Magistrates 
’ In terms to refer to the police,” 49 M. 31S at 319 re/rm’np to Weir II, 51. Bail cannot be 
demanded from a person proceeded against and the most that can he requited of him isto famish 
recognizance and that too when there is a livelihood of a breach of the peace, 11 C.W.K. 415 ; 
it is illegal and contrary to the provisions of this section to take recogoirance from one 
person in order to prevent another committing a breach of the peace, 17 V.R. (Cr) 54 ; 
14 K.L.J. 491. The Magistrate shonld nse his power to protect the party seeking to exercise 
its rights allowed by law and to restrain persons threatening to disturb the exercise of such 
rights, 221dJL.J. 2S1»(1S12) M.W.H. 47=11 M.L.T. 32=13 Cr L.J. H3=J3Ind.Cas 831. To 
bring a case within the section it is not enongh to show that there is a great probability of 
abieacbot the peace ensuing. It most also be shown that the person sought to be bonnd 
over is likely to do illegal acta of violence, 6 Bom. L.R. 862. Tbe provisions of S. 202 infra are 
not applicable to proceedings andet this section. A Magistrate has therefore no jnrudiction 
to call for a report under that section and acting npon snch a report dismiss a case under 
this section. Ee ought to record evidence himselt and to act npon it if it was satisfactory, 
29 Cr.LJ. 267=108 Ind. Cas. 603. A proceeding cndet this section does not terminate 
In an acquittal or discharge of the aecosed ; therefore the provisions of S. 403 infra 
have no application. This section Is not intended to prevent a private person £»m exer- 
cising his right of property because another person would be likely to commit a breach of 
the peace,}! he did so, 19 W.R. {Cr.)47. The preventive jurisdiction under this section 
must be exercised with great caution and the party who has the legal rigbtin him chonld be 
protected 34 C. 93S. Tbe patty in tbe wrong should be bound do ws, 12 C.W.N. 703. Tbe 

' — v^j^egal 

*'W.E. 

. • 1 • • meix 5 

liU.L.J. 491- The proper course in such a case is to bind down tbe party In the wrong 
12 C.W.M. 703=7 Cr. L.J. 534 : IS Cs.L.J. 512=33 led. Cas 430. It a party exercises his 
right In a lawful manner, e.?., a eo-shatet trying to improve property, which provokes the 
oppo^tepaity to commit a breach ot tbe peace the party exercislnga lawful right shonld not 
be bound over, 8 Lah. 93, see also 21 Cr. L.J. 651 at 655 = 57 Ind. Cas. 667. ^^ere there is a 
tight pot forward by both tbe parties sod tbe right is in dispute between them and there is a 
likelihood o! a breach of the peace, the Magistrate should resort to the provisions of this 
section against both the parties and not against one party only so as to give an unfair advan- 
tage to the other party, 23 Cr. LJ. 605=102 Ind. Cas. 7S1, ^Vhere a person is exercislnga 
civil right in a lawful manner this section U inapplicable, 21 Cr. LJ. 651 at 6SS= 

51 Ind. Cfs 667, Proceedings under this secUou are not intended lor the purpose of enabling 
two rival claimanU to help themselves iu recovering possession of immoveable property. 
Disputes as to possession of immoveable property come properly under 8. 145 infra. This 
section applies to personal dispufes only, 25 C. 559 and 793 ; 7 C.W.N. 23; 25 A. 537, Though 
there is no legal prohibition in trying a number of persons under this section it is rightly 
unfair and unjust to proceed against them jointly, unless it Is apparent that they form a 
gang. Tbe case of each has to be considered separately and this is not likely to be effected 
U the trial is joint. 21 A L.J.A4L The e^ence of the cautionary principle herein contained 
does not apply when the persons proceeded against formed one gang prompted by a common 
object and each act was directed towards accomplishing it, 51 M. 515. Two opposing parties 
to a dispute should not be proceeded against in one proceeding under this sectibn, 26 Cr. L.J. 
1243=83 Ind. Cas. 864. 6. 545 infra Is not applicable to proceedings under this section as no 
fine can be imposed by the Court in snch proceedings and any order directing the person 
proceeded against to pay costs to the person on whose information proceedings were initiated 
is bad in law, 25 Cr.L J. 476=77 Ind. Cas. 828. Kot is a Migistrate competent to award 
'compensation under B.250tn/ra to a persen against whom proceedings under this section an 



B. 107] 


BECDBlir ton tEAOB Asb doob bEHAVlODB. 


isa 

■dropped, sQcb proceedings not being A case where a person is accused of an oScnco 1903, 
P.L R. (Cr.J } 9 at page 32 2 28 Cr.L.J. 6&)a*102 lad. Caa. 780 where 43 Ai 363 is followed. 

Whenever a Magistrate la lnformed.~-The report of a Sub-llagistrate is sufficient 
“information** to authoiUo the Magistrate to act under this section. 8 ill provlsoalso 
shows that the report of a polico-offieet is information on which a Magistrate could act upon, 
2 U.H.C.R. 240 at 212. Credible information is ncccssarp to take action, 12 A.L.J, 336. 
It is not necessary to call witnesses in support of an information laid before a Magis- 
trate preeious to issuing summons to show cause under this section, 11 W.R. fCr.) 6. A 
statement by complainant believed by the Magistrate that he expected the person Informed 
against at any time to make an attempt on hia person or property is sufficient information ; 
7 W.R. (Cr ) 30 ; 17 C.W.N. 233, but there must be something more than a bare possibility, 
a reasonable likelihood of a breach of the peace taking place, 20 'W.R. (Cr.) 67. Information 
must be clear and definite directly afiectiog the person to be proceeded against, and should 
disclose tangible facta and details so as to afford notice to such person what he is to come 
prepared to meet, 6 A. 26 (F.D ) ; the natore of the information on which the Magistrate acta 
must appear on the face of the preliminary order, 6 W-R.(Cr.) f3. Facts and information which 
formed the subject of a previous enquiry and in which the accused were discharged cannot be 
relied on for initiating proceedings. There must bo fresh materials available on which it can 
be said that a fresh apptehensionof a breach of the peace ia likely. The aame facts cannot form 
tbe basis of repeated proceedings under the Penal Code or under this Code, 41 U, 216, A 
Subordinate Magistrate should not draw up proceedings merely because the District Magis- 
trate has ordered him to do so. He must use bis discretion and if be thinks that it is neces- 
sary to do so to prevent a breach of the peace he is entitled to draw up proceedings. If a 
District Magistrate apprehended a breach of tbe peace, it is bis duty to draw up proceedings 
and then ttaosfettbe case for inquiry to a Subordinate Magistrate, 24 Cr. L,J, 367 k 
72 iod. Cm. 367. 

U likely to commit a breach o( the peace— It is clear that there are two distinct set 
of citcumstances in which a Magistrate may take sct.on (a) where it appears that a person is 

• . ^ .Alt.. .4. ^ 4t.,4 .. 1. L. AI.... _ I... 


anticipated is a wrongful act. It has been laid down by the various High Courts that the 
section docs not authorize action against a person who is expected to do an act which may 
canse a breach of the peace unless the act Is wrongful and the mere fact that the doing of a 
lawful act may lead to a breach of the peace while it may authorise tbe Magistrate to take 
action against persons expected to commit that breach, does not authorise action against 
those intending to do the lawful act, unless they themselves are likely to commit a breach 
of tbe peace, 18 Cr.LJ. 512 at SH-SUInd. Cas. 483 where 12 C.W N. 703«=7 Cr. L.J.504; 
32 A. 671 ; 6 M. 203 arc re/errrd to. This section presupposes that the person sought to be 
proceeded against is hkely (not tras likely) to commit a breach of the peace , and it cannot be 
presumed from tbe fact that the person has done a wrongful act m tbe past he is likely to do 
the same agaio, 6 Bom L.R. 663, 26 A. 190 at 1S3; 28 Cr L.J. 719=103 Ind. Cas, 607. Again, 
a hasty speech likely to cause a breach of the peace does not justify an order under this 
section against the speaker whoa all fear of a breach of the peace ceases before the order is 
made, 7 Cr. L J. 232 Security cannot bo demanded in anticipation of a breach of tbe peace, 
3 C.L.R. 280 . 7 A L J. 1161 . 32 A. 571 . 38 A. 463 ; 37 A. 33 , 14 A L J. 769 ; the act of 
which information ia given to a Magistrate and in respect of which security is required mast 
be an act which is shown to be in cootemplatton at tbe time when information is given and 
not merely a repetition which may be expected or apprehended from some misconduct of 
tbe kind without anything farther, Weir II, 49 ; 21 Cr. L.J,230ss71 Inl. Cas. 694. Bee 
26 A. ISO. Where it was held thst on order binding over certain persons with a view to 
prevent the possibility of tbeir creating a disturbance at tbe next recurrence of an aannslly 
tecunlng festival was held to be bad. Bee also 5 Bom, L.R. 663 ; B A.L 3. 1080. Hor can an 
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order be passed under this section merely os the ground that there vras enmity between two 
parties, 1 &.L.J. 418 ■•29 Cr. L-J. 417^108 Ind. Caa, 517. The fact that the accused is found 
to be quarrelsome and fights andquarrela with ererybe-dy is not sufficient Indication 
of a breach of the peace. Nor can arranging defence of property with the help of the 
police be held to be an act likely to cause a breach of the peace, 18 A.L.J. 157. Where 
there is no evidence of the persons proceeded against having committed any overt act, 
the mere expression of opinion by some persons that there is an apprehension of the 
breach of the peace and the parties shonld be bound over is insufficient to snstain an order 
under this section, 27 Cr. L.J. 1002^26 Ind. Cas, 7853 follouing 32 A 571. A mere 
bombast will not justify an order nuder this section, 9 M.L.T. 271 = 12 Cr. L.J. 104, 
A Magistrate must keep out knowledge obtained outside record, and base bis decision 
entirely on the evidence in the case and most also find that the persons proceeded against 
are likely to commit a breach of the peace, 12 A.L.J. 1246. Evidence as to acts committed 
In the past may be brought forward to show that while the conditions remain unebauged 
similar acts may be committed in the future, 1 C.L,J. 616. 

To do any wrongful Act.— The expresslou “wrongful act" was inserted in the- 
1882 Code. It is now expressly declared that the act which may probably occasion a breach 
of the peace must be some wrong/tif ncf. The expression means an act forbidden by the 
penal statutes of India or declared to bo penal and wrongful by such statutes, 21 Cr. L J. 433 
>•56 Ind. Cas. 437. When a party exercising its right in a lawful manner the opposite 
party is provoked to commit a breach of the pcaco the party exercising lawful rights cannot 
be said to be doing a wrongful act liable to bo boand over under this section, 8 Lab. 93 ; 
7Lah 782; 23 Cr. L J. 603»102 Ind. C&s. 7Sl:27Cr. L.J. 1002‘=9u Ind. Cas. 858; 21 Cr. L.I. 
651=57 Ind. C«8. 667 ; 12 C.W.N. 703=7 Cr. L.J. 504 ; 18 Cr. L J. 512=39 lad. Cas 480 : 
14 U.L.J. 491. Persons combining together to prevent the I>esai from recovering bis rents 
and retaining possession of lands which the tenants have given up Is not a wrongful act 
within this section ; as aUo raising subscriptioos to petition Government and advising 
standing security tor tenants, 8 Bom. L R. 663. From the mere fact that the persons 
proceeded against, vts., tenants wore boycotting the servants of the Eemindat it easoot be 
held that the tenants have done any act likely to cause a breach oi the peace oecessltating 
the demanding of seounty under this eecUon, 14 Cr. LJ. 238=99 led. Cas, 334. There can be 
no question that the right of public dieenssioo is a right which every subject possesses and 
that in coDvomog a meeting to discuss religions matters, the .persons convening such 
meeting cinnot be held to be doing a wrongful act, 18 Cr. L.J. 612 at 814=39 Ind. Cas. 480. 
The action of a party insisting upon their rights to take a procession along a certain road 
which was objected by a rival party cannot be said to bea wrongful act within this section, 
12 C.W.N. 703=7 Cr, L.J. 504. The mere fact that a person from whom eecurity is demanded 
has been previously convicted of oSences agaiiist property will not justify proceedings being 
taken under this section. There mustbeevidence thathebas done some wrongful act indicat- 
ing an Inteotlon to lapse to his former course of liio, 10 B. 174 ; 12 C. 52D. Lawful acts done 
m a lawful manner cannot be the basis of proceedings under this section even when they 
are likely to induce others to commit a breach of the peace. Cow-killing byaMahomedan 
is not illegal. But it may Induce Hindus to break the peace ; unless any such act amounts 
to a public nuisance or is obnoxious to the rules and regulations lawfully promulgated, this 
seatlon c-innot apply, 30 A. 181. Thus when a person who is rightfully entitled to land, 
wronglully kept out of possession granted leases of it and the lessees tried to take posses- 
sion peaceably and not accompanied by force or violence, It does not Itself justify an order 
under this soction, 25 C. 793 , 7 Cr. L J. 504 ; 16 A.L J. 279, similarly when the accused used 
hit influence to boycott complainant, 7 C.W.N. 32 ; 3 C.W.N. 463 or when sn accused after 
joining the congregation service in a mosque not set ap.art for any partioular soction, in the 
bonafidt performance of his devotion calls 'Jmea* fn a fond tone so as to tead other 
worshippers to break the pe.ace, 13 A. 419 fF.B.) ; 9 A 462; 7 A 461 {F.B ) ; 12 A. 494 IF.B.). 
But whore persons performing .a religious ceniaooy on lands in thoir occupation but not 
set apart for that purpose with the deliberate intention of triumphing over, insulting 
and wounding the religious feelings of their neighbours they were held to have 
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committed nroBgiol acts nitbia this section, 33 A. 775. The blonjog of a conch in a 
public piace for one's personal amniemeat, or nitb anj other lawful ned innocent motive 
and without any intention of thereby annoying or hurting the religious feelings of any other 
persons is not a wrongful act withiu this section. The bfowingof a conch in connection 
with ceremonial acts of worship, in accordance with ojtablished usage In a place fixed for 
the occasional or psriodicHl performance of sneb ceremonies or worship, will not as a rule 
be wrongful act, even though there may be persons wllbin hearing of the sound who find 
their religious feelings hart in conseqnence, 33 A. 773 at 777. A person who ssserts a claim 
and makes preparations for the enforcement of that chalm through a servant who goes 
continuously armed though he keeps himself in the lack ground dees a wrongful act, 18 Cr. 
IkJ. 374=38 Ind. Cas. 73S~1 Pat. L.i. 361. So also a person by doing a wrongful act 
Indaees another to do things probably occasioning a breach of the pcaco will bo equally 
liable to be dealt with under this section, 32 C.W.N. 477 at 430=47 C.L.J. 444 at 447= 
29 Cr. L.J. 844=111 Ind, Cas. SS6. A wrongful act means a definite wrongful act which may 
occasion a breach of peace. An act however wrongfnl would not justify action unless it is 
shown that if it is committed it would in all reascnnble probability lead to a disturbance, 
7 O.Vf.N. 32 ; 6 Bom. L.R. 362 ; 9 A. 452. The following are some instances of wrongfnl 
acts within this section, <1) Building a side-wall upon one's own land, the droppings from 
the roofof the building when completcd.will likely fall on the thatch of the neighbour’s house, 
19 W.R. (Cr I 47, (2) Granting lease lo letants cl lacd cot in one’s posseesion, 25 C. 728, 
(3) Using one's Infinence to stop the service ol village barber, wssherman, and others to 
another villager, 7 C.W.N. 32, (4) Ulteting ‘Amen* in a loud voice during service in a mosqne, 
7 A. 461 tF.B.) 1902 P.R. (Cr.) 15, (5) SlngiDg baliads in the psbiic street, 1889 P.B. (Cr.) 

15, Bee 34 0 . 933 and 12 C.W.N. 703 where it was held that the provisions of this section 

should not boused to curtail private righto! property and (be party cxereisiDga legal right 
should always be protected. See also 1881 A.TC.N. 57 ; 3 C.W.N 463. A person bound over 
la entitled to have hit right enforced throogh a Civil Court, 1 Lah. 310. Where there ia a 
dispute about land likely to cause a breach of the peace before the Civil Court passes a 
decision, action can be taken under this eectlon m a proper case to prevent public danger 
23 Bom. L.R. 438 - 27 Cr. L.J. 734=93 Ind. Cas.62. 

la mnaoer hereinafter provided.— It has been held times without number that 
the Magistrate should hold an independent Inquiry and should sot acton the mere readiness 
o! the accused person to lurolsh security. 24 A.L.j. 317=27 Cr. L J. 370= 92 Ind. Cas. 682 
where 37 A. 30 ; 54 Ind. Cas. 411 and 784 are JoHovxd, He mnst fint make an order under 
G. 112 tn/rn and call upon the persou to show cause and if the order calling upon aecnsed is 
vagne, the proceedings are illegal, 41 U. 246; 25 Cr.L.J. 89. 47 M.L J, 669= (1925) U W.N 57= 
26 Cr. L J. 673 - 86 Ind. Cas. 49 The power to take action under this section is discretion- 


Magistrate to proceed under this secUon, 2 K H.C-R. 240 ; 31 C. 350, but if unsupported by 
other evidence it cannot form the proper basislor a final order under B, 118, fn/rn, 6 B.H.CR. 

'c- ra ' 1 • = ® ” r p 'r- r- ' . ' 

In this section reodenng the subsequent proceedings nnll and void, 30 M. 282, 

Require auch person to show cause.— Notice should be given to the person 
against whom the order is to be made sod sbonld sptc.ly the particular condeet on his part 
which U complained of. When inch notice was given and the ground of complaint specified 
In the notice was found by the Magistrate to be unsusUiBtble, the Magistrate conld not pass 
an erder on a different gronnd, 21 W.R- (Cr) 6. No person can bo bound down under this 
section without any evidence being recorded aa lo the likelihood of a breach of the peace Uklng 
place even though be may consent to be bound over, 35 C. 674, 34 U, 139 ; 21 Cr.L.J.176 and 
59 ; 25 Cr. It J. 710— 81 Ind. Cas. 198j37A,S0. Tbeitatement of tbe person in answer 
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to the notice to show cause why he should not be bound over to the eflect that he is not a 
quarrelsome person but he is willing to famish the security demanded would not justify 
an order without recording evidence, 21 Cr. L.J. 656=57 Ind. Cas. 67. Bee also 21 Cr, 
Ii J. 59=5$ Ind. Cas 411 ; 26 Cr.'L. J. i05»83 Ind. Ces. 665 ; IS Cr. L.J. 847»41 Ind. Cas.‘ 
671. But where after due inquiry and notice, a freeconsent amounting to a plea of guilty 
has been given the Court may act on such consent and pass an order under this section, 
46 A. 109. When an accused is called upon to furnish security says in terms that no 
proseoulioa evidence may be recorded and he la willing to furnish securityitis sufficient 
proof that be should execute a bond for keeping the peace. When the accused appears in 
Court and expresses his willingness to cuter into a bond and the Magistrate without 
recording evidence takes hia statement in bis owoiwords and ordered him to execute bonds the 
procedure adopted is proper and legal and there was full enquiry as laid down in 8 117 Injra 
25 A.L i. 819 ; rejenmg 21 A.L.J. 831 ; 46 Ind. Caa. 413 ; 24 A B J. 317; 37 A. 30; 3S C 674 ; 
30 U, 330. Looking at the matter independently of the authorities all that is necessary to 
protect the interest of the members of the public who may be summoned, is to make it 
cleat that the Magistrate must bo satisfied that tha person summoned understands the 
proceedings and that he is at liberty to show any causa if he wishes to do so, 50 A. 59 at 602. 
Courts are bound to give a reasonable interpretation to the language of the section. The 
language of this section puts upon the Magistrate the duty of making up his mind whether 
further evidence is necessary or not. It is unreasonable to say that he bas a statutory 
duty to take further evidence if be doeanot consider it necessary and it is equally unreason* 
able to hold that he is wrong in coDsideting further evidence unnecessary if he has made 
the person summoned underatand what the enquiry is about and has given him an opportunity 
to show cause if he wants to do so When the person proceeded against having the contents 
of the notice issued under this section, based on theinfcrmatioo by the police, which he was at 
liberty to consider or dispute, on being asked wbelfaer he had any objection to execute a bond 
in accordance with the notice, stated that he bad no surety and a bond for a reduced amount 
may be accepted from him, h was held that the procedure adopted m taking eecuity from 
him without recording evidence was quite proper and reasonable and no objection statutory 
or is commonsense can seriously be taken against it, 50 A. 599 at 603 following 46 A. 109 
s.ilO referring [0 34 M. 139; 21 Cr. LJ. 176«^S4 Ind. Cas. 764 Bee 30 M, 330, where 
it was held that an order made on the statement of the accused's vakil withont formal 
evidence being recorded Was bad. See also 12 AX.J. 124 and 23 Cr. L.J. 173^63 Ind. Cas. 
639 ;29Cr L 3.750. The expression any person within the local limits means any person 
within the local limits at the time the Magistrate takes action- To give jurisdiction to 
a Magistrate it is not necessary that the person sbonld be residing within the local limits. 

A contrary view would defeat the object of the section, vu., to prevent crime, as it would be 
impossible to deal with Wandering gangs of criminals with no fixed icstdooce or with 
habitual thieves or with desperate characters of foreign territories who infest British India, 

36 U. 96; 14 A.L J. 1074 ; 14 Bom. LR. 889; contra 27 C. 993 There is no legal prohibition 
in trying a number oi persons together under this section but it is highly unfair and 
unjust to proceed against them jointly uuless they apparently form a giog ; ordinarily 
the case of each person should be considered separately, 21 A.L.J* 841^23 Cr. L.J. 74t 
=69 Ind Cas, 620. 

Scope of sub-section (2].— This sub-section requires that when proceedings are initiated 
by the Llstnet Magistrate, both the person Informed against and the place where breach of 
the peace is apprehended shall be within the Magistrate's jurisdiction. Where no objection as 
to jurisdiction was raised before the Magistrate and no prejudice is shown to have been 
caused the irregularity la cured by 8. 631 infra, 27 Cr. L.J. 1132.= 57 Ind. Cas. 652 This sub- 
section does not authorize a ^laglstrate to bind over a person not residing within the limits of 
his district; were It otherwise, a Magistrate In one district may take recognizance from a per- 
son in any otherpart of British India in which this Code is in force and vice versa. Moreover 
a person summoned into one district from another, might be subjected to unnecessary expense 
and Inconvenience in obtaining sureties from the District in which be resides, to say nothing 

of the cost of witnesses he might wish to bring thence, to show that the information given 
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to tbe Maglatrato irss iDCorreot or nalrao and that be was not liable to be called upon for 
recogDi»Dce, 6 A. S6 (F.B.) ; 23 B. 32 ; 1) Bom. I<.B. 889 ; 14 A. 49. Tbe proper course for a 
Uaglstrate to pnrsue, vrben be bolleres that eomo persoos rcsideot bejood tbe limits of bis 
dUttlot are Ulcely to commit a broach of the peace vithla hla district, (s to cause the latorma* 
tioQ of tbe fact to be given to the Hagistrata nlthlB svhose district such persons reside and 
to produce evidence in support of his view Id order that proceedlogsmajbetalren against them 
in a Court having jorisdlotioni 11 C. 731 but in 23 Cr. li,J. 398, it was beld that tboUsgistrate 
has farudictlon it breach of the peace is apprehended within the local limits of bis jurisdic- 
tion from a person residing outside the Jocaf limits but such a power should be exercised very 
carefullyt 12 C. 133, Cee also Si C. ?S0 and 13 C.W.N. 688. If during (he temporary residence 
an accused commits acts lively to cause a breach of the peace, a Msglstrato hasjurisdio- 
Ueo,24C.3$4: 31 C. 419. 

Exception is made in the case of the Chlet Presidency Magistrate and the District 
Magistrate who could tsba proceedings against a person outside their jurisdietion iusttgatlaga 
breach of tbe peace wlthio tbelr jurisdiction. The object of (bis clause is merely to restrict 
tbe initiation of proceedings against persons residing outside a district and not to restrict tbe 
power oi tbe District Magistrate to transfer aoch proceedings to a Subordinate Magistrate 
after initiation, 31 C. 350: 24 A. ISl; 22 0.818; 27 314. But even at (he direc- 

tion of a District Magistrate, a Subordinate Magistrate has no jurisdietion to drawnp proceed- 
logs under this section against one who resides ootside tbe local limits; in such acasetha 
Dislriet Uagialrate must initiate proceedings. 13 C W.N. 630. S. 351, tit/ra, applies to an 
inquiry under this sectioo and the person proceeded against Is entitled toidenovo inquiry ou 
the transfer of the Magistrate, 43 U. 911. 

Bui a District Magistrate has no power to make over tbe {oitistloa of proceedings io A 
ease oader this section to a Magistrate who has no local Jurisdiction In the matter and (he 
baiter Magistrate acquires no jarisdicUoo by the transfer to him, and hU proceediog will be 
.Told. A District Magistrate cannot be said to take cognizance of a case nnder this section, 
Is which he had not issued notice to the petsou proceeded against, and he has no power 
under S. 193, infra, to trsnaier such a case to another Magistrate. A District Msgistnte ie 
not entitled to initiate proceedings under (his section upon facts and tofarmattou which 
bare already been subject of inquiry ooder the SECtion, crin connection with charges 
under the Penal Uolo brought against tbe person proceeded against and have eoded In a 
discharge, 4l M. 246. 

Power of Magistrate not empowered under eub-aectioa (1),>-Tbe power to 
proceed under snb-section (31 ought to be used with great caution; unlike aub-sectiou ( 1 ) 
where we And tbe expression "is Informed..." we find here " Acs reason fo &e/fere." Sec 
B.26 X.P.O, 

Sub-section (3).— Where a Magistrate Is not blmseif competent to take action under 
this section but has to forward the case to a Magistrate empowered to act, under (bis section, 
he can if there Is an Immediate likelihood of » breach of the peace send (he accused under 
arrest and the Magistrate to whom the accused Is sent may in his discretion keep him under 
arrest under eub'seetlou (i). See 6. CSO (c) which enacts (hat if a Magistrato not being 
empowered to demand security (a keep tbepeace bis proceedings are void. 

Scope of aub«5ectIoa (4).>-8ee the amendment of the last portion of this sub-aectiou. 
A Magistrate has now power only to detain in costody pending further action by him under 
this chapter. In 31 K. $15 (F.B.) it was held that where an accused person is sent before 
the District Magistrate by any other Magistrate under sob-section (3) so as to bring the case 
under this lab-section, such District Msgislrata'a order detaining him in custody was one 
made without jnrisdlctioD. The tub-secUou can only be put into operation when a Magis- 
trate Is not empowered to act under sub-secllon (1} Is led to believe that a person la likely to 
eauseabraach of thepcaee, etc., andhe caouot by any other means prevent it. Then he 
has power to arrest and send him to tbe Magistrate empowered to act under this section, 
24 Cr. L.J. 825 - 74 lod. Cat. 857 where 31 V. 313 and 32 C. 83 are /oBotced. This sub-section 
is col eotrolled by 8, 49C, infra, but |( makes an exception lo tbe general rule contained In 
B. 496. which enacts that bail should he gtvea ia all bailable offeocee, 36 M. 3i9. The new 
18 
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proviso to 6 496 makes this clear, Sea 36 tf. 474. Readiog this eob-Beotlon and sob'scction (3) 
of 8. 114 mth S 496 tn/ra It Is clear that so accused person is entitled to be released oa 
ball for his appearance unless detention in custody pending the inquiry is the only nay to 
prevent Immediate breach of the peace. 8ie 1 C.lj.R. 130,; 6 A- 132 ; 14 A- 45 ; 32 C, 80 

Appeal and revision.— Au appeal la now provided for in cases of seenrity to keep 
the peace as well as incases of good behaviour by 8. 406, tn/ra. Although the person Is not 
convicted of an ofience, hut only bound over under this section, the AppellateConrt, v/hen 
bearing an appeal under 8, 406tn/ra, is competent to order a retrial as the order foi retrial in 
Bueb a case is an incidental order which the Appellate Court is empowered to make under 
S. 423, supra, 48 A- SOI Under S. 125, in/ra, a Chief Presidency Itlsgistrate or a District 
Magistrate, may for Bofficient reasons to be recorded in writing cancel a bond taken nnder 
this section by any Magistrate in his district not superior to hia Court, Ifo Letters Patent 
Appeal lies under 8. 15 of the Letters Patent from an order passed in revision, as the proceed- 
ings under this eeotion are proceedings in a “ Crifntnaf frtai " wilhin the meaning of the 
Letters Patent, 27 U. SIO; 28 H-L.J. 307. A proceeding undsr this section does not terminate 
in an acquittal or discharge of the accused, 36 U. 315 following 33 H, 85 and 27 C. 662. 
The High Court ordinarily will not interfere in the preliminary stage of the proceedings 
with the discretion of the Magistrates taking action under the preventive sections such as 
this section and 8, llO, infra. But where the materials on which the order is based are clearly 
insufficient to support it, it will Interfere, 38 C.LJ. 193; 17 C.WN. 238-16 C.L,J. 467; 
23Cr.L.J.741;41U. 246 

Further Inquiry,— Under thUseclionifaMagistrateresponsiblc for tbe peace of bis 
division is not satisSed with tbe advisability of taking proceedings under this section bis 
discretico is not open to interference by a eupenorCourt, 26 Cr. L J. 1149^81 Ind. Cas. 973; 
24 Cr. L J. 823v74 Iad< Cai. 857, li C.W.N. 121 and415. Where a Magistrate refuses to 
take proceedings under this section, a Session Judge has no jurisdiction to set aside the order 
and ‘direct the Magistrate to draw up proceedings under this section, 25 Cr L.J. 679 ^ 
B1 Ind. Cas, 167, see also 46 A. 235 where it was held that proceedings under this section are 
sot ioeloded within the provisions o( & 486, and BO cannot be revised by a District 

Magistrate, and the pteper p tocedure for him is to report tbe result of hii eiamlnation of the 
record to tbe High Court, eeo also 2 Ran. SO. The change in tbe wording of 8 43C,f»/ra, 
this position quite clear. “ Any accused person " has been changed into " any person 
accused of any oSeQco''and this removes the doubt, if any, which existed before and no 
further inquiry can now be made. In 33 U. 83 it was held after a full consideration of tbe 
various provisions of the Code that a person proceeded against under this section is not an 
accused person and the order under S. 119, infra, is not an order of discharge within *tbe 
meaning of 5. 4S6, infra, eee also 27 C. 662, under B 436 xnfra as amended, a District Magis- 
trate has no jurisdiction to revise an order under 8. 119 supra discharging a person who was 
called upon to furnish security. The conflict of authority which existed before 1923 has 
been removed now and tbe view expressed in 33 H. 65 has been adopted by the Legislature, 
511.403. In 36 A. 382 it was held that a person against whom information has been laid 
under this sectiou is not a " person accused of any ofleoce " within B. 4 (1) (o), supra and no 
order for compensation under Q. 350, infra, could be passed against tbe person who petitioned 
tbe Magistrate under this aectlon, but the District Magistrate may examine the record of the 
proceedioga and if he finda that an improper order has been passed he may submit the case 
to tbe High Court for tbe exercise of ite reviaional power, 33 A. 103 see also 44 A . 69i ; 46 A. 
235. 8. 250 does not apply to cases where proceedings under this section are instituted at the 
Instance of private persons and in which the aconsed are discharged, 20 A.L.J, 624 following 
7 A L J. 743 and 15 A. 365 , see also 36 A. 382 ; ^ B. 48. i 

108. Whenever a Chief Presidency or District Magistrate, or a 
„ Presidency Magistrate, or Magistrate of the first 

Security f o r good , . , , 7, y- i /-i 

behaviour from persons Class Specially empowered by the Docal trovern- 

ment in this behaif, has information that there is 
within the limits of his jurisdiction any person who, 
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■within or ■without such limits, cither orally or in writing or in any 
other manner intentionally disseminates or attempts to disseminate, or 
in anywise abets the dissemination of — 

(a) any seditious matter, that is to say, any matter the publics* 
tion of which is punishable under section 124A. of the Indian Penal 
Code, or 

[h) a^ny matter the publication of which is punishable under 
section 153A of the Indian Penal Code, or 

(c) any matter concerning a Judge which amounts to criminal 
intimidation or defamation under the Indian Penal Code, 
such Magistrate if in his opinion there is ground for proceed- 

ing may (m manner hereinafter provided) require such person to show 
cause why he should not be ordered to execute a bond, with or without 
sureties, for his good behaviour for such peripd, not exceeding one year, 
as the Magistrate thinks ht to 0x. 

Ko proceedings shall be taken under this section against the editor, 
proprietor, printer or publisher of any publication registered under, and 
edited and printed and published inconformity with, the rules laid down 
in the Press and Hegistration of Books Act, 1867, with reference to 
any matter contained in such publication except by the order or under 
the authority of the Governor General in Council or the Local Govern** 
ment or some officer empowered by the Governor General in Council 
in this behalf. 

Scope of the section —This patl is ho^cd pmeolioQ ol oSences It does sot pro’rlde 
for punishment o( oQeac*3 already committed, 26 A L.d. 813. The object ol takiog Becurit; 
Is prevention and not the punuhtnent ol oSonces. 2 A. B3S ; 3 U. 23S 36 M. 96 at 97 *, 
10 B. 174 ; 4 C W.M. 531 : 6 Bom L R. 3{; 27 C 781. The object is not to punish a persoa 
\rho la suspected lor past unproved oBeaecs but to prevent him from committins offences 
and to afford him an opportunity ot retormiog himsoll, 29 Cr.L J. 1226 »82Iad. Cas. 134 To 
Btait proceedings under this section there onght to be evidence that, it not prevented, the 
person accused would coutlnue to act in the way in which be bed done, 26 A.L.J. 613 at 816, 
The provisions ot this Ohaptec are aimed agslnst those who ate a danger to the publio by 
reason ot the commission, by them ot certain offences against the State. The test under this 
Section is whether the person proceeded against hes been disseminating seditioua matter and 
whether there is any fear ol a repetition of such an oQence. In each case it is a question of 
fact which must be determined with reference to the antecedents of the person and other 
surrounding olrcumstances. A printer must be proved to have had knowledge o! the matter 
hut a pubitshet's knowledge is presumed, 47 B. 438 ; 11 Bom. D.R. 743 ; see also 11 C.W.H, 
1050 ; 12 Cr. L-d. 213^ 10 Ind. Caa. 789- It is not snlUcicDf to show tusl the language used 
was highly offensive to a community. St must be shown that the accused Intended to pro- 
voke feelings of enmity or hatred although it is unnecessary that be sbonld have succeeded 
in carryltgthrough his inlenlioa, 12 Cr. L.J. 243-10 Ind. Cas. 789. Proceedings under this 
EectioQ (or the prevention ol offences under 6. 121Aoc8. 153A maybe taken witbont any sneb 
special siDctlon required by S. 196, «n/ra, except in respeetof proceedings against the editor 
orpropTletoiof any publicatiouepeclGedlntbeUstpan at this section. 11 Bom. L-R. 743. 
Where sohstantive offences are committed, the law does not provide for an easy vray ol dealing 
with them under this Chapter by Ukbg security Icom the oSeuder. 26 A.LJ, 813 at 814. 
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Orally or In wrltlog: or In any other inanner.~"It has been found that tbs 
matters oovered B. 108 have been disseminated either orally or in rrriting or by gramo* 
phone records, and the amendment meets this contingency." — SI, of Obj, and Rtatons. 

Disseminates or attempts to clfssemlnate.*~Tho ^ords are “disseminates or 
attempts to disseminate" and they do not cover a single aet on the part of the person proceed* 
ed against in which case the T\ord8 would have been "has disseminated or has attempted 
to disseminate ". If analogy of other sections of this Chapter were applied to bind a person 
over under B. 110 fa/ro a single theft would be Insufficient ; so also a single beating given 
by one person to another would hardly be sufficient to bind him over under S. 107 supra, 
26A.L.J. 813 St 819- 

Sub'Sectlon (b),— To justify an order under this danse one has only to Sod that 
there are words in the leaflet or in the matter complained of which are likely to provoke 
feelings of enmity and hatred, and there is no necessity for finding an intention if one finds 
such words present unlike a trial for an offence under B. 163A- T.P.C , 43 C 591, but in 
54 0. 59 the rule laid down in 43 C 591 was held to be inadmissible, holding that where the 
legislature has passed upon the matter and drawn the line in its onn way, it is not for the 
criminal courts to abandon the intention-~the old atatntory test— and put in peril of their 
process persons o! innocent intention. 

Sub-section (c).— The criminal intimidation or defamation must be coneetnlng a 
Judge. The term "Judge" has the meaning assigned to it by tbe Indian Penal Code. See 
last para, of 8. i, supra ; it denotes not only every person who is officially designated as a 
Judge, but also every person who la empowered by law to give In any legal proceeding 
civil or criminal a definitive Judgment, or who Is one of a body of persons empowered by 
law to give such Judgment, S. 19, I.P C. 

With reference to any matter contained In auch publication.— This is newly 
added. " This amendment is merely designed to make the intention of tbe Legislature clearer 
as regards the proceedings which rei^uire esoetloa prior to their institution’'— e/ Obfeelt and 
Reasons. The mere fact that this section Is applicable to a particular case will not neces* 
sarily make B. 110, in/ra, inapplicable, 23 C.W H. 193. 

May require auch peraon to ahow cause. — When a perron Is called upon to 
show cause why he should not be required to give security for good behaviour be must be 
ready with bis evidence when he appears |D obedience to the notice This is the meaning of 
the eipression " to show cause” in law. It be has been unable to bring the evidence with 
him on accountof the shortness of the noticeor other reasonable cause. It is his duty when 
he appears, to apply a t once for summonses to tbe witnesses he proposes to call, 9 Bom. L.R, 
1385 to 1386*87 ; 6 A, 214 ; 23 W.B. (Cr.) 9. Tbe procedure applicable to cases under this 
section is that prescribed for warrant-cases except that a charge need not be framed, and 
this is clear from 8. 117 (2) The piosecutioo has to establish tbe truth of tbe information 
and the person against whom an order requitiug seoutlty for good behaviour is sought, is 
entitled to take the position that tbe prosecution should prove affirmatively the authorship 
of tbe pamphlet, 47 B 438 at 443, 


• Security for good 1 09. Whenever a Presidency Magistrate, 

rants °and "wpectS District Magistrate, Safe-divisional Magistrate or 
persons. Magistrate of the first class receives information- 

fa) that any person is taking precautions to conceal his presence 
within the local limits of such Magistrate’s jurisdiction, and that there 
is reason to believe that such person is taking such precautions with a 
view to committing any offence, or 
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(6) that there is within such limits a person who has no ostensi- 
ble means of subsistence, or who cannot give a satisfactory account of 
himself, 

such Magistrate may, in manner hereinafter provided, require such 
person to show cause why he should not be ordered to execute a bond, 
with sureties, for his good behaviour for such period, not exceeding one 
year, as the Magistrate thinks fit to fix. 

Vagrants.— Vagrants or TAgAbonds KM d«sctlbed inoldSogllsh Statotes aa *' persons 
who wake ia the night and sleep in the daj aod haont enitomable taverns and ale bouses 
and nnts about ; and no man knew Irom whence the; came and whither the; go*'. The 
phrase rogues and vagabonds is applied to a large class of wandering, disorderl; or dissolute 
persons without the means of honest livelihood. 

Scope and object of the section.*— XbU section makes provision for taking security 
from persons lurking within the local limits of the Magistrate’s jurisdiction who have no 
ostensible means of subsistence or cannot give a satiefactory account of themselves. They 
need not be suspected of any particular offence. The object ia to enable Magistrates to take 
action against suspicious strangers Inckiog within their jurisdiction, 39 C. 456 at 462; 
S3 C. 343. The salutary provUians of this section are often turned into an engine of oppression 
upon old convicts who ate thrown helpless upon the world with none to take them into their 
company or help them to turn out an honest penny for a living. The fact that a man does 
not work or has been previoasly convicted tor bad livelihood will not justify a Magistrate 
without being sadsfied from the evidence that since his release he bad no ostensible means 
of livelihood, to demand security lot good behavlonr, 41 CX.J. 142^26 Cr«L.J, e42« 
36 Ind. Cas. 686 where 5 C.W.M. 26 U followed. A person who deliberately prepares to 
commit burglary but be It caugbt by the police and admits bis intention to do the act cannot 
be dealt with under this eeotion, 49 A. 844. An attempt to avoid a police patrol does not 
bring the person within the ambit of this section, be being a sbop^keepet and resident of the 
place, 27 Cr. I<.J. 573 b 94 Ind. Cas. 14i ; 6 Pat. 177. Bare suspicion of complicity in isolated 
cases is not sufficient. The tact that the Police snapected a person of having been concerned 
in various burglaries is no gcoutid for demanding security, 29 Cr. LJ. 479^109 Ind. Cas. 127; 
not is this section intended to covet a case where a person hae been tried and convicted of 
an offence and no other evidence is available to start proceedings against him under this 
section, 29 Cr. Ii.J. 1043 » 112 Ind. Cas. 467. This section refers to a continuous act and 
therefore does not apply to a case where there is a momentaty eBort at concealment to avoid 
detection or arrest, nor can It apply to a case of a person brought under errest, for it cannot 
be said of such a person that he is taking precautions to conceal his presence, 22 C,W.H. 163 
at 163, but see 6 Pat. 177 which takes a di&erent view. The object of the order for famishing 
security lor good behaviour Is the preveutloo of crime and sot to secure imprisonment of 
the person concerned, 22 Bom. L.R* 199 ; 16 Bom. B.R. 136 ; 1 C.L J. 616. Bee 5 Cr. li.J.377 
where it was held that the object of this Chapter is not to get every suspected person con- 
fined In jail and thus save trouble to the police, but it {s only when the ordinary means of 
detection and prevent! on of crime and for ensuring good behaviour have been adopted and 
have failed, resort should be hsd to tbe special means provided here. It Is nctorioos that 
accosalions under this section are eomtaotty mads with the object of blackening an enemy’s 
character and of satisfying feelings of spite and hatred and the Msgistretes cannot be too 
oautiouiin making sun that tbe provUions Intended for securing tbe peace of the com- 
munity are not utilized lot wreaMsg private vesgesnee under he ae^eo! a crown prosecu- 
tion, S3 C. 166 at 189.* Can should be taken to prevent the abuse of the salutary provisions 
of this section which may be mads an eopae of oppression, 63 C. 349. Seenrity cannot 
be demanded both under this section and 8. IlQ in/ro, 88 K. 559; 6 lf.L.T. 198v 
II Cr. L.3. liSsS Ind. Cas. 77 i 11 Cr. L3, K-S lad. Cai. 196. Eat the Madras HI^ Court 
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did not hold the bond to bo void hut metelj eet aside tho order under this section and con- 
firmed the order under S. 110, tn/ro, 27 Or. L.J. led. Cas. 7iV. 

Receives Information.— Magistrates are competent to act under this eection when 
tho7 hare credible information that a person has no ostensible means of livelihood or Is 
unable to give a satisfactory account of himself, 31 C. 557 ; 26 K. 121 ; C A.L J. 253. 

Taking precautions to conceal bla presence, etc.— The object of the conceal- 
ment must be for committing some offence. Mete concealment with a vletv to avoid obser- 
vation is no ofienceat all. A person cannot be called upon to furoiah security for an 
alleged concealment in hla father's house unconnected ivitbauy intention to commit an 
offence nor any previona concealment outside the jurisdiction of the Magistrate who initiates 
proceedings undertbis eection, 39 0. 456. This sub-section refers to the case of a continuous 
act and not to the case of an Isolated effort atcoocealment, 50 181 following 22 C.W.K. 

163^:27 C.L.J. 382 and 41 C.L,J. 142a26 Cr. L.J. 842 = 88 Ind. Cat, 666. The provisions of 
this section must be used with disecation .and cannot apply to one nho was merely found 
talking with bad characters at a public place. It is not necessary to show that the accused 
followed a continuous course of conduct to conceal his presence, 6 Pat. 177. Where the 
only evidence against a person proceeded against under this section was that be was seen 
comingont of a sugar-cane field near his village at 10 PM. in the night and when challeng- 
ed by two persons he tried to rnn away it was held that on tbeje ficUhe cannot be bound 
over under this section and the revision on behalf of the Government was dismissed. 
26 i.L.3. 696 (F.B)=29 Cr. t.J. e64»lll Ind. Cas. 443. The greatest criminal lathe 
world Is not liable to be questioned as to bis presence in his own bonse, 39 C. 456 at 452 ; 
23 C.W.K- 163, action cannot be taken under this section against a person who on being goes* 
tioned by the polios gives a false natne and then corrects it. In such a case there is notbiug 
to show that be was taking preoautions to eoneeal bis presence, 2l AU3 847. There maat 
be some definite attempt at concealment by talaog precautions with (hat object m view 
whether it be by disguise or otherwise indicating a desire to bide the facto! his presence 
within the local limits, 6 Pat. 177. Where a person gives a false name and secretly delivers 
letters inciting the commleeion of a crime or demanding money, be can be dealt with under 
this seetioD, 16 Cr. L.J. 253 = 23 Ind. Cas 207. Tbe provisions of e|. (a) must be read to- 
gether. Gee in this connection B. 55 (a) supra. See also 26 A.L.J. 1257 at 1260 fP.B.). 

WItfilo the limits of the Magfatrate’s Jurisdiction —It is an entire mistake to read 
this sub-eection as applying to any persoo who takes steps to conceal bimsalf, in the sense of 
concealing his presence In the way in which n criminal conceals bis presence when ha goes 
out In the dark, or by a deserted road or by some other select means to commit a crime in 
hU own neighbourhood. The section does not contemplate such a situation and has no 
application to it and was clearly in contemplation of a totally different situation. This 
anb-eection says that the power is to be exercised in the case of " any person taking pre- 
cautions to conceal his presence within the local ilmlle of such Magistrate's jurisdiction" 

If It was intended to deal with anybody either a habitual resident or a person well known 
in the neighbonibood trying to conceal himself, It would have been natural to employ the 
expression "conceal himsolf " and it is impossible to attribute to the expression "within 
the local limits of such Magistrate’s jnriediction", a direction as to the jurisdiction of the 
Magistrate over the offence, because for that purpose the words would be euperfinons, the 
jurisdiction of the Magistrate foe offences committed in his district being clearly established 
by other provisions of the law. It is an elementary principle of interpretation of statutes 
that you must give a reasonable meauieg to every expression used and we have therefore 
to interpiet the passage " witbin the local limits of such Magistrate's jurisdiction." It is 
part of the predicate to " conceal his preseoco *' and the oSeuce contemplated is that a person 
probably, although not Decessarily coming from outside the jnrisdiction into the Magistrate’s 
jurisdiction for some nefarious purpose and taking precaut ions to conceal the fact that he is 
present in that jurisdiction. The words are free from ambiguity, 49 A. 240 /oliowin;; 

8 A.L.J. i097: 17 A.Ii J. 891 and 432. This decision is followed in 23 A.L.J. 679« 

28 Or. L J. S67 = 102 Ind. Cas. 503. Before a person is called upon to executs a bond it must 
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be sbown tb&t he vas taking precautions to conceal bis pieseDce within the local limits of 
the Magistnle's jurisdiction and further such precautions were taken with a view to commit 
anoSence. A person within a Magistrate's jurisdiction whether of good or bad character 
who merely avoids the police by running away on their approach cannot be said to be 
within the mischief of this section, 6 Fat. 177, see also SO A. 009 (F.B.) following 49 A. 240 
and 844 ; 8 A.L J. 1097 ; 27 C.L J. 332 ; 17 A L.J. 432 and 891 ; 39 C 456 and 6 Pat. 177 ; 
41 C.L.J. 142, where it was held that this sub-section is only applicable where the 
person concealing his presence within the jurisdiction of the Magistrsto and he need sot 
necessarily be a stranger to the jurisdiction. 

Has no ostensible means of subsistence.— The law requires that before a 
person is called upon to furnish security it ahcnld be proved that be has no osfenstMe meant 
of subsistence. Ube mere fact that a person does not work conpled with an admission of a 
previous conviction forbad livelihood will not jn8tifya~hlagisirate demanding security nnder 
this section, 5 C W.N. 28 ; merely to be penniless or ont of work is not an o0ence Many an 
honest man may find himself in either predicament and in a country where there are workless 
people but no work houses and cssnal Isboorera but no casual WJrds, if it were the law that 
persons are exposed to proceedings nnder cl. (5) of the section merely becanse they cannot 
givea satisfactory sceonnt of the manner In which they are eking out a precarious existence, 
the Magistrate's hands would be full indeed and ranch in jostice might be done to innocent 
persons, 53 C. SIS; 41 C.L.J. 142. If a person is unable to prove the source of hia livelihood 
he ought not to be ordered to execute a bond unless there Is reasonable ground for suspecting 
that he la sustaining himself by some dishonest means, for such an order can only 
be made where It la necessary for keeping the peace or raaiotaining good behaviour, 
53 C. 343 ; old eenviets whether they are lawfully engaged or otherwise naturally 
shun the police and this of itself does not ahow that the person where be was found 
was there for some nalawfal purpose. Having no borne is the condition of a very 
large number of perfectly honest persons and It is extremely difSoolt to prove 
that a person works as a cooly. The floating population mostly of the cooly class have 
DO place of abode and they spend the nights in verandahs and door ways and eat where they 
can. For such people to prove to the latisfaction of the Court that they have work is well 
nigh impossible. They may be working quite honestly but it is very difficult, if net impossible 
to prove It. To call upon each persons to give security Is to perpetuate a farce and noona is 
going to stand surety for a homeless cooly. The logical result of demanding security will be 
that such persons will be spending their lives in jail for vsrions terms of Imprisonment for 
failing to give security, 41 C.L.J. 142; 26 Cr. L J. 842=86 Ind Cas. 666; 8 Pat. 177. The 
fact that a person belongs to a wandering tribe is not a sufficient reason for demanding 
security from bim, TTcIr II, 53, but in 6 A.L.J. 253w0 Cr L J. 527=2 Isd. Cas. 219 It was 
held that the langnsge of cl. (b) was very wide and tbst a Magistrate who demanded seenrity 
from one who belonged to a pani; frequenting mefds and carried on a Hnp game was acting 
legally upon tbe evidence before him, 40 C 702. Again a young man out of employment living 
with his father, a man cl means and able to support bis son, does not come within tbe 
phrase * person without ostentible meatM of subttaneo ' as tbe object of cl. (b) is to enable 
Magistrate to take action against suspicions strangers lurking within his jurisdiction, 39 C. 
4s6; 22 Cr. LJ. 749«*6I Ind. Cas. 141. Bee 17 C,W N- 883 where it was held that a person 
earning his livelihood by rtnp game cannot be dealt with under this section. See also 
18 A LJ. 321 ; 17 A.L J. 432 Mero proof of want of ostensible means of subsistence Is not by 
itself sufficient to bring the case under this section. Tbe Magistrate la further bound to 
consider whether tbe order is really neeessarj to secure good bebsvionr which is entirely 
within the Magistrate's judicial discretion, Ratanlal 723. To justify an order under 
this section there must be a good basis of fact. Mere suspicion la not sofficient, 17 A.L.J, 432 
= 20 Cr. L.J. 491=51 Ind. Cat. 161, 

Who cannot give a satisfactory account of himself.— -Tbe expressions "who 
has no ostensible means of sobsistence** and ** who cannot give a satisfactory aecoent of 
himself" are widely diCerent from each other. In practice, they are very often taken as 
msaslog one and the same thing and this leads to a taisapplieation ol tbe prcrlsioni of the 
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section, Tbe expression ' give a satisfactory aceonot o( bimsolf ' does not mean tbat the 
person sboold satisfy how he spends his time but it means that he has no satisfactory 
account for his presence within the Ifagistrste’s |arUdiction. It means that if a person is 
present within such limits or is present at a place within such limits to which be does not 
belong and there are circumstancea jnstifying the suspicion that he is there not for an 
innocent purpose, he has got to explain his presence, 41 C.LJ. 142=26 Cr. L.J. 642=86 
Ind, Cas. 666, but see 6 Pat. 177 which dissents from this view. Where a man who is a 
Eablraj and a dealer was found in association with two others at midnight with honse* 
breaking implements in their possession and on being diseorered Red and when arrested 
remained silent and the explanation which be gsTo subsequently to the Magistrate was false, 
it was held that the case did not fall within this section, 22 C.W N. 163=27 CL-J. 382 
follotLCd in 50 181. To the eBect that failure to give a satisfactoryaccount will not 

bring a person v/ithin the purview of this section. This doss not refer to a person who 
spends his time or at least his leisure moments in an unsatisfactory manner 41 C.LJ. 142 
= 26 Cr. L J. 842o86 Ind. Cas. 666; 53 C. 34J. It is obviously true that this subsection 
does not justify broadly calling upon any person to satisfactorily account for how he spends 
bis leisure, but if there is definite evidence that he has been caught spending a portion of 
that leisure in a manner giving rise to grave enspiclon and can have no satisfactory account 
of the Ineident, there is no reason why this sub-section should not apply. There is no 
justification for Umitiog the plain, natural and nnambiguousmeaning of the words * cannot 
give a satisfactory account of himself.' If a honse-holdet catches a man in his garden in the 
znlddlo of the night armed with ayemmp and that man cannot explain what he was doing 
at that hour of the night armed with a/entmp in somebody else's garden, snrely it is not 
nsing language in any other than its simple and straightforward sense to ssy'heoanDot 
give a satisfactory account of himself. These words do not refer to bis domestic relatiODS, 
or his normal daylight orthodox occopatioo but require him to give a satisfactory aceeont 
of himself in relation to the oironmstaoces which led op to his beiog called upon for an 
explaoatloa, 50 A. 939 (F.B.) at 933. A municipal employee whose occnpation and place of_ 
residence are known but who according to the Magistrate prowls about at night, associates 
with bad characters, arms himself with » fof/if cannot be dealt with under this section, 

8 A.L.J. 1097=12 Cr. LJ. 536«*12 Ind. Oas 304. When a person was found away from his 
house ic the house of adangerous political eoDspira’or, an order requiring such person to 
give an account of himself was justified. 13 Cr. L.J. 239=14 Ind, Cas. 431, but the prosccu* 
tion muet satisfy the Magistrate that enspicion agaioat tbe person proceeded against 
attaches to him because of bis failure togivea satisfactory explanation when called upon 
to account for his preaence in the place where he is found, e.p., if bs fails to account for his 
being discovered in the company of person living a dishonest criminal life or detected in 
some place where he has no legal right to be. The poor, the outcast sod the old ofiender 
most somewhere live and move sad have their being, and, a person who daring the morning 
hours was passing tbe time at a particnlsr looality to all outward appearance lunoceatly 
and in a manner void of snspicioo cannot be brought within the ambit of ol, (&} of this 
section and S, US, tn/ra merely because be was unable to prove that he was working for his 
living, 53 0. 343, See 6 Pat 177. This clause coven suspected persons who are classed 
in Europe as rognes and persoDs of any class who cannot give any satisfactory account of 
themselves, 13 Cp L J. 239=14 Ind. Oas. 431. 

There la wlfhfn hla limits a person.— To give jurisdiction to a Magistrate to 
proceed under this section it is cot necessary that the person proceeded against should be 
residing within the local limits of Magistrate's jarisdictfon, 36 H. 96 ; Weir 11, 53 ; 39 A. 139; 
430. 133; 27 Cr. L J. 1261 = 98 Ind. Cas. 109, see also 49 A. 240. The meaning of the 
expression ' any person uiflhin the local hvttis ' la any person who is within the local limits 
of the Magistrate’s jurisdiction at the time of taking action. The object of tbe section Is 
the prevention of offences and that object would bo liable to be defeated if its scope were 
restricted to persons residing within the Magistrate's jurisdiction. 36 U. 96 ; when a person 
was put up before tbe Magistrate for action under el. (5) of this soeUon but the Magistrate 
discharged theaooused holding that the arrest was not legal and the accused was not 
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properly brought beloro the Court, beld, aettlagftsids tha order, that how the accused was 
brought botora tbo Magistrate was liaxnaterial and the Oourt was bound to proceed with 
the case, 31 0. 557. See also 33 B. 223 ; 2G M. 124; 23 Cr. L.J. 10S9sll2 Ind. Cas. 673. 

To execute a bond with sureties.— Under this scotiou aud S. 110 infra surety is 
not optional, as In the case falling under 5s. 106, 107 and 103 supra where the bond may bo 
with or without sureties but It Is tndupenaable. In the ease of a tninor the bond may be 
executed only by his sureties, 8, US, infra. The amount of the b) id should not be excesslTe 
and a fair chance of complying with the required conditions of the security should be 
afforded, Weir II, 52 ; 18 B. 372 ; 23 A. 8{>. Reitciotlons of caste and residence o! surety is 
illegal, 1 Bom L.R. 520. Saalso the eonditlou that the surety should be an immediate 
neighbourof thoperson bound over, 17 Cr.L.J.93w32lnd. Cai, 687. The snlBoieaoyof surety 
should be considered from a general view of bis stability and property hs owns and not merely 
from the point of view of his moveables, 17 Cr. L.J. 07=32 Ind. Cas. 637. Qovernment 
Promissorynotes cannot be accepted in addition to or In lieu of bond under this section. 
SeeS. 513, t>i/ra. In fixing the amount under this and S. HO. tit/ra, the 3Iagistrate should 
consider the station In life of the accused and should not go beyond a sum of which there 
la a fait pi^habllity of hla being able to find surety, 4MHCR Appx. zlvl. See also the 
proviso to 8. 181, infra. ^Yhea ooeo a surety offered has been accepted by the Magistrate he 
hasno power subsequently toeahance the seonrity bond, though he might be of opinion 
that such surety is an unfit person, IC.W.N. 304 : 2 Cr. L.J, 278. A person should not bo 
called upon to enter into a bond both under Sa 100 and 110, 38 M. S5S. But a bond so 
taken la not void, and the High Court merely set aside the order under this section and 
confirmed tho order under S. XIO, infra. See 27 Cr. LJ. 326>fi2lBd. C&t- 742. See 
also 36 G S62 where It was held that the object of reqoiring a surety bond Is not to Insure 
the recovery of the amount of the bond from the principal but to serve as an ndditlonal 
security for his keeping the peace or being of good behaviour, and therefore double payment 
both from the principal and the surety may bo demanded. This deolsien was sot approved 
lBSL&b.4IS where it was held that mere than the amoont menliened In the bond can be 
recovered from the principal or sureties individually or collectively. 836alsol2 Cr. L,J.404 
BliIttd.Caa 538: 1334P.R (Cr.) 26. The provisions of B. 517 In/ra apply to proceedings 
under tills section although there may be DO proof that any ofience bad been committed 
with reference to that property, 31 C. 347 : 20 Cr. L.J- 13S. As to form of bond see form 
No, 11 of Sch. V. 

1 lO. Whenever a Presidency Magistrate, District Magistrate, or 
Sub-divisional Magistrate or a Magistrate of the 

Security for good fijst closs speclaUv empowered in this behalf by the 
behaviour from -r , i • z k* ; 

habitual ofienders. Local GoTeroment receives information that any 

person within the local limits of his jurisdiction~ 

(а) is by habit a robber, house-breaker, thief, or forger, or 

(б) is by habit a receiver of stolen property knowing the same to 
have been stolen, or 

(c) habitually protects or harbours thieves or aids in the conceal- 
ment or disposal of stolen property, or 

(d) habitually commits, or attempts to commit, or abets the com- 
mission of, the offence of hidnapping, abduction, extortion, cheating or 
mischief, or any offence punishable under Chapter XJl of the Indian 
Penal Code, or under section 4S9A, section 489B, section 489C or 
sfcfioM 489D of that Code, or 

19 
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(e) habitually commits, or attempts to commit, or abets the com- 
mission of, offences involving a breach of the peace, or 

(/) is so desperate and dangerous as to render his being at large 
without security hazardous to the community, 

such Magistrate may, m manner hereinafter provided, require such 
•person to show cause why he shonld not bo ordered to execute a bond, 
with sureties, for his good behaviour for such period, not exceeding 
three years, as the Magistrate thinks fit to fix. 

Ameadment. — In sab-seetioa (a) habitual forgers are ioelnded, and in sub'Seetion (d) 
all ofiences under Cbap. XII| I.P.O., kidnapping, abduction and offences under Ss, 489A, 
489B, 4890, 489D, are also included. 

Scope and object of the eectton. — The object o{ this section like that of 8s. IOC 
and 107 supra, is preventioa of erimeand not punishment. It is onlf for the purpose of 
securing future good behaviour that the porter vested In Magistrates should be exercised. 
Any attempt to use it lor punishiog psat ofleoces is unwarranted and is not sanctioned 
bylaw, 27C.781 5 31 C. 350; 17C.WK. 238;9C.W.N.89eat 903 ;lC,LR, 263 ; 10 B. 
174;6Bom.L.B.34;3U. 238 : 16 Cr.LJ.100and474:igilPR.(Cr.) 6. The section is 
eoaoted M a .protection to the public against a repetition of crimes by which the safety of 
property U tuanaced and not the security of the person alone is jeopardised, 2 A 839 ; 
17 C.W.N. 238. What this section desires toguard against is the freedom of a dangarens 
person without security and not freedom entirely. Proceedings started were therefore improper 
when he hsd already been placed under security by another Magistrate as there was no 
hazard to the community till the period for which security is taken by the first Magistrate, 
30Qr.LJ 796 (f)sll7 lad. Cas 343. Tbisseotion provides six categories of eases within 
one or more of which the ofiender's case must come io order that a penalty may be imposed 
la Bcoordance with his section. Oa general principles when a man is sought to be proceeded 
againet under this section, it must be made clear under which of the enb'seeUons be fa 
charged. It has been laid down a number of times that mere suspicion is not admissible 
evidence and cannot form the Icgitimnto basis for an order under this section, 26 A,L J. 99 at 
101-29 Cr. L.J. 92=106 Ind Cas. 684. But a witness may have a snspielon againet a 
person in respect of whom be is giviog evidence and if bebaseuch sospicion he ought to be able 
to give the ground of that suspicion and the value of the facts stated cm then be weighed by 
the Magistrates, 26 A.L.J. 99 at 102=29 Cr. L.J. 92=106 Ind. Cas. 684. It is not enough to 
assert that he Is a man of criminal tondenoiee or that be is suspected of having committed 
certain crimes. The prosecution must charge that the accused habitnally commits one 
of the oSences mentioned in sub-sections (a) to (6) or that be habitually commits, or attempts 
or abets the commlseion of oSences involving a breach of the peace, sub section (e) or that 
he is BO desperate and dangerous as io render his being at large without security hazardous 
to the community, sub-iection (/;. It must be specifically stated under which of these oatego* 
rles the accused's case is alleged to fall and the omlssiou to do so causes obviously hardship 
to him as he received no notice of the precise case he has to meet. It is not enough to charge 
a person generally of having committed ao offence, under this section without specifically 
stating under which of the sub-sections the esse Is alleged to fall, 26 Cr. L J. 1377=19 Ind. 

/ Oas. 513. The powers undei this section are to be exercised very sparingly and only io those 
^ eases where the evidence fa very clear and precise, 23 Cr. L.J. 507= 68 Ind. Cas. 43 ; 38 0. 156. 

I In cases of security proceedings the Courts ought to approach the consideration of them in a 
fair way, having regard to the interests not only of the piosecntion but also of the accused, 
26 Or. L 3. 99=83 Ind. Cas. 659 The security law u a hard law and one easily used as an 
instrument of oppression and is to be enforced with caution and impartiality. Where the 
evidence for the defence U as weighty as the evidence for the prosecution, the order demand* 
Ing security for good behaviour is not justified Where security is demanded on evidence of 
general reputo there should be no doubt as to what his general repute Is, 1901 P.L.R. (Cr 3>)16 
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^lere ia<p1cion ind bitro •llcRttlon tbat » person is ol bsi reptxo is cot 
■ufficIcDt to biso AD order under this soolioiit 27 €r. L J< 1937—97 lad. Cm. 43. Whero 
respocUhIo witnesses teitlf; toftsensodagoodchiraeUrsod the prosooutionofideaeoli mosgro 
no order for seeuritf ihoull be psised, 9 Lah. 133 ; ordinsrilfspeiklngacasoanderthisiectloQ / 
win be gerem*d bpexscllf (h« fims mleiof eTideneo as Rirera anp other csses. A wUaesaf 
cSDQot t»f wbut besoipeets If the prOsecattoD knew that t'lo witness docs suspect the 
accused of haring taken part in a theft, thepraseentioa can question the srltnoss before ho is 
put la the witness box and aik him his retsdns for saspseting Tbo^ cm tbemselres)| 
ascertain from (be witie'i what (acts are within his knowledge and then put him io Ihsi 
box to glre eridenco as to thoss taets and it will be for tbs klaglitrste to dotermtoe whothof r 
those facts alooeoftapportcd br otbernrid^Dcecfcatetuebacoarletloa in his mind as to justify l 
lakiDg security. Out a witaess'a “SaaplcloDS**and his 'allsgatioos' that the accased is a thief, ^ 
otc-,are worth nothing and iboutd net be admitted, 33 Cr. I«,J. 302 at SS3«lf6 Ind. Cas. 23. 
The object of the seetlon it prereafieeanditof paaifice, fS Bont. I<.B. 133 — 13 Cr. Ii.J- 263— 

23 Ind. Cm. 478 J SI C. 333 ; 47 C. 15*.; 27 C.W.N. 781 : 0 C.ff.N. 983; 17 C W.H 238 ; 1 C.LR. 
263: 3 H 323;6 Bom, IiR.S4;3A.838:27Cr.t^.933»9Q Ind. Cat. 391 ; 16 Cr. L J. 100,333. 
438 aod 479: 1914 PR. (Cr.) 6. Any atUmpt to sue It lor pnolihlng for past offoncos la 
wrong and not aanetloaod by law, and this ieetl oo shou l d be inroked only In cates^where 
posItiTo erldenceof the commlsstonof crime IrsViifableaJalnattha person preceded .agoiott, 

3 B.'ZBS : 27 C. 791 : 31 C 333 ; 17 C.W.H. 2~39': 11 C.W.N. 318 ; 2D C.L.J. 39 ; 7 A. 67 at 72 ; 42 
A.SS3; Welrll, 632, 19 B. 174; 6 Bom. I..R. 34; 16 Cr LJ. 109^7 Ind Cat 143; 14 Cr. 

L J. S ; 12 Cr. L.J. 323. The Legislature does not proride by means Of this section a means 
olpanlshmaat, 23Cr L-J. S97«69lad. Cm. 43. Tho Intention of tho Jaw is not that tho 
person oilled upon to furnnh sccurUy abonid bo soot to jaii but (hat, t( possible ho 
■hoald be kept oot ol Jail. 16 Bom. Ii.R. 133s21 Cr. LJ. 377, 22 Bom L.R 199. 

It Is ondoabtodly trae tbit in cases where proceedings under this section follow sson afteti] 
dfsehargo or an ac<lo((ftI (bo Oonrt before binding (bo person proceeded against must boll 
satisfied that the procecdlogi under tbit eeetion were not inatitated with a view to get enfllj 
poolshed. when the police had failed (o aeenre his coorictloo for a sabttanliTe ofieoee and|( 
as such, tho (Courts are called upon to scmtlolxo the ovidenoe with the greatest caret 28 Cr. r 
L.J. 913^102 Ind. Cm. 2ll where 23 Cr. L.J. 119^62 Ind- Cai. 831 is foUoKtd, 
The object of tho law as (osocurlty for good bebariouris not to fill tbo Jills with bad 
cbaraciccs, but to bring reasonable pressure to bear on euch porsons to rospect the law, 
4Cr. L. Bev. 144. The salutary ptorlsioos of this section were enacted for protecting 
society from habitual oflenders aud was never intended to be applied to coerce landlords to 
adopt effioieot maaigemeat of their esCitoi. 17 C.IY.N. 233:^16 C.L.J. 467—14 Cr. L.J. ia. 

18 Ind Cas 143. This aoctlon ia iasppljcablo to • landlord whose tenauts are of bad cbacaotet 
and who through hla tenants commits acts of extortion, the proper conrse is to prosecute 
for specifio acta of oppression and not to proceed onder this aoctlon, 27 G. 731 ; 6 C.L.J. 711. 
The institution of prtneediags under this soction agslnst persons registered under the 
Criminal Tribes Act la not necessarily iuexpedient- Tbe control obtained over a person by 
registering him as a member of aorlminal tnbo is euffioieat to prevent him from committing 
acts for which preventive action may be necessary. Notwitbstindiog such control be has 
enough of liberty left to pursoe a career of crime bringing him within soms of the clauses of 
this section. S-sch care has to be scmtinlzcd on its merits, information on wblchproceedJngs 
are asked lor belog scanned, and the qnestioa whether preventive action is called foc or 
not being considered dna regard being bad to the consequences which in most cases Inevitably 
follow, m., failure to furnish sooority, 54 C. 279, see also 23 Cr. L.J. 39 Ind. Cas. 
The objectof the sectiou is net to obtun money for the Crown by forfeiture of the bonds 
taken, bulls only to secure good behaviour, M A. 293. The provisions of the seotieo ought 
not to be employed to punish past oOencee hut only to be used for future good 
bebavionr ; where a person is proceeded agunst foc a substantive ofiance and has given bail 
to the satisfaction of the Magistrate, be cannot be proceeded against simuitaneously 
under this section, 1 C.L.R. 268 at 271 ; 7 A. 67 at 72; 10 B. 114 Where the 
Information received shows a likelihood ol a breach of tha - ft 4, 

demand lecnrily under (his section, 6 A 132. This * tu 
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public sgainat tepoiltloa of crimes ia 'ffbich ihe$djely to property U menaced and not If tbe 
security 0 / persons alone is jeopardised, 2 A. 833 at 837. Mere proof of bad character mil 
not justify an order under this section, 8 24S = 11 Cr. L.J. 63S»6 Ind. Gas. 820. 

Powers under this section aro to bo exercised with great caution end discreminatiou. They 
are not to be applied too freely and to persons whose cases aro not within tbe 
spirit of tbe proTlsiona of this seotioD, 4 N.W.F.H.C.R. 117; 6 A. 214; 14 A. 15.' 
This section is not intended to afford means to the police to detain a suspected 
person in custody till they are liable to work out a case against him. If the 
[police arrest a penon for startiog proceedings under this section it should be specified 
i under what clauseor clauses of S.65, supra, tbe aotion U taken, 27 Cr. L.J. 628— 94 Ind, Caa. 

I 404. A h^ gls t rate abou ’*^ a •*•*’*«• ’•i" t**" 

m ation to p ass an order ic • J I 

827-17 Ind. Car's'll. . ' 

which be was suspected, it is always necessary to make it clear that proceedings were sot 
taken as a means of indirectly punishing a man who tbe police was Gonrinced was guilty, 
6 A.Jj.J. 487=9 Cr. L.J. 528— 2 Ind. Cas. 225. Mere snepieion la not ruificient to bind 
downa person to be of good behaTiour, 23 Cr. 1>.J. 35=73 Ind. Cas. 723 ; 30 Cr. L J. 693= 
116 Ind, Cai. 801 ; 27 Cr. L.J. 1067 = 97 Ind. Cas. 43. Unless the record upon which an order 
binding down a person is passed is such that it proves conclusirely the charge read out and 
explained to him, the order passed is bad in law, 28 Cr. L.J. 8 = 99 Ind. Cas, 40, Thera 
most be some independent evidence of the charge against tbe acensed under cIs. ( 0 ), (d) and 

(/) of this section and wheu the evidence given is vague, general and of hearsay character 
and not legally adoUsibU for purposes of proving the obsrges, the order under this section 
is bad in law, 26 Cr. L.J. Ind. Cas. 274. Immediately after the seqnittal of a 

person of an oBence uudet 6. 411, I.P.C., an order under this iretioa ought not to be 
passed agaiost him uoIe.aa a very strong ease is made ont and tbe High Court in 
cevision cancelled the order so passed, 27 Cr. Ii.J. 190=91 Ind. Cas. 1006. When a 
person ia repeatedly convicted aod imprisoned belors his release pTOceedtugs may ba 
initiated agaiuat him under this section Tbe Court in 6 W.R. (Cr) 18 remarked thus 
If, upon being set at liberty be should return to the former course of life and show that 
be continues to be, after being set at liberty, a person of dangerous and desperate eharaeterr 
whom it IS hazardous for the community to leave at large, no doubt be may again be brought 
before the blsgistrate and after the evidence of his proceediogs have been laid before tbe 
Magistrate, a further order may be passed ceguirlng him to luruiab security. It docs not 
appear that, without having set at liberty and without a fait chance of leading a new life, 
orders demanding security should be passed one after another.'' See also 12 C, 520. “The 
greatest thief is entitled to locus penilenltae when he has served out his punishment. It is 
only when be outrages that grace which is extended to him and therefore shows he ia 
unreformed, that the machioery of the Aot should be brought into operation, in order to 
obtain a substantial guarantee for security, that be will not commit any further deprada* 
tions upon it, " 2 A. 839 ; 10 B. 174 A person who has served out a term of imprisonment 
should be given a chance of reformation aud start with a clean sheet from the date of his 
discharge and should not be proceeded against under this section immediately he emerges 
from jail, 43 C 1128 ; 31 C. 783 ; 22 C,W.N. lx. Security cannot be demanded both under 
8. 109 and this section, 33 W. 553; 6 U.L.T. 158-10 Cr.L.J. 243=3 Ind Cas 77; 11 Cr. L.J. 
50=5 Ind Cas 156. But the bond is not void and even in the Madras Case the High Court 
merely set aside the order under S. 109 supra and confirmed tbe order under this sootion, 
^|27Cr. L.J. 326 — 92 Ind. Cas, 742. Ordinarily under this section every person has to be tried 
IS separately for tbe ofience enumerated berctn and a joint trial is only permissible when one 
lljormore persons have been associated together for committing oflencea specified herein, 

1^1 1 23 Cp. L J. 100 = 69 Ind. Cas. 484 ; 8 L W. 461 ; 43 M. 490. It is ossontial to prove what each 
' accused has done and definite evidence must be adduced against each accused, 33 0.029; 

8 C.W.N. 180 ; 10 Cr. L.J. 891 and specifie finding shonld ha recorded against each accused' 
37 0. 91 ; 8 A. 2J4. Sea the subject lallf dealt with at p. 153 ‘ Joint injairy,’ Setfority 
cannot bo taken on evidence of general repute unless it fs proved to be universal' 
16 Cr. L.J. 106 = 27 Ind. Cas. 154, 
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Ulthla the foul ItmlU of hl4 Jiirl«(llctlon->Th(} wordi «ro not equir&tent to 
reiidlos within It l< iufBeieot to k!to tbo SItgIst»to Joritdictloo if tbo eril 

hsbiti of the »:cuied on rrMtl*od nod evit repaUtioa Ac^jairod witblo tho local JImiU of 
bit jnritdiction, 19 C>W.N. 1922 : 49 C. 219; 29 A. 8) Tbsexprestioo ' any prrton tcilhin 
the local litnxlt o/hujurUdteiMn * an obrioatl/ cot intended to apply to persoot ondergoing 
imprisoDment and contequentiy the MagUtrtt* hat so power to commence prooocdjogs nndor 
this section. 7 Cr. L.J. 41 Tb 4 L-B R, 149; 29 Cr. XbJ. 8l2wlll lod Cae 333- Ponooito 
bo proceeded agtintt most bo residing within lha local Jimitt of tbo Mtgistrato'a jurisdlotlos 
and mntt bo found to aniwer toono of Ihodoteriptionsgiroo inols. (a) to(^. \7hoaa 
person retidot outside such limits, a Usgtilrtte osnoot initiate procoediogi and issuo » 
wamntnndertbli loction agsinit him, 49 C.L3. 149. The repntation » man has most 
Doccssarily bo the reputaiton lo tbo ncighbonthood of his rosideneo and not at some plaoo far 
away from hit borne. 27 C. 993, Occulonat resldonoo it enoogb to oonfor jurisdiotion 
ander this soction, 91 C. 419. And the faot that It would be Inconrenleot for the person 
proceeded agaloit to summon and to bare bienitnesses from tbo pl.Ko of bis permanent 
residence It CO ground for not proeeodlng with tbie etto where it wts initiated, 27 Cr. L.J, 
12Gls93 Ittd. Cat. 199. It was held in 23 A.ti J. 49»23 Cr. L J. 63 tbtt petmsoent rosideneo 
within the fneaUty it not essential to giro jurisdiettoQ to a Ifsgiitrato. It It enough It tbo 
person practises hit career at thief, houiebretker. ole., within tneb Jnritdietloa, seo also 
43 C. 193 : 23 C.W.H. 193 : 20 Cr. t.J. 133 ; 27 C. 933 ; 39 U. 99 ; 33 A. 139. The Slagis- 
trate who is In esecutire charge of tha local area. U the best person to Judge whether there 
it any likelihood of a breach of (ha peace within the local limiU of hit Jurisdiction and 
whether It is cocesasry or diilrable that preveatiTo proceedings thontd be tsken. and tho 
Legislatare has purposely left it to tho discretion of aneb a U«gistrite to say whether 
proceedings ought to bo taken or not, 41 U. 248; 1916 H.W.N. 731. The oapresiloo ' any 
person within local limili’ is adritedly nted to ezelods the necessity of prorlng aoylblog' 
approaching a permeneot retldeneo and fear# It in the power of hlagiitrady to daal with 
most dangerous eriminals who w.iade( from place to place and who hare no welbknowB 
residence, $ Bom L R. 244. The words person within (he local limits, etc., will inolnde a 
person undergoing a seatonee of Imprisoument in a Jail within the local limits o! tbs 
Usglstrata*s Jarlsdictioo* 17 Cr. I>.J. 83»33 Ind. 633. When an ioqniry wis held at a place 
outside the local limits of the tlaglstrato'e Jarisdlction, It was bald tbo procesdiugs were 
void and passed without Jurisdiction. 3 CLd. 199. Unless a Bub-diTiaional Megistrata's 
Jurisdiction is restricted under B. 13 tupra he has Jurisdiction orer the whole district and 
therefore a Msgistrtte is eotitled to take proceedings under this section upon a police report 
in respect of a person residing outside bis local jurisdiotion irrespectire of bow the police' 
report came before him, 21 Cr. L.J. 321w99 Ind. Oas. 693. A person residing within the 
Magistrate's Jarisdlction can be proceeded against under this section erea though he was 
anested outside the Uagietrate'a Jurisdiction under 8, bS (t) (e) supra 17 Cr. L.d. 3i3>» 
35 Ind. Cas. 493. 

Whenever a Maglatrate receives laformatloo.— This information is the fouoda* 
tion of the whole proceeding and there is no limit to the nature or source of information on 
which a Magistrate might Initiate ptoceedinge under this section, 27 A. 172; nor is a 
Magistrate bound to inform the person proceeded against, the source of his information or 
the natnreof the informitloa. There is nothing in tbs section which specifies what (ho 
nature of tbeinforciation should be. Zo43 A. 643 the learned judges appeared to be of opinion 
that tbe information must be detailed Information oontainlng the natnre of the evidence 
which it was proposed to bring againstsacb aperson Tbereis nothing in tbe section laying 
down any quantum of information, as a necessary condition for the dlagistrate to taka action. 
Undoubtedly a prudent Magistrate might not consider information enSoient to cause blm 
to take action noless it gave sUfiScient 'debdia aghast the person inquestion. Thelligh 
Court is concerned only with tbe legality of the Magistrate's action and not with bis pru* 
dence. If a Magistrate empowered to receive informatioa of tbe barest kind to tbe efioet 
that person who is a habitual thief is within fats jurisdiotion, it b certainly within hie 
powers to take action under this Chapter and the legality of hia action cannot bequostioned. 
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2 IiQCk, 157. Tha ioformatioa may to some eztoot be of a hearjay and gaoota! description, 
6 A. 132. The information which a Magistrate inquiring into a case under this section 
already possesses concerning a person cannot be nsed fts substantive evidence, bnt it may 
form a check which the trial Court may legilimataly ate in order to tett the nature of the 
evidence which it has to deal aud to negative, , a suggestion that the police Investiga- 
tioo had been unfair, 43 A. 749 distinguishing 21 A.L J. 513. All that the Magistrate 
is bound to state is, the substance of the information, 23 C. 392 ; bat ho U not bonnd to 
give a list of witnesses in support of the proceedings, 33 C, 243. A Magistrate who initiates 
proceedings on his own personal knowledge is not competent to inquire into the truth of 
the information under 8 117 in/ro, 23 C. 392, The person who gives information is not 
liable to be dealt with under 5. 250 infra. 

' By habit a robber, etc.~ThU section does not provide any berson being called 
upon to furnish security for being by habit a dacoit and belongingto a gang of dacoits. It is 
not for the Coattstofiad oat the motive for the omission by the Legislature but if it were 
necessary it is this Being a momher of agang of dacoits ia a debnlte olTence under. S. 400, 
l.P.O, and It was for that reason that under the preventive seetioos, action could not bo 
taken for having committed a specido oSence. lostoad of proceeding for the specido odence 
it caunot be permitted to indirectly punish petscns by proceeding against them under the 
preventiva section. It was urged that if a person can be called upon to furnish security being 
a habitual robbar, there Is no reason why a man ehoold not be bonnd over for being by habit 
a dacoit A man may ba by habit a robbar and so long aa ho is not charged with a dedoita 
act of robbery he may be bound over under the preventive section. But m soon as it is said 
that he along with four others or mere, habitually commits robbery, bo becomes at once a 
member of a gang of dacoits and thereby commits a definite and spocifio oSsnee under S 100, 
I.F.O. This section therefore deliberately omitted dacolty out of its purview, 23A.LJ,18« 
26 Cr, L J, 74 Ss 85 Ind. Gas. 232 But see 47 A, 733 wbero 23 A L.J. 18 Is distinguished, 
The words "habit" and " htbllually ’’ ate not used in the oirrow seme, meaning “inolined 
by nature" but must be taken as meaning persistence in doing nn act, a faot which is 
capable of proof by adducing evidence of the commission cf a number of similar acts, 
"EfabUnally" mast be taken to mean ‘repeatedly* or * perslslontty.’ 25 Cr L.J. 60>* 
75 Ind Cas. 764. Hubtf is to be proved by an -aggrjgate of facts. 6 U.H C.R. 12} ; 29 Cr. L.J. 
574nl09 Ind. Gas 810 Persons are said to commit habitual extortion only when they are 
lo the habit ofcammitcing as individnal msmbora of the community and not when certain 
acts^ amounting to exlortion are committed by them as mere agentso! a samindar because 
the moment they cease to be the agents they become divested of tbelr capacity and are not 
likely to commit extortion as individual members of the community. The proper course 
therefore is to prosecute the perpetrators of these extortions and not to proceed under this 
section, which is intended to prevent crime and net to punish for offences, 27 C. 781. Vague 
and general Infcroatlon that a man is a habitual oOender is not suffioieot evidence on which 
an accused person might be bound over under this section, 1 A L J. 616. To sustain an order 
under this section tbs evidence should be of such a nature as would lead to a reasonable and 
definite gcound for coming to the conclusion that the persons are habitual offenders, 8 C.W.K. 
543. When the witnesses are examlued as to general character, their evidence is not of 
much value as to the habits of the person concerned, unless they support their opinion by 
specific instances, but It Is not absolutely necessary that unless specific instances are given 
the evidence could not bo acted upon to base an order under this sectiou, 6 Bom. L.R. 34. 
Whore the evidence against certain persons consisted In that of certain respectable witnesses 
□one of whom knew the accused personally but only staled what they heard from others 
whose names they could not give uo order under this section could be passed on such evidence, 
29 C, 779 The term “’habit '* must bedistlngnUhed from the term “ repute ” which refers 
to the common belief of the respectable inhabitants of the locality where the person resides. 
But habit apparently requires a more specific evidence of bad character. Under 8 117 (3) the 
fact that a person is a habitual offender may be proved by evidence of general repute. Mere 
evidence of suspicion against the aecnsefi is not sufficient, 73 Ind. Gas. 723; 27 Cr. L.J. 
i067=97 Ind, Oat 43. There' must be Independent evidence tc have the charge against the 
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ftccuicd QQ^er ell. {a), (J) tnd (/) ftad vhere tho evideneo gtren ti Togne, geoeral, and of 
boimj’ character and not IcgiUy admitslblo lof purpose of prOTiog tbe charges, Ifao order 
Dnder the icctloo Is bad in lasr, 23 Cr. h i. 7d3*S8 Ind. Cat. 274. Esidenco golog to show 
that a lubitantiro oOcoce has boen eommltlod or which might form tho basis of a charge 
of a lobstaDtlTeoSeoee is not necessarily to be included in proccediogs under this Bcctioa 
and can form the btsii of an order under fi. 112 sn/ra and n finding under S. US, I'n/ra, 
Previous ac^olttali on the evidence on twooccasioui will not enable the accused to have tho 
evidence excluded but it ii a question of the value of the acquittals and may be put In 
evidence for what they may be worth, 47 A. 713 whero 23 A L J 18 is disftn^ufjhei. Bco also 
23Cr. L.J.SlS-imind Cat. 211. 

Habitually protecta or harboura thIevea.—Tbis section dosis with only bar* 
boorlng Ihievet.' A person cannot be called upon to give security for harbouring dacolti. 
It Is always interosUng to diieover bow legislation as to particular sections of a certain 
Code camo into effect in order to undenUnd tbe meaning thereof. Dscolty is a very serious 
erime and therefore an attempt to commit It, even preparation to commit It, and being a gang 
otdacoiti aro all separately madoponlihabte under difierrotsrciloni of tbe I.P.C. At the timo 
of tbe framing of the Indian Penal Code It was overlooked that daeoits might bo helped by men 
honest to the outside world, not joining them or belooglng to their gang but giving shelter 
to them when needed to escape pursuit In I82t, 8. 21GA, I P.Q, was enacted to meet eucb 
s case. In 1881 Code there was no provisioa for otIHng npon a person to furoish seourity 
for habitually harbourtag thieves. In the 1803 Code provisioa was made herein only to 
faring la rersons who are habitually harbonriog thieves as harbouring dseoiU had already 
been dealt with under tbe substaativa provision under 8. 218A, l.P.O. So a person who 
habitually harbours dacolta should be destt with for tho substantivo offence under & SlGA, 
I.P.C.|aad not under this section. 30 Cr LJ. 69t»116 Ind. Cat 824. Tboacti which amount 
tobarbouriugmust bedcoe with tbe intention of eereening the oflooder from legal puDlshment 
or to prevent him from being apprehended. If a person from mere motives of humanity and 
without any intention of enabling the fugitive to escape from Justice gave food to a starving 
man or gave medical aid to ooe who was wounded, knowing his character ho commits no 
criminal act. The espresalou ** protoeUng’*or*‘barboariDg" eooms to contemplate cases where 
assIstaoceU rendered to screen an oSeoder from legal punishment, etc , but does not refer 
to acts done with motives of humanity. Tbe clause is designed to meet casea of professional 
receivers, etc., who protect thieves from discovery and prevent their arrest and help them 
in disposing ofi stolen property, 11 Cr. £< J. 490~7 Ind. Cas 462. 

Comnlta offences Involving • breach of the peace.— These words "offences 
involving a breach of the peace" mean ofiencesin which a breach of the peace Is an ingredient 
and not ofiences provoking or likely to lead to a breseb of tbe peace, 30 C. 366 followed in 
38 G. 166. Therefore a person who behaves indecently and immodestly towards women and 
who is of immoral habits, tries to seduce women cannot be bound over under clause (e) of 
this section, 30 C. 363 ; see also 23 C 623 ; 26 H. 469 ; 29 U- 190 A samlndar who employs 
fafiieais to threaten his tenants and uses forces In unyoking their bullocks, aod burn their 
houses for compelling them to pay enhanced rents brought himself within the mischief of 
this clause, 31 C 419 aj^oved in 33 C 196. But Indecent overtures to boys passing by the 
shop ofaperson cannotcome wUhio this clause. 16 Cr. L.J. 632*'30 Ind. Cas 134. The 
words “ involving a breach of tbe peace” occur In B. loC (1) supra and give rise to a number 
of rulings pointing out the difficulty ia>con8tcuing these words. See notes under 8. 106 (I) 
supra at pp. 127*128. 

So desperate and dangerous as to be hazardous to the community.— “A man 
of desperate and dangerous character” under ol. (/) means a man who has a reckless disregard 
of tbe safety of the persons or tbe property ol his neighbours ; and under that clause evidence 
of general repute is not admissible. Evidence of general repute is also excluded by Ss 113 
and 117 infra, and a finding that a man is of so desperate and dangerous a character must be 
based on evidence of facts It Is nob enffielent to do so by some vague and general evidence 
that some one was robbed or assaulted aud people eay that the accused was responsible for {t, 
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3 Cf. L J. 290; 5 O.W.N, 2)9; 11 C W-N 769.Wfaen a persoa ta charged ooder el. f/JonIj erl* 
dence of general repute ia inadmiusible. 34 H. 235; 223 A. 273 ; 11 C-W.N. 789 1 13 C.W.K< 244; 
29 C. 779 : where the eridenco produced agalnat a person amounts to no more than that ho 
is a nuisance to his neighbours, refoaea to pajbis debts, abases people who sell goods to him 
and makes indecent oiertures to aehool'bojs who passed b; bis shop, it was held, these will 
not justify an order under olanse (/) of this section, 16 Cr, L.J. 682=30 Ind Cas. 134, 
Bvidence of repute must be erldenee given by respectable persona of the neighbonrhood 
acquainted with the accused, Here evidence of agspicioa that the accused did certain acts 
la not generally of value, 16 Cf. L.J, SS3«>29 lad. Cas. 825. The burden of proving an 
aeoused's bad cbaricter ia on tbe pcoaeoutloD, and therefore when the evidence on both sidea 
is of an indiderent and interested character, the prosecution most fail. Cases ehonld be 
decided on evidence taken in Conrt and noton the personal knowledge of tbe Magistrate 
27 C. 731 ; 11 461=41 Cf. L.J. 437=29 lad. Cas. 231. 

Require such person to show cau5e.>-Showiog cause is not merely putting in a 
written statement, or making a verbil ststement bat the sapportiog of that statement by 
such evidence as the party may be able to produce. He may bring bis witnes es with him 
othe may apply for summons (0 them, 22 W.R. (Cr) 9. When a person Is called upon to 
showcanse he mast be ready frlthhis efideace when beappears in Court in obedience to tbe 
notice. That ia tbe meaning of the expression to show cause. If he is unable to bring 
the witnesses with him he must immediately apply for summons to them, 9 Bom. L,B. 
1383, By this expression tbe legislature did not intend that all the fundamental principles 
cf jnrisprudence incooneetian with etisnlnal esses ehcotd, by dint of such an amb^guons 
phrase, be reversed. It is not for him who is free and who has act traosgrersed the law to 
show why he ebould remain free and why hie freedom should not bo qualided. It is fox him 
who wishes to take away that freedom or wishes to qualify it, to establish clrenisstanees 
which) by tbe force of law, would operate either In defeasance of, or in derogation of tbit free* 
dom. Such has bees tbe tale of law of all civilized nations pre'Cmioently of tbs English 
people: and words of most undoubted and expreas Import are required before one can be 
oouvinced that tbe British rale.iu legUIating for tbe Indian people, intended to altex theprin* 
ciple of enmlnel lew which it may be presumed to have brought from England, and which, 
indeed, It found in full force eztaut in India itself as a doctrine of tbe Muhammadan criminal 
law, which constituted the commoa I twol tbe laad at the advent of the British rule and 
which till comparatively recent times, was maiutaiued as almost tbe only available guide 
iu criminal cases, 9 A. 432 at 430 referring to 9 B.L.R. (F.B ) 46 and 2 N.W P.H.C.R., p. 431, 
See also 27 C 731- Reasonable time ehoold bo allowed to the person proceeded against 
to show cause be most have eufficlent time to bring tbe witnesses and have their evidence 
recorded, 410 896. It has been.held times without nomber that under S 107, supra, Magls' 
trate should bold an ludependent inquiry and should not act ou the mere readiness of tbe 
accused to furnish security. In principle there Is no distinction between proceedings under 
8. 107 and under this section.. In either case it is Ibe duty of the Magistrate to hold an 
In^i^^nd 'hbfto'blnd down a person merely because he agrees to famish security, 
24 A L J. 317=27 Cf. L.J, 370 ^62 Ind. C&s. BS2. See also 37 A. 39 ; 31 U. 139 : 33 C 674 } 
23 Cf LJ, 710=81 Ind. Cas. 193 ; 51 Ind. Css. 411 and 784 ; 23 Cf. L.J. 173 = 
63 Ind. Cas. 633 ; SOU 330 Eutsee46A 109, wfaereit was held that where after dneinquiry 
and notice a free consent amoanting to A plea of guilty has been given, tbe Court may act 
on such consent and pass an order. See also 25 A.L.J. 819 which takes the same 
view as was taken in 46 A. 109, See also 60 A. 599 at 603. Before an order is passed the 
Accosedehonld be given an opportunity of entering on bis defence and he should 
he clearly informed of the seensation be has to meet, 11 C 13. . It is incumbent on the 
Magistrate under 8. 112, infra, to make an order setting forth the substance of information, 
etc , mentioned in this section ; mete information to an accused that he is a suspect is 
hardly BUfBoieot. 42 A. 646. Bection 117 in/ra requires that proceedings under this section 
should be conducted as nearly as may ho praetioable in conducting trials and recording evl* 
dence ns in warrant cases except no charge need be framed. The reason for this exception Is 
what is pqulvslent to a charge has already been framed iu the preliminary order under 
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8. 119 infra »1re^y temd oa the Meuwd, Tbero i< do rcasoa tbo prorlitons of Ss- 351 
Bod S55 {n/ra (hoDid not bo Applied to thou ptocMdingt. I( tbo IfAgistrAte iiiatisfled that 
a jvina facts cam i« made out and the accaiod oleeta to defend, the ttagistrito Is bound to 
alb the aecuted whether bo Rlthos to crou^iamloe anj of the proiocutlon witnesses and If 
be raft 7CI, then Iho Sfagiitrato Is bound to giro him an opportunltj to doso. This pro* 
cedure maj cause inconrenienee In maoj eaiei as U Is moro conrenlent to the Msglstrato 
to inilit upon accused cross-examining Immcdiatelf whether ho wishes to do so or 
not, but It Is pUInly not the law and the acoosed Is .entitled to bare an opportanit7 of 
cross-examining In acoordaoee with law. Such reasonable oppoituoity should be 
giren to the aoeused, 53 A- 71 at 73 *74 where 3S C. 213 and 10 A L.J. 3S9 are referred to. 
Thus 8- 35C infra is applicable to these proceedings but the accused although ho 
Is entitled to cross-examine the prosecution witnesses, bo has no right ol further cross- 
oxaminstloo of the wltnesios beforo entering on his defence as in warrant-cases, 33 0. 243 ; 
1916 P.R. iCr. J.) 1 ; 17 Cr. L J. 61 = 32 Ind. Cat. 676 : 23 Cr. L.J. 239=99 Ind. Cat. 1039. 
See also 7 Lab. 263 foUoainy 33 C. 213 and 17 Cr. L J. 81 In 43 U. 511 (F.B.) it was held 
that 8 117 (2) infra attracts to Itself att the provisions relating to tbs triil of warrant-cases 
and so the accused had the right cl further cross-exaTnination of the pro<eeation witness 
under 8. 25G ta/rn The <inestlon as to this right bis now been referred to a Full Bench, 
56 U.L J. (8h. D.] 4), which after haartug full argument has re-served Judgment For the 
decision of the F B. aeo notes under S. 23C. infra. In case detailed Information as to the 
nature of the evidence to be adduced bj the prosecution Is not given to the person proceeded 
against in the notice lisnod to him and be is taboo bj surprise, tbo aceused is entitled to ask 
the 5Iagiitrato (ogive him suIEeient time tocommence theeTOSs*ezaminatIon.20 Cr L.J, 436 = 
51 Ind. Cas 260. When fresh proceedings are tiken alter the expiration of the period ol a 
bond for good behaviour previously taken, sueb proceedlogs .must bo confined to facts 
and cireumstancei alleged after release from last security, 19 C.W.H 223. 

To execute a bond with euretiea.— There Is no provitloD ol law empowering a 
Uaglitrate to call upon a person to provide Bareliesfor good behaviour without his giving 
his own bond at the tame time, 27 A. 262. Tbe object of requiring sureties for good 
behaviour Is that sureties sbould have an interest In seeing that tbe person from whom 
security Is taken does behave well and (bay ahould also bo !□ a position to exercise their 
influence over the mtn, 1893 A.W.M. 149 ; 20 A. 206, but a ifagistrate has do power to Impose 
arbitrary condltlous, 22Cr.L J. 393=61 Ind. Cas. 253 ; in fixing tbe amount of security a 
Magistrate should consider the station lU life of tbe person coueemed, and should not go 
beyond a sum fer which there is a fair probability o( his beiny able to find security, 1901 
P.L.R (Cr. J ] 24 p. 69. In 33 C 400 U was held that tbe test Is not whether (be surety can 
supervise the person bound over but whether tbe surety is of suffieiont substance to warrant 
hU befog accepted. Bee afio 30 C tr-IT. 791 : 23 Cr. LJ, 10=99 Ind. Cas. 42. The fact 
that the eoreties are relatives of the accused far from being a disqualification is an 
additional qualification, provided they are In other respects suitable, 23 A. 131. When once a 
surety-bond is accepted it cannot be cancelled oo (he information that the surety is not a 
man of means, 29 C. 433. As to the form of bond see Sch. VJ, No. 11. See 3. 614, tnfra, as 
to forfeiture of bond When a person forfeits bis bond by reason of his having been 
convicted for an oSenco involving a breach of tbe peace, ho cannot be forthwith committed 
to prison for the nnezpired portion ol tbeterm (or which security was demanded but the 
amount of the forfeited bond might be exacted, 28 A. 629. 

Joint inquiry.— The principle of misjoinder ol charges and of persons applies to in- 
quiries under this chapter, 8 C W.N 183 ; 9 A. 432 at 4S7 ; 4 M H C R Appx. 46 ; a 
number of persons shou'd not be tried together unless they are confederates or partners in 
tboafiair,21A.L.J. 641=23 Cr. L.J. 632= 81 Ind. Cas. 609:43 A. 109 at 111. Ordinarily/ 
every person has to be tried separately under this section. A joint Inquiry is only permls^ 
sible when (wo or mare persons have been associated together for (he purpose of committlaf 
offences mentioned in els (a) to (f) which are under laqutry, 13 C.W H. 241=10 Cr. L.J.,466 
=4Ind.Cas 10, unless this clreumstanoe Is established a joint inquiry is Illegal, [1923] 
pftts; 45 A. 109 : Velr II, 92 :gA.492I1881 A,W.N.23: 13 Cr. L.J. 760-17 Isd. Cas. 72 ; 
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16 Cr. LJ. 136=27 Ind. Caa. 20}«>19» P.R. (Cr.) 21; 37 C. 61; 22 C.W.N."Ix: 
13C.W.N.244; 14 Bom. L.R. 373 ;2t> Cp.I».J. 221. Gee aub-eeelion (5) ol 8. 117, infra. 
AUhough snb'scctioQ (4) permits joint inquiry Against aareral suspects associated together, it 
is the duty of the Magistrate to consider the case of each suspect lodiTidually ou its otrn 
metita and come to a separate finding with regard to each ol them, 25 Cr. L J. 1377= 
83 Ind. Cas 337. It is not permissible to take proceedings under this section against sereral 
persons jointly unless such persons are confederates or partisans or against whom all tbe 
eTidenceisequallyappIicable, 45 A. 109:8 L.W. 481: 10 t W- 267={19ig) HW.H.639= 
20 Cr. LI. 763. Where the persons proceeded against formed oue gang with one purpose 
and each act spoken to is an act prompted by that common object and directed towards 
accomplishing it, a joint trial ja proper, SI U. 515 dislingiiisking 47 H.LJ. 639; 
27 C. 7B1 anddS A 109. Where proceedings were taken agiinst two persons not only for 
their conduct coming within els. {dj and (e) ol this section, but algo under cl. (/) for the 
reason that they were BO desperate and dangerous as to render their being at large without 
security hasardous to the community and both the persona proceeded against were tried 
jointly and evidence relating ezclu tively to the nefarious acts of each of them was let in, in 
addition to the evidence regarding tbe events in which it was alleged that they were associat* 
ed together and the Magistrate paaeed an order against both, on a consldetation of the 
entire evidence thus Introduced into the teoord against both, it was held that the joint trial 
wag bad and prejudiced them. Without laying dona any rule or consulting any section, 
commonsense and common justice dictates that proceedings against a person for badtna$M 
should he conSned to himself alone unless the case is that he has a confederate or a partner 
to whom all the evidence is equally applicable, 43 A. 109 at ill foUoiced in 47 U.L.J.' 639 i 
26Cr.I<.J. 378 = 89 Ind. C&a. 910. But where by holding such inquiry do prejudice has 
resulted and the lower Court bad excluded from eonsidention evidence which did aot apply 
directly to the case of each accused suob joint eoquiry was held to be not illegal, 26 Cr. L J. 
1114=33 Ind. Caa 232 where 4SA. 109 ls<fssfing»tsh#ei. Persons belonging to two contending 
factions should net be legally dealt witbaud bound over in one proceeding. Buoh persons 
cannot be said to be associated together in tbe matter under ioqoiry within tbe meaning of 
8 117, infra. A joint inquiry u therefore bad and vitiates the entire proceeding, 9 Cr. L, 
J. 560=2 Ind. Caa 240 where 11 C.W.K- 472 . 5 Cr.L.J. 157 and 31 M.276 are followed. 

Transfer.'— ’A case under this section oao be transferred by a District Magistrate as 
under S. 192, infra, he la entitled to transfer any case oongnizable by a Criminal Court. The 
words ' any case' in 5. 192 luclude a case under this section. Even if tbe Magistrate has 
no such power to transfer but does so erroneously and In good f.titb B, 629 (/) declares that his 
proceedings willnot be void, 35 C, 243; 24 Cr. L.J. 31=74 Ind, Cas. 79, hut it baa been held 
that when a transfer is made to the file of a first Class Magistrate who has ordinarily, juris* 
diction throughout a district but not specially empowered under this section, be cannot exercise 
jnrisdictlOQ under this section, 22 C. 638. It has been doubted whether 8. 193 or 8, 626 infra, 
wouldapply to proceedings under Ch. VIII and Ch. of the Code. The decisions in 3l 0. 
350; 26 U, 488 remove the doubt but 23 B,' 170 took a different view. It was held in 16 A. 9 ; 
30 A. 47; 19 A. 291 that proceedings under this section osnoot he transferred to any 
Court outside the district within such proceedings have been Instituted but see tbe later 
rollngs in, 32 A. 642 ; 12 A L J. 736 wblob hold that proceedings can be transferred by tbe 
High Court. Sea 36 A. 239 as to grounds sufficient for a transfer. In 17 C.W.H 536 the Court 
remarked as to tbe incoavenience Uf traDsferring security proceedings from one district to 
another thus . “ As a rule It would not bo at all in accordance with our view of our duty 
to transfer any preventive prooeedings from one district to another. It must ha an 
extremely exceptional case that could justify tbe Interferance of this Court with the 
jorisdlotion of the Magistrate ol the district taking preventive action within his own 
boundaries and imposing such foreign and extraneous duty on the Magistrate of anothej 
district. It would always involve the employment of no less an authority than 
the District Magistrate himself, for it is impossible for a Subordinate Magistrate 
In a iortlgn distriottotafce eognUanco’' of proceedings of the District Magistrate of bis 
district. This would cause the greatest loooaveaience and'disloeation of judicial work.'*. 
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Proeeedlosi tiVen coder th!i tociloa ihonM bediepotod of bjr tbeMagIstrite wholnltliilcd the 
ume. He cinaot after recordlog cTldance leod up the ease to (ho Diitrlot Haglitrato without 
passing final orders and the Oiitrlct Hagtstrate has no juridietion to dispose of the case so 
sent np, 14 Bom. L.R. 713^13 Cr. L.J. 743=17 Ind. Cm. 60. 

Appeal and revision.— An appeal lies to the High Court from final orders passed 
bp a Presidenej ifsgistrate, and from all other Magistrstes theappest lies to the Sessions 
Court, bat. Local OoTcrnmcnt Is empowered to ootifj that in anj District appeal 
from Magistrates shall lie to the District Magistrate and not to Court of Session. 8. 40C 
fn/hs. If a Sobordinate Msgistrate referaacato to tbe Scssslons Judge under 8. 123(7) 
infra then the final order being that of tbe Sessions Judge, no appeal lap 
to the District Magistrate. Orders passed bp a District Magistrate uuder this section 
can be revised bp the High Court on the same grounds on which roTlslonal powers 
are exercised in non-appoalable sentences and orders. Tbe High Court is not a Court of 
appeal in proceedings under this section and the respoasibllitp of adoinisteriog that section 
does not rest with It. The High Court will not weigh evidence, but wilt only see that the 
Courts below have approached the question in a (air wap and when tbe lower Courts have not 
approached the case from proper itaodpolnt, it will toterlere In revision, 13 AL.J. 1046=16 
Cr. L.J.803=31Ind. CaaSM :23Cr. L J. St9s«102 Ind. Cat. 211 where, 13 A.L.J. 1M6 
UfoVotad. Althoogh It is not the practice in revIsiM to look into tbe evideneo in cases 
under this section in exceptional cases the High Court will do so, for example whoa a person 
is bound over on ovidenea that he was euspoeled of having committed ronrders sueh class ot 
evidence being whollp Inadmissible lor binding over a person onder Ibis soetlon the High 
Court sot aside the order of the lower Court lo revision 28Cr. L J. 8=99 Ind. Cas. 40 
where 11 A L J. 491 = 14 Cr. L J 437=2) Ind Cas. 231 i$ followed. Although Ibo High 
Court is not a Court of appeal in eases uuder this seetiou nod tbe responslblUtp of administer* 
ing that eeetlou which ought to bo administered with scrupulous earo both bp tbe Court 
of first iustanee aud bp the appellateCourt. it ortip when somethiug appears uusallslaotorp 
and unusual, the High Court will look into tbe record to examine if the order had been 
propetlp passed, 23 Cr. L.J. 533=101 Ind. Cas 836. Before affirming an order under this 
soetlon the High Court must be satisfied that tbe evidence in the case was of sneb a ebaraeter 
which male it Imperative in tbe interests of publiesccoritp to pass an order under S. 118 
infra. 23 Cr. LJ. 919 = 102 Ind. Cas. 211 where 22 A.LJ 678 - 25 Cr. L.J. 1172=62 
Ind Cas 33. U referred to. The High Court bring thus not a Court of Criminal appeal in cases 
under this soetlon its dutp isnot to weigh the evidence glveo on behalf of one side or 
other but onip to sea whether the Court below has approached tbs case in a fait wap having 
regard to the interest not oulp of the prosecution but also tbo accused, 23Cr. L J. 1233 = 
89 Ind. Cas. 147 ; 13 Cr. L.J. S-13 Ind. Cas. 102; 13 A L.J. 1046 -IG Cr. L.J. 803 
=31 Ind Cai. 821. In 6 A.LJ. 497=9 Cr. L J 523= 2 Ind Cas- 22). it wss held that the 
High Gonrt will not Interleco In revieion on tbe tnciite with an order under this section, 
provided the appellate Court under S. 40G, tn/ra has realip considered tbo evidenceon record. 
The High Court ordinatilp does not intorlereiu ibe prolimlnatp stage with the discretion 
of Magistrates taking action under this eectioo, but where tbe materials on which the order 
is based are clearlp insufficient to support tbe order, it does interfere, 33 C L.J. 193 ; 17 
C.W.N. 233=16 C.L.J. 467. See also 41 H.246. Ho Letters Patent Appeal lies against the 
order ot a slogU Judge of the High Cooct as proceedings under this Chapter ato criminal 
trials, 39 U. 539. 

Further laqulry.— Bofoco the amendment of S. 4S6 ia/ra it was held that, a District 
Magistrate was competent to direct a further loquirp into thecase when a first class Magistrate 
discharged an accused against whom proceedings were taken under Chap VlII, as sueh person 
was an accused person within 8. 436, tn/ra,21 A 107; 16 B. 661 : 24 A. 143 , 27 C. 662 and 
8. 4S6an/rawas not intended for having a review ol tho proceedings under this section, merely 
because the District Magistrate took a diSerent view of tbe evidence, from that taken bp tbe 
trying Magistrate especiallp when no further evidence is available. 44 A 691- Tbe change 
aSected in 6. iZ5, infra it very significant Tbe wotda "any accused person" has been altered 
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Into "aoy person accused of an oSeaeo *' andcettainlj a person proceeded against under this 
section osDQot be said to be a person accused of an oQence and the loformition against him will 
not amount to a complaint within the tneanlog of S. 4 ( 1 ) (h) suprai 25 Cr. L J. 89=76 Ind. 
Cas. 23. 0onse<tuentl7 if a Magistrate responsible for the peace of his division is not satis- 
fied with the advisability of taking proceedings noder this section his discretion is not open 
to interference by a superior Court, 23 Cr. 1>.J. 1149=81 Ind, Cas. 673 ; 2 Ran. 30 ; 24 Cr. 
L.J. 823=74 Ind. Cas. 837; SO A. 403. The recant amendment removes the donbt if any 
which existed before and no inxthei inquiry can be made now. An order nndei 8 118 by 
an Additional District Magistrate in a proceeding under this aoction is appealable to the 
District Magistrate, 48 C. 674. When proceedings were sat aside on appeal by the District 
Magistrate be has no power to order further inqairy in proceedings under this section, 33 C 8. 
In an appeal from an order, the appellate Court can eitheraJter or reverse it under S. 423 
(1) (c) infrA, So a District Magistrate on appeal from an order demanding security could 
either reverse it or alter it e by rednciog the amonot of security. An order for further 
ioqairy does not fail under either category. So an order for retrial Is illegal, 30 Cr. L J. 491 
(1)>-115 Ind. Caa. 844 See 33. M. 83, where it was held that no order for further inquiry could 
be made U the case resulted in a discharge under S 119 tn/ru,sea also 36 M. 313. See 
B. 530, cl. (d) which declares tb.it if a Magistrate not empowered acts under this section his 
pioceediogs are void. 

Ill, [Proviso as to European vagrants] Repealed hj kct XII 
of 1923, section 8. 


112. When a Magistrate acting under section 107, section 108, 
^ section 109 or section 110 deems it necessary to re- 
order to e ma e. qmje any person to show cause under such sectioni 
be shall make an order in writing, setting forth the substance of the 
information received, the amount of the bond to be executed, the term 
for which it is to be in force, and the number, character and class of 
sureties (if any) required. 

Object of tbe aectlon. — This ssetiou provides tbit nctica should bs given to the 

accused as to the case he his to meet He is entitled as a matter of right, as any person 
accused of a substantive ofience to have a reasonable opportunity of dsfending himself, 
27 Cr.L J. 935=96 Ind. Cas 391. Each accused is entitled to have a separite notice and not a 
joint notice with others. Charges which are goiogto be made against on one shonld not be 
confosed with charges they are being made against somebody else, 33 Cr. LJ. 532 at 564= 
116 Ind Cas. 23 The part; proceeded against should have due notice of the facts on 
which the Magistrate proposed to proceed sgsinst bin The notice should very 
eSectually show under which of the sub clauses of 3. 103 or S 110 the case falls, so that 
the accused may know more clearly what Is the case be has to meet. Merely telling an 
acensed person that he is a suspected thief, is nota oompliaace with the Imperative provision a 
of this section, because that does not give the person alleged to be of that character not the 
slightest intimation as to what are the grounds upon which it is baaed. If such a notice is 
sufficient, all that would be necessary would be to call upon anybody in India to show 
cause on a mere statement that he 18 suspected by the police to be a habitual thief, but the 
procedure clearly requires something in the oatura nf au Indictment or charge containing 
substantial particulars indicating the grounds upon which the police have given the 
information to the Magistrate, 42 A. 646. It is clear that merely setting out in a notice 
under this section that a man ia a habitual thief or robber and having the proseoutlon 
witnesses ready there and then to go on with the case is not what the Legislature contem- 
plated. However guiliy aman may be, he isentitled, to a trial which is not a sham but a 
real trial where the accused knows something about what Is happening to him, 49 A. 8 where 
42 A- 643 1* lollcnctd It this is not mads cleat In the notice the final order is liable to be 
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Bet BiUe. SO M. 282 ; 11 0. IS. Tbe ordet otider thl« Bccllon lUndi Id the place of a charge 
la the trill of a wirraat cue aod It li the iatoatloo of the Code that an accuiod perion 
ihonld hare at hit own bouio the falleit intirmatlon ai to the reasons irhy hla Ubotty ia 
liable to be endangered, II A. II : 6 A 2S : bat a Maglitrato fi not bound to disclose the 
Bonreo of bii Intormaiion on irhich he iaaeltng, 27 A> 171 Thepartlos must bo In a position 
to btlog their evidence to robnt the irnth el theloformitlan, 6 A. 211; IIC. IS- Bnt 
omUtloo to act torth the tnbsUnee o! the lotormatlon roeeWed miy not neccssirily vitiate 
tbe proceedings 11 as a matter of fact the acensed bvl clear notice of the ease against him 
and had ample reason and oppottunlt; to let In evidence, 2S Cr. L.J. I2>64 Ind. Cas. 666 ; 
27 Cr. L.J. 679 b»I Ind. Cat. lU. 

Deems It necessary.— The hfagtstrtte ia bonnd to atate before issolng process that 
in his opinion a breach of the peace Is likely to take places 6 A. 26 at 30 

Shall make an arder In writlflS~-Tho provisions of this section are imperalive, 
not merely diredery. It a Magistrate before taking action under 6. 107, lupro omits to 
issue a notice In writing as requited by this aecttos, his omission was a non-compliance 
with an express provision of Jaw rendering hla aubseqoent prooeedings void, SOH. 282. 
It has been again and again pointed ont to the police and the hlaglitratea tbe general 
doslrabillty of proceeding in aeeurity eases atrietty In accordance with the provlsiona of 
IheCode bnt the advise repeatedly given la as tegnlatly Ignored The proceedings ought to 
commence with what pnrports to be an order Under this aection by which it ia sought to 
give notice to the accused of tbe charges behad to meet, 26 JLL.J. 519 at 523. See also I7 
HL.d 689 Duiadlflerentvlewwtstakealn 1891 A.W.N. 40; 15 WR. (Cp.)43t aeo also 
11 Bom. L.R. 7I2«10 Cr. LJ. 375*3 lad. Cai. 774. Tbe order is only a prollminary 
noUoe, SO H. 282, and Is not in the natnre of a tale nisi Implying that the burden of proving 
inaecenee la on the person proceeded against. In drawing up tbe preliminary order the 
Magistrate ihonld specify in what way and with refeteues to what matter tbe person pro- 
ceeded against is likely to commit a breach of the peace. A. prooeedlag which merely 
reproduces the words of 8. 107, supra wUhoatglvlagaay partlenUra ia vagoeand canaot 
besapported, 30 Cr. L J. 492^115 lad. Cae. 645. Tbe oaus lies always on tbe prosecution 
to establish circumstances justUying the action taken, 9 A. 452; 12 W.R. (Or.) 60 ; 
1 B.L.R.46 (F.B.) 1 3 Bom. LR. 269- Tbe prelimiasry order must state the amount 
of the bond to be executed and the term for which the bond is to be in force, 2 Ran. 524. 
Omission to atate the amouat of the bond to be execoted is only an irregnlarity, 6 C. 724. 
It ia only after an order in writing under this swition has been passed the Magistrate is 
empowered to issue a warrant agaloet a suspect to prevent tbe commission of an oOence, 
27 Cr. L.J. 935^96 Ind. Cas. 391. 

Require him to show cause. — The objectof serving the preliminary order on the 
person proceeded against is to acquaint htm with the detaiU of the order Itself and to enable 
him to defend himself against the allegations upon which tbe order was made. The prcHmt- 
naty order mnst state tbe amount of the bond to bo executed and time for which it is to be In 
force, 2 Ran. 524. IE the person proceeded against was absent and the preliminary order was 
not served on him it Is a auffieient compliance with law, if the order is read ont to him in 
Court when he appears, 23 Cr. L.J. 132 b= 76 Ind. Cai. 228 ; but in 47 H L.J. 689, it wax 
held that tbe object being to enable tbe accused to prepare his defence and to summon his 
witnesses before the heating commences tbe defects in the notice cannot be remedied by 
explanations given by the prosecuting inspector at the commencement of the trial. Tbe 
Issue of a ptelimioary order is not a formal matter. It is a judicial act to be exercised after 
due oonsideratioo of the materials placed before the Magistrate Where the notice Issued 
was very meagre and did not contain auffieient details regtrdiog the charges brought against 
the persona proceeded aginst tha whole proceedings are vitiated, 47 U.L.J. 6S9 ; (1925) 
U.W.N. 57*26 Cr. L J- 673 *86 lad. Cas. 49 ; 12 A.L.J. 336 ; 27 Cr. L.J. 318*92 Ind. Cas. 
702 : 43 A 109 i 49 A. 5 but see 27 Cr. L J. 673*94 lad. Caa. 113, where it was held that the 
High Court ought not setaside the flnalotderfor aon-cocnpliaoeestrictlyof tbe provisions 
of this and B. 118 tn/ra when the accused bad been suffieiently Informed of the allegations 
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BgalDst him. Bets also 27 Or. L.J. 1132s97 ]j)d. Cas. 632. The notice most aIio\r onder 
which sub-aectioa the person is sought to be proceeded against. A mere statement that be 
is one of criminal tendencies or Is easpected of haring committed crimes is insbfheieat and 
TifJates proceedings, .26 Or, I^.J. d377«8dJad. Cas. 5J3. ** When a person is called upon to 
show cause why he should not be required to give security for good bebaviour, hamustbe 
ready with hla evidence when be appears in obedience to the notlca That is tho meaning of 
the expression ' to shotocUMse.' If he is miable to bring the evidence with him on account 
of the ahortness of the notice or other reasonable cause, ItU his duty when he appears, to 
apply at once for summonses to the witnesses he proposes to call, 9 Bom L.R. 1333. 'Showing 
ent/js' is not merely filing a written statement or making a verbal one but the supporllng 
of that statement by euch evidence as the party may be able to produce, 23 W R. (Cr.) Sat 11. 
Accused should be given ample opportunity of obtaining legal assistance before evidence is 
adduced for the prosecution, 42 1. 615. Ha muet have time to bring his witnesses, 41 C. 896. 

.. A notice to show cause why security should not be takep for keeping the pesos cannot form 
the basis of an order passed for security for good behavionr or vtce versA, 25 C. 793; 
30 H, 282. 

’ . Setting forth the aqbatance of theinformatfon received.— The substance of the 
Information received must be more than a bare statement that a mao is a habitual thief, or 
a habitual committer of mischief, or la eo desperato and dangerous as to render his being at 
large without security hazardous to the commnnisy or whatever m*y bo brought agafust him 
and It is obligatory for the Magistrate to set forth tbo particQlars, 42 A 616; 43 A- 5; 47 
H.Ii.d. 689 The words shonld not be Interpreted to mem anything more than tho gist of 
the loformatiOD. It is not necessary to state any thiog mote than which will show the person 
against whom proceedings are taken, the particular aab*eeetioD on which it Is proposed to 
' pteeeed against him. The words cannot be read as repairing in law, the particulars 

■ which the above doolsioos consider it nscessary. The information which Justifies taking 
aetfon ondet thfx seefioa may be the barest informaifon. It may be lacking in details and 
la particulars. If for example, a Magistrate receives inlormaUon from a police officer 
that a cettala person Is a habitual thief, the Magistrate has a right to proceed to tho 
nextstage aud Issues notice to him. He may be nowise in taking euch action without 
cacefully checking the ittformatioo. It may be lacking id detiils bat he basa lego] right 
to take euch action, and if his ioformatloo is meagre, the substance of bis information 
would be meagre. Nevertheless it is aufficleot for him to state it to make bis order under 
this section valid. If he has taken action on insufficient Information, tbs proceedings may 
on the erldenoe be found to have been without justification. No ill results will follow from 
the adoption of this view. Subsegueot procedure under this cbipter when examined 
shows that inquiry proceeds as in warrant cases (8. 117 (2) in/ra} except no charge need be 
framed. 7o warranteases wbena man Is pot on bis trial he receives no information as to the 
nature of the charge against him until a considerable amount of prosecution evidence has 
been recorded. It is then that a charge is framed but in many instances tbo actual wording 
of the charges gives very little Informatioa ol the nature of the case. In a charge of 
theft, the owner of the property stoleo need not be stated and it need not state what the 
aubject of theft is. The information is bare to a degree (See Form XXVIII (11) 3, Soh. Vf. 
Yet It is all the informatlcn which the I<egislatara considers it necessity to give to the 
accused on that charge. Once an accused has heard the evidence agalust him fas is not 
put to any real hardship by reason of the brevity of the charge. Therefore a person 
against whom proceedings are started under this section as an habitual thief cannot hare any 
gtievHnea becanse the notice read out to him states simply ' it is alleged you are a habitnil 
tbeif ’ by reason of lack of particulars, 2 Loch. 157, 

- Arooant of the bond to be executed.— The amount should not be excessive, 

16 ‘B. 372 and ■ the Magistrate is not entitled to demand a larger amount than that specified 

■ In the notice to show cause. The order under this section must be such that if a. suspect 
• has a boM fide intention to be o! good bebaviout It will not be Impossible tor him to find 

sureties and the order should also be clear in Its proviaiaos. It is not unreaaonahle to 
' stipulate that the surety.should be at least of equal standing to the accused, 16 Or. Ii.3. 100. 
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Namber, character and claaa of sureties reqalred.— Arbitrary conditions as to 
sureties arc not warrantod by larr. TheeondUloa that snrollet should bo respcctablo land* 
holders, 4 H.n.C.R ■ (App.) 48, that tho aurotles should not bo from tho accused's 
TllUge and mutt bo of a particular class, 1 Bom. L R. 52], aro cqulsalont to saying that he 
must ^ to jail ; uhero a itagiilrate required aurotles being pettons of respectability aud 
substatice not relstcd to tho acousod and residing within ooo mile of his honia and as a 
mattec of fact no person of respeetablUty resided within a mile, It was held that to Impose 
such arbitrary conditloni was tantamount to aiylog thst the accused shall not lumish any 
securityal all but muit go to Jan,22 W.R.(Cr )37. A condition that a surety should be 
willing to pledge his landed estates and Immosesbla properties Is. In majority of cases com* 
pelling a man to do thst which ho will nsser beablo t> da, and tantamount to a sentenco of 
Imprisonment, 7 Ii.W P.n.C.R. 213. Thera oeomstobe some eonfliet of decisions as to whether 
sureties should ba persons who will bo able to supctriio and control the aeeuted and whether 
a surety oQercd, who is unabld to control the prinolpal should bo accepted or uot. The Alla* 
babad High Oonrt In 23 A. 233 ; 24 A. 471 ; 8 A.L J. 783 ; 10 A.L.J. 354. took the slow that 
a surety who \s unfit to control tho bchastout of the accused being a uon'sealdent ol the 
srillage ought not to be accepted. But iheCsIcuUa nigh Court In 24 C. 133; 4 C.W.K.797 ; 
6 C.WN. 533; 37 C. 443 and 91 took a diflcrentTlsw. lu the later decision of tho Calcutta 
High Court In 13 C.W.H. 83, the correctness of the decisions In 4 C.W,K. 797 ; 6 C.W.N. 593, 
are davhUd. Se« also 41 C. 754 ; 33 C 439:29 Cr. L.J. 10^93 Ind. Cas, 43, 

The term for which It la to be in force.-*An order requiring a person to giro 
seenrity tor a longer term than that specified in the notloa lesnad nndsr this soctlon Is 
lIlegM, 28 U. 471 ; see 6 A. 214 as to tbo principles whioh should guldo Courts In fixing the 
term. Tbetenafor which security (a takenahoald cease with tho nec9ssity,«.p., taking 
security, when dUturbanee is apprehended at a /ntr wbicb Is to last only fora fortnight. 
The period for which seeurtty Is glren eommeaees not from the daleol the prsllmlnary order 
but from the dale of the fiual order under 8. 118 infra, fit U. 515. 

113. If tho person m respect of whom 
Procedure In res- gach Order 13 made is present in Court, it shall be 
iTcourtf*”°° ^ jf jjg gQ desires, the substance 

thereof shall be explained to him. 

la present In Court.*— 3Iere presence is sufficleot. If the porsou fs present lu Court 
it is Buffielenl to road out to biui the subsUnoo of the prooeodlngs, 21 Cr. L J. 325a 
55 lad Cas. 593. When a persou appears in Court to show cause In pursuance ofao order 
passed under S. 112 supra, served on him, the Magistrate passed adiilereot order under 
& 112 supra demanding higher security from him and be read out to him the later order 
passed under S. 113 supra as required by this eection it was held the preceduro adopted was 
proper 28 Cr. L J. 615=104 Ind. Cas 253. The question whether he was brought there 
legally or illegally or was under arrest or not is quite Immaterial, 12 Cr. LJ. 533s 
12 Ind. Cas. 331i:6 N.W. P.H.C.R. 336 : 2 B.L.R. (Appx.) 23 ; 33 B. 223 ; 31 0. 537; 
26 U. 124. 

Issue a warrant,— A warrant canuot be legally issued under this section unless the 
person proceeded agalost be aetnaiiy and physloslly present in the district, the objeot 
being to prevent oommissiou of future offences; this object can equally be served by a petsou 
voluntarily b-inishing himself out of the distriot, 14 Bom. L.R. 839=13 Cr L J. 796= 
17 Ind. Cas. 540. 

114, If sach person is not present in Ooart, the Magistrate 
shall issae a summons requiring him to appear, or, 

Summons or warrant when sn3h persOn is in custody, a warrant directing 
m case of person not .** 

so present. the Officer m’ whose custody he is, to bring him 

before tbe Courts : 
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■ Provided that whenever it appears to such Magistrate, upon the 
report of a police-officer or upon other information (the tsubstance of 
which report or information shall be recorded by the Magistrate), that 
there is reason to fear the commission of a breach of the peace, and that 
such breach of the peace cannot be prevented otherwise than by the 
immediate arrest of such person, the Magistrate may at any time issue a 
warrant for his arrest. 

Shall laaue a aummona requlrla; him to appear.*— The object of serving a 
notice on tbs suspect while under police oust odj ia tfaia : the police can arrest a suspected 
criminal under S. 5S supra and they map proceed against him either for a substantive offence 
or under this Chapter for taking security from him and it fs for that reason, this section 
contemplates a notice to the suspect, 27 Cr. L.J. 623 = 94 Ind. Cai, 4C4 It is clear from 
this section that it U not necessary io serve a copy of the proceedings on a person who is 
present in Court. It Is sufficient to read it out to him under B. 113 supra, 21 Cr.L.J. 321 = 
55 Ind Cas. S93. Reasonable time should be giveo to tbs person summoned to meet the 
charge against him and to have his evidenee addnced, 41 C, 606 ; 6 A. 211, 

For form of summons, sea Boh. V, No. 13, in/ra. 

Proviso to the aectlon.— The proviso contains two striogeot elements obviously 
directed against any (U*coaaidered preoipitaaoy on the part of the Uagistrate. (1) A Magis- 
trate must he of opinion that the ooly way to prevent a breach of the peace is to commit 
the person to custody, (3) the Magistrate most record the substance of tbs polfea report or 
other information on which hs is acting, 21 Cr. LJ. 629=74 Ind Cas. 661. The words here 
“ there Is reason to fear the commission of a breach of the peace *' seem to suggest that the 
proviso applies only to cases fall lug uoder-S. 107, supra. The Cslcutta High Court in 32 C.80 
doubted whether the proviso applied to the ease where a Magistrate re-errested a person who 
badalready appeared before him and w»s admitted to bail. Even granting that the Magistrate 
bad power to re street, the accused ought not to be xemauded but must be released on bail 
except in the epeclal circumstances referrrd to in cIs. (8| and (0 of 8. 107, supra ; when the 
Magistrate baa not followed the procedure prescribed by (bis proviso an order of committal 
to custody cannot be supported, 31 U. 319. Theqnestion whether the proviso applied to the 
case of a person who U present in Court, wu left undecided in the above case; not only 
must the Magistrate have ‘'{reason to fear the comatission of a breach of the peace" but that 
such breach of the peace cannot be prevented otherwise than by the immediate arrest of 
such person, 6 A. 132 at 133 ; 14 A- 45. It Is only after the Magistrate has passed an order 
under S. 113 supra and satisfied himself that there is reason to fear a breach of the peace 
which ooght to be prevented, he can issue a warrant against a suspect, 27 Cr. LJ, 935= 

96 Ind. Cas. 391. A warrant cannot legally be issued under this section unless the person 
proceeded against be actually and pbysioally pieseot intbe district. The object being to 
prevent commission of future offences it is equally served by a person voluntarily banishing 
himself out of the district, 14 BotR, L.R. 889=13 Cr. L.<t, 796i^l7 lod. Cas. 540; but see 
46 C. 215 which takes a different view. 

Revision. — The High Court has jurisdlotion to mvise orders passed under this section, 

25 C. 233; 22 0. 131; 20 B. 543 ; 1891 A.WJf. 219; 11 Cr. L J. 3S3 = 6Ind. Cas. 626. 

1 IS. Every summons or warrant issued under section 114 shall 
be accompanied by a copy of the order' made under 
Copy of order under Section 112, and sucb copy shall be delivered by the 
pMy°° eammonT*°o^r officer serving or executing such summons or war- 
warrant, rant to the person served with, or arrested under the 

same. 



Bs. 116—117] sccuBiTT ron EBcrtKO peace and good BEnAvioini. 161 


Shall be accompanied by a copy of the order under S. 112.— The order In 
mltlog (etUDg forlh Iho •ubtl'inee of the InlormatloQ upon nhlch the Magistrate professes 
to act should alwsji. except In cases la which aotlon b\s been taVen under 8. 65, su^a 
accompan; thotaminont Issued under thisscctloa and In no case should a Ifagistratoactiog 
under 8 112 uioo a warrant ol arrest except opoa the clearest grounds tor belief that unless 
be issues such warrant a breach of the peace is inevittble. It is the intention of the Code 
that an; man called to meet the exceptional procedure laid down In this Chapter should at 
his own house haxe the fullest lotormattoo, compatible with the circumstances ol the case as 
to the reasons wh; bis liberty is In danger of being Intetiered with. Only when a breach of 
the peace is imminent should the action taken under this Chapter bo of a prompt andTigorous 
nature To deprive any person o! hit liberty ia a most serious step to take, and it is hardly 
too much to isy that every step la the process should show extreme deliberation and care 
and il a person has to bo arrested previous to inquiry ho should be given the option of release 
upon proper bail, 11 A. flat 47. Whenawstrant was not accompanied by a copy ol the 
order under 8. 112, in/ra as required by this section the proceedings of the Magistrate wero 
held illegal, Weir If, 65; 17 U.L.J. 428, but see It Bom. L R. 7lawl0 Cr. L.J 373- 
8 Ind. Cat. 774 which takes a different view and holds that 8. 537, in/ra cures the Itregularliy. 
Beoalao2iCr. L J. 321=65 Ind. Caa.593. 

Such copy shall be deliveretl.~-8eo Bs. 70 aed 71 as to the mode of service of 
summons. The serving officer is to certify to the delivery ol the copy ol the order. 

116. The Magistrate may» if he sees sufficient cause, dispense 

^ith the personal attendance of any person called 
Power to dispense upon to show cause wby be should not be ordered 

with personal attend* . . i. a # i • « 

anes. to execute a bond for keeping the peace, and may 

perm! t him to appear by a pleader. 

May dbpense with personal attendance.— There is a marked distinction made 
in the Code between proceedings under 8. 107, sopro and those under 8. 108 or 109 or 110 
aupra. Personal attcndaoeecaa be dispensed with only In proceediogs under the former section 
to keep the peace, Weir II, 61. When proceediogs are taken against a person who is 
at a distance and there was no epcccsl ground making bis personal attendance necessary. 
It would be an nowise exercise of JurtsdiclioQ to require him to appear personalty as the 
Magistrate has power to allow him to appear by a pleader, 12 Q. 133 at 136. 

117, (1) When an order under section 112 has been read or ex- 

plained under section 113 to a person present in Court, 
Equity as to truth or when any person appears or is brought before a“ 
ol information. nr t t ■ ° i- e 

Magistrate in compliance with, or in execution of, a 

summons or warrant issued under section 114 , the Magistrate shall proceed 
to inquire into the truth of the information upon which action has been 
taken, and to take such farther evidence as may appear necessary. 

(2) Such inquiry shall be made, as nearly as may be practicable 
where the order requires security for keeping the peace, in the manner 
hereinafter prescribed for conducting trials and recording evidence in 
8ummons*cases ; and where the order requires security for good behaviour 
in the manner hereinafter prescribed for conducting trials and recording 
evidence in warrant-cases, except that no charge need be framed. 

21 
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(3) Tending the completion of the inquiry under suh’section (I) 
the 3lagistrate, if he considers that immediate measures are necessary 
for the prevention of a breach of the peace or disturbance of the public 
tranquillity or the commission of any off ence or for the public safety, 
may, for reasons to he recorded in toriUng, direct the person in respect of 
whom the order under section 112 has been made to execute a bond, with 
or without sureties, for keeping the peace or maintaining good behaviour 
until the conclusion of the inquiry, and may detain him in cttstody 
until such bond is executed or, in default of execution, until the inquiry 
is concluded ; 

Provided that — 

(a) no person against whom proceedings are not being taken 
under section 108, section 109, or section 110, shall be directed to execute 
a bond for maintaining good behaviour, and 

(b) the conditions of such bond whether as to the amount thereof 
or as to the provision of sureties or the number thereof or the pecuniary 
extent of their Uahiliiy, shall not he more onerous than those specified in 
the order under section 122. 

(4) For the purposes of this section the fact that a person is an 
habitual offender or is so desperate or dangerous as to render his being 
at large without security hazardous to the community may be proved by 
evidence of general repute or otherwise. 

(5) Where two or more persons have been associated together in 
the matter under inquiry, they may be dealt with in the same or separate 
inquiries as the Magistrate shall think just. 

Amendment.*— ^ub-section (S) » new "This clause en’ibles a Magistrate la emer* 
gent cases to take iMmrdtate steps to pre^esve the public peace or for the public safety bj 
taking security pending the detailed isquicy.” St. cfObjs. and Reasons. 

Scope of the section.'— Proceedings under this Chapter are not trials but only in* 
guirles and the person proceeded against is not an accused person as the expression is used 
and understood in the Code A person proceeded against cannot be said to be accused of an 
oSence and any information laid against bun will not amount to a complaint within the 
meaning of 6. 4 (1) (/i) supta The proTisions of 6 342 infra cannot therefore apply to an 
inquiry under this eection and the omission on the part o! the Court to examine the person . 
proceeded against will not Titiata the proceedings, 50 C. 983 ; but the provisions of S- SdO 
»n/rfl apply to »n Inquiry under this section, 52 C. 470 and 632. The inquiry must be a 
judicial inquiry and order to be passed should be based upon legal evidence duly taken, 6 B. B. 
C.R. (Cr Oa.) I ; 8 B H.C.R. (Cr.Ca.) 1C2 ; 4 H.H C.B. Appr. xxll ; 18 W.B. (Cr.) 18 ; 10 W.R. 
(Cr.) 46 ; 18 W.R. (Cr ) 2 ; 11 W.R. |Cr.) 80. 1 C L.R. 48 ; 2 N. W.P, H.C.R 431 1889 A.W.N. 114 ; 

10 6. 174. 

The Alaglstrnte shall proceed to Inquire. — The power given under this section is 
no doubt for the purpose of suppression of erime. But once tbe proceedings come into 
Court, this section provides that the inquiry should be a full jiiiicial inquirj/, evidence being 
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taken ia Ibe prttetec of tbcaccutcdtod oppotlunitjr etveo (or cross-examination o( wit* 
norscs, 4 U. H. C. R. Appx. xxll;18 W.R. (Cr) 2.; 5 O.W.N. 249. The Magistrate is bound 
to compel the atteodanco of tbe defence witnesses unless be considers the application is 
made for purposes of TcxittOD or delay or detesting tho ends of justice and if bo refusesi 
then he should record in writing Ibo groundsel refusal ai rc<]uircd by ti. 257, tn/r<i,26 B- 418. 
A proceeding under this seetiou Is nn Inquiry wUbln tho meaning of B. 617 t»/ra and tbe 
Court is therefore empowered to p'*is an order with regard to properly produced before ll> 
42 H. 9. Tbe Inquiry in esses requiring eecurlty to keep tho peace ebsll bo tbe same as in 
eummooi cases, 8. S65. tn/ra, 26 Cr. L. J.43C~85Ind. Cas. 46, and the inquiry in good be* 
bSTiout cases as in s^arrant casea 8. 866, sn/r<t. Tbii section requires the Magistrate to 
aatisfy hlmitl! as to tbe truth of the Intormatisn before making an order for tbe execution 
of a bond and when no enquiry was made tho order is bad in law. 34 M. 139 A report of a 
Subordioite Magistrate cannot be the basiaof an order under this section, 6 B.H.C.R. (Cr. 
Ca.) 1 ; 5 B H C R. (Cr.Ca.) 103, although anch a report might bo sufUelent tn/orrnafton upon 
which notice to ahow cause might be issued. Legal cvldenee must be recorded to found an 
order under this section. 8 B H C.R. (Cr.Ca.) 162. It Is impossible to accept the proposition 
thatexldence tending to show the comovUslonot a tubalantlxe offence or which mightform 
the basis of a charge cl a subataotlTe offence is occessarlly to bo exelnded in proceedings 
under this section and cannot form tho basis of an order under *8, 112 in/raand a finding 
under 8. 118 «n/ro. Tbe fact that a person proceeded against under this section was acquitted 
in two cases put in evidence against him will not eutitio him to have all tho evidence 
excluded of the tneideots which formed theeubjectol h!s trial. It is entirely a question ofvalue 
of acquittals which ought to be put IQ evidence for whatever value they may be worth, 
47A. 733/oBou'rdia23Cr. L. J. 615wl02 Ind. Cat. 211 Evidence in previous cases of 
noting cannot form the basis of an order under tbiseeclion. Tho* Magistrate is bound to make 
an inquiry as totbe truth of tbe information received and the order passed without aueb 
luquiry ia had iulaw, 37 A. 30. An order dereandiog aecurity cannot be passed simply 
because the penoQpTOceedti against agrees Vo tuinlah the requited aecunty, 24AL.d.317» 
27Cr. L.3. 370s92Ied CaS. 882 but sea 26 A.Ld. 819 which takes a contrary view and 
helds that when the accused's atatemeut is recorded wherein be expresses his wUlingnees to 
eater Into a bond to keep the peace, there waasuffieient compliance with this section and the 
order passed Is perfectly legal even though no evidence for the prosecution had been 
recorded. Bee also SO A 599 to the same effect. 

Truth of Information upon which action Is taken — Whit constitutes the 
action referred to herein is (11 tha msking of tbe preliraiosry order under 8 112 , (2} supra the 
reading over or explaining the substance of it uoderS. 113,(3) supra the issuing of iS summons 
or warrant under 8. 114 supra. The Magistrate is directed expressly by this section to inquire 
into the truth of tbe informatiau upon which action IS taken. One method of inquiry into 
the truth of the information is to draw the attention of the person concerned to the matters 
contained in the notice and to ask him whether he has any cause to show or whether he 
desires further inquiry or whether be disputes the allegations, or whether he is willing to be 
hound over on the strength of such allegations and it would be a farfetched and 
unreasonable interpretation to hold that a Magistrate asking such questions and inviting 
tbe person summoned to st.ite to tbe Court his attitude with regard to the summons was / 
not taking reasonable steps to inquire into the truth of the ioformation, 50 A. 599 at 
601. When a person stated ho was a poor man and be hid very little expectation 
of getting auy beoeht by fightiog the case and therefore agreed to be bound down it 
was held that there was no evidence that he v»as ahant to break the peace, 36 C. 874 ; 
SOM. 330 ; 7ML.T. 304-1910 MW-N 22Si=ll Cr L J. 393=6 Ind Cas. 662 Where the 
person proceeded against admits the alirgations in the prebminary order under S. 112 
when read over to him the Magistrate cannot pass an order against him at once but should 
proceed to record evidence as in warraut cases. People proceeded against ate ©{tea illiterate 
and ignorant and a mere admission Is not conclusive proof, that they ate persons to be bound 
over. Tho whole Chapter vests extraordinary powers lathe police and Magistracy and to 
prevent its forming an instrument of Intolenble oppression it must be worked with utmost 
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dlBcreHoD,26 Cr. L.J. 104Is=87 lad, Ca».961, but see SO A.SOOand 25 I.L.J. 317. Tho 
statemeot ol tba person proceeded ageinat that he is of bad character and he had been to jail 
is cot sufficient, 3Bom. L.R. 269. Itlsforthe prosecution to prorethe case. The order to 
show cause ia not in the nature of a rule ntsi throwing the onus upon the person called upon 
to prove his innocence, 9 A. 432 ; 12 W R. (Cr) 60 ; 4 B.L R. 46 (F.B ). 

Take 5ucb further evideace as may appear necesaary.—Snch further evidence 
refers to evidence ejusdevt genma with the evidence alteidp recorded, ie , the evidence as 
to thecircuuistances of the ease and as to the position in life and means of the person pro* 
ceeded against to fix the period of sccnnty and the atnonot of the bond, 13 Cr. B.J. 212e> 
22 Ind. Caa 996. Courts are bonnd to give a reasonable interpretation to language of the kind 
which puts on tbe U^istrate the duty of making up hU mind whether farther evidence is 
necessary or not. It is unreasonable to say that he has a statutory duty to take farther 
evidence if he does cot consider it necessary and it is egnally unreasonable to hold that 
he is wrong in considering farther evidence unnecessary if the liagistiate has made 
the person summoned to understand what the enquiry is about and has given him an 
opportunity of showing cause, if be wants to. and on theother hand has accepted biscourent 
to be bound over as an intimation that he has no complaint to make of tbe information 
acted upon by the Uagistrate, 53 A. 599 at 693. 

Sub'Sectloa (2).*— Before making an order directing security for good behaviour the 
person proceeded against should be informed of the acensation which he has tomeetandha 
should be given an opportnnity to enter npen his defence. U C. 13 ; 6 A. 132. Under this 
sub'Sectiao the inquiry should as nearly as possible be ic the manner prescribed for trial of 
summons cases in proceediogs under 8- 107 supra, 26 Cr. L.J. 430 - 85 Ind. Cas. 46 and 
that prescribed fat warrant eases, b g>od behaviour esses, 12 Cr. L.J. 69s9 lod. Cat 468. 
This sub'section requires that proceediogs under 8. 110 supra shonld be conducted a» aestly 
as may be practicable in tbe manner hereinafter prescribed for conducting trhls aud 
tecordiog evidence In warrant eases except that no charge need be framed. The reason for 
this exception Is obvioos'as what is equivalent to a charge hat already bees framed in the 
prelimbary order served on him noder 8- 112 supra. According to 6. SSi iri/ra at any 
stage of she prosecution case tbe Uagistrate may frame a charge. According to S. 253 supra 
the charge shall then be read and explained to the accused end be shall be asked whether 
he is gouty or has any defence to make- There is no reason why tbe provisions of these two 
eections should not be applied to an inquiry under this section except the framing and 
tesdiog it over tbe charge to the accused : io other words at any stage of the prosecution the 
Magistrate if he is prima facie satisfied that there is a case agsinst the accused, may 
interrogate the accused If the accused does not plead guilty and elects to defend, the 
accused shall be ashed which of the proseention witnesses he wishes to cross-examine and he 
must be given an opportunity to cross-examine. If the Magistrate wishes to hear all tbe 
prosecution witnesses before asking tbe accused whether he wishes to plead guilty or to 
defendhlmself, he is ol course at liberty to do so. But when the stage is reached of asking 
the accused whetber he pleads guilty or to defend himself, be must be allowed an opportn- 
nity to cross-examine. This procedure may io tome cases be inconvenient and it may be 
much more convenient for tbe Magistrate to insist upon the accused cross-examining any 
witnesses immediately whether they wish to do eo or not and whether are represented or not 
but that is plainly not the law and tbe acensed are entitled to an opportnnity to cross- 
examine in accordance with law, SO A. 71, but iu 7 Lah. 265 /oflotctng 33 C. 243 and 1916 
F.R. (Cr. J-) 1 and in 17 Cr. L.J. 84^32 lod. Cas. 676 an opposite view that the accused 
bad no right to farther cross-examine prosecution witness has been taken. The Madras 
High Court in 43 M 511 (F.B.) held that this section attracts to itself all the provisions In 
the trial of warrant cases and the acensed had the right to farther cross-examine the 
prcaecution witnesses under 8. 256 sn/ra bat the question has recently been referred to a 
Fall bench for decision, ice 56 M I» J. (Sh. o.) 40. The Pali Bench in Cr. li, C. 2fo. 491 of 
1M8 has beards full arguments and has reserved judgment For tbe decision of tbe Foil 
Beneb See notes noder 8, 256 infra. The provisions of B. 350 infra apply to proceedings 
under this Chapter and the accused Is entitled to a de now enquiry, 23 Cr L.J. 1380« 

83 Ind. Cat. 340 ; 43 If. 611 (F.B 
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Sub'SCCKon (3).— This lub-teetloa empoiret* the MftgiitraU pending tbo completion 
of the inqairp under lob-icctloa (I), it be contiden Immediate tneftsorea nccessarj for 
prerentiog a breach of the peace to direct tbepmon proceeded •gainst to execute a bond with 
or without lorcties until the conclusion of the loqult/ and may detain him also in cuatodjr 
until the execution of the bond or until the completion of the Inquiry. The object of this 
•ub-BccUoQ is to empower the hfegistrato to direct the person against whom an order under 
8. 112 supra has been made to execute a'bond until the conclusion of thoinqulrj. Tbe 
power so to direct depends upon the Magistrate holding that immediate measures are necessar/ 
for tbe purpose mentioned herein. The reasons for exercising tbe power should be recorded 
in writing and if reasons are recorded the prorlalons of the section are complied with with* 
out farther evidence being adduced, 27 Cr. L.J. 1030 s06 Ind. Cas. S82. Under the 
proviso to tMs snb-soction an fnferitn order of securitp should not be more onerous than 
one made under 8. 113 supra J&id. A Cenrt acts within its Jurlsdletion when it requires 
pending an application for transfer of the proceedings to another Court, tbe accused to 
execute a bond under this sub-section and 8.636 (8) tn/ra cannot applp, 28 Cr. L.J. 173a 
26 A.L.J. S33w93 Ind. Cat. 603. 

Sub section (4).-- Tbe mere record of previous coovlctions on account of which a per- 
son has undergone pnnishment docs not satlsfj the requirements of this section, 10 B. 174. 
Evidence of general repute metns with reference to a man’s eharactef, evidence as to his 
general character founded on the general opinloo of the neighbonrbood whero be lives. The 
evidence as togeoeral disposltloa founded on opinion of particular Witnesses on personal 
knonledgs isaho admissible. Qeoersllp repute need not bo general opinion of the neigh- 
bours and need not be personal knowledge of neigbours generally, and gSDeralopimoa 
aeednot be publicly expRtted, 23 Cr. LJ. 1283«*89 Ind. Cat-147 where 6 Cr. L.J. 256 
and 97 rs/rrred to. Seealio 6 Cr. L.J. 97 at 99; 12 A.L.J. g37<*19 Cr. L J, 7fl5w 
28 lod. Cat. 193. 

Evidence of geoeral repute.— Victor Hugo says "In villages it it the custom to 
collect all petty details of a man'a career and when they are put together the sum total 
constitutes his " nputation." Beputatlou is that wfaiob generally has been and what many 
people laid and thought of a man. As to what coustitutes a man’s general repute or general 
reputatiou as stated in S. 55, Ind. Ev. Aot, tbe Idea conveyed by these words Is well under- 
stood. Every mauis certainly conscious to wbat his general reputation is and by necessary 
association of ideas he is also conscious of the limited or tbe extensive circle, as the case may 
be, within which reputation generally exists. Now tbe opioion held by tbe body of persons 
within the circle as to his character is, bis general reputation. The evidence which discloses 
the opinion of such persons collectively is, therefore evidence of proof of general reputation 
and what that circle is, Is capable of being proved. It is impossible however to define the limits 
of the circle. It must vary according to tbe position and circumstances of every particular 
individual. As stated before the whole Idea is better understood than could be defined with 
any logical preoiBioa"Qeuaral reputation conslsta Id what is generally thought of one by 
those among whom he resides, and with whom be is chiefly conversant. Common opinion 
In which there is a general concurrence, the prevailing opinion in that circle where one's 
character is best known ; what is generally said by those among whom he associates and by 
whom he is known, common report among those who have the best opportunity of Judging of 

his habit and integrity ; common reputation among his neighbours and acquaintances, are 

BO many forms of expression by which an effort has been made to define wherein consists 
general reputation" wheu it is said that reputation must be general it is meant that the 
community as a whole must be agreed on this opinion in order that it may be regarded a 
repntatioo. li the estimates vary and public opinion has not nached the stage of definite 
harmony, the opioion cannot be treated as anfficiently trustworthy On tbe other hand it is 
impossible to exact unanimity for there are always dissenters To define precisely that 
quality of public opinion thus commonly deecnbed as general reputation Is therefore a 
difficult thing. There is on this subject often an attempt at nicely of phrase which 
amounts in sfiect to mere quibbling because the vritnesies will not ordinarily appreciate the 
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disorimiDatioD. Buch tequireuienfcB of definition should bo avoided as unproStable”) 
21 Cr.L J. 810 at 812-613^58 Ind. Cas. 6S2> qnotiog from Wx/fmore on evidence, Evidenoe of 
repute must be of persons who are acquainted with the accused and live in the neighbourhood 
are themselves aware of his reputation. It must be the opinion formed by witnessed from 
specifio cases coining to their knowledge and not merely from reports or rumours from 
others, 2S Cr. L.J. 98 Sb 81 Ind. Caa. 633. When a witness comes into Court and says 
' This man is by geneml repute a habitual thief eto*., whether his evideuco is worth anything 
will depend upon his pcslblon, bis partiality or impartiality and whether defence have 
by cross-examination been able to show that the witness has no real grounds for saying that 
he has knowledge of his general reputation. There should really be little difficulty m 
prosecuting these cases if the pollor and the Magistracy keep clearly in view the terms of 
the various clauses of 8. 110 , supra, and the ptov iiions of this sub section and if they bear 
in mind that the allegations in S. 110 can only be proved by direct evidence of people who 
have knowledge of facts to which they depose with the exception contained in cl. (/) ; aiwitness 
may say " I know the general reputation of a man to be so and so,' Buch evidence of 
general repute does not ofiend against the rule as to hearsay evidence. This is not hearsay 
but direct evidence based on knowledge of lacts-~the fact that people are talking about a man 
in a certain way and tbo fact that ha has such aad such general reputation, 26 A.L.J. 99 
at 102=29 Cr. L.J. S2= 106 Ind. Oaa 634 Evidence of general repute is admissible only 
in cases of good behaviour falling under cl. (/) of 8. 110 and this Is made clear by the 
addition made to cl. (4) of this seotiou of the words of cl. [f) of 8, 110, supra- The rulings in 
25 A. 273, 29 C. 779 ; 9 C.W N. 249 areoo longer law. Under the prorlsionsof S 109 and 
this sectioo, if a parson is unable to prove tb« source of bU livelihood be ought net to be 
ordered to execute a bond unless there la reasonable ground for suspecting that be is 
eustalnlogbimsslf by some dishonest means, for such ao order can only be made where, it 
is uecessary for keeping the peace or maintaioiog good behaviour, 63 0. 315. Evidence 
need not be given to prove that the person proceeded against has been convicted of any of 
the ofieoces mectioned, 3 U. 233 A wide discretion is given to the Magistrate «s to the 
evidence which be may admit in proceedings under S 110, supra, f9M A.V7.N. 140 = 

1 Gr. L J. 3. See also 6 Bom. L R. 34 = 10 Cr. L J. 315=3 Ind. Cas. 681 evidence of general 
npute, though hearsay, waa held admissible in proceedings under this Chap ter, but iR 1 A L.J. 
611 and 613 it was held that a rumourot bad character is no evidence of general repute. 

A man's general reputation ie that which he bears among the fellow townsmen or in 
the neighbourhood in which he lives. There should be no doubt what a man's general 
reputation is where a largo body of respectable witnesses oF the neighbourhood testify to his 
good ebaraoter as against the evidence of police-officers, no security is to be demanded, 
gLah.133 /oBoiotnsrll Cr. LJ.633=8 Ind. Cas. 249 j 1901 P.L R 18;18g8PR. (Cr. J.) 2. 
Qenoral reputation may be good or bad. It is the general opinion of persons who have 
known the accused or have heard of him. It is oertainl y not rumours and has stronger 
basis than rumeuts which ate generilly hearsay. Hearsay is not admissible evidence, 

6 60 lod Ev. Act but it was held in 6 Bom L.B.34 that hearsay evidence amounting to 
evidence of general reputation Is admissible in proceedings under this section. Evidence of 
general reputation involves to a certain extent evidence of opinion but that is the belief 
or opinion of a body of perso-'s which is essaotislly diBorent from Individual opinion. The 
general rule therefore that Individual opinions are inadmissible in proof of facts holds good 
even with reference of evidence of ch iraoier, 6 Q B.D. 491 followed in 21 Cr. L.J 810= 

68 Ind Cas. 682. It is hardly necessary to say that evidence of tumour is merely hearsay, 
and hearsay evidence of particular foot. Evidence of repute is a totally diSerent thing. A 
man's general repulation is the reputation which ho bears in the place in which he lives 
amongst all the townsmen, and if it ia proved that a man who lives in a particular place 
is looked upon by his fellow townsmen, whether they happen to know him or not, as a man 
of good repute, that is strong evidence that he is a man of that character. On the other 
band, if tbe state of things Is, that the body cf his fellow townsmen who know him look 
upon him as a dangerous man and a man of bad habits, that is strong evidence that ha is a 
tnan of bad character ; but to say that there are rumours to a particular place among a 
certain class of people that a man has done partieulac acts or has characteristics of a certain 
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kind, those romonrs are In theni«elm STidence under thli eeelloD, is to lajr nhst 
the ISTT does not Juititj ui In sajlng. and eonse'iDentlf no think that the eTidenee 
of general repute Is of little or no ralae." 23 C. d21 at 629. The Ian allons evidence 
of general repute of the acented to be given. This does not mean that the prorecu* 
tion may place before the llaRliirale a hetn^encons mass of more or less vague 
and general Rtatemcnti bj anj witness who can be produced to say something on 
hearsay or otherwise, label It * general repute * and ask the Magistrate to call for 
iccorlty on the atrengh of It. Yet thli ta a very gential practice. A man's geneial repute 
whether dcserred or not, Is Jnit as much a fact aa any other fact which can be proved by a 
wUueaa If a witness Is a witness to general repute be may say * the accused has the general 
reputation of being a mao who habitually commits ai’ch and such ofTeuces.' In addition to 
this he may properly be put a few queatione to show that he himself is In a position to 
know what the general repntation of the accused Is. Farther than this, cn the mere question 
of ‘general repute’ It is unnecessary and generally ucdestmble to go In e*amlnation*in*ehlef. 
If the accused la defended bis counsel, it he secs At. can ask any questions that may go to 
ahow whether the witness is really teting the truth when he says that the accused's ‘general 
repute' is soand so. Tie may question It he thlnki At aa to when and what circumstances 
be has beard the character of the accused disenssed lie may in fact test the credibility of 
the witness as to the real existence of the alleged general reputation In such legitimate way. 
The Magistrate too ia at liberty to ask similar questions and when the accused is nn* 
defended or when the Magistrate is not satlsAed with the cross examination ho sboufd 
satisfy himself by asking such quetUontaa he tbioka desirable, 27 AX J. S6i»3D C.L J. 
562 at S69 66 b 116 Ind Cat 25 Ithat been repeatedly held that mere inspieion of 
complicity In this or that isolated ofience it not evidence of general repute. If the person 
proceeded against ia not convicted cf any oQenceaod be was se>er specifically named by auy 
ene as haviog committed any oCenee, be ought not to be proceeded against under B. 110 
tuyirn even though the police suspected him on various occaslona 9 Lab. 586 following 
9 Lah. 133. See also 3ClCr. L.J. 220wll3 Ind. Cat. 909. In proceedings under a. llO 
supra it is not enough to prove by evidence to the general character that a man la by 
general repute a habitual thief, etc , but It moat farther be proved that he it a habitual 
oSender though the fact may be proved by evidence of general repute and it is not always 
possible or necessary to prove bad character by proof of actual previous convietlons, 
Whereactualconvictionsare not relied upon, greatcare abould be taken to test the evidence 
on behalt of the prosecution with a view to ascertain what the witnesses’s means of know 
ing the facts stated by them, the accused's movements, bis constant companions, hie way of 
eamlcg his livelihood, his antecedents, etc.. 2 Bom. L.R.STatSB. When security is taken 
on evideoee of general repute only, it sbonld be proved to be universal and there should be no 
doubtaboutit,1915P L R. 215^16 Cr. Ld 106; 1907 PR (Cr J.) 2. Association with bad 
characters Is evidence of general repute but auch association must be with proved bad 
characters and not with reputed bad characters, 13 C.W.N. IB ; evidence of general repute Is 
not admissible in cases falling under cl. (0 of 8 110 supra, d CW.N. 789: 29 C. 279; 
IIC.W.N. 789; 13 CW N. 241 ; 6 Bom L R. 34 ; 34 U. 235 ; 19 Cr. L J. 871w47 Ind. Cas. 67. 
Where evidence of general repute has been given the fact that a person has been suspected 
in a large number of cases may be adntissl ble as corroboration, 23 Cr. L. J. 486=77 Ind. 
Cas BB6, but evidence of instances In which a person was suspected will rot certainly be 
evidence of general repute to demand secunty, 21 Cr, L J, 608=73 Ind. Cas. 352; 
26Cr.L. J. 1283=89 Ind. Cas 147; 2 Ran. €86. Points to be borne in mied in connection 
with evidence of general repute ' U) that the witoessea should themselves be of good charae* 
Ur and In a position rcaliy to know the reputation of the accused, (2) that they should be 
drawn if possible, from diBetent classes of the oommunlly and not only from the 
villogoof the accused blit also from neighbouring village (3} that they should be free from 
any suspicion or grudge against the accused. In particular, if party faction exists in the 
village it must be clear that the evidence agsiusk the accused is not due to faction Den. Pol. 

1915, Tof. r. p. 248. Evidence of general repute may be corroborated by proof of (If 
previous conviction, (2) want of any known means of livelihood or manner of llviog In 
excess of such means, (3) association of accused with bad characters, (4) absence of accused 
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{cotn hU houae espeai3.U7 at ntgM, (5) ocQttneoeeot Crimea at oi oeac the place visited b; 
the accused coiooideut with such absenoe. Ben. Pol. Beg. J925 Vol, Vp SiS. 

Or Otherwise. — laquiriea under ibia Ghaptec ate goverBed bjordionrj rules of evidence 
and therefore evidence not admissible under the Evidence Act cannot be admitted under this 
section. 12 A. L.J. 937. Evidence of general repate is permitted to be adduced here as a 
special o.asa in direct eontrarention to the provistoniof S. 21. Ind, Ev. Act. Hence the 
expression or otherwise may mean hy other evidence admissible under the Evidence Act, 

by adducing evidence of specido acts, ptevioos Convictions or association with bad 
characters. See 23 A. L J. 519 at 527. The legiaiatare seams to have left to the Magis- 
trate a vast amennt of liberty In retUion to the admission of evidence. According to the 
general rule of interpretation the words '* or otherwise must hr read as meaning some- 
thing ejusdem generis with the particular or particnlars alleged above it. It seems difficult 
to interpret the word 'otherwise' in the sense in which the law would ordinarily read- it. 
Applying the eiurdem •/enerts ptlnotple of Interprotation the neatest approach to the parti- 
cular general reputs would he hearsay not amonatlog to general repute, 1904 A W.N. 140. 

Sub'Sectlon (5] — Althongh thissob-sectionpermits joint trial of persons associated 
together with regard to B 110 (dj .and (e), supra cetuioly it will not justify joint trial avhen 
B. 110 {ft is also charged as there oannot be a oonueotion between the persons in regard to 
their ohaiaoteta so .as to make thorn da-igerons persona and tbns tender them hazardous to 
the community, 47 M L J. 589 at 593. The words associated together do not imply that the 
persona to whom they may be separately applied must have bean acting in concert but the 
persons associated lu the matter of an inquiry mutt be persons shown to have been actiog 
together in the various matters charged against them as grounds for binding them over; 
where there U no each association together, a joint inquiry is Improper if not Illegal and 
aueh an Inquiry prejudloes the accused, 1 O.LJ. 516 /oZfoc’in? 8 C W N. 189. Ey Ibe 
expression 'dssociafed fo^effier' is meant ooneerted action of persons whether due to mutual 
Agreement ameugst themselves or to the order of A common master, 9 S W.N, ocUz. As to 
proof of assooiatlon see 2}Cr.L.J 531 • lod. Cas. 270. 781 > 18 Cr. L.J, 617*39 Isd Cat. 
933 ; 1893 F.R, (Cr J.) 1 ! 1 C.L J. 615 at 623. Persons bolongiug to two contending 
faottoos cannot be dealt with in one inquiry as they oaonol be said to beasrociated together in 
the matter under inquiry within the meaniog of this section and consequently tho 
whole proceeding is bad, 9 Cr. L.J. 560-2 Ind. Cas 249; 11 C WN. 472; 31 U 276, 
This sub-seotion was inserted to remove doubtsos to legality of joint proceedings under 
Ss. 107 aud 110, supra. The legiUty of a joint trial mustdspendon what is alleged for tho 
prosecution and not on findings of fact arrived at subsequeotly. The dictum of the Privy 
Oounoil la 23 H. 61 as to violation of an expr.ss provision of law being an illegality applies 
to oases where joint trials ate held contrary to the provisions of law and there U no provision 
in the Oode which directs separate inquiries noder this section, 23 C , W.N. 334. The Magis- 
trate his a discretion to proceed with the matter jointly or separately even where the 
assooiatlon of the several accused U clearly established, 27 0. 731. There must be a separate 
finding with regard to each accused, when the trial is held jointly, 35 C. 929. \7here parties 
have beeo'in coufiict with one another, they oinnot be said to bo associated together in the 
matter under inquiry within this clause, and a Joint trial is Illegal. The main principle 
applloable to joinder of charges and joint trial of accused may well beheld applicable to 
inquires under this Chapter, 31 U 276 ; 8 C.W.N. 180, 11 C W.N. 472; [1923] Fat. 8; 

16 Cr. L J. 252=28 Ind. Cas 108. Althongb there is eo direct prohibition against trying a 
number of persons together yet such proceedings are improper and ehould be confined to one 
person alone unless tho ease be that each acensed was a confederate or partner with the 
other persons to whom all the evide ice would be eqnally applicable. Even then the case of 
each acensed should be oonsiderod separately and iodividually, 43 A. 109 ; 23 Cr. LI. 
1377 - 83 lad. Cas. 337 ; [1923] Pat. 8 ; 4 Pat, L.J. 7; 37 1 9l } 13 C.W.N. 244 ; 1 CW.N. 
394 : 6 Bom. L.R. 34. 

118. If, upon Buch inquiry, it ia proved 

Order to give , 

secorltf. necessary for keeping the peace or 

mamtaining good behaviour, as the case may be» 
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that the person in respect of 'whom the inquiry is made should execute 
a bond, with or without sureties, the Magistrate shall make an 
order accordingly : 

Provided — 

firstt that no person shall be ordered to give security of a nature 
different from, or of an amount larger than, or for a period longer than, 
that specified in the order made under section 112 : 

secondly, that the amount of every bond shall be fixed with due 
regard to the circumstances of the case and shall not be excessive : 

thirdly, that, when the person tn respect of whom the inquiry is 
made is a minor, the bond shall be executed only by his sureties. 

If upon Inquiry It l5 proved It is desirable that very clear and full ovidence 

as much detail as possible abould bo required by the M igistrate before making an order 
under this ecetion read nUh S 110, supra. MsgUtntea cannot be too careful before 
passing orders to require and place on record, erldenco of a cogent and eonylneing and 
reliable kind and they are not to make up for carelessness, suplnoocss or incompotence on the 
part of the police to bring home a tpoclfio crime to a particular person, calling on the accused 
to Sad the amount of security nhleb be cannot preride and then by reason of bis default 
to commit blm to jail, 1839 A.Vf.N. lit. An order under this section to execute a bond for 
keeping the peace or to bo of good behaviour cannot be made without following the procednre 
laid down by Ss 119 and 117, supra Welrll. S6 ;3i H. 139. Where a man called upon to 
fornish security appeared before the Uigistrate and pleaded poverty and requested that n 
bond foe a small amount should be taken from him aud the Uagistrato bound him down 
withont resordiog any evidence and without recording a finding that he was likely to cause 
a breach of the peace the order was set aside, 33 C. 874; 34 M. 139 ; 54 C. 69> It- is not 
samdent that the Magistrate Is morally satisfied but he should give reasons for his finding 
based on hgsl evidence that tbo ucused should bo boond over 19 B. 174 When an accused 
person is called upon to produce a surety eucb surety must bo accepted or if rejected, it must 
be rejected on tangible evidonco recorded and cousidered by the Magistrate who ordered him 
to find security, 18 A L. J. 321 ; 41 B. 333. The provisions of S. 132 infra make this clear. 
It is not competent to a Magistrate who has passed an order under this section to delegate 
to another the duty of inquiring Into the fitness ol a eurety tendered by the person against 
whom the order is made- He should make the inquiry himself. A Magistrate cannot insist 
that respectable gentlemen residing In the tame or nelghboutiog village in which the 
accused lives should be given as snreties and each a demand is quite unwarranted as long 
as the sureties oSered could exorcise their proper influeoca over the person bound over, 

8 A.L.J. 783^12 Cr. L.J. 472-11 Ind. Gas. 1008 

Magistrate shall make an order.^-The Code requires that the Magistrate who 
InlUated pioccedings should pass the final oedoe himsell and he has no power to send up 
the case to the District Magistrate and the District Magistrate has no jurisdiction to dispose 
of the case, 14 Bom L R. 713 at 714. The date Icom which security commences is the date 
o! the final order under this section and not from the date of the preliminary order under 
B 112, supra, 51 U. 515. 

Proviso (1). — It is illegal to require a bond for good behaviour when the notice issned 
was to show causa why a bond for keeping the paves shonld not be taken, 23 C. 798. A 
Magistrate cannot make an order for a longer period thin that mentioned in the notice issued, 
under 8. 113, supra, 28 U. 471; 1906 A.W.H. 278; where heavier secnrlty Is thought 
necessary fresh summons should be Issued, 9 B.L.R. Appx, 44s:18 W.R. (Cr.) 61. Butafter 
' 22 
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from bis bouse espeoiall; at night, (5) oeeumnceof crimes at or near the place visited by 
the accused coincident nith such absence, Sen^ Po/. 191S VoU Vp Si8. 

Or Otherwise. —Inquiries under this Chapter ace governed by ordinary rules of evidence 
and therefore evidence not admissible under the Evidence Act cannot be admitted under this 
section, 12 A. L.J. 937. Evidence of general repute is permitted to be adduced here as a 
special case in direct contravention to the prorUioniof S, 51, Ind, Er. Act. Hence the 
expressiou or otherwise may moan by other evidaoco admissible under the Evidence Act, 
a.g., by adducing evidence of apecifio acts, previous Convictions or association with bad 
characters. See 2S A. L J. 919 at 823. The legislature seams to have left to the Msgis* 
trate a vast amount of liberty In relation to the admission of evidence. According to the 
general rule of interpretation the words " or otherwise " must ber read as meaning some- 
thing ejuidem generis with the paitlcuKr or partiouUcs alleged above it. It seems difficult 
to interpret the word ‘otherwise* in the sense in which the law would ordinarily read- it. 
Applying the eyurdem <7enem principle of interprotatioa the neatest approach to the parti- 
cular general repute would be hearsay not amountiog to general repute, 1909 A.W.N. ifX 

Sub'ACCtlon (5)— Although this sub-sectioQ permits joint trial of persons associated 
together with regttd to 8 110 (dl .and fel, supra cerUlnlf it will not jnstify joint trial when 
8. 110 (ft is also charged as there ainnot be a eoaneotioa between the persons in regard to 
their characters sons to make them da-igatoas persons and thus reader them hazardous to 
the community, 47 HI L.J. 639 at 633. The words associated together do not imply that the 
persons to whom they may be separately applied must ha^e been acting in concert bat the 
persons associated in the matter of an inquiry muit be persons shown to have been acting 
together in the various matters charged against them as grounds for binding them over; 
where there is no such assoclatloa together, a joint inquiry Is Improper If not illegal and 
such au inquiry prejudices the accused, i 0 L.J. 616 /ofiowinp 8 C.W N. 180. By the 
expression ' nssoctofed together' Is meant concerted aotion of persons whether due to mutual 
agreement amcugst themselves or to the order of a common master, 9 C W.N, oclzx. As to 
proof of aisoetatica ses 23 Cr.L.J Oil «■ Ind. Cas. 27 0. 781 ; 16 Cr L.J, 617*39 Ind. Cai* 
933 : 1893 P.R. (Or J.) 1 ; 1 CL J. 6(6 at 623. Persons belonging to two oostendlog 
factions cannot be dealt with in one inquiry as they cannot be said to be assooiated together in 
the matter under inquiry within the meaniog of this section and consequently tho 
whole prooeedmg is bad, 9 Cr L.J. S69-2 Ind- Cai 243; 11 C.WN. 472; SIM 276. 
This BUb-seotlon was inserted to temovo doubtsas to legality of joint proceedings undsr 
Ss. 107 and no, supra. The legtiicy of a joint trial must dspsod on what is alleged for the 
proseoutlon and not on findings of fact arrived at subsequently. The dictum of the Privy 
Oounoil in 23 M. 61 as to violation of au expr.ss provision of law being an Illegality applies 
to cases where joint trials are held contrary to the provisions of law and there is no provision 
in the Code which directs separate inquiries under this eeotiou, 23 C.W.K. 334. The Magis- 
trate his a diseretiou to proceed with the mUter jointly or separately even where the 
associatlou of the several acoused U oleatly established, 27 C. 731. Thera must be a separate 
finding with regard to each accused, when the trial is held jointly, 33 C, 929. Where parties 
have been 'In confiict with ono another, they osanot be said to be associated together in the 
matter under inquiry within this clause, and a joint trial Is illegal- The main principle 
applicable to joinder of charges and joint trial of accused may well be held applicable to 
inquires under this Chapter, 31 M. 279; 8 C.W.N. 189, 11 OW.B. 472; £1623] Fat. 8; 
16 Cr L J. 232ss28 Ind. Cas 108. Although there is no direct prohibition against trying a 
number of persons together yet suoh proeeediogs are Improper and should be confined to one 
person alone unless tho case be that each acensed was a confederate or partner with the 
other persons to whom all the evidoice would be equally applicable. Even then the case of 
each accused should be considered separately and tadividually, 43 A. 109 ; 29 Cr. L J. 
lSn-83 Ind. Cas. 337; [1923] Pat. 8 ; 4 Pat. L.J. 7; 37 C. gi ; 13 C.W.K. 244; 1 C.W.H. 
394 ; 6 Bom. L.R. 34. 

I 118. If, Upon such inquiry, it ig proved 

security. ” necessary for keeping the peace or 

maintaining good behaviour, as tho case may be* 



S. 118] SECURITT FOR KEBPINO PEAGE AND GOOD BEHAVIOUR. 169 


that the person in respect of whom the inquiry is made should execute 
a bond, with or without sureties, the hlagistrato shall make an 
order accordingly : 

Provided — 

first, that no person shall be ordered to give security of a nature 
different from, or of an amount larger than, or for a period longer than, 
that specified in the order made under section 112 : 

secondly, that the amount of every bond shall be fixed with due 
regard to the circumstances of the case and shall not be excessive : 

thirdly, that, when the person in respect of whom the inquiry is 
made is a minor, the bond shall be executed only by his sureties. 

if upon inquiry It la proved It is dcsIr»Md Ih&t verr dear and full evidenee 

nith as much detail as possible should be required bj the Magistrate before maklug an order 
under this section read nlth S 110, tupra. Magistrates cannot be too careful before 
passing orders to require and place on record, orideoeo of a cogent and eonvlneing and 
reliable kind and the; arc not to make up for carelessness, suplneness or ineompcteDce on the 
part of the police to brlog home a speciCo crime to a particular person, calling on the Bceosed 
to find the amouut of leeucitf srhich he caoQOt provide and then by reason of bis default 
tocommit him to jail, 1639 A.W.N. 114. an order under this section to execute a bond foe 
keeping the peace or to be o! good behariour cannot be made rritbout folloning the proeednis 
laid doffu bf Ss 119 and U7. supra Weir II, (6 ; 34 H. 139. Where a man called upon to 
latolsb securit; appeared befoto the M'lglstrate and pleaded porert; and requested that a 
bond for a imill amount should be taken from him and the Magistrate bound him dorrn 
without recording any evidence and without recording a finding that be was likely to cause 
a bre-'Vcb of the po-vee the ordir was set aside, 33 C $74; SIM. 139 ; 54 C. 59. It<i9 not 
snESelent that the Magistrate is morally satisfied but be should give reasons for his finding 
based on ligiloridence that the accused should ba bound orer 19 B. 174 When an accused 
person is called upon to prodneo a surety such surety must bo accepted or if rejected, it must 
be rejected on tingible evidonce recorded and considered by the Magistrite who ordered him 
to find security, IS A L.J. 371 , 41 B. 333. Tbe proTieiocs of 8, 122 tn/ra make this clear. 
It is not competent to a Sfagistrate who has passed an order under this section to delegate 
to another the duty of inquiring into the fitness of a surety tendered by the person against 
whom the order 13 made. He should make theinqalry himself & Magistratecannot insist 
that respectable gentlemen residing in the same or neighbouring village in which the 
accused lives should be given as sureties aod such a demand is quite unwarranted as long 
as the sureties offered could exercise tbeir proper Inffuence over the person bound over, 

8 A.L.J. 783 » 12 Cr. Ii.J. 472-11 lad. Caa. 1008 

Magistrate shall make an order. — ^The Code requires that the Magistrate who 
initiated proceedings should pass the final order himself aod he has no power to send up 
the case to the District Magistrate and the District Magistrate has no jurisdiction to dispose 
of the case, 14 Bom LR. 713 at 714. The date liom which aecnrity commeoces is the data 
of the final order under this section and not from the date of the preliminary order under 
8. 112, supra, 51 H. 515. 

Proviso (1). — Tt is illegal to requires bond for good behaviour when the notice issued 
was to show causa why a bond for keeping the peace abould not he taken, 23 C. 793 A 
Magistrate cannot make an order for a longer period than that mentioned in the notice issued, 
under 8. 112, tupra, 26 H. 471 ; 1906 A.W.N. 276 ; where heavier security it thought 
uccessary Iresh aummons should ho issued, 9 Appx. 4I=18W.R. ICr.)6h But after 

' 22 
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the expiry of the period of the first order if a lihelibood of a brencb of the public peace still 
exists then further security could be demanded on fresh proceedings being taken, 
4 C.W.N. 12, but sufficient locus penUenfiae mast be allowed to the person before fresh 
proceedings are started, ISM A W.K 85 ; 31 C. 783- 

Amount of bond shall not be excessive.^Tbe character and reputation of a 
suspect are not the sola considerations on which tba amount of security should be deter, 
mined and fixed. It should uot be excessive or prohibitive and it should be fixed consider- 
ing the station in life of the accused. 12 Cr Xi J. 110—9 Ind. Cas 631 /ollotcing 16 B. 372. 
Where -a Magistrate made an order that a person should pledge all his proprietary right in 
land worth Rs 200, the order was declared illegal, 7 N.W P.K.R. 249. Poe cases of 
excessive security see 2 C. 110 and 334; 1 48. Pair chance of complying with the 

order should be allowed to the accused by fixing tba amount of security considering the 
station in life of the person concerned, 4 M.H.C.R. Appx. 44 follotced in 2 0. 384. The 
Magistrate rhoold look to the meaus of the party concerned aud n>-t to that of his master, 
22VfR.(0ri 74 

Provfao(3|— The reason lor prdviao(3}i3 the incapacity of a minor to contract, and the bond 
may in ouch a case be executed by sureties only, 6 Ct. L. J. 123. Bee m this connection 6, 29 
(4) of the Children Act, Mad. Act IV of 1920 which enacts that where a child or young person 
{under 16 years and 14 years or upwards) has been ordered by a Court to give security under 
S. 106 or 118 in/ra and has failed to do so, the Court which passed the order may order such 
child or young person to be sent to a junior or senior certified school respectively. 

Appeal.— Kow an appeal lies in cases where security is demanded foe keeping the 
peace also. See the amendment of 6 406, tn/ra. The order of a Sessions Judge under 8, 406 
discharging a person under security under this section is sot an original or appellate order of 
acquittal within S. 417 tn/rn. and the Local Ooverament has no right of appeal against such 
an Older, but may, move the High Court in revision, 27 Cr L J. 626^94 Ind. Cas 402 
follouiing 21 A. 107 ; 24 A. 143 : 36 A. 147. An appeal will also lie when tbe order nnder this 
section is passed by a District Magistrate to tbe Court of session ; when a first class Magis- 
trate sends up a case to the Sessions Judge under 8 123, infra, no appeal lies to the 
District Magistrate. An appeal lay sgilostanorper under this'section made by an additional 
District Magistrate to tbe District Magistrate, 48 C 674 ; but this is no longer law. See 
B. 406, tnfra, Ko appeal lies under cl 41 of tbe Calcutta Letters Patent to His Majesty in 
Council from an order of the High Court on the appellate side under this section, 
18 0.L.J 119 


r m e d 


119. If, on an inquiry tinder section 117, it not proved that 
it is necessary for keeping the peace or maintaining 
Discharge o f good behaviour, as the case may be, that the person 
in respect of whom the inquiry is made should 
execute a bond, the Magistrate shall make an entry 
on the record to that effect, and, if such person is in custody only for the 
purposes of the inquiry, shall release him, or, if such person is not in 
custody, shall discharge him. 


Shall discharge hfm . — ' Discharge,' under this section has been used in a non* 
teebnical sense and merely means permission to depart when a person from whom security 

Is demanded, by evideoce adduced by him eatlafiee tbo trying Magistrate that heoughtnot 
to be put under security. The Code does not oontempiate a farther inquiry by a superior 
Magistrate into tbe matter, 38 U. 83 bat see 39 B. 401, It Is no bar to frosh proceedings 
being taken upon fresh Information received, 27 C. 662, In 24 A. 143 it was held that it 
was competent to a District Magistrate to fnatitate fresh proceedings against a discharged 
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person on the se'l-itme record bcToro tlialit CUss liUstitrtte who [nqaircd into (bo matter 
Qodef B 117, tuprit There wcro conflicting dccialoni as to whether further io<]uirf could 
bo ordered nndet 8. 41C fn/rn in Iho et«eof a person discharged under this section. But 
the words newly Introduced in.S, 43G, tn/rO,*' accused of a-i offence,” make the point boyond 
all doubt and no furtbor In'julry can bo ordered bj tho superior Court. Boo notes under 
S 110. $upra,/urlher enjutr^al p, The decisions In 3S A. If7 ; 33 B. 40f took the view that 
S 430 applied, while 3} C 8; 33 M 83 took a different riew, see also 44 A. 691, See 43 A. 233; 
Si A. 433. 8. 250 in/ra does not apply tocaset o! disehargo under this section and no com* 
pensatlon could bo a'T>rdedcven tbough the Information furnished to tho Iifagistrato 
might bo Tcxalioui, IS A. 333. 


C . — Proceedings in ail ca^es subsequent to Order to furnish Security. 

120 . (1) If any person, in respect of whom an order reciuiring 

« . . Becuritv is made under section 106 or section 118, is. 

Commencement of •' . , . < 

period for which secu- at the time such Order IS made, sentenced to, or 
nty Is required. undergoing a sentence of, imprisonment, tho period 

for which such security is required shall commence on the expiration of 
such sentence. 

(2) In other ci^es sucli period shall commence on tho date of such 
order unless the Magistrate, for suflicicnt reason, Axes a later date. 

Scope of the oeetlon.—Tf on tho date of the order demanding security, the suspeet is 
undergolngloptlsoomeat fora SttbUsotireoffenca tbea tub- section (1) applies and tho period of 
security does ootcommeuco till the euspect bai served out blsaentonce of imprisonment. Zle 
has time to futoUh security required up to the date od wbfeb the period of security commenoes 
and tbecefois till tho expiry of the period of >mptisoDmeDt no order for his detention in prison 
for failure to furnish security can legitimately bopassed. The proper procedure Is to postpone 
further 'proceedings tilltbe substantive eentencels served out and In order to secure the 
aitondance of the auspoct in Court ou the date of his release from j til. the Magistrate should 
request the jail authorities to inform him of the probable date of releass and to intimate to 
them that the suspect Is to be produced in Court unless be bas before that date furnisbod 
the required security. If oo the date of the order under 8. 118, supro, the suspect Is not 
undergoing imprisonmeot for a subslaotive oBecce. bis case does not fall within the pur- 
view of sub-section (Ij. If ou tbs date the euspect asks for time to furnish tbo required 
security U is open to the Msgistrate to inquire from the police whether the suspect Is under* 
going a trial lot a substautlve offence and if so, it is open to him to retuso to grant any time 
for fornlsbing security and to take immediate action under B 123, tn/ra. If, however, tbo 
Magistrate does not make the necessary inquiry aod does not get any definite Information, 
and in the exercise ol bis discretion he grants time to furnish the security and before the 
expiry of that period, be is convicted to imprisonment neither sub-sectioa (I) norsub- 
Boction (2) applies In that case the Magistrate should pais immediate detention in person 
of the suspect till he furnishes the required seourlty. This detention would lyjo facto 
run concurrently With tho substantive oflcnco*which bo is undergoing. In order to avoid 
any doubt being raised as to the question whether tho two sentooccs are to run concurrently 
the Magistrate will bo well advised to give express direction on that point, which he li tvcti 
otherwise competent to do under the provisions of S. 397 infra which tccflou as uow anund* 
ed in 1W3 treats the detenliou of Iba 8u«pect under 8. 123 infra as a sentence of imprlion- 
ment.23Cr. L.J 431 at 432-lCl Ind Cas. 453 where 28 Bom L R. 1038»*27 Cr. L.J. 11C3 
bST Ind. Cas. 747 and 27 Cr. L J. 865 ~9d lod, Cos. 113 are follotted. IXe 23 Ham. ' 

LR. 700 - 23Cr.LJ. 652sl03Ind. Cas. 108 U) uv to the effect of a scnleuce ol imiiisoa- 
meet for failure to furoish secunly ovetfopping » subsequent sentenca of li,ipriioiuneot 
for a substantive offence. 



1^2 


THE CODB OF ORltolMAL tROOEDUBE. 


tCHAP. vm 


Commencement of period for which security la required.— The period for which 
security is required commences from the date of the order, t e., the final order under B. 118, 
supra, 5l U. 515 unless the MagistiUe lor sufficient reaeops fixes a later date. The party 
must execute his bond with or without surety at once, or ho Is committed to prison in 
default. The power to fix a later date was given only recently, 37 M. 123 at 143. A 
Magistrate has power under this section to postpone the date from which the security bond 
should take effect, that is, give the accuaed time within which to produce it Until it is 
Been when the accused could give the eecnrity, or an order would have to be passed referring 
the case for the final orders of the Bosaions Judge, it canu ot be said that the proceedings in 
the Magistrate's Court had finally terminated so as to put an end to the liability of the sureties 
responsible for the accused's attendance, 24 A.L.9. 327=:27 Ct. L J. 377 (2js92 Ind Cas. 
839, (2) Security cannot be asked until the period of imprisonment which the accused is 
undergoing ends. The order under B. 1S3 tn/ra should not be passed until the expiry of the 
term of imprisonment, 4 Bora L R. 934 ; 4 H.W.P.H.CR. 1S4. An order that the period 
of imprisonment imposed on an accused uuder B. 118, supra, was to run concurrently with 
the sentence which the accused was actually at tbo time undergoing in another case is 
illegal and opposed to the terms ot this section, 16 Cr L.J. 272 ; 6 Cr. E Rev. 437=28 Ind. 
Cas. 160, Bee also B 123 (1), tn/ra. 

, Sub-acctlon (2).— It Is somewhat difficult to ascertain precisely the intention of the 
Legislature in enacting this euh-sectioo 27 Cr. L.J. 265»S6 Ind. Cas- 113 This sub-section 
authorizes a Magistrate to give time to the person bound over to find sureties. It is not the 
object of this Bub-seotion to enable the Magistrate to postpone the operation of the second 
order he passes, while the first order is still in force, o tbeiwise, a Magistrate by making 
aevetal orders for seouilty each for a period less than one year might bind over a person for 
an aggregate period over one year without eubnsitting the case to the Beesions Court ns 
requited by S. 123 (2), tn/ra. Such a course will be obviously iltegsl, 4 C.W.N. 121. This 
sub'seotlon lays down clearly that the period for which security shall be given is to commence 
on the date ot the otdet under S. 113, supra, that U the date of the final orders SI U. 915, 
6. 123 provides that seoarity must be given on or 3e/ore the date on which the period of 
such security commences Bee 27 Cr. L.J. SOSsSg ind Cas. 113 For form bond see form 
No 43, Sob. V> The terms of the security bond given in the Iona are wide enough to include 
the successor of the Court m which the case originally was. Any other view of the law 
would produce most mconvenieut results, 24 A. L.J. 327 = 27 Cr, L J. 377 (2}=92 Ind. Cas. 
889 (2). 


121. The bond to be executed by any such person shall bind him 
to keep the peace or to be of good behaviour, as the 

Contents of bond . • ai. r aa at. 

case may be, and m the latter case the commission or 
attempt to commit, or the abetment of, any offence punishable with 
imprisonment, wherever it may be committed, is a breach of the bond. 

Scope of the aectlon,— The conditions under which security bonds are taken under 
this chapter are given here. The word * commissloa ' in this section does not neoessarily 
imply a convtchon although a conviction is ordinarily considered necessary to establish 
that an oSence has been committed A( the eame time there is no authority for the 
extreme view that the commission of an offence cannot be proved otherwise than by a 
conviction, e i;., fiigbl of a person accused of an ofience from British India will raise a 
strong presumption of hia participation In the oSence, In such a case the bond is liable to 
be forfeited provided evidence 19 produced to show that prior to his absconding ho 
committed an oBence in British India and during the period of the bond, 24 Cp LJ 588= 
73 Ind. Cas. 332. This section deals with two kioda of bonds, one for keeping the 
jiesco and the other for good behaviour. A dlstinotion is drawn between the two kinds 
oi bonds. A boed to keep the peace cannot be enforced on conviotlon for any oSance other 
than oOenco involving a breach of the peace For example, a cooviotlon for theft or 
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cxtortloo nlll not jutllfj tbe forfeiture of ■ocb « bond, 18 W.R. (Cr.) 63; 19 W.R. 
(Crt <S, but .In the cate of » bond for good beliATiour it la protidod 

that the commliiion or attempt to commit or abetment of any offence, puaiihable with 
imprlaonmcot, whererer ft ma^ be committed, ia a bre-ach of the bond, 11 Cr. L.J. 252o 
S Ind. Ca«. 827 ; 16 Cr L.J. &49**29 Ind. Cat 621. What conatllulca a breach of the bond 
is the commiiiion cr attempt to commit or abciment of anf oQcoco puoiabable with 
Impriaonment The law lajra down deflnftelj what wonid eonatituto a brooch of the bond 
given under an order patacd under B. 118. tapro. aad a bond cannot bo forfeited for other 
oflcncct not mentioned herein. Abecondlng to avoid arrest tinder a warrant is not an eOenco 
under B. 1T3 I.P.C and Is not one of the oOences meotiooed herein for the commission of 
which alone can a surctf bond be forfeited, 6d A 668 lotlotcinij 8 W.R. (Cr } 7 : 2 C.L.J 628 ; 
7 N.^.P.H.C.R. 302 ; 4 N.W P.H.C.R 97 and dstuntiny from 1913 P.R. (Cr. J.) 13. 8eo 
S. SU tn/ra as to the procedure on farfettore of bond. A bond nnder 8. HO, infra, can be 
forfeited on a conviction nnder 8. 833, 1.P.C.. 4 Lah. 462. 

Shall bind him to keep the peace.— ‘All that it necessary to show before calUog 
upon the exeentant of the bond to show canse why the penalty shonld not be levied, is that 
some act was done which was likely in its conscQueoce to proroVs a breach of the peace and 
it is not material to consider whether the person bound did act himself with bis own band 
or, made use of other persona to do It, 2 U, 169 at 173, 

Wherever It may be committed.— Breach of the bond need not necessarily be 
confined to the district in which the aoensed was bound over. Thaword nsed la vherever,*’ 
If A executes a bond to keep the peace towards B in one diitriel and subsoiiusntly A is 
eonvieted of having assaulted B. in anetbec district, A would forfeit tbs bond and tho 
Hagistrato who took the bond eould proceed against him under this section, althongb the 
breach did net take place in his district, 2 B L.R. (Ap. Cr.) 11. The coi^Uslonofan offence 
in a native state, 4.y., receipt of stolen property may alto work a forfeiture, 11 Cr. L 3. 838^ 
8 Ind. Cat. 333 An acensed person ought to be afforded an oppoitanit;^ show cause before 
a bond is forfeited, 4 G. 833. There most bo actoal proof of tbscoDmiUlon of an offeneand 
not a sospicion, Weir II, 57, and the offence instifylog an order of forfeiture should corres- 
pond to the particular kind of offence mentiooed In S. 110, 28 A. 629 ; and In the case of a 
surety, evidenee must be taken in the presence .of the surety, before the bond is forfeited, 
25 C. 440 : and fresh security cannot be taken without fresh proceedings, 7 H.L.T. 90. 

Is a breach of (he bond.— When convicting a person for an offence involving a 
forfeitnre for keeping the peace, a Magistrate 'knowing, that the person convicted has by bis 
condnet forfeited the bond, does not make an order for forfeiture nnder this section, he mast 
be taken to have declined to taken action in respect of tbe particular breach and be cannot 
afterwards re-consider and add to his order a direction forfeiting the bond, 1 Cr, L J.llOO; 
1 C.IaR. 134 ; 3 C UR. 406 ; 16 Cr. L.J. 194=27 Ind. Cat 734 

1 32. (1) A Magistrate may refuse to accept any surety offered, 

or may reject any surety previously accepted hy 
8a?e*tie8' him Or his predecessor under this Chapter on the 

ground that such surety is an unfit person for 
the purposes of the bond : 

Provided that, before so refusing to accept or rejecting any such 
surety, he shall either himself hold an ingttiry on oath into the fitness of 
the surety , or cause such inquiry to beheld and a report to be made 
thereon by a Magistrate subordinate to him. 

(2) Such Magistrate shall, before holdvig inquiry, give reason- 
able notice to the surety and to the person hy whom the surety was 
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offered and shall in making the inquiry record the suhstance of the 
evidence adduced before him. 

( 3 ) If the Magistrate is satisfied, after considering the evidence 
so adduced either before him or before a Magistrate deputed under 
sub-section {!), and the report of such Magistrate {if any) that the 
surety is an unfit person for the purposes of the bond, he shall make 
an order refusing to accept or rejecting, as the case may he, stick surety 
atid recording his reasons for so doing : 

provided that, before making an order rejecting any surety, toho 
has previously been accepted, the Magistrate shall issue his stmmoih 
or toarrant, as he thinks fit, and cause the person for whom the surety 
is hound to appear or to he brought before him. 

Amendment. — Thi^ ssctioa ha.a baon re-dr-^fted. Tbeicqulrffts to fitoess of surety 
is to be oa Q^th Bud the UsigisttAta {s bound to record the substance of the evidence. A 
tight of appeal is also provided, see 83 . 406A and 5t4A neirly added. 

The Magistrate may refuae.— This section confers a wide dUcretionsry power on 
& Magistrate to refuse sureties offered ; when a surety is offered tbe Megietrate is requited 
to consider the matter iudioielly and to elate hie reasons for not acceptiog tbe surety, 
22BoTa.LR 193. The proceedings inwhioh the Magistrate comes to this determination ate 
Judicial pioceedmgs, aud the question whether a person is fit to be a surety or not is left to 
the Magistrate's unfettered discretion. H 0. 737 ; 37 C. 446 t 13 C W.N. 30 ; 12 A. L. J. 1004 
sl6 Cr. L J. 7S4 b 23 Ind Cas. 643; 23 Ind. Caa. 74$ : 44 B. 383. He mnst bold an 
Independent Inquiry before accepting or refusing a surety and then exercise bis diecretioa. 
He cannot refuse a surety merely relying on a police report, 12 AL.7. 1004>*16 Cr. L J, 
754 s 23 Ind. Gas 649 ; 13 Cr. L i< TGOsH Ind. Gas. 72 See also 24 C. 15S. The amended 
seolioD gives very wide powers to the Magistrate for rejeotmg sureties, A liragistrate before 
reiectlug a surety is bound to t^he evidence on o-sth and inquire into the fitness of the surety 
or cause an inquirr to bemade by a Subordinate Magistrate and to report to bim. Tbe 
Magistrate U bound to give notice to the parties and record t be substance of the evidence 
adduced before him Inibility of surety to control tbe person bound over to keep the 
peace isa good ground for rejecting theeurety. 41 C 764 ; 23 Cr. Z<J. 796=Sl.Isd. Caa 316; 
13Cr. LJ. 373=23 Ind. Gas. 745; 27 Ind Gas. 143 When a Magistrate refused tbe 
surety offered, withont recording any ceasons, tbe High Court set aside his order and 
directed the sureties to be accepted, 10 C.VT.N. 10?7 ; 18 A.L J. 324 ; 27 A. 293 ; 44 B 38S. 

Refuses on the ground that the surety is unfit — In all cases under this 
section, it is the dnty of the Magistrate to exAmine the sureties offered as to their fitness and 
to take snob other evidence as tbe accused may adduce on the same point. If be asks the 
police to report, it shonld be with a view merely of enabling them to collect and call 
evidence where a Magistrate bases bis order on a police report he abrogates the fnnetiona 
imposed on him by law and allows tbe decision of the case to vest on tbe police In every 
case tbe Magistrate's order must proceed on a consideration of the evidence before him and 
not 00 the police report, 10 Gr. L J. 223=10 Cr, L.d. 231, Tbe ground for refusal to accept 
thesurety tendered must be valid and reasonable, 22 W.R. (Cr.) 37 ; 41 C 764 ; 44 C. 737. 
Jlete conjectures and sntmlses are not enfficieot The fact that the surety offered was once 
convicted does not of Itself disqualify him for ever to be o surety, 26 A. 189. The fact 
that the surety offered lives at a distance from the place where the person for whom he 
itanda as surety lives Is by Itself no sufficient groned for refusing to accept the surety and 
that fact becomes of less Importance where the enretles are relations and presumably persons 
of standing, SO Or. L J. <S-il2 Ind. 909, rslyinp on 43 C. 1024 and diifinyuUbinp 
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SO A. 206 tbo {>et Ibat the turcllet hcdrreii tro rclftttosi ol the iccnrrd. far /nm being 
a dlsqnaUficatlon, ii a cSrcumtUcee which woalA bo an additional qualification, 23 A. 131 ; 
13 C. 102) unfitnpKs li not Umtted to pccnnlarj unfitntsa 13 C.W N. 60s6 Cr. L.J. 333s 
) Ind. Cat, £60 but when the anritlci were brothen of the accused, who could not control 
the accused lafficlcntl; to eniuro la hla (uture good behaviour tbejr were rigbtif rejected, 
41 C. 76); 4) C- 737, mere lolvercy of inrety la not Invarlablf aufilclent to enauro good 
conduct of the person bound over, Burety muat be IQ a position to beep the pcison under 
personal supervision ard control, 21 Cr. L.J, 703 — 7) Ind Cat. 539. A aurcly executing n 
bond nndertalfs to gnarantee the good conduct o( the person for whom be stands auret}', 
and the test of bls'fitness (i his ahllity to perforin bis eontrict of gusrantco. and to enforce 
the good conduct of hlspriocioat. This is clear from the expression " eharoclcr and class 
o/ f/ie lurefiVs regtiired** In S. 112 stifrn lu addition to lolvrncy, tbo Magistrate, Is to 
consider the cbarieler o( the surely, and of his ability loiofiuesco the conduct of tbe person 
bound over, 8 Cr. L.J. 166. The Magistrate may record evidence on cath to test the fitness 
of sureties, 26 A. 371 : be can now call upon another ofiicer subordinato to him to report 
and act upon such report. Tbo decltlona In 43 C. 162); 25 A. 272 ; 27 A. 293, are na longer 
law. ViTien anretics areofiered it Is thednky of the Court to accept them, nnlcss the Court 
It«eH is satisfied that they are uot proper persona. An Inquiry uuder this section is a Judicial 
inquiry, 42 G 703 and a hlagistrale cannot Import hit personal browledge In such matter, 
IS Cr. L.J. 379»23 Ind.Cas.74S. but a Slagistrate is Justified In nsing and applying bis 
knowledge of his division when acting under this section and be must record bis reasons for 
rejeetlDg sureties oSered, 11 Cr. L.J. lS8-4Ind. Cas 1133; 14 C.W N. 709s U Cr. L J. 243 
•>6 Ind Gas, 124 Tbe klaglstrate has a wide discretion In ■acoeptlog or rejecting sureties 
and he must hold an independent inquiry and abould not act on a mere police report, 

12 A.L.J. 1004sl6 Cr. L.J 7S4i>26 lod. Cat 646; 13 Cr. L.J. 760-17 Ind Cat 72' 
3 C.L.J, 573 : 20 A.L.J. 760 ; 11 Cr. L J. 4£7«7 Ind Cat. 512 ; 23 Cr. L.J 453 • 44 B. 33S | 
15 Cr. L.J. 727a26 lad. Cat. 175, Tbe onfitnest referred to herein though it may not 
Include the idea of peenuiary unfitness is more concerned with tbe idea of moral unStoess 

13 C.W N eO-SCr. L.J.3S3-4Ind. Cas.S60. * 

123 . (1) If any person ordered to give security under section 106 

or section 118 does not give such security on or 
dei^^it orsMurUy. before the date on which tbe period for which such 
security is to be given commences, he shall, except 
in the case next hereinafter mentioned, be committed to prison, or if he 
is already in prison, be detained in prison until such period expires, 
or until within such period he gives tbe security to the Court or Magis- 
trate who made tbe order requiring it. 

(2) When such person has been ordered by a Magistrate to give 

Proc«amg. when exceeSing one year, such JMagis- 

to be laid before High trate shall, if such person does not give such security 
Ba.i™.'" aforesaid, issue a warrant directing him to be de- 

tained in prison pending the orders of the fjessions 
Judge or, it such Magistrate is a Presidency Magistrate, pending the 
orders of the High Court ; and the proceedings shall be laid, as soon as 
conveniently may be, before such Coart. 

(3) Such Court, after examining such proceedings and requiring 
from the Magistrate any further information or evidence which it thinks 
necessary, may pass such order oq the case as it thinks fit ; 
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Provided that the period (if any) for which any person is imprisoned 
for failure to give security shall not exceed three years, 

(3^) If security has been required in the course of the .same 
proceedings from two or more persons in respect of any one of whom the 
proceedings are leferred to the Sessions Judge or the High Court binder 
sub-section (5), such reference shall also include the case of any other of 
such persons who has been ordered to give security, and the provisions of 
sub-sections {3) and {3) shall, in that event, apply to the case of such 
other person also, except that the period (if any) for which he may he 
imprisoned shall not exceed the period for which he was ordered to give 
security. 

(dS) A Sessions Judge may in his discretiontransfer any proceed- 
ings laid before him under sub-section (2) or sub-section {SA) to an 
Additional Sessions Judge or Assistant Sessions Judge and upon such 
transfer, such Additional Sessions Judge or Assistant Sessions Judge 
may exercise the powers of a Sessions Judge under this section in res- 
pect of such proceedings. 

(4) If the security is tendered to the officer in charge of the jaih 
he shall forlhv?ith refer the matter to the Court or Magistrate 'who 
made the order, and shall await the orders of such Court or Magistrate, 

Kind Ot impiiaon- (5) Imprisonment for failure to give 

meat. Security for keeping the peace shall be simple. 

(6) Imprisonment for failure to give security for good behaviour 
shall, where the proceedings have been taken under section 108 be simple 
and, where the proceedings .have been taken under* section 109 or 
section 110, be rigorous or simple as the Court or Magistrate in each 
case directs. 

Amendment.— Bub-secilons (3A) nod (3B) have been nearly added, by Tvhicb jvben seoU' 
rity is demanded irom two oi more persoas some oi one of wbom only is otdered to give security 
for morethan one year, all the persons ehoald be dealt with by tbe Sessions Judge and not 
the one or some who are asked to famish geourity for mote than one year ; aub-seotion (3B) 
also gives tbe Sessions Judge power to transfer proceedings to Additional and Assistant 
Sessions Judges In sub-section (6) an important amendmeat was made by Act X of 1926, S, 2, 
impTisonment for failure to give security for good behaviour under S. 108 supra only, shall 
be simple and not that under S 109supra. Where proceedings are under S. 109 or S. 110 
supra Imprisonment shall be rigorous or simple aa the Court may in each case direct. 

Scope of Section. — This section baa reference to the class of cases where default is 
made in futnishiug the security required under 8. 118 supra. If the secnrity demanded is 
famished, this section has no application, and no reference to the Bessioos Judge is necessary 
even though the period for which security iademanded might exceed one year, 23 0. 621, 
sub-seotiou (1) applies to security demanded under all the provisions of Chapter VIII, but sub- 
section (2) would not apply to cases falling under 6s. 107, 108 and 109, supra as the period for 


* Amended by Act X of 1926. S. 2, 
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tccatU; could l>ede^l^&d«d under Ihete ceeticDtc&& in no cTcnl exceed one ^t&r, end 
reference to the SossionsCourt orlllgh Court U nocetiArjr onl; nben such a period exceeds 
one 7 car. Tbo object of^deUlninf; a person in prisoa is tocontrol bis conduct fora certain 
period and Ibis object Is attained e<]ualt 7 veil If tbo subsequent scntcnco o! imprisonment 
for a subsequent oOcneo Is made to runcoitcurrentl/ with tbe other {mpriionment, 17 Cr,L.J> 
S23~36 Ind. Cat. 496 Tbo committal to prison, ora detention in prison for falling to furnish 
scenritf under Chapter VI 11 is net a sentenceof Imprisonment and therefore B- 397 infra vill 
not Bulhorizo a Magistrate to direct a subsequent renteneo to take effect after tbe expiry of a 
prexious detention or committal to prison under tbe section, 23 Cr L.J. 289 ^£6 Ind. Cat. 101. 
The new proviso to 8. 397 infra permits such a course, and tbe decision is no authority now. 

Sub-aectlon ( I ). — This sub-sccUon contcmplalea that tbo accused shall bo brought up 
for sentence if security is not (urniibcd. Tbe Court should in its order fix a date for 
furnlthing the security without any order for altcrnaliTe imprisonment and then if by that 
date the accDscd has not furnished thesecurily he it to appear and recclre such sentence 
under tuh-ecclion 12 ) and he Is not to fix one year as tbe nccused is entitled to be released 
the moment he furnishes such security. Si M. 178. When an nccused undergoing a sentence 
oi imprisonment Is directed to furnish security, tbe proper procedure to be followed is to 
adjonm the sreuntj procecdingi tilt the expiry ot the sentence ol imprisonment and 
communicate to the jail authortllcs asking them to detain the (erson in jail under tbe 
proxlsiona oi this sub-scclion, 23 Bom. L R. 1033 ^27 Cr. L J. 1183 = 97 Ind Cas 747. 
It Is sot proper to call upon a person to lurniab aecurily when he is sentenced to a long 
term ot Imprisonment ot traoeporUtion, 10 Cr L.J. 63 (F.B.) = 2 Ind. Cat. 531 Similarly 
when an accused person has already been sent to Jail lor failure to furnisb security under 
8.103 aupro, for disseminating seditioo a subsequent trial and conviction for sedition 
under B 131A, Z.FC, for uttering tbo same seditious matter is against tbe spirit of 8.403, 
infra, although tcchnieslly there has been no breach ot the letter of S. 403, infra, proceed* 
tugs under 8. 108, supro, not coostitutiug a trial for an oflencs. Sucb subsequent trial and 
eeuvletlou can only create tbe Imptesslon that tbe accused were tried and puulsbed twice 
for the same oSeuce and It is moat undesirable that the idea sboutd get abroad among tho 
people ol the conntry that they ato liable to be puoisbtd twice for tbe same oSence, and 
thus lower their sense of British Justice. It would be disastrous if British Justice were 
dragged into disrepute in consequence of such conviction and proceedings under B. 1S4A, 
I.P.C. should not have been instituted when tbe accused bad already been committed 
to jail for a term oi Imprisoameut on the eame facts, 30 Cr. LJ, 630 (2) = 116 Ind 
Cas. 477. Security is to be given on or beiore the date fixed. Once an order has been passed 
under 8- 118, supra, a Magistrate has no discretion under this soclion but is bound to 
commit the person to prison forthwith. If for any reasou tbo person proceeded against baa 
not bad a reasonable opportunity to furnish security on or before tbe date, the only legal 
method ot giving him time is to invoke tbe aid of sub-section (2) of 8 120, $upra. Actual 
failure to furnish security should be proved and no order can be passed under this section 
In anticipation ot default, Ratanlal 319, 403 and 511. After the records bad been submit- 
ted to the Sessions Court the Magistrate has uo jurisdiction to accept bail and release the 
accused from jail as the setstn of tbo case v«as then with tbe Sessions Court, 28 Cr, L.J, 657 
= 103 Ind. Cas 113. 

Sub>sectton (2)— The words ‘ as aforesaid ' occurring m this sub-section should not 
bo construed as referring to the date ou which the period for which such security is 
demanded is to bo given, is to commence. They merely refer to the security to be given. 
It may possibly bo that the language of the section Is defective and merely refers to orders 
passed under 6. 1!6, lupra, but having rtgerd to the language of sub-section iS) infra it is 
clear that the LegisUtore intended cases contemplated by this section to be heard before 
the superior Court without undue del ly after the Magistrate’s order has been passed, 10 Cr. 
L J, 69 (F.B.) at 76 = 2 Ind. Cas. 531 = 9 LB.R. 34 Proceedings when referred to the 
Cessions Judge under this sub-section are not before him for mere confirmation of tbe 
Magistrate’s order. It is before him for further inquiry for tbe purpose of determining 
under sub-section (3) whether tho accused ought to be detained at all in custody as a 
S3 
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preventive measure, and, if so, for v\liat peiiodiTCr. L J. 4l2. When a case is referred to the 
Sessions Judge it becomes bis duty to pass such order asbe tbinhs fit under sub-section (3), 
A mere finding by the Sessions Judge that in the interests of the community at Urge 
security for good behaviour should b^demanded from the accused is not sufficient; be is 
bound to find a special ground on which the order is passed having special reference to 8. 110, 
supiA, 27 C. 6S6. It was held in 12 C.WN. 4fi3s7 Cr. L J. 323, that sub-section (3). 
contemplated a decision by the Judge on the merits of the order demanding security for good 
behaviour, but it does not authorize him to consider the sufficiencY of the security oSared 
On a reference to the Sessions Judge he is bound to give notice to Che accused, 27 C. 655 aod 
to hoar his pleader, 23 C «93 ; 27 C. 662 ; 21 A, 107 ; 16 B B6t ; 75 A. 375, 35 B 271 ; 11 
Cf. L j 725 b 8 Ind. Cas, 879, and after hearing him or his pleader and examining the records 
of the case come to an independent conclnsion on the merits as to ivhethcr the order demand- 
ing security was or was not justified and if so for what period and in what sum, 23 Cr. L.J. 
657s 103 Ind. Cas. 193. Although notice is not specially provided for by this section yet on 
general piiaciples it is advisable to do so as it involves the liberty of the subject, 23 C. 453 ; 
4 C.W.N. 797. A Sessions Judge is not competent io delegate to a Magistrate the question 
of the adeguaey of the security furnished which must bo deterniioBd by himself alone, 12 Cr- 
L J. 410. A Sessions Judge has power to transfer a case referred to him under this sub-section 
to an Assistant Sessions Judge foe disposil, 59 C. 229. An order passed directing a person to 
give security for a peiiod of more than one year, and on failure, to be imprisoned tor two 
years is prima facie bad. and such an illegality cannot ba cured by the District Magistrate 
reducing the period to one year, and the period of imprlsonroeot in default also to one year, 
as the provisions of this sub-seotioo are imperative, Weir II, 57 ; 7 Cr. L.J 412. A person 
usdergoing imptUonraent under this sectiou tor failure to furnish security to be of 
good behaviour is not undergoing a sentence o/ tmprisonmenf within the meaning of S. 897, 
infra, eo that the term of Imprisonment foe an offence cannot be made to commence on the 
expiration of the period tor which ho has been committed to prison 27 M. 525. Such a person 
is merely committed to prison, and not sentenced, 4 U H C.R. Appx. xiW ; but see 30 A. 
334 (F.B.), A Magistrate has no power to sentence a person failing to furnish security to 
Bolltaty confinement, 36 A. 455 ; where it was held that the words “ rotnmiffed to prison ” 
in sub-section (Ij mean a sentence of imprisonmeut, and do cot merely mean ' committed 
to custody." The words 'detained in prison " occacnog in sub-section (9i have also a similar 
meaning But m 31 M. 51S it was hold/oftomtii; 27 M, 525 and Weir II, 452 and not following 
39 A. 334 (F.B) that any person committed to prison under this sectloo Is not undergoing a 
sentence of imprisonment ; it is not for the commission of any offence that he iscomuiitted to 
prison under this section, and 8. 997, infra, therefore, does not apply. See also 37 B, 178 ; 
33 C. 1036 ; 23 Cp. L J, 25SbSG Ind, Cas. 191 The new amendment in B. 897. infra, namely 
second proviso, tuakes the point clevi and follows the Allahabad view m 30 A. 334 (F. 6.), 
Bee also 28 Cr. L J, 692 b | ()3 Ind. Cas. 103. A Magistrate has power under 8, 120, supra, to 
give time to the accused to furnish security after expiry of the date originally fixed and 
when he grants time, it was not in bis power finally to dispove of the case when the accused 
absconds; the final order in such a case is to be passed by the Bessions Court under this 
section and proceedings cannot be said to have terminated with the Magistrate, 24 A.L J. 
327*27 Cp. L.J. 377=92 Ind, Caa. 889, 

Sub'SectlOn (3) —The words of this euh-seetton are wide enough to give discretionary 
power to the Sessions Judge or High Court as the case may be to deal with the case on the 
merits and pass such orders as the cirenmstanoes of the case might require, 35 B. 271, This 
sub-section empowers Beslsons Judges when good behaviour casos are laid before them to 
require the Magistmte to furnish them with further information or evidence if they thick it 
necessary but they are not empowered to direct a rehearing of the case, 28 Cr. L.J. 1112=81 
Ind. Cas. 636. This sub-section contemplates a further inquiry and evidence. Both in the 
interest of the proscention and the accused it stands to reason that any further inquiry 

necessary should bo held when the facts are fresh and when any further information or 

evidence necessary can, If possible, be obtained easily. As time elapses facts become for- 
gotten and evidence unobtainable through various causes such as death andebange of residence. 
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The ScsVions Judg« ihoutd F^ftonlcts »t looa «tpo«tlblo And thel&wdoes oat require Ulm 
to wait until the expiry of tho eentenco betoro paraing an order 10 Cr. L J 63 at 76 (P.B }a 
2 Ini. Cas.S31sfi 34. It is a fttal delect is procedure to pass an order under this 

sub section without girlng notice to the accused and without aflording him an opportunity 
of bciDg heard by the Sessions Judge, 10 Cr, L.J 69 (F.B.)b 2 Ind. Cas. 531 foMovnn^ 2 Cr. 
LJ. 73S = 4 L.B.R. 43. 

Sub*acctlon (3A).-*'This is new and enacted with the object of avoiding conflict of 
opinion between the District Migittrtle and the Bessions Judge in any particular case whero 
cue accused maj appc.%1 to the District 3Iagistrate and the case of another accused jointly 
inquired into may bo referred to tho Sotalons Judge. 

Sub'Seetton ( 4 ).— This sub-section deprlTcs Superintondents of Jails of tho powor they 
possessed formerly to rclov'e persons If the MG.irlty demsudod wss toadered to their satUfac- 
tiou. This power was found to bo (QCODSistcnt With the provisions of 8. 122 supra, and 
therefor] taken away. What corresponded to this sub-section in the Code of 1882 came in the 
end of sub-Ecction (1). In the chsngo newly cflectcd, there is a clear indication that this 
EUb-section anthorized a Magistrate to tike eceorlty even In a case where ho has rolorred the 
matter to the Sessions Judge It It is oller.-d before the Sessions Judge dealt with the case 
and the Magistrate cannot be said to bo /uiiclus o^cio. There is noLhiog in tho Code clearly 
indicating what should be done if security is offered after a rofetoneo to (he Sessions Judge 
and before the retence IS disposed of by him and this construction U a reasonable one, 
2gCr. L.J. 36at 3S»107 Ini C &1 230. 

Sub*aectton (51 .-'Uoder thu sub-ecciioo Imprisooment for failure to give security lot 
keeping the peace shall be simple, 26 Cr. L J. dJOaSS Ind. Cae. 43. 

Sub«sectlon (6].-“By Act X of 1926. 8. 2, an importaut amendmeot was made in thu 
sub Section by omitting good behaviour cates fallieg under B. 100 supra from the category of 
eases where only siupte imprisonment is awarded, and made to come under the category 
ol oases laiilug under 8> 110 supra namely simple or rigorous as the Court or Magistrate in 
each case directs. The result Is, that political oQendets are now classed along with habitual 
ofienders. 

Appsal.—S. 406 iit/ra gives a right of appeal in euod behaviour cases to the Sessions 
Court unless the Local Gorernment iiotiBes that innoy district such appeal shall not lie 
to the Sessions Court. If a flrat class Magistrato demanded security for good behaviour for 
a period exceeding one ye-ar and the accused famished eecunty, the proceedings are not to be 
submitted to the dessions Judge, ni d he has a right of appeal to the Sessions Judge ; but if 
he fai's to lumlBh vho security the records must be submitted to the Sessions Judge, and the 
order passed by him, whatever Us uatura be, is the order passed by the Sessions Court, and 
no appeal lies to the High Court in soch a case, as the order is not a oouvictioo in a trial 
held by a Sessions Judge. In a case where the District Magistrate passes the order under this 
section an appeal lies to the Sessions Court under 8. 40C tnfra. If a Sessions Judge refuses 
to confirm the order of a District Magistrate under this section, the District Magistrate can- 
not refer the matter to the High Court under 6 433 sn/ra but bis proper remedy is to ask 
the Public Prosecutor to move the High Court to revise the order of the Sessions Judge, 
23 C. 249. 

If a person who his been under a bond for good behaviour for three years is proceeded 
against a week after the expiry of tho bond sod oo evidence was produced to show that any- 
thing bad occurred in the week, no order ought to be pissed demsudiug security. It is not 
fair to run a man in, ns a Dudmash before be had an opertunity of showing that he is 
wllliag to adopt an honest livelihood 3 A L J. 29=3 Cr L J. 05 /ofloicmg' 1935 A.W.N. 34. 

Po«r to ,eUo,o Whenever the District Magis- 

persons imprisoned trate Of a Chief Presidency Magistrate is of opinion 
iMurUy”“* persoo imprisoned for failing to give 

security under this chapter may be ' released 
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without hazard to the community or to any other person, he may 
order such person to be discharged. 

(2) Whenever any person has been imprisoned for failing to give 
security under this Chapter, the Chief Presidency or District Magistrate 
may (unless the order has been made by some Court superior to his 
own) make an order reducing the amount of the security or the number 
of sureties or the time for which security has been required. 

(8) An order under sub-section (1) may direct the discharge of 
sufih person either ioithout conditions or upon any conditions which 
such person accepts : 

Provided that any condition imposed shall cease to be operative 
when the period for which such petson was ordered to give security has 
expired. 

(d) The Local Govenmeni may prescribe the conditions upon 
which a conditional discharge may he made, 

(6) If any condition upon which any such person has^ been dis' 
charged is, in the opinion of the District Magistrate or Chief Presi- 
dency Magistrate by whom the order of discharge was made or of his 
successor, not fulfilled, he may cancel the same. 

(6) When a conditional order of discharge has been cancelled 
under sub-section (5), such person may be arrested by any police oficer 
without warrant, and shall thereupon he produced before the District 
Magistrate or Chief Presidency Magistrate. 

Unless such person then gives security in accordance with the terms 
of theoriginalorder for the unexpired portion of the term for which he 
was ill the first instajice committed or ordered to he detained {such portion 
being deemed to be a period equal to the period between the date of the 
breach of the conditions of discharge and the dale on which, except for 
such conditional discharge, he would have been entitled to release), the 
District Magistrate or Chief Presidency Magistrate may remand such 
person to prison to undergo such unexpired portion. 

A person remanded to prison under this sub-section shall, subject to 
the provisions of section 122, be released at any time on giving security 
in accordance with the terms of the original order for the unexpired 
portion aforesaid to the Court or Magistrate by whomsuch order was 
made, or to its or his successor. 

Amendmeot-— Sub-sections (S), (4), (5) sad (6) are new. 

Scope of the section ^-Thepowera of s District llsgistrate under this gectlon are 
dblinct from the powers be exercises under S. 406. infra as ao appellate Court !a case bs If 
I empowered bf the Local OoTcmnieat to bear appeals. The District Magistrate Is respoDst' 

I bis for the peace of his district, and jt mte with him entirely to release a person if, in hU 
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opinion it codM bo don« without hazard to tbecommunitjr, 18^3 A.W.H. 183 ; 160SA.W.N. 
113 : 2 Cr. L J. 33S. A Cblei Prezideney Itaghtntofilio may ezerciiosncb a power. If a 
Snbordinato Magiitrato is of opinion that a person may bo discharged be should make a 
report to the District AIagi«trsle. RaUnlal 663 and an order under this section by any 
Xaglstrate other than those mentioned herein Is void, B. 630 {e), infra. For purposes of 
this section all Presidency Maglstrttea aro eubordinato to the Chief Presidency Magistrato 
B. 13 .VoJ. Cr. liuU. of Pr. 

Sub-section (I). — The words '‘whether by the order of such llsglstrate or that of bis 
predecessor or by somo Subordinsto ifagistrato*’ have been omitted by the new amendment. 

Sub'Sectlon (2).*— A Chief Presidency Magistrate or District JIagistrate has power 
only to reduce f^e nmounl tf the seciir«(|f or llie number e/iurefi'es or f/ie fttne/or uliicA 
securtlp luu teen token, but as this sub-acctlon etaoda be has no power to alter the condi* 
tion as to the character and class of the anreties rcqnired. 

Sub-section (3).— This Is new The District Magistral e or Chlel Presidency MsgisA 
trato has ahsoluto power now to release with or without condition a person Imprisoned foe 
failure to give aecurlty without the intervention of the Court of Bessiou or the High Court,\ 
Sub-aectlon (4). — This is new. Power Is given to the Local Goseroment to preBcribel 
c'bndUlons upon which a condltioual disebatg e may bo made. 

Sub-aectlon (5). — Thu is also new and it empowers the Magistrato to cancel the dis* 
charge made on condition not boing fulfll led 

Subaectton (6)— This is also new and it empowers the Magistrate to commit the 
person to jail to undergo the unespited term, unless socur ity is furnished as per original 
order for the unexpited period 


125« Tbe Chief Presidency or District 
Magistrate may at any time for sufficient reasons to 
be recorded in writing, cancel any bond for keeping 
the peace or for good behaviour executed under 
this Chapter -by order of any Court in his district 
not superior to bis Court. 

Scope of the aectlon. — Tba words of tbe section are vary wide. This section 
applies only to cases where a bond hts acCoally been executed and If the person has been 
imprisoned lor default of the execution of the bond, 5. 121 supra would apply to such 8 
case, 35 A- 103 ; 32 C. 948, Tbe District Magistrate may at any time cancel abend for 
reasons which appear to him in the exercise of a sound judicial discietion to be sufficient. 
If the District Magistrate in the exercise of a judicial discretion is of opinion that a bond 
in the particular case ought never to have been required, he is entitled to cancel such a 
bond. Tbe words “ at any time ” occurring in tbe section also support this view, 37 M. 125 
(F.B ) . 34 C 1 (F.B.) : see also 7 Cr. L J. 343 ; 2 Cr. L.J. 507 ; 15 Cr. L.J 143s22 Ind. Cas. 
495 Bat it was held ID 44 A. 614 that tbe only ground on which a District Magistrate 
could cancel a bond under this section is that something has supervened since tbe passing of 
tbe order, which sttisfies him that there was 00 longer any necessity for keeping tbe person 
undo: bond, and not merely because he bolds a different view of the evidence Justifying the 
passing of tbe order. This vas tbe view taken by Bundara Aypar, J., in 37 M. 125. An 
application under this section IS not an appeal and does not give power to the District 
Magistrate to review an order passed by tba lower Court on the ground that it was impro- 
perly passed, 24 Cr L.J. 204 ^71 Ind. Caa. 668 where 35 A. 103 ; 39 A. 466 ; 41 A. 651 ; 
44 A. 614, are referred to ; 24 Cr. L.J. 616—73 Ind. Cas. 504. The natnre of tbe jarisdiction 
vested in the District Magistrate under this section whether it is on^tnaf, arpellaleot 
revisumat is not very clear. ^Vhether tbe juiisdietion is to be considered ori^tnaf or 
rmirional depends on the circumstances which evoke the exercise of jurUdietioo. If the 
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petiMoaei alleges circnmstancei whiob have ts^Q pUos sioce the execution of the bond, 
and its continuaDco is no longer nocessarf , (He jarisdictioa involved fee cancellation Is 
clearly original, but if he alleged that tbs oedemas made for insufficient reason and asks 
for the caDcellatioQ of the bond, then it is nvisional. 37 U. 123 at 139. It was held in 
23 Cr, L J. 291^68 Incl Cas, 923, that a Diatiict Magistrate was not an appellate or 
revisional antbority when called on to cancel a hood under this section and he has no 
power to vacate the lower Court's order as ttlfra oirrs or to quash proceedings, see also 
37 C. 72; 39 C. 1 and 32 C. G48 ; 19 Cr. L J. 293s91 lad Cas. 33. This section does not 
provide for setting aside the order but only for the caucellatiou of the bond, 22 Cr, L <) 399. 
The omission was perhaps due to a desire for simplicity of Imguage as the section was 
intended to covet two claseea of cases, 37 U. 123 at 130. 

At any time — The words mean ‘'however early or however late,” 37 M. 123 at 19S. 

For sufficient reasons cancel. — if we give the words '/or tuffiaenireasons ' in the 
the above section their natural meauing, then it would seem that the Pistriet Magistrate 
may set aside the order if he thinki that the evidence did not support the conclusion arrived 
at by a Subordinate Magistrate. That the evidence adduced does not warrant the eonolustoii 
is surely a sufficient cause for interference If anything had happened after the date of the 
passing of the order which made the oontionaoce of the bond unnecessary, that also would 
be a sufficient reason," 37 U. 123 at 190; 16 Cr. L J, 3^3:29 Ind. Cas. 827 ; 33 if. 103. The 
District Klagistrate under this section ts entitled to interfere on grounds other than those 
disclosed m the evldeDoe before the Magistrate who passed the order. This section confers 
a larger power than those of an appellate or ravisiooal Court, 37 M 123atl91. This section 
does not eonfat upon a District Magistrate either an appellate or revisional Jurisdiction but 
oontera only an original jailsdlotioo 15 Cr. Ii.3. 721-28 lud. Cas 189. Uoderthis section 
the District Magistrate or Chief Presidency Magistrate has power to cancel a bond if in bis 
opinion the Court ordering the execution of the bond ought never to have so ordered ; but a 
District Magistrate o-iunot oiocel a security bond accepted by a Subordioate Magistrate and 
order that the parson proceeded, against ahould be imprisoned till he executes a /resH bond 
with dt and proper sureties, 29 0. 9S3 , 33 A. 624 ; 2 Cr. L.J. 507 and 278. Canoellation 
of the bond will discharge the accused, as well as his surety from ell iieblUty, and when 
there is no likelihood of a breach of the peace or the commission of an ofienee likely to 
cause a breach or when a bond has been wrongly taken, the District Magistrate will ordi- 
narily cancel the bond, 1903 A.W.H. 143. Under this sretiou, the District Magistrate is not 
empowered to remand a case for further inquiry and fresh evidence, as S 42g, infra, has 
no application, 20 Cr. L.J. 221s43 Ini. Cas. 781; 33 C. 8; caceellation of bond by 
Migistrate not empowered is void under 3. 633 if), %nfra. 

In Ilia district — &ee 8 . 20 supra as to the Juiiediotion and local hmits of aFtcsideucy 
Magistrate. His district will be the Presidency town. 


126 . (1) Any surety for the peaceable conduct or good behaviour 
of another person may at any time apply to a Presi- 
^Discbarga of sure- flgjjpy Magistrate, District Magistrate, Sub-divi- 
sional Magistrate or Magistrate of the first class to 
cancel any bond executed under this Chapter within the local limits of 
hia jurisdiction. 

(2) On such application being made, the Magistrate shall issue 
his summons or warrant, as he thinks fit, requiring the person for whom 
such surety is bound to appear or to be brought before him. 

Scope of the section — -This section deols wUb oases where a safety intimates to 
the Court his wish to withdraw and to have bU bond cancelled He may do so at any time 
without any reasons for bis aotioo ; no mao can beoompslled to continue as a surety agamst 
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his «IH knd the Mt(;istrftte It honnd to cancel the hood and Issae intstnons ornramnt to the 
pencil (or Tthom tnch suretj U bound to appear to be brought before him. A snretj may be 
discharged in one et three naya (1) Py death o( the principal, 12^ By operallon o( Jaw, 13) By 
act of parties. Where a person on ball cozntnKs told Je the inrety Is discharged, 16 C W.N. 
fiSOslSCr. L.]. 6«2 b 1S Ind. Caa. 1003: U. U6. 

The aurety may apply— When an application is made by a surety tinder this 
section, the llaglstrato hat no option but to cancel the bond. But be must Issue summons 
or warrant to the principal and when ha appe-trsor It brought before him, then only he Is 
empowered tocauecl the bond. There Is no each thing ns hearing the application on the 
merits. The prosenUtlon of the application Ittelf under S IQI.infta. imports upon the 
Magistrate this duty of Uiuing a warrant for the arrest of the accused Therefore when 
surety alseroDce presentiog ar, application fails to appear inpenonor b) pleeder, such failure 
cannot deptire him of his right to treat the bond as cancelled. When on application has 
been presented and receired there ts no option left to tbo Jfogistrato but to act under 8, &02, 
infra, S Bom. L.R. 1285. The principal. II he is unable to give fresh surety, wlil be 
committed to prison under B. 123 ()).su}>r(i, In case imprisonment exceeds one year the 
Magistrate is bound to refer tbo case to the Sessions Judge, 12 Cr. L J. 4l0s II Ind. Cos. 
SS4 An order passed under this section Is really au order under S 118, lujra, and os such 
is appealable under 8. 405, infra. 


126 A. When a person for whose appearance a warrant or 
summons has been issued under the proviso to fuh- 
pi^°p«foa Vi botT" ‘“‘‘0" (S). »/ swi'oii iss or under seetioti ISO, sub- 
section (5), appears or is brought before him, the 
TJagistrate shall cancel the bond executed bg such person and shall 
order such person to give*, for the nnexpired portion of the term of such 
bond, fresh security of the same description as the original security. 
Every such order shall, for the purpo.'es of sections 121, 122, 123 
and 124, be deemed to he an order made under section lOG or section 
118 as the case may be. 


This section was originally sab-section (3) to 8. 126, supra. The words in italics are newly 
added This section deils with an order passed on an application by a suretyfor his dis- 
charge provides infer alia that tbc order shall for purposes of Ss SI to 124 be deemed to be 
an order under S. IIS, supra, but it makes nomentloQ of 8. 120 supra, 27 Cr. L.J. 865=t6 
Ind. Cas. 113 ; it prescribes tbo procedoro to be adopted on the appearance of the person 
called upon to furnish secciily in Court, the aurety having already applied to have his bond 
cancelled, Orders under this section come within B. lltJ, supra, and are therefore appealable 
under 8. 406, infra. Fresh security for the unexptied term of the bond must be of the same 
description as the original security. 


CHAPTER IX. 

Unlawful Assemblies. 

An unlawiul assembly at Common Law is an assembly of three or more persons (1) for 
purpose forbidden by law such as that of committing a crime by open force or (2) with 
intent to carry out a common purpose, lawfnl or uolawfui in such * manner as to endsuger 
the public peace or to give firm and couiageaua persons In (be neighboorbcod of such assembly 
reasonable grounds to apprehend a breach of the peace Ineonscquenceof it. . Aasemblies 
underarms even for self-defence appear to be unlawful except when they are In defence of a 
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dwetliQg housa. Itmcludas meetiuga fotWdden by statute aa uaEawfol assembly oi uslavr- 
iulcombiaationsoc assQCLatioQ8,meetiaestoiatiniidate the Executive or Parliameat; meetmgs 
for the purpose of spreading sedition orJisieniog to seditious speeches ; assemblies to obstruct 

the oEeuces' of the laiv.. ..It appears to bo immaterial nrhetber the coznmou purpose of the 

assembly is unlanful or lawful if the mannerof the meetiog esdangersthe public peaeeor 
causes general alarm. AtcTi. Ct'.Pl.Ev. and Pro ,p. 1161*62. 8. 141, 1.P.O., defines an unlawful 
assembly thus. "An assembly of five or more persons is designated an unlawful assembly If 
the common object of the persons composing the assembly is (I) To overawe by crimioal 
force OF show of criminal force, the Legislative, or Executive Government of Indiaorthe 
Government o! any Presidency or any Lientenaot Governor, or any public servant in the 
exercise of the lawful power of such public servant; or (2) To resist the execution of any law, 
or of any legal process, or (3) To commit any mischief or criminal trespass, or other ofience ; 
or (4) By means of criminal force or show of criminal force to any person, to take or obtain 
possDssioii of any property or to deprive any person of the enjoyment, of a right of way, or 
the use of water or other Incorporeal right which he is in possessioa or eajoyment or to 
enforce any right or supposed right, or (5) By means of criminal force or show of criminal 
force, to compel any person to dc what he is not legally bound to do, or to omit to do what 
be la legally entitled to do. Explanation *— An assembly which was not unlawful when It 
assembled, may subsequently became an unlawful assembly." Chapter VIII of the I.P.C, 
deals with offences against public traoiuillity and punishes especially unlawful assemblies 
oi persons whether they assemble tumultously or otherwise, on account of the unlawful 
purpose they have in their minds the execution ol which will disturb public peace and 
excite alarm. Por aggravated forms of unlawful assemblies as a menace to public peace, see 
8s. Hi, 14S, U€. iiS. 160, ISl, 152, 153, l.P.C. 

1 27. (1) Any Magi'strate or officer in charge of a police-station 
may command any unlawful assembly, or any 
oB'**”Smraand'^*’*"f assembly of five or more persons likely to cause a 
i^gistraie or police- disturbance of the public peace, to disperse ; and it 
shall thereupon be the duty of the members of such 
assembly to disperse accordingly, 

(2) This section applies also to the police m the town of Calcutta. 

Any officer In ctiarg'C of a police station —Au order to disperse may bepassedby 
an officer superior iu rank to an officer in charge of n police-station Sea S. 5St,«»/rd. 

Unlawful Aaaembly.— For definition, see S. 141, I.F.O., quoted above Where the 
object of three persons w>8 to draw a crowd and (heir action was such as was calculated to 
draw a crowd of fifty or sixty persons likely tocause a disturbance of the public peace, it was 
held that the gathering oonstituled an unlawful assembly, 7 B. 42, 

Any assembly of five or more persona.— -The words used are "any assembly.’' 
As assembly which is periectiy Innocent and lawful, of fire or more persons may be com- 
manded to be dispersed under this aeotion if the assembly u likely to causa a disturbance 
ol the public peace. 

Likely to cause a disturbance of the public peace.— Whether a disturbance of 
the peace is likely to be caused, must ol neceseity be very much a matter of opinion and the 
police-officer to whoso discretion the law leaves the duty of dispersing assemblies must of 
oonrse act upon bis own Opinion one way or the other, and it his opinion Is relevant, (be 
grounds on which It is based are relovantalso, lanoaea of this kind the opinion of the police- 
man wbo knows the people of the locality Is obviously valuable and the ftfsgistrata himself 
must look to the snrroundiag circumstances and form his own conclusions whether tbe acts 
committed were reasonably likely to lead to a breach of tbe peace, 7 B, 43 at 60, 
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1 28. If) upon being so cotnroanded, any suchossombly does not 
disperse, or if, without being so commanded, it 
conducts itscU in such a manner as to show a 
determination not to disperse, any Magistrate or 
officer in charge of a police-station, whether within or without the 
presidency-towns, may proceed to disperse such assembly by force, and 
may require the assistance of any male person, not being an officer or 
soldier in Her Majesty's Army or a volunteer enrolled under the Indian 
Volunteers Act, 18G9, and acting as such, for the purpose of dispersing 
such assembly, and, if necessary, arresting and confining the persons 
who form part of it, in order to disperse such assembly or that they may 
be punished according to law. 

If such assembly does not disperse.— Tho members of an sBsembl^ who fall (o 
disperse when commanded (o do to, are liable andet 6. 151. I P.O. See 8. 115, 1.F.O. which 
mahes upon any person who joins orcontlnncs In an nnlawlul assembly commanded to 
disperse and fails to do so liable. \Vhere the object of three persons was to draw a crowd and 
their action was such as wis calculated to draw a crowd of 50 or BO persons likely to causa 
a disturbance of the publio peace It was held that the gathering eonstitnted an unlawful 
assembly within the meaning of S. 15t, I P.O , and a refusal to disperse after being lawfully 
eommanded to do so tendered the members liable toa eonviotioa under 8. 161, 1.P.0.,7 B. <12. 

Dlapcrae such aaaembly by force.— This section refers only to the use of oItU 
force to disperse an unlawful assembly and 8 120 tnfra refers to use of military force. 

Officer, aoldier or volunteer acting as such.— It Is only when au officer, soldier, 
etc., was acting as such officer, soldier, etc., that is, on actual duty who may not be 
required to assist a Magistrate or Police-officer in dispersing ao unlawful assembly. 

The degree of force to be used -must be proportionate to the circumstances of each 
particular case, 21 U. 212. 

1 29. If auy such assembly cannot be otherwise dispersed, and if 

it is necessary for the public security that it should 
Use of military be dispersed, the Magistrate of the highest rank who 
is present may cause it to be dispersed by military 
force. 

1 30 . (I) When a Magistrate determines to disperse any such 

assembly by military force, he may require any 
mSS'lne' traopi commissioned or non-commissioned officer in com- 
quited by Magistrate mand of any soldiers in her Majesty’s Army or of 
to diipetso assembly. . ,, , \ ^ 

any volunteers enrolled under the Indian 
Volunteers Act, 1869, to disperse such assembly by military force, and 
to orrest and confine such persons forming part of it as the Magistrate 
may direct, or as it may be necessary to arrest and confine in order to 
disperse the assembly or to have them punished according to law. 

(2) Every such officer shall obey such requisition in such manner 
as be thinks fit, but in so doing be shall use as little force, and do as 
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little injury to person and property, as may be consistent with dispers- 
ing the assembly and arresting and detaining such persons. 

A police-officet la oliaTga of iHttrol b«a( dot; haldiog tbe rack below aa S.H.O li&s no 
power to disperse nn unlawiul assembly by force, SO C. 318. 

. 131* When the public security is manifestly endangered by any 
such assembly, and when no Magistrate can be com- 
Power of cominrs- municated with, any commissioned officer of Her 

aloaed mlliUty ofliceta . i., 

to disperse assembly. Majesty s Army may disperse such assembly by 

military force, and may arrest and confine any 
persons forming part of it, in order to disperse such assembly oc that 
they may be punished according to law; but if, while he is acting under 
this section, it becomes practicable for him to communicate with a 
Magistrate, he shall do so and shall thenceforward obey the instructions 
of the Magistrate as to whether he shall or shall not continue such action. 

1 32. No prosecution against any person for 
anyact purporting to be done underthischaptershall 
done und«r this fae instituted m any Criminal Court, except With the 
’ * sanction of the Local Government; and — 

(a) no Magistrate or police-officer acting under this chapter in 
good faith, 

(2>) no officer acting under section ISl m good faith, 

(tf) no person doing any act m good faith, in compliance with a 
requisition under section 128 or section 130, and 

(d) no inferior officer, or soldier, or volunteer, doing any act in 
obedience to any order which he was bound to obej-, 
shall be deemed to have thereby committed an offence .• 

Provided that no such prosecution shall be instituted in any Crimi- 
nal Court against any Oj^cet or Soldier of Sis Majesty's Army except 
ioith the sanction of the Governor-General in Council. 

No proaecutloa sfaall be /(ist/tuted except with the sanction, etc.— Tbc 
words ‘Local Goverooient ’ for 'tbeQovertior-Qoneral In Conaoil ’ sad tbe Provisowero 
added by tbe Lerolutioa Act XXXVIU of 1920. Tbeeancttoa required by this section for s 
prosecution against any person for any act purporting (o be done uuder Ch. IX ia that of tbe 
Local Qovernment or of tbe GoTemor-Ocneral in Council, sad want of sneh sanction cannot 
be cured by 8. S37 fn/ra, 31 H 89, wbere29 U. t$9 is/oEotecd and 22 C. 176 not /olhtced. 
No sanction Is necessary (o prosecute s polio^offieer in charge of patrol duty wbo Is below 
tbe rank of an S.H.O as suob an officer bas no power fo disperse an ualawfui assembly by 
force, 80 C 3iB. 

Any act purporting to be done uoder Ihfa chapter.— A Polico-oflioet below the 
rank of an S.H 0. bas no power to sot onder this chapter. Tbe protection enures only to 
acta putpotUng to be done under thU Chapter and not otherwise, 80 C. 318. 

Qood talth.— Nothing Is a.sid to be done In good faith which is done without due cere 
and aiUstlon 6. 82 I.F.O, General Oiaoses Act X of 1897, B, 3 |20; defines good faith as 
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(olloics : ' A tblng (ball bo deemed to bo dono In gaodfalih nhero it U in lad dono honestljr, 
Trhclbet it it done negUgentl)’ or not * but having regard to 8. 4 (3). tupra, Ibo doflnitlon ol 
ibe Penal Code i« to boadopted tar conattning th« «ord< ol the Code. Tho vrordi 'in good 
faith ' Occurring in c1«. (o) to (c) i« omltfed in cl. (d), ao that dtsobedtonce to order is sulBcleat 
juallBcation in tbe caso of persons reentloned Ine|. (d), so long as the order is one tbojr aro 
bound to oboj. Cl. (i) is not applicable to pollco-oflicera, A polico^fiicot fi not protected 
simply becausoho obeyed tbo orders of his enporior officer. The degree of foroo depends on 
tho nature of such assembly. Fores must alwaya bo moderated and proportioned to tbocircum* 
stances of the case. The laUag of a life may be justified only by the necessity of 
protocUng person or property against viotence or crime or by the necessity of dispersing 
a crowd which is dangerous unless dispersed. When a polleo*offieer without believing that it 
avas necessary for public security to disperse an assembly by firing on them fired !n the air 
without warning and billed one of the crowd, it was hold that ho was not acting in good faith 
and bis set was not protected simply because heoboyed the orders of his superior, 21 M. 219. 
When the defence of tho police-ofiieers was, they wero acting m pursuance of the provisions 
of Ss. 127 and 123 supra and therefore sanction was necessary for the prosecutiou,iaa trialby' 
Jury, the Judge should direct the jury that they should consider tho provisions of Bs, 137 
and 133, supra, and determine wbclhcr the police*officcra wero so acting, 25 C.W.N. 623 m 
S3CL.J. 340. 

Proviso. — This proviso was added by AclXXXVlll of 1920 (Devolution Act), Sch. I, 

CHAPTER X. 

Public Nuisances. 

pQblle or common nulsaaees .are such ioconvenicot or troublesome ofiences as annoy 
the whole eommuolty in general and not merely some particular perseu ; and therefore are 
indictable only and not actionable as it would be unreasonable to mnltiply suits by giving 
to evetyman a separate righto! action for what damnifies him in common only with the rest 
o! his fellow subjects 4 Hlaekittm* Com. p. 1C7. Everyman is guilty of a misdemeanour at 
common law known as common nahance who (1) does an act not warranted by law, or (2) 
omits to discharge a legil duty, It the effect of the ao( or omission is to endanger the life 
health property, morals or comforts, ol tbo public or to obstruct the public in the exeroisg 
or the enjoyment of tho rights common to all His Majesty’s subjects. ,lt is immaterial 
whether the annoyance arises from noise. Blench, nnwholesomeoess or iotorforenco with the 
public comfort or conveuienco If thelegil duty does not exist at common law and a 
particular penalty IS imposed by the statute creating the duty, the remedy by indictment 
lor common nuisance would seem to be excluded. The object with which tho act or 
omission is made Is immaternl if tbo probable result Is to aSeot injuriously, iq any of the 
ways above stated tbs public or any appreciable part of it and il the effect Issucb, the 
nuisance cannot be legalized by long cootiauauce Itxs ooly lo this respect and in the 

guanfum of annoyance that the public nuisaooe differ from a private nuisance Bublio 

nuisances which ate indictable may thus be classified (1) Interference with comfort 
enjoyment or health. (2) acts dangerous to public safety, (3) acts Injurious to public morals 
or decency, (4) unlawful treatment of dead bodies, (S) interference with public rights ol 
passogo by land or water. Arefibofd Cr. Ff. Pr and , p. 13t6'13i7. Chapter XIV, I.P.O. 
deals With public nuisances, offences affectiog the public health, safely, convenience, decency 
and morals. S. 268, 1.P.C., defines pubiio noisaoce thus . A person is guilty of public 
nuisance who does any act or is guilty of an illegal omission, or which causes any 
common injury, danger, or annoyance to tho public or to tbe people in general who dwell or 
occupy properly in the vicinity or which must necessarily cause Injury, obstruction, danger 
or annoyance to persons who may have occasion to use any public right. A common nuisance 
is not excused on the ground that It causes some convenience or advantage, ” S^e also S. 269, 
I.P.O , dealing with negligent act likely to spread infection of disease dangerous to life. 

B. 970 1,P.O> malignant aot likely to spread infection of disease dangerous to life 8. 271 I, P.0, 
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disobediesce to qaarantlne rule. B. 273 Adulteration of food or drink intended for sale. 
8. 27S Bale of noxious food or drink. & 274 Adulteration of drug and sale of such drugs eto. 
8. 277 Fouliog skater ol s public spring cto. 8. 278 Making the atmosphere noxious to health. 
B. 279 Bash driving, etc., iu a public way. S. 280 Rash navigation etc. S, S34 Kegltgent 
condcct with respect to poisonous substances. Ss, 295 to 2S7 Negligent eondnct with fire or 
combustible matter or explosive substance, machinery, etc. S. 2SS NegUgent conduct in 
pulling dcsvn or repairing bnitdings. 8. 2S9 Negligent condnct with respect to animala 
These are all public nuisances puuishable under the I.P.O. and Ss. 292 to 29iA, I.P.O., 
deal with ofiences against public morals and decency. 

1 33. (1) Whenever a District Magistrate, a Sab*divisionaI 
Magistrate or a Magistrate of the first class con* 
CondUionai order siders. On receiving a police-report or other 
sance. information and on taking such evidence (if any) 

as he thinks fit, 

that any unlawful ohstroction or nuisance should be removed from 
any way, river or channel which is or may be lawfully used by the 
public, or from any public place, or 

that the conduct o/any trade or occupation, or the keeping of any 
goods or merchandise, is injarions to the health or physical comfort of 
the community, and that in conse<iuence such trade or occupation 
should he prohibited or regulated ot &yxch %oo3is ot merchandise should 
be removed or the heeping thereof regulated, or 

that the construction of any bmlding, or the disposal of any sub- 
stance, as likely to occasion conflagration or explosion, should be 
prevented or stopped, or 

that any building, tent or structure, or any tree is in such a condi- 
tion that it is likely to fall and thereby cause injury to persons living 
or carrying on business in the neighbourhood or passing by, and that in 
consequence fAe removal, repair or support o/ SMch building, tent or 
structure, or the removal or support of such tree, is necessary, or 

that any tank, well or excavation adjacent to any such way or 
public place should be fenced in such manner as to prevent danger 
arising to the public, or 

that any dangerous animal should he destroyed, confined or other- 
tcisc disposed of, 

such Magistrate may make a conditional order requiring the 
person causing such obstruction or nuisance, or carrying on such trade 
or occupation, or keeping any such goods or merchandise, or owning, 
possessing or controlling such bmlding, tent, structure, substance, tank, 
well or excavation, or owning or possessing such animal or tree, within 
a time to be fixed in the order, 

to remove such obstruction or nuisance ; or 
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to dtsiii from carrying on, or to remove or regnlatc in such 
manner as may be directed, sach trade or occupation ; or 

to remove sucU goods or merchandise, or to regulate the heeping 
thereof in such mariner as may be directed; or 

to prevent or stop the erection of, or to remove, repair or support, 
such building, tent or structure ; or 
to remove or support such tree ; or 
to alter the disposal of such substance ; or 
to fence such tank, or excavation, as the case may be ; or 
to destroy, confine or dispose of such dangerous animal in the 
manner provided tn the said order : or, if he objects so to do, 

to appear before himself or some other "Magistrate of the first or 
second class, at a time and place to be fixed by the order, and move to 
have the order set aside or modified in the manner hereinafter provided. 

(2) Ko order duly made by a Magistrate under this section shall 
be called in question in any Civil Court. 

Ezplanation.^k ‘ public place* includes also property belonging to 
the State, camping grounds and grounds left unoccupied for sanitary or 
recreative purposes. 

Amendmeot.'^he eectloa bas been rcdnfted snd many a doobt which eiisted befoca 
baa bben cleared : the term balldiog ia made to iocinde **tCDt, atructore or tree "and the 
words " that any dangeroas animal should be destroyed or disposed of" bare been added and 
power to order destmetion, confinement or disposal of animals is also giren ; power is also 
given to prohibit or regulate tesde or keeping of goods, etc. 

Scope and object of the Section.— The powers given under this section ate of an 
exceptional nature. The provisions of the chapter abould be worked so as not to become a 
nuisance to the community at large and altbongh every man is bound so to use his own 
properly in aueh a way sa rsol to cause legal damage or harm to his neighbour yet no one has 
a right to inteifera with a free and full enjoyment by another of his property except on 
clear and absolute proof that each use to producing such legal damage or barm and there- 
fore a lawful and necessary trade such as tannlDg should be Interfered with unless it is 
proved that it is injurious to the health or physical comfort, 1 Lah. 163 folUncing 1688 P.R. 
(Cr.) 17. This section Is primarily intended to be exercised in cases where there Is no gnestioo 
that the right claimed was one vested tn the pablic, 4S A. 656 at 666 ; 49 C. 682. This 
section contemplates only an inquiry as to the extifencs or norfexulsnce of the o&slruclton 
complained of. and not an inquiry into a disputed queiUon of title, and where a bond /Ide 
claim or private nght is raised the Magistrate has no power to make an order under this 
this section but should leave the matter for the determination of the Civil Court, 18 C.W.K. 
Ili8wl9 C L J. 631 ; 18 C.W N, 1086 ; 28 A. 88; 11 C. 6. Where the person proceeded agaiost 
seta up title to the property, the proper course Is to proceed under S 137 injral^k. 453. a long 

user by a person ol what is claimed to be a part of the public way may be taken as %bonafid* 
assertion ol claim ousting the jurisdiction of the Magistrate to pass a snmmary order under thia 
section etce tvrsaalenguset by the publiool aplaceaspartof the public road or way raiiesa 
presumptico o! relinquishment by the owner of.the right over it and the Court haa to malntaia 
tbcpoitHiion as atpreecnt found, 29 Cr, L,J. 432 >108 Ind. Cat. 659. Whether there Is a 
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toita fide disputo as to the pubito natuca of the snbiect'inatter, the question ehould be left to 
a Civil Court for adjudication, but whether there is a bona fide question is for the Magistrate 
to decide, 24 Cr. Ii.j. 690»73 Ind. Caa. 802. 4VfaeneTer there is in fact a f)ona claim of 
right m a case la which a person is reqaired to remove a nuisauce the Slagistrate'e juiisdic* 
tion is ousted and he has no power to make an order under this section, 1 C.L J, 934. Sea also 
23 Cr.L J. 1030—81 Ind. Cas. 939. This sectioa only relates to an existing state of aSairs and 
to the possibility of future results, 1 Lah. 1S3 ; 20 Cf. L.J. 962 ; 1901 A.W.N. 26 ; 21 W.R. 
(Cr.) 19. A general order or proclam Uion prohibiting a nuisance cannot bo Issued under 
this section as under S 111 (3), fn/ra. Before this section ombe applied there must boa 
finding that the obstructicn In quastion is situated lo a way which maybe lawfully used by 
thepublio or on any pahlio place, 12 A.L.]. 1029=:15 Cr. L.J. 729 = 26 Ind Cas. 172 A 
pormissiye way may be obstructed at pleasnre by the owner or tenant of the land over 
which it tuns, 13 C. 273 at 273, This section is limited to injuries arising or likely 
to arise to members of unascertatoed mass of the public When a person against whom 
a notice Is issued under this section appears and objects to (he order, the Inquiry 
must proceed asm a summons ease, 20 A-LJ. 692. The persons who require protec* 
tion ate persons Hoi'np or on business in tke neigld>ourJiood or passing by. 

It would be straining the meaning of the words to hold that the section applies to 
persons living actually in the alleged dangerous building or in the servants' quarters in the 
compound belonging to it This sectioa does not therefore empower abM^gistrate tooideran 
owner of a house standing apart from the public to its own compound, to repair, 20 A. 501. 
The words * when empowered by the Local Ooveinmenl in Ibis behalf ' are now omitted by 
the new amendment. All First Glass MigUtrstes in the place of those spsciallycmpowered, 
have been now authorized to t tke action when necessary. This seotiou is not intended to ba 
employed to avoid the necessity el filing a civil suit in regard to a constroctios which bad 
been la esistenoefor several years, 29 A.L.J, 112b 27 Cr. L.J. 27=91 Ind. Cas, 59. An 
order under this section and under the sabsequent seolions of the Obaptez Is an order against 
a partioalar lodlvldua] and when that indlvldoa! dies, the order must bo considered to ba 
spent and no order can be passed against his successor in-interost withont fresh proceedings 
26 A.L.J. 905=29 Cr L.J. 499 (2)=1C8 Ind Cas. 563. ' 

District Maslstrate, Sub'divislonal Alasistrate or Alaglatrate of the first 
class.— Only these Alagistrstes, and not a Feesidonoy Magistrate, are entitled to act under 
this chapter A Ptesldenoy Magistrate can only deal with nuisances under the Local Acts. 
A Sub'divisional Magistrate after passing a conditional order under this section may refer this 
matter to a subordinate blagistrate for disposal. There is nothing in the Code to prevent 
such a course, 6 Fat. 428 at 930 where 92 C 159 ; 17 C. 662 ; 25 C. 278 are referred to but in 
50 C.L.J. 2Si, it was held that that the MaglstcUo cannot refer the matter to a third class 
Magistrate as this section says that proceedings should be iu the hands-of a District Magis* 
trale, etc., aud a third olas Magistrate cannot inquire and report. 

Any unlawful obstruction or nuUance ahould be removed from any way, 
etc., which In hla opinion — Obstruction to private paths and drains can only be dealt 
with by Civil Conrts, 2 W.R (Cr.)33; 6 W.R. (Cr) 88 The words * tn hts opinion ' have 
\>ota newly added. This is to empower Magistrates to Issue a conditional order under this 
section when in bis opinion the way, river or channel which is the snbject of unlawfnl 
obstrnction or nnisance may be lawfully used by the’publio The amendment Is designed to 
meet the difficulty which arises when the defencs set up that the way, river, etc. , is private 
property of the objector, and that so public right exists. Si ofObjs.and Beas. This section 
deals with an obstruction to a way, river or channel which is or may be lawfully used by 
the public, and the obstruction most be toa pnblio use, 22 B. 933 The duty of determio' 
ing whether the site of the obstruction isapnbtlo place or way Is cast by the section on the 
Magistrate in the first instance and undetno circumstances can it be left to thejury and 
unless the 3Iagistrato finds that the placeorway Is public he has no jurisdiction toproeaed 
with the Investigation, 9 Lab. 229. The erection of a dam across a public river is an 
unlawful obstmetion wbieh can be ordered to bo removed under this section, 21 Cr. LJ. 
68«5I Ind. Oil. 107. Tht word channel la not defined In the Code but it Is quite wide 
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tnoQgh to iccla^e ft tniter coarse In tho centre of s cfttehaent area for rainwater wbicb 
taVes the water falling in that area ton pabllo tirnni, 22 L,W> 470-1S25 M.W.N. £63>27 
Cr. L.J. IOSbSI Ind. C&s 837. Undcrthla eection power Is glren only for' the remoTal of 
an obttmetioD and there ti no provltionlor the reconiirDctlon cf n band which has been 
once remored, 26 Cr. t J. 817-65 Ind. Cel. 837. rnltding ft cittlo tough on OoTernment 
waste land toneblng a pnblic road was held to be an unlawful obstruction The motire with 
which ft public hlghwa}- it obstructed la abaolatoljr itrcIcTAot and it does not mitter wfaen 
as a matter of fact the structure causes practical ii eonTcnicnee or not, because the hnd In 
which it is built thoogh not at the time necctsaiy for continuous use of the pnblic, maj be 
required for such u^e when there is Increased triflio or (or anjr other similar rcseon, 23 A. 
189 ; 14 C.W.N. 514 ; when the encroachment complained of is edmittedlj on a public wsj, 
bowcTcr bona ^dethe claim may be, the Masistrato'i Jurisdiction is net ousted, 6 C.W.N. 
836 ; 32 C. t33. A mere construction of a latrine in one's own land cannot bo considered 
to be a noisance within the moaning of this aection. An order directing the removal of a 
latrine built on one's own property Is nitbout Jarisdicllon allhongh tbo Magistrate can 
direct the owner not to use the latnoo in such a way as to cause ntiisanco to bis neighbours, 
28 A.L.J. 86s29 Cr, L.J. 233-107 Ind. Cas. 242,/ot(oirin<7 28 C. 425. Acommoo nuisance 
cannot be eieuscd on the ground that it affords some conaenienco or advantage to tho 
person goiity of it, 34 A. 343, 6ce also 26 Cr. L.J. 203^99 Ind, Cas. G39 ns to the erection 
of a bund amonnting to a public nulsanco justifying the passing of an order under tbis sec* 
tlOD when once such a bnnd has been found to be an encroachment the conditional order 
cannot be discharged on the ground that the encroachment cautes no ineonvenieoee. 
6 Pat 423. 

Lawfully used by the publle.—Beforean order can be made ordering the removal 
of an ebstruettoo to A way or public place, there must be a finding that tbe obstruction in 
question is on a way which may be lato/ullu ustdby the public crin a public place, 12 A L.J. 
1024-18 Cr.LJ. 724-26 lad. Cas. 172; lOCr. L.J. 210-3 Ind. Cas. 7. There is re 
warrant for the view that Railway Imd le necessarily a public place, with regard to which 
aeUon under this section can be tahen. There must be a finding that the land encroached 
upon is in a way which is, or may lawfully be used by ibe public, 24 Cr. Ii.J 653874 Ind. 
Cas. 1047. In 36 A 209 it was held that when a perron whose field was on a lower level, 
raised the level of his field to each an extent as to cause damage to the neighbour's land, no 
action could be taken under this section against him, as the field or even il a channeli was 
not such as bad been oz could be lawfollj used by tbe public. This ruling is based upon tbe 
tact that tbe field over which tbe water used to flow was not a public field and hence this 
section could not he applied to it. Tbe Court was apparently prepared to concede 
that the field ovet which tbe water flowed could be described in a wids sense as a channel. 
23L.W. 470-1S25 U.W.N. 663827 Cr. LJ ff8=SllEd. Cas. 537. See IOC L J. 484. 

The Conduct of any trade or occupation Injurfoua to health etc. — “it was held 
that the section dealt with only trades or occupations which are in thetmelves injurious, 
but by the new amendment the conduct of any trade, etc., the provision as to various trades 
or occupations have been amplified in order to provide for cases In which it is fbe manner 
in which tbe trtde or occupation is condneted which may be Injorions to the health or 
physical comfort of the community. Sf.o/06ys. ond Heat. Seel Lah. 163 follotnng 
1883 F.P.. (Cr.) 47. Where there is no evidence that the manufactnre of bricks was in itself 
Injurious to the health of tbe resident of a college near by or that tbe persous proceeded 
against were so working that the health of any one was being impaired, an order passed under 
this section was set aside and tbe High Conrt remarked tbus “ Tbe powers given under 8. 133 
of the Code are of an exceptional eharseter. The sights Involved are important and the case 
essentially one in which if tbe residents of the college considered themselves aggrieved they 
shonid have taken action in the Civil Court to al«te tbe nuisance alleged and tbis can still 
be done. Tbe fact that tbe college was built many years ago In tbe present position in order 
to have an open country round and pure air is beside the point and is no ground for ignoring 
the legal rights of others. It is open to tbe college aathorlties to acquire the surroondlog 
country In which the brick kilns had existed for many years," An order against some 
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persona inoculating theic chlldieu upon&n outbreak of Bmall«pox is not covered by this 
section as those persons cannot be said to be carrying on a, irade or engaged in an occupation 
IS Cr.L J. 2S3»23 Ind. Caa. 205. Though a Surnln^ ghat may not be a nuisance under this 
clause, if it is in such an oSensive state as to be a source of injury or annoyance to the 
people of the vicinity, a Uagistrate nill have jarisdiction to act under this section, 25 C. 425 ; 
19 U. 36S ; 49 A, 433 where20 A b J. 657 and 692 and 6 A. L J, 685 are followed, noise injarious 
to the physical comfort of the commaoity is a nuisance nitbin this section, 32G.L.J. 42= 
21 Cp. b.J. 669« 57 Ind. Gas. 829. This section authorizes action being taken if any trade in 
question is injurious to the physical comfort of the community. An order prohibiting the 
discharge into a river of an effluent from a factory which might be injurious to the health of 
the community which has rights to use the water of the river cau validly be made under 
this section, 28 Gr. L.J. 317 = 100 Ind. Caa. 541. But at the same time it is necessary to 
take that all the circumstances into account to see that interference with publio comfort is 
considerable, and a eonsidarable section of the publio 43 not nSeeted injuriously, general 
equitable principles not being lost sight of, 12 Cr. I, J. 146 = 9 Ind. Gas 891. 

Health or physical comfort. — That is, as distinguished from religious or sent!-- 
mental gratidcatiOQ such as arising from carrying taboots along a certain publio road. See 

2 B. 457. 

May make a conditional order. — A Magistrate who commences proceedings under 
this section is bound to follow the procednre laid down in this chapter. He cannot proceed 
with the inquiry without issuing a conditional order and when the alleged public right Is 
denied and there Is reliable evidence in support of such denial he is bound to stay preceedings 
until the matter la decided by a eompetcut Civil Court without directing any particular party 
to go to a competentOlvil Court, 29 Cr. L.}. 530^169 Ind. Caa. 354. The conditional order 
under thU aeotion must he each that the person against whom it is directed can learn from 
Itstermawhatitiatheyare to do for the pnrpose of complying with it. When it la too 
vague and Indednlte, the final order made under 6, 187, m/ra was set aside by tbe High 
Court holding that It was unnecessary to send back tbe case for retrial, as under 8. 137, iufra 
it could decide only on the reasonableness or propriety of tbe conditional order and was no 
competent to go behind it, 11 C.Ii.J, 114=11 Cr. b J, 213=5 Ind. Caa, 7 <2, 

Requiring the person ~Tbe word '* person ’* according to 8. 11 I.P.O inolndes a 
company or associatiou or a body of persons. Incorporated or not A Magistrate cannot 
proceed to paas an order for tbe removal of a nulwooe under this section without calling on 
the party to show cause why tbe order ebould not be passed against him and without hear* 
Ing his objections if any, even If they are filed ^slter the time fixed originally but before he 
takes up the case. 

Persons llvlns or carrying on business In the neighbourhood. — By these 
words are meant not the persons who in tbe exercise of their private rights may use a 
building supposed to be in a dangerous condition, but unascertained members of the pnblio 
whose ordinary avocations may take them to tbe neighbourhood of such building, 20 A. SOI. 

Building, tent or structure likely to fall, etc.— The term '* building” is made 
DOW to include tent or other structures. To juatlly an order, there must be proof that tbe 
building is in a dangerous state at present. Dangeroua trees also are included now. 

Any dangerous animal should be destroyed, etc,— This isnewly introduced and 
provision is here made for the destruction or disposal of dangerous animals. 

Remove such obstruction or nuisance.— The order under this section shonld be 
confined to a direction to remove the nnisaoee complained of. It must be left to tbe person to 
choose them most efieetlve way of removing it. If a tank is a nnUanco or It may be removed 
by filling it up or by excavating it to greater depth. He should be allowed the opportunity 
of using bis disoretion as to tbe mode in which bb would remove the nuisance, lOUT.R. (Cr). 
fit. A final order directing a person to remove such portion of a platform as might be 
obstructing a public highway being vi^ne and indefinite, such an order was held bad, 

23AJi4. 13. 
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tlemove or rejrulite «uch trade. etc.->lt it o( eonne possible to taggcst that 
power to order ' rttooral ’ of a trade mast be held to Ineludo power to remore anything eon* 
sected with that trade or restore the itofiuftia before that trade commenced. Bat that Is 
not the natnral and itraightforward meaning of the expression ' romoTal of a trade' and 
the Court has no right to strain the natoral and etraighttornard meaning merely becaase an 
order that might be passed by so doing would pcssibly be rery desirable. The poners given 
under the section suggest three diOcrent waja ft) the bfagistrate may simply order the 
partytoitop carrying on the trade, tie. (3) May ordertt to bo removed to a short distance 
holding the trade tube Injurloai. fl) May allow the trade to ho carried oq under certain 
conditions holding it to be injarions. It shall be manitistiy straining the language to bold 
that removal of trade includes ordering the patty to restore ifnfus quo, 27 A.L.J. 177. 

Tank, well or excavation ahould be fenced In,— Under this section the ifaglstrato 
cannot Order the yilfinQ 0/ an excavation : he coold order only that the excavation be /enerd 
tn, 22 B. 7U ; 27 A L.J. 177. Where a tank U used as a reservoir for water, tho Magistrate 
may order it to bo fenced in to prevent accidents, but where the tauk is proved to bo 
injurious lo the health and comfort of the community, ho may treat It as a public nnisance 
and order it to be filled up ; to fence in, each an excavation and to stop there, would be to 
make a dead letter of this section, and to takeaway from Ihecommauity the relief which the 
law gives them, 10 W. R. (Cr.l 27. 

>Vlthta a time to be fixed In the order.'-*Every eoaditionat order must fix a 
time withio which tbe person Is required to remove the obstruction, etc., when the time 
fixed in the order is allowed to expire without obeying tbe order or appearing to show 
cause against it, tbe liability to punishment attaches irrespective of S. 110, tnfra, 31 U> 280. 

To appear at the time and place to be fixed by (he order.— Tbe order must 
appoint a time within which and a place where, the person to whom it is directed to appear 
and move to have the conditional ordersetaside or modified, 9C. 637. It must be addressed 
to a particular person or persons. It cannot be addressed to tbe public at large as in the 
case of orders under 8. 144 (3). fn/rn. The Msgistrato is bound to hear the ob]ections and to 
take evidence tendered under S. 137, in/ra, 20 A.LJ, 692 and 667, B CL.R* 431} 
11 B. 376. He is also bound to compel the altecdance of witnesses when required by a 
party, 6 C.WN 543. Where from the conditional order the person ngvinst whom it is made 
could not leirc what he is to do for tbe purpose of complying with It, it being vague and 
indefinite such an order is bid and the High Court while retting aside the order declined to 
send back the case lor re- hearing as it thought that no useful purpose could possibly be served 
by suchacourse, 11 C.L.J. lldsit Cr.LJ 213«>5lDd. Cas. 722. 

No order duly made shall be called In question In any Civil Court.— It is 
not competent to a Civil Court to set aside an order duly tnade under this section on the 
ground that it was made without jurisdlctioii as tbe subject matter iu dispute was private 
land and not a thoroughfare or public pUce. But tbe Civil Court irrespective of the order 
made under this section may try the question whether the land in question la private pro- 
perty or not as between parties to such suit and those who claim under them, 6 C. 291 ; 

2 B.467 : 3 B L B. 293 ; 4 B L.R. 24(P.B ). To such a suit it is unnecessary to make the 
Secretary of State a party, 16 0. 463 (F.B.) But in 17 B. 293 it was held that a party 
aggrieved by an order under this toction may sue for a declaration of title against Oovern* 
meat who Is interested In denying plaintiff's title to tbe land ; see 6 B. 670, where it was 
held that the patty dissatisfied with the Magistrate's order cannot sue the Magistrate, but 
must sue tbe Secretary of Stato, see also 15 Cr. L.d. 259s23 Ind. Cas. 467. This clause 
provides that no order duly msde shall he called In question in any Civil Court and therefore 
It U necessary that the provisions of this section should be sparingly used and it the party 
against whom an order is contemplited nisea the question that the land is his private land 
he should stay bands and refer the party to a Civil Court, 18 C.W.H. 10S6. 

Revision.— In 43 C. 534 it was held that it was not the praotiee of the High Court to 
intertain an application in revision against an order made by a Magistrate unless tbe party 
25 
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Rggrieved has first moved the Sessions Jadge under Bs. 435 and 438, infra, see also 50 C. 423. 
The High Coart cannot set aside an order under this section except on an error of larv or an 
excess of jnrisdictiOD. The Magistrate's proceedings being jadlcial proceedings, it is open 
to the High Court to revise the order on a point of law, 9 B.HCB. 160; 7 BL.R. 449: 
9 B L B. 417. 

The High Court wili not Interfere in reviaion when a Magistrate dropped proceedings, 
1 C.I 4 R. 486 ; 8 C. 8S3. A Magistrate clearly has Jutisdiction to exercise his discretion by 
decliningtodecide vrhen the public right is strongly dispnted and sending the party toa 
Civil Court, 4S A. 656 at 666. Orders under this chapter are orders in a Criminal trial. No 
Xietters Patent Appeal lies therefrom. The fact that the person proceeded against is a 
oompetent ^vitnsss on hU behalf does not mahe it the less a Criminal trial, 39 M 637. 

Further Inquiry. —When a Magistrate dropped proceedings under this section the 
Distrlot Magistrate or Sessions 3udgohas.no power to order further inquiry under S 436, tnfra, 
24 C. 39S. The proper course is to refer the matter to the High Court under 8. 438 fn/ra, 
when the order is lilegal or ioproper. 25 C. 425 ; 26 Cr.L.J, 125 (l)sS3 Ind. Cas. 935 (1) 

Co5ta.~-There is no provhiou io this chapter for the payment of costs by any party to a 
proceeding under this section, 26 Cr. L.J. 517=85 Ind. Cas. 357. 


134. (1) The order shall, if practicable, be 
tio^oforde*!! served on the person against whom it is made in 

manner herein provided for service of a summons. 
(2) If such order cannot be so served, it shall be notified by 
proclamation published in such manner as the Local Government may 
by rule direct, and a copy thereof shall be stuck up at such place or 
places as may be fittest for conveying the information to such person. 

Scope of the aectloa.'^The terms of this section are directory and an omission to 
follow stiiocly such ditecUon though it ie an irregularity does not invalidate the order 
where it is shown that the order ptseed has been aotutlly known to the person aSected by it. 
Such omission does not prevent (he ease coming within 6. 188, 1.P.C., 16 C 9, 12 H. 475; 
S W.R. (CM i. 

Order ahatl If practicable be aerved on the person.—The order herein referred 
to is the conditional order under 8 112, supra, and such conditional order is to be served on 
the person individually and an opportunity pvea to him to show cause against such order. 
It is only when serviae is not practicable, that resort is to be had to notification by proola. 
mation, 8 A. 99. la order to ascertain the manner in which tbe order may be served it 
is necessary to refer to the provisions of 6s. 69 to 71. supra, It is plain that tbe procedure 
provided by 8. 71, supra, cannot bo made use of unless service in the manner provided by 
8s. 67 and 70, supra, cannot be efiected by due diligence, A conditional order under this 
section is not legally served when It is not proved that the order was served in the manner 
provided for service of sammons. First It sbonld be proved that service could not be efiected 
peisoDaUy under S, 69, supra, and then it could not be effected in the manner provided by 
6. 70, supra, and It is only after that, service by affixture should be resorted to under B. 71, 
supra, 43 O.LJ 113. 

In manner herein provided for aervice of summons.— .See 8s. 69 to 73 as to 
manner of service. Service on anagent is sufficient, 30 A. 394. Omission to follow strictly 
the direction as to service of order on the person proceeded against is only an irregularity 
which can be oared under B. 637, %nfra. 

Sub'Sectlon (2),»Di$obodicnea oltbenrder duly promulgated by a llfagistrate Is an 
oRones under 8- 188, 1.P.O., 540. 1S2. 


8s. 134—1361 
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person against whom such order is made shall — 

(a) perform, within the time i« the manner 
specified in the order the act directed thereby ; or 
in accordance with such order and either show cause 
against the same, or apply to the Magistrate by 
whom it was made to appoint a jury to try whether 
the same is reasonable and proper. 

Scope ot the «ectlon— Thlt sectfoo the T«noQ egiiait whom a condiUoDkl 

order is tnado (i) to perform tbe act directed tvlthiii the specified time, (2) to appear (o stow 
causa agalDsl tba same, (3) tc applp to the Magistrata to appoint a jury to try whotbor tbo same 
is teasonablo and pnper, 43 U. 316 at St8. 11 b« appears to abow causo. tbo procedure laid 
dorm in B. 1S7, infra. Is to be follotred. lie can boar the easo on eauso sboim and may 
record eTidenoe as in summons cases and may oiiher drop proceedings or mabo tbo original 
order absolute Bat 1! be eltims a jury, the Magistrate is to proceed under S. 1S8, tn/rd. 
Both Be, 137 and 133 are impcrtliTe in tbeir tc-rmsand the Magistrate has no discretion in 
the matter. The party emuot both ebow cause against the order and at the same time 
claim a jury. 13 C.W.N. 367«10 Cr. L d. 4£4s=4 Ind. Cas. 72; ISOO A.W.N. 204. 

And In the manner apecifled -^-Xbe vrotde ‘and in the manner ’ are new. I( tbs 
person appears the Magtstrato is bound subject to S. 199A \nfra, to take erldeDce aa required 
by 8. lS7,tn/ra. 1 Gom. L.R. 763 ; sec also2S Cr. L.d. 26G.76 lad. Cas. 626. 

Apply tor the appointment of a fury to try.'^-Belerence to a jury is entirely 
optional with the person against whom an order is made, but it be applies (ora jury 
he is bound by tbeir Terdict, 14 C. 60. When an application is made lor the appointment of 
a jury the Magistrate cannot decide the matterby aiocaUnquiry, 2 O.L.R. 8t8 . Weir 11,63. 
When the iuty return theu verdict, the plea o! obstruction under a bona /Ide claim of right 
cannot be raised, 22 A. 267 : ISOO A.Tt.N. SO. Bimilatiy when tbe party appears to show 
causa and does not object that it Is not a publio way, be cannot afterwards raise such an 
objection as to ibe MigUtrate'e juriediotion in rejecting tbe plea as not honafiit, 15 C 554. 
An application for tbe appointment of a jury must be made to tbe Magistrate who passed 
tbe order under S. 183, tupra, and it would seem that be alone is entitled to doil with the 
case, 9 Id 201 ; 25 C 273 ; 43 M. 316, There is uothiog id tbo Code to prevent a Magistrate 
mskiog a conditional order and sabaequeully referring tbe matter to a subordinate Magis* 
trate for disposal. It is only wbea the person appears and demands a jury that the matter 
should be disposed of by the Magistrate wbo made tbe original order. 6 Fat 428 at 430, 
Tbe jury is to be appointed to consider whether tbe measuros directed by the Magistrate are 
reiuonaMe and proper, 30 A. 3S4, and tbe Magistrate bis no jurisdiction to refer tbe case to 
a jury unless he finds that tbe way alleged to be obstructed Is one which is or may be 
lawfully used by the publio ; it was held in 31 C. 679 that the Magistrate is ‘not entitled to 
refer to the jury and ask them to dtade whether Vtere was a public right of way, see Weir II, 
64 and 14 C W.N. 544. Tbo new 8. 133A makes this clear. 


135. The 

Person to whom 
order is addressed to 
obey. 

(6) appear 

or show cause or 
claim jury. 


136. If such person does not perform such act or appear and 
show cause or apply for the appomtincdt of a jury 
“5 teijuirea by sectioa 135, he shall be liuble to the 
penalty prescribed m that behalf in section 188 of 
the Indian Penal Code, and the order shall be made absolute. 


Scope of the section —Tbe provisions of this section are striogeat, because tbe 
fnteution it to create facilities fcrcoodiUoinl orders which Magistrates are authorixed to 
pass under this Chapter iu order to prevent daegsr to the public, beeomlog final without 


196 


IBE code of OBlllISAL BkOOEDUBB. 


[Chap. X 


needless delay and tbcieby ptompUy to enenre public safety, 12 U. 473 at 978 ; before 
proceeding cniamally for a breach of the order It must be shown that the order clearly and 
unequivocally prohibits the Ibing said to have been done. If the older is ambiguous and 
capable of two interpretations, the one most favourable to the accused must be adopted, 
16 C. gktl3. 

Appear and ahow cause.— Tbe Magistrate is bound to take evidence and make 
some inquiry under S. 135, infra, 1 Bom. L R. 763, 

In that behalf.— Tbe words *' tn flutf befitif/’' mean ioi his failure to comply with 
the requirements of S. 185 supra, 12 U. 97S. 

Order shall be made absolute — When once an order has been made absolute 
it IS not competent to tbeparty efiected by it to go behind and question its validity in any 
way, 13 A, 577 ; 12 U. 975 ; 31 U. 280. These decisions were distinguished in 20 A. Sd. A 
Court has inherent power to fct aride an rxpofle Older, IS Ct. L.J. 219^93 Ind. Cas, 7S0 
non-service of notice would not give the Magistrate power to cancel the order absolute made 
by him and on failure to obey tbe order passed under this sectiou, tbe procedure prescribed 
under 8. 140, infra, should be adopted, 31 C.\7.N. SsOs !9 C L.d. 211=28 Cp. L d. 30=20 
Ind. Cas. 62. 


^ ^ 137. (1) If he appears and shows cause 

.ppSrfw “lira MUSA against the otaet. the Magistrate shall take evidence 
in the matter as in a bummons-case. 

(2) If the Magistrate is satisfied that the order is not reasonable 
and proper, no further proceedings shall be taken in the case. 

{%) If the Magistrate is not so satisfied, the order shall he made 
absolute. 

Scope of the section.— Where a cODdUiooal order under 5, 183 supra Is passed and 
tbe opposite party appeared by pleader before the Magistrate to show cause and denied the 
existence of any public right In respect of a water course in dispute the party denying tbe 
existence of tbe right is to adduce evidence in eupport of his case relevant to an inquiry 
under B. 139 A. infra and the party who moved tbe Court cannot be expected or required under 
this section to produce bis evidence before tbe conclusion of that inquiry and any order made 
without affording the party who meved tbe Court an opportunity to adduce bis evidence 
under this section after the conclusion of the inquiry under 8, 1S9A infra, cannot be sustained, 
Tbe inquiry under this section will commence only after the concluston of tbe inquiry 
contemplated by B. 135A> infra, 39 Cr. L 9. 622 (!}« 116 Ind, Cas. 339. 

Shall take evidence 85 In 5ummona»ca5es. — The provisions of this section ate 
clearly mandatory and no waiver on the part of tbe petitioners can confer on the Magistrate 
authority to act m a manner notpresonbed by the Legislature, tiir., to pass an order without 
recording evidence, but merely basing it on information gathered at a local inquiry to which 
the parties consented, 10 C.L.J. 9S2— 11 Cr. L.J. 1=9 Ind. Cas 936. A Magistrate is not 
justlBed in assnmiog the role of an arbitrator between the parties to the proceedings before 
him- When the parties wished him to blink at the iaw, he should not have readily agreed 
to do so. Consent of the parties or waiver did not vest him with jurisdiction, 
21 C.W.H. B26-.25 CL.J. 34f»18 Cr. L.J 738«90 Ind. Cas 733. The Magistrate 
js not juallBed in consenting to act as an arbitrator and deciding the matter in, 
dispute on mere local inspection, 99 A. 270; nor can the Magistrate decide tbe matter 
merely on the report of a Tohsildsr to whom he had referred the matter for inquiry. He 
must take evidence ia the matter as In a eammone-caso, 27 Cr. L.d. 1259s 98 Ind. Caa. 102, 
An order absolute made without recording evidence but on mere local inipeetloa Is 
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UlfgAl, <9 A. 175. A Conditional order Ckonot bo made tbsoluto wUfaoat tbo party moving 
the Court being required to adduce evidence In aupport ol hie claims even where the opposite 
parly called upon to ehow cause, appeared and denied the right claimed but failed to adduce 
evidence In support ol the denial, 28 Cr. Ii.d. 85f»104 Ind. Cat. 635 5 23 Cr, L.J. 60»69 
Ind. Cas. S2 ; where a Magistrate on receipt of a petition alleging an obstruction on a publlo 
highway ash^ certain ranchut to make a local investigation and on their reporting that a 
newly built shop enctoacbed on tbe publlo highway directed the removal of the building 
relying on the report received by him, it was held that the JIagUtrato was bound to follow 
the procedure laid down in this chapter and determine on the evidence addneed whether there 
was any unlawfnl obstruction of a highway or pnblio place and could not act outside such 
evidence relying lolely On the report of the PdncVii, 21 A.L.J. 162— 2S Cr. L.J. 610 — 101 Ind. 
Cat. 894/olIotrtnp31 A. 453, This cetuinly cannot mean that the person showing cause 
is to et-irt the proceedings and produce evidence to meet a case which be has never heard. 
He ia not eapposed to know the auhstaaceot the Police report made to tbe Magistrate oroffurr 
in/omofion on which the Magistrate acted ; he li enlitlod to bear the evidence, taken as in 
summoDS'OSBOs and cross*examine, and then he may produce his own evidence if so advised, 
^Vheo this has been done, but not before, the Magistrate can make the conditional order 
absolute If he finds aufilcient reason fordoing ao,** St A, 453 at 456,/o2fotcfn7 24 0. 355; 
11 A.L.J. 231sl5 Cr. L.J. 23-22 Ind. Csia. 167. It U o'oatly Intended by the Legislature that 
the Court ehould hy itseli go into the evidence before m^klDg a preliminary order final and 
ehould give a Indicial deeisioa in the matter, 20 A.L.J. 657 — 27 Cr, L.J. B34sS3 Ind. Css. 944. 
After the conditional order Uas been made, it Is Inoumbenton tbe Magistrate to taka evidence 
as in a eummons case if the final order is to be made by him, 47 B. 89 at 91 ; 42 C. 702 ; 
22 Cr. L.J.232 ; 28 Cr. L.J. 899-104 Ind Cas. 635; 28 Cr.L.J. 60^99 Ind. Cas. 92. Where a 
person against whom a conditional order under S. I83, supra has been made appears and 
shows eaute, tbe Magistrate is bound to take evidenee as in a summons-case and be eannet 
make tbe order absolute under thle eectlon merely 00 tbe ground that so evidence was pro* 
duAed before him la support of the written etatemeut filed denying any eneroachcoeat on the 
publlo way. The procedure prescribed, in B 211. sn/ra, is., when the accused appears, tbe 
Magistrate is first to ask him to show cause, and If he does so, then the Magistrate is to beat 
the complainaut'a evidence first and then the evidence for the accused. The Magistrate 
should therefore in a ease under this chapter bear the evidence in support of bis order before 
calling upon the person on whom the conditional order Is served fet his defence, and each 
omission certainly prejudices the person proceeded against and the order under this section 
making absolute the condUioosl order Is illegal, 47 A. 311. Where in a case of alleged 
obstruction to a public way ibe Magistrate made a con ditional order bot dropped proceedings 
when the person called upon to show canse raised the question of the Magistrate’s jurisdiction 
to proceed with the inquiry as the matter had been previously inquired luto. held it was the 
duty of the Magistrate to follow the procedure laid down iu sub-section (1) of the section, 
to take evidence and then consider whether the objection rtised was a complete answer or 
whether tbe case should he referred to a Civil Court for determl&atlon, and there was no room 
for applying the doctrine of rrs/wdteofa, 19 C W M. 332; 44 C, 61. The person proceeded 
against is not an accused person and be Isa competent witness on his behalf, 9 CW.H. 983, 
The Msgistiate cannot act on his own opinion and also cannot act solely on local inspection, 
tlB. 375 ; Weir II. 62; 17 U.L.T. 142=16 Cr. L.J. 207-27 Ind. Can 767. When the person 
who was served with a notice under 8. 183 lupra appeared on the day fixed for hearing bnt 
hailed to appear and produce ovidouce on the adjourned bearing, this will not jnstity the 
Magistrate in making it absolute without recording formal evidence, 2 Bom. L.R SlB/olfotori 
in 28 Cr. L J. 1036-106 Ind Cas. 220. Tbepenon who it called upon to show cause has an 
undoubted right to call upon the Court to compel the attendance of his witnesses, 6 C.W.N, 548, 
A verbal order to remove an obsltncUon hasoot theeflect of an order under this secHcn and is 
not lawful and disobedience of such an order is not pnuUhable under the I P.O., 18 Cr.LJ. 21 
=20 Ind Cas.328 men thepartyappearstoshowcame, tbe Msgistratecannot send thecase 
to another Magistrate even If the partieaamsent, and pass final order acting on the report 

sent, 47 B 89; 21 C,W.N. 626; 20 A.L.J 657 = 27 Cr. L J. 861=95 Ind. Cai »M. Where 
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the persoQ against whom proceedings are initiated under S. 133 supra appears and sets up 
his title to the property In guestion, the proper course lor the Magistrate is to proceed under 
this section, 49 A. 453, 

Sub-aectlon (2) — This sub-sectton is in accordance with the decision in i C.L.R. 486. 
If in a case relating to an obstruction to an alleged public thoroughfare the Magistrate finds 
that the way is not a public thoroughfare his jurisdiction to proceed ceaecs and he cannot 
direct the removal of cbstructioa under this Bectloo, IS W-R- (Cf-) S7. Where the publio 
natureoi the way is disputed it ia inoumbent on the Magistrate niter taking evidence to 
determine whether the claim is dona /Ue and if he finds it to be so, be is bound to stop 
iurther proceedings and refer the parties to establish their right in a Civil Court* 
24 Cr. L.J. 856s 74 lad. Cas. 1047. 

Subyaectlon |3).— An order made absolute on materials not provided to. by the section 
and in a manner contrary to the pccfieiona of Ihasectiouoa oonsent of parties cannot 
possibly cure the illegality, 47 B. 89 at 92; iO C.L.J. 4S2>sli Cr, L.J. ls«4 Ind, Cas. 436 ; 
'49 A. 475 : 21 OW.N. 926^23 CL J. 343«)8 Cr, L.J. 733:= 40 Ind. Cas. 738. When a 
bona fiie claim of private right is set up, the Magistrate ought not to make his conditional 
order absolute under this section bat the proper course /or him is to pass sn order under 
8. 139A tn/ra staying proceedings until the existence ol such right has been determined 
by a oumpetent Civil Court, 28 A. L.J. 285 fdUowins 42 C. 153 (F.B.) ■ 21 A.L.J. 529 and 
rejerring to 19 A, L.J. 355; 12A.LJ. 243 and 22 fi. 168. When a conditional order 
has been iound to be invalid as being too vague and indefinite and set aside by the High 
Court, the case cannot be sent back to the Magistrate for ra>conslderatton having regard to 
the terms of this section and no useful purpose, will be served by so doing for the vice really 
teals not on the final order under this suVsectios but on the conditional order 11 C.L.J. 119 
8t 118< 


Pfoeedure where ho 1 3®- (1) 0“ receiving an application under 

oUlmsjuty. section 135 to appoint a jury, the Magistrate shal^ 

(а) forthwith appoint a jury consisting of an uneven number of 
persons not less than five, of whom the foreman and one-half of the 
remaining members shall be nominated by such Magistrate, and the 
other members by the applicant ; 

(б) summon such foreman and members to attend at such place 
and time as the Magistrate thinks fit; and 

(c) fix a time within which they are to return their verdict, 

(2) The time so fixed may, for good cause shown, be extended by 
the Magistrate, 

The Magistrate ehafi forthwith appoint a jury'.— -The word "forthwith ’* must 
be construed lo a reasonable way and it meaus that the Magistrate ehall appoint a jury as 
Boon as leasonably can, 4 Lah. 224, This Bcctiou leaves no discretion to tbe Magistrate m 
the matter of appointing a jury wben the petitioner applies for the eataa, Weir. II, 63. For 
form oi tbe order constitnting a jnry see Seb V, form No. XT, infra, Tbe lilagistrite to 
whom tbe appUealicn for the appointment of a jury is made cannot delegate his powers. 
The Magl^tvate referred to in tbis section Is tbe Magistrate who made the condUiooal order 
unde* C. 1S3, supro. This is dear from tbe language of cj. (&} of 8. 135. supra 

Constitution of Jury .•>-The foreman and ono'half of the remalaing members shall 
he nomlneted hy the MegletTal*. Vfben only the loreman was appointed by the Magistrate 
end the rest ol the members by the parties, it was held there was no legally conititnted 
Jury, 16 W.R. (Cr ) 23. The Magistrate la tocxerolsean lodepeodent diaorstlon la ssleoting 
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the nernberii et tho jary md tbe penort telceted ibould not bo persona Interested In 
upboldiog fall condiUonkl order, 21 W.R. (Cr.) 43; 2S Cr.L.J. 1036 = 106 Ind. Cat. 220 ; 23 C. 
499 ; 26 C. 659. The MagUtrato li bound to tnabe his oirn nomin-tiion of the {oretnaa and 
one ball of tbc members o( tbe jary, the other hall being left to be nominated by tbe appll> 
cant. It is cot opon to tbe 5Iagiitrate to asb the applietnt to nominate the jurors and the 
appointment of such nominees amounts to an Illegality, 31 Bom. L R. 79 — 30 Cr. L J. 765 
= 117 Ind. Cas. 333,/ciffctnnn 23 C.449 and 26 C. 869 and diiftnpuisftinp 37 A.26. Wbero 
a Magistrate appointed tbe complainant and bis tffo ^Tltnei5CS as jurors, tbe High Court 
set aside tbe proceeding as there nas no legally constituted jury, 22 W.R. (Cr.) 47. If one 
of tbe jurors declines to act, the Jlaglstrate should appoint anolbet jury and commence 
the Inquiry afresh, 11 C. 84. When on the failure of a jury to report, the petitioner 
applied for a fresh jury but the Magistrate rejecting the application proceeded under B. 141, 
in/ra and msdo bis order absolute, it «as held that the Magistrate Acted illegally and did 
not eicrclse a proper discretion in retusing to appoint a frtib jury, 12 CVf.N. 1C47. Bee 
also 44 A. 575 

Fix a time within which to return the verdict —A Magistrate cannot receive 
and enforce the award of tbe jnry delivered long after the day fixed for the purpose. Bueb 
an award being Invalid it was the duty of the Magistrate to tabe np Ibe case himself, 
Inquire into it and decide it. 7 B.L.R. (Appx.) 57=16 W.R, (Cr,) 23. 

Time fixed rnay, for good cause shown, be extended —This provision was 
introduced to set at rest the conflict of tnllngs on tbs point. The time originally fixed 
may, for good cause shown, be extended by tbe Magistrate. He cannot delegate that pewer 
to the foreman of the jury, 23 A. 159 at 161. 

1 39. (1) If the jury or a majority of tbe jurors find that the order 
of the Magistrate is reasonable and proper as 
originally made, or subject to a modification which 
the Magistrate accepts, the Magistrate shallmake the 
order absolute, subject to such modification (if any). 
(2) In other cases no furth er proceedings shall be taken under 
this Chapter. 

A malority of jurors.— A juiot ebould not blindly follow the opinion olhislellow* 
jurors, Where out o( five jurors on!; two inspected tbe place and the third sever visited It 
hut based his opinion solely On what the other two told him, ^efd that the finding of tbe 
so'Called majority Is not tbat of a legal majority, 23 W R. (Cr.) 4, Tbe majority 
contemplated IS a majority arrived at after full deliberation among the jurors appointed. 

Where a minority of tbe jurors do not act tbe Magistrate cannot, proceed upon a report 
Bubmltled by the majority, but be is competent to act under S. 241, infra and pass such 
orders as ho may thinh fit, 13 C 273. Where under the provisions of 8. 138, tupra five 
jurors were appointed and on account of illness of one of the jntors who failed to attend only 
four ofthem dealt with theesae and made a report and relying on such report, the 
Magistrate made the conditional order absolute, It was bold that although the jury as a body 
can act by a majority that act must be by a majority out of the five who Investigated tbe 
case and therefore the report snbmjtted by lonr ie not a Jegal one and fhe order cannot 
therefore be susteined. 11 Cr. L.J. 432*.6 lod Cas. 7n ; a finding arrived at by a majority 
of the joron cannot be rejected on the ground o! Inoonsisleney by the Magistrate when they 
found the order of the Magistrate to be reasonable and proper, 10 Cr. L J. 210=3 Ind, Cat 7. 
Where three out of the five jurors appointed under the last section refused to return any 
verdict at all, It was held that the Magistrate was not justified In stopping the proceedings 
entirely hut should have appointed a l»ah jury, 44 A. 573, Bee also 23 Cr. L.J. 276= 
eeind. Cai.420, Where the majority of the joreri find tbe order of the M»gl»trate to be 
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reasonable and proper tbe Magistrate eaaoot decline to make tbe order absolute on the 
ground that It involved an inconsistency. iOCr. L.3. 210^3 Ini. Cas. 7. 

Find the order reasonable.— There is aotbing in this chapter laying down any 
hard and fast rules to guide the procednra ol the jury. It is commousonse and justice that 
they should hear the parties and receive the evidence which they may produce and if the 
jury require any evidence it should be prodaoed before them, 18 A. 15S ; 2o C. 669; G C.W.K. 
8S6 ; but see 30 A. 364, which takes a diSerent view. The jury in diciding whether the 
conditional order passed nnder this section is retsooabie or not shall consider any objection 
raised as to the non-existcBce of a pobUc right, 5 0. 673 ; SI C. 079 ; 26 C. 869; S C.W.K. 
343 and 10 O.W M. 843 Bat the power Is now taken away by enacting S 1S9A under which 
the Magistrate la to find as a preliminary point the existence ofa public right and the 
question will not go before the jury if the perbon fails to deny tbs right or fails to adduce 
evidence before the Magistrate after denying the existence of such a right. 

The Maglatrnte shall make order absolute. — The words "the Msgistrtte " in 
this seotion refer to the Magistrate to whom application bss to be made under & 1S5 (t>| to 
empanel a jury and who under 8. 133 does so, 43 M 316 at 319. 


139A. (1) W7tere an order is wade nnder section J3S /or the 
purpose of preventing obstruction, «utsflitd« or 
Proaedurt where danger to the public in the use of any way, river, 

existence «{ public . ^ . f ,, 

right is denied. Channel Or place, the Magistrate snail, on the 

appearance before him of the person against whom 
ih 60 rderioasmade,questionhimastowhether he denies the exUtenceof 
any public right in respect of the way, river, channel or place, and, if 
he does so, the Magistrate shall, before proceeding under section 18T or 
section 188, inquire into the matter. 

(H) If in such inquiry the Magistrate finds that there is any 
reliable evidence in support of such denial, he shall stay the proceedings 
until the matter of the existence of such right has been decided by a 
competent Civil Court ; and, if he finds that there is no suck evidencct 
he shall proceed as laid down in section 137 or section 188, as the case 
may require* 

(3) A person who has, on being questioned by the Magistrate 
under sub-section (J), failed to deny the existence of a public right of 
the nature therein referred to, or who, having made such denial, has 
failed to adduce reliable evidence in support thereof, shall not in the 
suhsequeiit proceedings he permitted to make any such denial, nor shall 
any question in respect of the existence of any public right be inquired 
into by any jury appointed under section 138. 

This section is new and is in accordance with the decision In, 15 C, 564 which held Ih^t 
more assertion ol a claim ot title made wlthont reasonable ground or honest belief In ft or 
honest intention to support it will not oast the Crlniina] Court of ita jurisdiction under 
Sa. 133 to 137, tupra. It Is a matter of eommon knowledge that prior to the amendment In 
1993 the Courts had engrafted on the Code a law which may generally be stated as having the 
flSaet of easting on the Magistrate the duty of detormlolng whether the claim was honn fldt 
and if he found It to b« so to refer the parties to the Civil Court. Tble graft on the Code 
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«ts so doubt dictated bf a fceliDg that Un&s nndosinblo nhero there was sotae reliable 
eTtdenee ot title ia the oppoiito parlj to allowCtimisal Court to order dcstructiou ol pcopertjr. 
The Legiilatore desired to clatifj the law on this point bj^ enactlog this scotiou. It will be 
noted that the XiCglslature howOTcr has rerj carefallf avoided any refereDOe whatever to any 
consideration ol the bona fiiti of the denial o( the opposite party, except so far as there may 
be definite reliable evidence ol that bonafiitM, The Court has not been directed on the 
opposite party showing cause, to consider directly the question of bona at all, but to 
consider whether there is reliable evidence In support of his'denial. The merit of this is 
obvious, a party may make an absolulo denial but be may have no reliable evidence to 
support his deni tl. lie may have an honest belief in hit denial. Hona fida was therefore a 
bad test to apply and to the Leglilaturo has aubstUuted a much bettor one. The blagistrata 
when the applicant shows cause to Inquire into the matter and determine at to the exiatonoe 
ot any reliable evidence This inquiry is ctearly aometfaing quite distinct from the inquiry 
under S. 187 supra and ia to find oat whether there is prsma faeta reliable evidence la support 
of the denial, 27 A.L-J. 333 at 333-87-30 Cr. LJ. 670=116 lud. Cas. 783. This seotion 
was enacted to give efiect also to the Fall Dench decision in 42 0. 1S8, which related 
to the obstruction ol a public way, and It was held there that if the Magistrate finds that the 
claim set op was bona s.e , the right set up is a private and not apubtieonetbe Magistrate 
shonld stay his hands and refer the parties to a Civil Court, 26 A.L J. 1283 at 1288, see also 
24 A.liJ. 329 and 30 Cr. L J 360=114 Ind. Cas. 782. The matter is also elaborately dealt 
with in, 49 C. 682 (F B ) where it was held that the mete raising ot a bonafide claim of title 
will not oust the Magistrate's Jurisdiction. 6ee also 8 C.W.N. 143 ; 43 A. 636 where 28 A- 03 
is not /oUoured : see also 29 Cr. L.J. 234=107 lad. Caa. 483. Under this section on the 
appearance of the party cited the Magistrate is bound to question him whether ho denies 
the existenee of the right la respect of the way. rivet ot channel or place and if he dees so the 
Magistrate before proeeediog under 8. 187 ot 8 188. supra should inquire into the matter. 
The Magistrate could not refuse to inquire into the matter because the objeetion was not taken 
until alatostage of the ease, 23Cr. L.J. lf6$=S8 lod. Cas. 528. When an order is made 
under 8. iSSsupra for preveotiog obstruction to tbepublio in the use of a way.the Magia* 
trate shall under this section question the person called upon to show cause as to whether he 
denies the existenee of any publio tight in respect of the way and if he does so deny, the Msgis* 
trate shall before proceeding under 8. 187 or 8. 188 supra inquire into the matter and if in 
such inquiry he finds that there is any reliabU evidence in support ot such denial he shall 
stay proceedings until the matter ol the existence of such right is decided by a competent 
ClvUCourtand if hefinds DO such evidence be shall proceed according to B 137 or 8. 188, 
supra, 10 Lah. 131 ; see also 29 Cr- L J. 661=110 lod. Cas. 213. The law before 
the amendment was that* as soon as a party appeared before the Magistrate, his duty 
was to determine whether any public right existed. A long user by a person of what la 
claimed to be part ol a public way may bo taken as a bona fide assertion of a claim ousting 
the Magistrate’s jurlsdiotlon to pass a summary order. Vice versa a long user by the publio of 
a private place as a part ot the publio road or way raises a prcsamplion of relinquishment by 
the owner of bis right over it. The Oriminal Court’s doty is to maintain the possession as at 
present found and nndoubtedly the land the uso of which is in dispute is part of the public 
road the right of the private person can only be revived by the decision of a competent Civil 
Court on his favour, 29 Cr. L.il. 422=103 lod. Cas. 659. II the party denied the existenee of 
the publio right, the Magistrate is to determine whether the denial is bona fide or a mere 
pretence. Only when be finds it a mere pretence be can mike the order absolute. If the 
denial is tonnd to be bona flie, Ibe Magistrate’s jnrisdictlon Is ousted. Thus the section 
requires (1) parties shall appearand deny the existence ol publio right (9) reliable evidence 
to be produced (31 such evidence shall bo legal evidence to support the denial. If these 
conditions ate satisfied the Magistrate’s jarisdietloa ceases and he has no jurisdiction to 
weigh the evideneeand determineon which Bide the balinee turns- This section has only 
given etatntory efioct to the view taken before the amendment. The section requires only 
eeidtnee and not proof', and the only oondltion is that on the evidence before hlmtbe 
Magistrate has no reason to think it to be false. The intent ot the section Is that the 
Magistrate shonld neither encroach on the right of the Civil Court which can alone determine 
36 
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the right nor fail to exercise his own jarisdietioo. Tbecriterioa is that the Magistrate should 
find evidence supporting the denial which he can presume to be reliable ; that is necessary 
and sufficient to oust his jurisdiction, 4 Fat.783/oHofM(l in 29 Cr. L.J. 2S4— 107.Ind.Ca8.48S. 
Bellable evidence is evidence of reliable persons ; what is meant by the expression is not* to 
weigh the evidence produced by both sides and then come to a conlusion which side evidence 
he believes or prefers but the Magistrate should taka the evidence as It stands and see 
whether on the face of it, if there was noevidencB to the contrary, be would come to the 
conclusion that the evidence was false and was therefore unreliable, 29,Cr, L.J. 254 at 255 
— 107 Ind, Cas. 4S3. 8ee8l8o23 Cr. L.J. 1080=81 Ind. Cas. 904. It is not the duty of the 
Magistrate to come to a definite finding whether the evidence adduced is in his opinion 
sufficient to support the case set up by the person called upon to show cause. All he has to 
see is whether there is reliable evidence in support of the denial of any public right in 
respect of the subject of dispute. If there is, the Magistrate's jurisdiction is ousted, 
10 Lah. 151. The Magistrate is to inquire Into the question of public right 
if such light IS denied by the person summoned and the person Is entitled to adduce 
evidence to establish the right claimed by him. Where in a dispute relating to the 
closing of An old dram and the opening of a newooe it was denied that the drain wasapublic 
one, the Magistrate instead of proceeding noder this section, at once took evidence under 
8. 133 supra It was held that the procednre adopted was illegal, 23 A.L J, 187= 
26 Cr. L J. 873=86 Ind Caa. 809, when on receipt of a notice under B. 133 supra, reqnlting 
the removal of a building, the party denied encroachment on a publio way, the Magistrate 
should not immediately proceed to take evidence under S IS? supra without proceeding 
under thisaeotion andpassingan ordernoder 8. 140 tnfra, 24 A.L.J. 361=27 Cr.L.J. 473= 
93 Ind. Cas. 697 where 28 A 93 and 1900 A-W.N 204, are referred to. If the Magistrate finds 
there is reliable evidence of the right set up, he is bound to stay proceedings till it is settled 
by a eompeteot Civil Court. ^Vhere a party causing tbe obstruction has prodoced reliable 
eridenee In support of his denial of the existence of any public right in respect of the way, 
tbe ease falls within this section and the Magistrate Is bound to stsy proceedings until tbe 
alleged right isdeclded byaOivil Court, 28 Or.LJ 247=100 Ind. Cas. 119 : once proceedings 
are stayed under aub'seotlon (2) they remain stayed until. there is a decision by a competent 
Civil Court and there Is nothing in the section which entitles the Magistrate to say which 
party is to file that suit in the Civil Court By passing an order of stay under 
sub'section (2), tbe Magistrate ousts bis own jurisdiction to decide any thing above the 
qnestion of title including the onus of proof, 28 Cr. L J 363^100 Ind. Caa. 971. If the 
Magistrate finds that there is no reliable evidence be shall proceed under S. 187 or B. 188. 
The Court is to couslder whether there Is any reliable evidence and some force must be given 
to the word reliable. If there is some reliable evidence, tbe court is to exercise its discre* 
tlon bystsylng proceedings till the matter is determined by the Civil Court. There is no 
direction in tbe section as to which party is to be directed to go to tbe Civil Court. Tbe 
Gcurt is not directed to quash proceedings when there is reliable evidence of the claim set . 
up but only to stay proceedings, 27 A. L.J. 383 at 387. If the person falls to deny the exis- 
tence of pnblio right or fails to adduce evidence in support of his oise, he eball be precluded 
from le-agltating the same question by claiming a jury under B 133 to decide such right. It 
is the duty of the Slagistrate before referring tbe matter to the jury to decide himself whe- 
ther tbe way is a publio one or not and it is only after deciding this question that any matter 
can be referred to the j'ury. If a private claim is assorted tbe Magistrate must himself 
Inquire into such claim and if he finds tbeolMm to be a bona fide question of title be must 
discontinue tbe proceedings, 4 Lah. 224 Tbe proper procedure to be followed where in 
proceedings under 6. 133 supra it is found that there is no reliable evidence to prove that 
the place in dispute is not a public place, is not to dismiss the application and refer tbe 
parties to tbe Civil Court bat to stay proceeding pending before the Magistrate under sub* 
Bcctiton (2) notil the matter of the existence of the alleged right is decided by a competent 
Civil Court, 29 Or. L J. 244 = 107 Ind. Cat. 333. Where the publio right is denied it !o the 
duty of the Magistrate to inqnlro Into the matter and come to a conclusion nnder this 
aectlonand on the result oi the inquiry will depend whether he is to stsy proceedings or * 
proceed andet B. 137, supra, 30 O.W.N. 648= 27 Cr. L.J. 878 = 96 Ind. Cal. 126. .The 
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inquiry must l»e m&de by tbe Mitglttralo bimtcit, upon tbo result ol the inquiry depends 
the subsequent procedure— cither a ilsy o! proceedings, or n further atop under 8. 137 or 133, 
supra. The test is whether there is or it not reliable OTidenco in support of the denial of 
the existence ot the alleged pubUo right. The value of the ovidenco is a matter bettor 
determined by tbe Magistrate It he has heard it himself. The Magistrate cannot depute 
a third class Magistrate to inquire and nport and acting on such repurt decide whether to 
proceed further or not, 50 C.LJ, 291. 

140. (1) When an order has been made absolute under section 
186, section 137 or section 130, the Magistrate shall 
bcinTnwd" absolute" notico o( the same to tho person against whom 
the order was made, and shall further require him 
to perform tho act directed by the order within a time to bo fixed in the 
notice, and inform him that, in case of disobedience, he will be liable to 
the penalty provided by section 188 of the Indian Penal Code, 

(2) If such act is not performed within the time fixed, tbe Magis* 

trate may cause it to be performed, and may recover 
performing it, either by the Bale of any 
building, goods or other property removed by his 
order, or by the distress and sale of any other moveable property of such 
person within or without the local limits of such Magistrate’s jurisdic- 
tion. If such other property is without such limits, the order shall 
authorize its attachment and sale when endorsed by the Magistrate 
within the local limits of whose jurisdiction tbe property to be attached 
is found. ' 

(3) No suit shall lie in respect of anything done in good faith 
under this section. 

Sub-section (!) —Inexcusable delay id carrying out a lawful order, no doubt, renders a 
person liable lot bis neglect, but when he has duriog the course ol the proceedings, endeavoured 
to correct his remlssness, and very slight Injury or jnconveniencehas resulted, It Is certainly 
a grave error of judgment to sentence him to imprUooment, 10 C.L.R. 193 at 198. Under 
this Bcotlou If a person falls to periorm the ad alter the order is made absolute and notice 
served ou him, he it liable under S. IBS. I.P.O. But In an earlier stage also be can be made 
liable under S. 183 If he (ails to perform tbe act ot appear and show canso, or apply 
lot appointment of jury under B. 1S8 supro. Tbua there are two distinct liabilities, one 
under 8. 136 tufra and one under this aection alter tbe order has been made absolute. 

A succeeding Msgiatrato has no power to go behind tbs Order of his predecessor or to 
questlou its validity, 27 C.Vf.N. 459 ; nor can an accused when proceeded against (or die* 
obedience of the order go bebmd tbo order and show cause that tbe order ought not to have 
been made, 12 H. <75. As soon as the person against when an order is made to remove a 
nuisance dies, the order ceases to have (nttber cQect and the Magistrate will not be entitled 
to act under this section and have tbe obstruction removed, 26 A.L.}. 40Ss29 Cr. L.J. 
MS (2)B:109Ind.Cas. 665. 

Sub aection ( 2 ).— The procedure to be followed when the act is not performed by the 
person directed by tbe Magistrate to do it. is clearly laid down intbissob'section, SI C.W.N. 
530 C.L.J. 211sB23Cr>I<.J.80w99 ImLCas. 63. If a party falls to perform tbe aet directed 
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Not to repeat or continue a public ouIaance.^For definition of "public 
nuisance " see 8. 263, I.P.0 m fiefined at p. Ifi7. If a ATagisttata makes an orderundec this 
eecUon, probibitiog persons entitled to use a place dedicated for the communal purpose of 
cremation, when they use the same In a manner either unusual or calculated to aggravate 
the inconvenience necessarily incidental to raeb act, it is not warranted by this section, 

19 H. m. 

Revi4]oa.-*‘8> 435 (3) injra which bad enacted that proceedings under this section are 
not proceedings within the meaning of that section is now repealed by tbeamendmentof 
the Code In 1923 and therefore orders coder this section are now open to revision under 
8s. 435 and 439, in/ra, by the High Court. 

CHAPTER XI. 

Teuporaby Orders in Uroent Cases of Nuisance or 
Apprehended Eanoeb. 

144. (1) In cases where, in the opinion of a District Magistrate! 

a Chief Presidency Magistrate, Sub-divisiona, 
ahSute ^atTnca'’^!? Magistrate, or of any other Magistrate (wbf hemga 
urgent cases of nui- Magistrate of the third class) sgecl&Wy empowered 
by the Local Government or the Chief Presidency^ 
Magistrate or the District Magistrate to act under 
this section, there is siij^dent ground for proceeding under this section 
and immediate prevention or speedy remedy is desirable, 

such Magistrate may, by a written order stating the materia! facts 
of the case and served in manner provided by section 184, direct any 
person to abstain from a certain actor to take certain order with certain 
property in his possession or under hie management, if such Magistrate 
considers that such direction is likely to prevent, or tends to prevent, 
obstruction, annoyance or injury, or risk of obstruction, annoyance or 
injury, to any person lawfully employed, or danger to human life, health 
or safety, or a disturbance of the public tranquillity or a riot, or an adfray. 

(2) An order under this section may, in cases of emergency or in 
cases where the circumstances do not admit of the serving in due time 
of a notice upon the person against whom the order is directed, be 
passed ex parte, 

(3) An order under this section may be directed to a particular 
individual, or to the public generally when frequenting or visiting a 
particular place. 

(4) Any Magistrate may, either on his owti motion or on the appli- 
cation of any person aggrieved, rescind or alter any order made under 
this section by himself or any Magistrate subordinate to him, or by his 
predecessor in office. 

(5) Where such an application is received, the Magistrate shall 
a^ord to the applicant an early opportunity of appearing before him 
either inperson or hy pleader and shoioing cause against the ordersand. 
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if the Magistrate rejects the application wholly or in part, he shall 
record in writing his reasons for so doing. 

(7) No order under this section shall remain In force for more 
than two months from the making thereof ; unless, in cases of danger to 
human life, health or safety, or a likelihood of a riot or an Affray, the 
Local Government, by notification in the official Gazette, otherwise 
directs. 

Amendment-'^Ia sab teotion (IMbd words “cot being & Ifagiatrato of the third 
class" are added depiivlog thlrd*eUss Magistrate of the power to act under this section, 
and the words " there la suffieient ground for proceeding under this section ’’ have been 
newlf added in the same sub-section. In suh-seciion (4) the words "either on his own 
motion or on the appUeatlon of any person aggrieved, ** are added, thus empowering the 
Magistrate toactsuo motu, Suh-sectian (5) Is new and makes it imperative to give the 
party an opportunity ot appearing In person or by pleader to show cause against the order, 
and the Magistrate la hound to record reasons when rejecting the application. 

Scope and object of the section. — This section appears in the Chapter which is 
headed '* Temporary orders fn urgent cases of nutsances * ’ and reading the whole chapter It 
lacUarthatlt relates to interference or dealing of some kind with the land itself or with some- 
thing erected ot standiog.on it ; and the section Is directed to the prevention or direction by 
prompt order of some dednite act 00 the part ot an IndlvidusI, so tbst iojory or nniianee 
may not be caused, 19 C. 127 at 130. This section is enacted for preserving the pabllo 
peace. Private tights mast give way to the necessity of preserviog publio peace. The 
hands of the executive shoald not be tied by the Coarts when they have been deliberately 
left free by the Leglslatore, 30 Cr. B J. 910»11» Ind. Cas. 683. Both the heading of tbo 
Chapter and the language of the section show that the orders passed coder this section are 
only of a temporary character, 27 0. 918; a Magistrate cannot Issue an order the effect of 
which is a perpetual injanctlon, 8 C. SSO; 24 H. 43. This section is ordinarily to be nsed 
In cases of urgency and shoald not be allowed to take the place of any other provision of the 
law which might appropriately apply, 38 C. 878. Its scope is very limited and the powers 
under it should be exercised spaxlugiy and only in urgent cases, 6b A 414 at 416. It is of 
general application and is to be resorted to as a temporary measure, 2 Pat. 94 In a matter 
that can be dealt with both under this section and S. 183, tupra, the Magistrate is bound to 
proceed under 8. 188 unless be thinks that immedtait prevention or epeedy remedy s's 
desirable, Weir II, 93; 1 &L.J. 219. The gravamen of the provisions of this section 
consists in providing a speedy remedy In cases of emergency and a Magistrate is justified 
in passing an ex parte order immediately on receiving a police report, If he is satisfied that 
Immediate action is necessary, and the aggrieved party can move the Court for its rescission 
or alteratioo, 23 Cr. L.J, 433. This section is of general appMcatlon and contains nothing 
which ousts the Magistrates Jurisdiction in case ot bonafide disputes as to possession ot 
laud, 2 Pat. 64 at 101, and the blnglstntein such a cars is bound to start proceedings 
under 8. 145, sujra, 7 Pat 259 Sat a Magistrate may take action under this section in a 
case ot dispute with regard to possession of immovable property when he finds that there 
is no bona f.dt dispute as to actual possession andoue party is merely trying to get into 
possession held by the other. In inch a case it will be manifestly oppressive to subject 
an UDOilendlog citizen in possession by starting proceedings under S 145 infra, 30 Cr. L.J. 
filOallS Ind-Caa. 683. The power of lutpendlng fawlnl rights is en extraordinary ^wer 
which tbould be resorted to tpanngly when other powers are ininSeient. The authority 
of a Magistrate ahould be nsed in defence of rigbta rather than tbeir snspensioo. In the 
Kpresslon ot illegal, rather than in iuterferenco of lawful rights. 6 K. 203 (F.B.) ; 9 C. 132. 
Every person It ordinarily entitled to exercise all rigbta of owuenbip en his propcfty. 
Tho Criminal Oonrt gets Jarisdielion to interfere with the lawful exercise of.a fwnco'e. 
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rigbt of ownership when such exercise m Ua olterior coasegueoces being directed primarily 
against the lawfni right of another person's right of ownership is likely to causa a breach 
of the peace, 2j Cr. Ji.J. 1C4°71 Ind. Gas. 316. TbU section is ordinarily to be used in 
cases of urgency and should not be allowed to take the place of any other prortslon of law 
which zsight more appropriately apply, 33 C. 67&* An order under this section cannot be 
passed in a matter dealt with under S. 133. supra, S UT.R. (Cr.) 37. The termsof this section 
must be strictly complied with and a Magistrate cannot by means of an order under this 
section forbid /ufurs obsfrueftons to a public higb^way, 21 W.R. (Cr.) 10. A mere state' 
ment that an order is made under this section, if as a matter of fact the order Is one not 
warranted by this section, does not make the order passed a valid order under this section, 
and conseqnently it Is liable to be revised by the High Court, 19 C, 127 at 131. Altbongh 
an ownerof property baa an absolute right to use his property as he pleases, yet if the 
mode of enjoyment of the property innocent and lawful as it might be, resulted or tended 
to result in a series of aota committed by the owner or bis men which were likely to lead 
to a breach of the peace the Magistrate has ample powers to restrain the owner of the 
property temporarily from sousing bis property, say from holding a new market on his 
own land, 53 C. 1077 followUig 10 B.L.R. 434 (P.B.) -IB W. R. (Cr.l 47 and diisenltnq 
from, 11 C.W.N. 79 and 223 This section is not intended to restrict the liberty of an 
individual if there is no apprehension of a breach of the peace on account of any act to be 
done by him. The object of this section is to enable a Msgistrate in case of emergency to 
make an order for the purpose of preventing an imminent breach of the peace But it is 
not intended to relieve him of the duty of making a proper inquiry into the circumstances 
which make It likely that such breach of the peace will occur. If It is found that 
a person is doing an act which he is legally entitled to do, but bis neighbour chooses to 
take oSenee thereat sad to create a distutbaoce in eonsequeoce, it is the clear duty of the 
Magistrate not to deprive the person exeroislog the legal right, but to restrain the other party 
from illegally interfering with the exercise of the legal right, ll924|]Pat. 262a23 Cr.LJ. 
1173 b 82 lad. Cas. 42 /ollcurinq 8 C. 132. A Magistrate ought not to proceed under this sec* 
tien where the dispute between the parties le such that proceedings should have bees drawn 
up nndet S. las infra in the first instance, as the dispute between the parties was not likely 
to be satisfactorily settled by a temporary order made under this eeetion, 23 01*. L.J. 1039« 
106 Ind Gas 223. Similarly if a party has an undoubt right to take a procession along 
a public road, it le obvious that they cannot be prevented from doing so because soma one else 
propose to interfere with the exercise of that lawful right The proper course is to bind 
down the other party under 8. 107, supra, 12 C.W-N. 703=:7 Cr. L J. S04 • 18 Cr, L.J. 5f2s> 
39 Ind Cas. 480, It la the obvious duty of tbe Executive to up bold the civll'rights declared by 
its own Civil Courts. Any omission to do so Is a confessloD of failure In duty. No doubt the 
interests of tbe public peace are paramount but where the Magistrate is aware that there will 
be probably a dlstorbaoce of a party's oivil rights atreourriog seasons every year, it is his duty 
to exhaust every measure at his disposal to uphold declared civil rights before he abaodons 
the attempt and he should resort to this section only if there Is no time or opportunity for auy 
other course Tbe Magistrate by takieg thought in time, it is part of his duty to take thought 
in time, could have those who threaten to interfere with a party’s oivil rights bound over to 
keep the pavsa or might have got down euffiolent force to meet the crisis and then call in 
aid this section to tide him over it, 52 U.L.J. 293^25 LW. 373^28 Cr. Ii.J. 328s: 
100 Ind Cas. 709. Orders noder this section are certalniy not intended to be used as a means 
of depriving tbe citizens of lawful rights wbioh have been declared in their favour by a 
competent Court. Any Interruption to the exercise of that right, say to carry on a proees* 
siOD ,80 long as It 13 conducted in accordance with the decree of the Civil Court is undoubtadly 
an Infraction of the law and for the Government to state that they are not prepared to preveot 
the lofrOctlon of the law and to restrain tbe law'breakora from interfering -with lawfnl 
rights is pnctleally to abdicate all authority. If tbe party who has obtained the decree of the 
Civil Court establishing their right to carry on the procession apply to carry on the proees* 
siOD and give reasonable notice to (ha anthoritlee what they propose to do it would bo 
Incumbent on the authorities to take sueb aotloa as will protect their rights, 82 M.L.J. 631 m 
28 Or.L.J. 809-101 Ini Cat. 893. See the recent Fait Bench deefslon in 81 M. 1003, where it 
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washeldth^titCAQaotbeMtd dovrathiUt Is thi diitjr of tha nulhirltlei toentaroe tbs 
decree ot the Ck?{I Court in Istouc one pvty, namely the right o( the Illndui ol a p^rtlou* 
lar locality to carry on a procession attended with musle before a mosque In ail olroumitaneei 
and at all costs. Where there ii a confliok between pabtio Iniorost and private right, the 
former must prevail. This seotlon la a Umporary measure whioh the ^fegistralo In hie 
discretion may adopt tor the immediate proventlon amongst others ot a disturbance ot the 
publio tranquillity or riot, or affray, 2 Pat. C4 at 105 ; 33 H. 939 ; 20 Cr. L J. I229ia88 
lad. Cas. 893. A Magistrate has no potter to direot a party to dig a channel In his own 
land, ISCr.Ii.J 291b 23 Ind, Cas. 999. An order under this section should not be pasned to 
prejudice a party and exclude him from the possessloa ot property whether exoiuslveor 
joint. Ke Courts by its proceedings can allow an advsntago to one of the parlies, [1922] 
Pat ?4t. This section cannot apply ton case whore the objoet of the order appears to have 
been merely to prevent pecuniary loss to the oppeslto party The proper remedy for the 
aggrieved party lies in the Civil Court and net under this section. 13 0 W H. 183-11 Cr. 
L J. 11=4 Ini. Cas. S77 where 3 C.W.H. 373 and 0 C. 103 are folloteed. This' sootlon was 
never Intended to vest a Magistrate with powers to decide disputes of a Civil nature between 
private individuals and to usurp the funetsonaof a Civil Court whioh alone have been 
vested by the Legislature with /urisdlctlon to deoide disputes olit airll neturo hetireeu 
private individuals and It Is not permlssibte for Magistrates under cover of an order under 
this section to dispossess a particular Individual from certain property and to direct a 
delivery of possession ot that property by an order under this sootlon, when the objoet of 
the order la not to prevent obstruetlon, annoyance or injury, ebo., to any parson lawfully 
employed, SO A. 419. Under this eoclton no preliminary notloo as under B H5, in/rn, U 
necessary, 62 M. 69 at 72. 

Any Magtitrate apecUtly empowered —Third class Magistrates are new deprived 
of their power to pass orders under tills section. The law in sanetlonlng the power under 
this section. Is earsful to provide that it shall be committed only to Magistrates whose 
diBoretlon is ptasumably guaranteod by their responsible position or by seieetlon, 6 U, 203 
(F.6 ) If any Magistrate not being empowered by taw In this behalf issues an order under 
this section, his ptocaedlags are void, S. 630 (i)> tn/ra. 

Immediate prevention or speedy remedy is desirable.— This Boetlon is not 
Intended to restrict the liberty of an individual If there Is no apprehension of a breach of 
the peace on account of any act to be done by him. The object of tha section is to enable 
a Magistrate in cases of emergency to make orders for preveoting a breach of the peace and 
not to relieve him of his duty to make proper inquiry into circumstances showing a breach 
of the peace is likely. If a man when doing a lawlul act in a lawful maanor Is obstructed 
by bis neighbours who create a dlsturbaoce. it Is the Magistrate's duty not to deprive the 
person lawfully exeielsing his right but to restrain bis neighbours who illegally interfere 
with the exercise of a lawful right, 1929 Pat 262«29 Cr. L.J 1178=82 Ind Css 42; 12 
C.W K. 703=7 Cr. L.J 804 : 18 Cr. L.J. 612=99 Ini Cas. 939 Before a Msgiitrato takes 
action under this section he must be of opinion that immediate proventlon or speedy remedy 
It desirable and when he baa made up his mind that it Is so, ho may pass a written order 
■tating the material facta in the order, so that the parties may know exactly whether they are 
bound to obey the order or to show causa against it by contesting its legilUy, Wbeu this in 
not done, tha order is bad In law, 32 C 933 ; 27 C. 918 ; 39 C. 876 ; 23 O.W.H 195 ; 38 if. 955 ; 

22 Bom. L.R. 197; but in 30 M. 513, it was held that tbs omission to atate the grouod^ Cii 
which the Msglstrito wee satisfied was only aa trrsya’onfy not ttiuiting tU yrfctih’ ji 
ot the Magistrate An order under this section can ha passed In case of emarfc,«!ic/. &od 
when there is no emergency the order U one made without jurlsdietloo, 5 C, 7 ; jl if L J. 
122; 27a91B: 6CWN.403; 19CW.N.2I3; lSCr.L.J. 311-I9 Ind.Cat 6>5. V-'j 
the matter it likely to be decided shortly by tha Civil Court and there it no *?pi« ‘ 

an immediate breach ot the peace there Is no necessity to tske action Moi^r C ' 

IS Cr. L.J. 291=23 Ind. Cas. 4}3. If no immdlatnprsTeatbn or speedr ( / ’'f*- 

ble, tha Magistrate ought to proceed under S.lSl,#xpra. The ambontr «' 

87 
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uadfit this SficHon io suspend tbe rights zeei^Qised by J»w when such exercise raay conflict 
vrith the tights oE tbe puhUc or tend to eodaoger public peace, is limited by the epeeUl 
ends It was dealgaed to eeaure aad is uot desltuctlfs at the suspended cighta, 6 U. 203 
Where grave daogai 6i breach of the peace is apprehended and the fifagistrate cannot 
prevent )t with tbe force at his comsaaud he has jurisdiction to pas? a temporary order 
under thi a section. The fact that cunylug on a procession is a luxury and not a necessity 
U no ground foe paaaing a temporary inJonckiOD under this section, 15 Cr, h.3 . 30 = 22 Ind, 
O&S. 174. If the Slaslstcate apprehends a breach of the peace he ia eotitled tempocariiy 
to restrain the e'cerclee by any private lodiv idual of hts lawful rights to prevent a breach ol 
tbe peace Bat when the order U made only to prevent loss to another party then the 
order U one passed without jarisdiction. See 5b JL. 414 ; 51 H. lOdEi. * 

Written order etsttns materUI fact* of the case.— Tbe order ought to contain a 
clear statement ol the tacts upon which the order is based, to enable the party in know 
distinctly the gronnds upon which the Uagistrato has acted and to decide for himself 
whether he is to obey the order or resist It by standing a prosocntion under B. 163 I.P.O. or 
to show causa agiiast the order, 1 B,!L,R, (Ap Cr.) 20=10 W.B. (Cr ) S3 ; 2 C.W.K. 747. 
See Form Ho. 2l of Bob. V as to form of order. 

To abstain from s certain act — The word * certain ' placed between Ihe word * act ' 
andaiterwards repeated twice in tbe expression *to take certain order with certain property in 
bis pdsscssioa’laareeao reasosabie doubt that tbe Legialature intended to give full end ample 
powers to the Magistrate, the ctaiet officer entrusted with the dnty ol preserving tbe peace of 
the district to mtrala acy person (com doiug any actor to comns&sd himtohold any 
property lu bia possession subjeot io any coaditsoB. whenever such Magistrate shall consider 
ibat BUOh A coursoof procedure }S likely to prevent or evea (rods to prevent a riot nr as 
.AS tay. A particular ftct or A partteulet mode ol enjoyment ol property might be perlactl; 
luadCentor lawful in iteell. But the act may be done or tbe property enjoyed In that 
partioalat mode under circumstances caloutsted to lead to a serious breach of the peace 
attended even with leas ol human life and it would be by no means proper or desirable to 
hold that eves In such cases the chief peace officer of the dislnct has so power to tsaus an " 
order such as that contemplated by this eeetioD, iOB.L.R. 434 W H. {Cr.jdT 

/pliouti in 53 C 1077 at 1082'a3 where It was held that In caees where a patty has an absolute 
right to use hts property. Innocent and Uwlal as it might be, such a use resulted or tends to 
resalt In a setiea ol sets committed by hit aervants likely to load to a breach ol the peace, an 
wder under thUaeoiioa restrslDiog him temporarily from so using his property, say bolding 
A new market on the property was amply jostifted. Tbe wolds' any person from abataming 
from certain act ' have been liberally eoostroed io Madras and not in tbe restricted aeosa as 
in Calcutta. See 23 U.L.J. 132=1914 U.W.N 155-15 Cr.L.3. 143»22 lotf. Cat. 721/offcunny 
24 M, 45 and 252. When a peiaon wit dircoted ** not to iaterlara with the tosnagement of a 
certain Sovil," it was held thatU wasadirecltoa " to abstain from a certain act” within the 
meaning of these words at used In thia teclfon, 24 if. 4S at 46 : 3 H. 354 ''Certain act " 
means *' a deflaite act An order passed under this section prohibiting a person irom 
collecting lentt irom the ryota In two vlllsget no particular ryota being mentioned, It was 
held that snob an order conld not be properly made under this section, 16 C. 80 ; 
SOWN. 392. An order pfohifaltiog a mtlaaremSar from ezerctslcg certain rights as 
mejwaramdar is valid under this teotion. It tuch an order loolud«8 rights properly 
belonging to teuants, it would not be operative to prevent tenants from exercising sets property 
belonging to them, unless the order is tpecifio and deflolla and Is addressed to them, 

28 «L3. 132~(19U) H W.H. 169*15 Cr. XiJ. 143=22 lod. Cat. 721. Tbeorderota 
Magiitratft directing that two rival sects of Stahomedans coaid etch enter a mosque only at 
stated times was held to be one fn anbatases, and eSeoi, an order directing certain petgoot 
toabstaln from cerUia acta wiibln ibis seel ioo. 24 M. 282at263. Jo a dispute regarding 
prayers In a mosque there being an apptthsoskm rf a breach ol tho peace, tbe Jlagietrite 
drew up proceedings under this aection and eveataally puaed an order that no member ol 
cither party wcmld h» Allowed to read prtyan fe tb« mosque, it war Md that tbs order was 
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nstKaocclfe^ as U tras not warranted bj- the {travUlons of the Coda and the proper coutho 
was to ascertam whtcb partif was in (he wrong, and (o bind down that party to prerent a 
breach of the peace. 2) Cr L J. ISisTl tnd. C««. SOS. 

la 2 H 1)2 at 1)1 1)3 it was beid that »n order passed by tbs Magistrate direetiog 
that at! music sbouid cease when any proeasston i< passing & certalo place of worship was 
held to be ultra wet " At times the righte of tba ceseral sects to the undisturbed exercise" 
"of their religious obsertanccs may cotQQ (ntoconflict without any crimmal (utcntloQ " 

" In such cases, mutual toleration Is, and must to, the only and the proper rule. It has ' 
"then to bo doVetmtned bow far tbeconflicting rights lotor/ero with and ncccsaanly" 

'* taodify each other. It is, on Iho one hand, a tight recoguized by law that an assembi; 

** lawfully engaged In the performance of rellpous worship or religious ceremonies shall " 
" not be disturbed It is, on the other hand. « right rocogaized by law that persons may, '* 

" for a lawful purpose whelhsr clril or religious, oio a commoa high-way by paradiog it '' 
•'atlcuded by music, to thu they do ttot obstraot the usa of U by othar petsoni. If" 
'* persons passing in procession attended by mnsiepus a place in which others ateassembled'’ 
** and engaged in public worship which the mosle would tend to disturb, it is the duty of" 
*' the persoas composing the processlou to refrain from iueh dlaturbance , but assemblies" 
"for purpose of worship arc held scatcefy to any place at All hoars and geoecBlly at " 
" appamtod hours, and therefore it is uouecessory that Ihera tbonid be a rule that persons " 
"ahould Qot at any time piss along a high toad in the neighbourhood of a recognized*' 
"place el worship U attended by matio. If, indeed, the proeesalou be of a religious'* 
"character, tbeprohlbltioa of it may he as real an iutertereoce wtththe free exercise of " 
" religion as in allowing tt to proceed past an astemhly engaged in worship attended with " 
"loeh clteumstaoces aa to distatb that worabip, end it no Rligioos procmslooiatobe" 
"allowed to pass a recognized place of srerablp, whether persons are or are net at the'* 
" tine there assemh led aod engaged lo religtona worship, the meaben of a numeroae sect *' 
"mighteloaearery high'woy to the processio a of asect to which they are opposed by” 
" erecting la the neighbourhood of each .blgh'way a place of worship. The law fa the" 
*' restrictions ft Imposes on processions of whatever ebarseter, does not go beyond " 
" the necessity, aud a Magistrate has oo general aathority to declare the law on" 
"the subject and anticipate a breach of it by A prohlbitoryorder For the" 
"presetTatiou of the public peace he has a special aathoxity~ao authority limited'’ 
“to certain occasions. His first duty Is to secure to every person the enjoyment" 
"fil his right under the law and by mcasoresot precaution to deter those whoseeh " 
" to Invade the rights of others ; but if be apprehecds that the lawful exercise of a " 
"right may lead to a civil lumslt , and hedoobts whether he hae avaiJahfe a sufiScient " 
" force to repress such tnmult or to render U innocuous regard for the public welfare Is 
“ allowed to override temponrily the private right acd the Magistrate Is authorized to “ 
" interdict its exaretse. The duratlou of this aothenty Iq th» Magistrate is co-extenslve " 
"with tbs emergency that justified the exercise of the authority." The principles laid 
down in tbeabovedaclsioa were approved la 6M.203, where tbedaUes o! MsgUtratas la 
cases where tba pnbllo peace is likely to be disturbed by one sect attempting to disturb 
another using the public streets ere fully discussed. The same High Court in its proceed' 
lugs, dated t3th May, 1S93, observed as follows Primarily bo (the Magietratej mast 
consult the pnblio safety aod the zesponsibllity thrown on him is great, seeing that the 
Iieglslatuce has prohibited all Interference with bis order by a superior Court. At the same 
time it is incumbent on the Magistrate to interfere as little as possible with private rights 
and ft custom which might be recogolzsd as sot unlawful under a Government that posses* 
ted a State religion might ha Qorou<mabla now that Government professes impartiality to all 
creeds. The Magistrate should endeavour io abstain (tom the appesranea of showing favour 
to one sect at the expense of another, Ihougb, where a auffiolent emei^eBoy arises private 
rights must necessarily yield to public eecBclty." These remarks were made under the old 
1873 oods where proceedings under (Ms eoetion were treated as executive and sot 
judicial proceedings, see also 25 C.W.K.B0)“2) Cr, L.J. 153-71 Ind. Cat. SOC where the 
order of the Magistnle was set aside ftsHlegil when be prohibited the worshippers in a 
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mosque from reading prayers therein and there vas a dispute between the worshippers and 
PeshJmam appointed by the See also SI M. 1006 'Where a breach of the 

peace is anticipated, action is to be taken against the law breakers and not against peaceful 
citizens whom it is expected the law breaketswill molest, 28 Cr. L.J. 34S=1C0 Ind. Cas. 825 
follouing 26 C.W-N- £04=24 Cr. li.J. 153=71 Ind. Cas. 506. As to right to conduct religious 
processions in public streets see 26 K. 376 at 382 ; 30 U, 185 (P.C.) ; 38 U 489; 6 U. 203 ; 
47 A. 131 (P C.) Weir ll 74 ; 38 M.L.T. SOT. 

To take certain order with certain property in hla po5seasloo.*-^bese words 
are undoubtedly very wide and equally vague, but it must be assumed that the Legislature 
in using these words in the section did not intend to give a Magistrate such extraordinary 
powers as would enable him to order, under this section, a building that has fallen down on 
private giounds to be rebuilt by the owoeif of tbe yard, 17 A. 483. An order on the here* 
ditary priests of a public temple visited periodically by a large concourse of pilgrims to widen 
and heighten the doorway with a view to prevent danger atUiog from overcrowding and to 
improve the ventilation was held to he a legal order, 6 B H.C.R, (Cr. Ca.) 36 ; see 2 C.W,N. 70 
where it was held that the order passed by a Magistrate on certain prostitutes and the 
Eemindars under whom they held tbe land to remove their houses to the other eide of a 
railway line within twentylour hours on the ground that the visitors of the prostitutes had 
to cross the railway line and thereby their lives were endnugeted was not covered 
by the words direct any person fa ofisfam /row certafn act cr to take certain orderuiith uf 
fain property in his possession A Magisttato liaa no power under this section to pass an 
irrevocable order such as an order to cut down trees, 32 C. 164 Tbe Magistrate has no power 
to direct a party to dig a channel under this section, IS Cr. L.J. 291 = 23 Ind. Cas. 4S9. A 
geuetaloidsi prohibiting a person from holding a keX within an extensive area is illegal, 26 
O.W.N. 663=33 0 L J. 397. All that he haa power to do le to ecmpel the owner of property 
to take a certain order with it and cannot Include an irrevocable order such as cutting down 
tieesi 13 V-R. (Cr.) 72. A Magistrate has no power to make an order prohibiting the 
holding of a market (or a dednlte period, 11 O.W N. 223 ; or to take possession of property 
In dispute into custody for two months, 12 C.W.N. 1044, /ol/ousd tn 3 L W. 498. The 
heading of tbe chapter seems to show that " property " is only immoveable property ; theta* 
fore a Magistrate cannot make an order under this seotlcn as to tbe custody of a eum of 
money even though there is a dispute concerning it. 12 W.R (Cr ) 36. 

Danger to human Life. — Where a Magistrate directed certain prostitutes and the 
Zemindars under whom they were tenants to remove tbe houses occupied by the former from 
a particular arte within 24 bouta and to take up their quarters on the opposite side of a 
Railway line on the ground that the visitors to the proetitates had to cross the Railway line 
and by so doing tbeir lives would be in danger, and for tbe disobedience of the order parsed 
directed their prosecution under S. 188, LP.C , it was held that the order was not one con- 
templated by this eection and was ultra viree, 2 C.VT.R. 70. But a Magistrate is empowered 
to prevent overorowding and to improve the ventilation to direct the hereditary priest of a 
certain temple to widen and heighten tbe doorway of tbe temple, 6 B.H.C R. (Cr. Ca.) 36. 
Tbiseection is ordinarily to be used in cases of urgency and should not be allowed to take the 
place of any other provision of law which might be more appropriately bo applied, 38 C. 876. 

Order may In casea of emergency be passed ex parte, — In special and urgent 
cases alone an order may be passed tx parte, 6 11. 203 ; 2 C.W.R. 747 ; 38 U. 489 ; (1610) 
M.TSH. 334=8 M.LT. 180-11 Cr. LJ. 449= 7 Ind. Caa. 343 ; 27 C. 783. Ordinarily tbe 
party agVinst whom on order is made should have an opportunity to show cause against it, 

10 W.R. (Cr ) S3} 5 BLR. 131. IVhere a party called upon to show cause appeared fen 

minutes after the order made ex parte was made absolute and applied to bo heard but the 

Magistrate declined lo do so, it was held that the Magistrate ought to have under the circum* 
stances heard the sppi\caDt, 2 C.WN. 572 ; tee also 26 C.VT.N. 683 - 33 C.L.J. 397=24 Cf.L.J. 
153=71 Ind. Cal. 506, The order must on tbe face o{ it show the emergency which renders the 
necessity of passing an e^parte order, and, if not, the order is liable to be set slide in revliioSi 
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2C.W.N. 747; 22 U.L.T. 323. FrortfdlBEa order this rcctlon sro iudfeial proceedioga 
anthto 8. (il) (m),iu^a, 19 H. 18; Cr.R.C. Ko. 273 of 1929 (M.H.C). Tbo object ol the section 
la to ensbie the Magiatrste tn cases of cmrrgnicj to maVo aq imacdiato order for prevcoliog 
so Immincot breach o{thsre>ce,but itnna cerer Istended to relloTohlm of tbedutp of tnakiog 
proper ioqnirr lototbo circumi'Uocea which nalait likely that auehA breach of the peace will 
occur. It (i Iccuabeat qd him to limit the cperatlon of the order to euch re&eoo&blc time 
AS may bo oecossary to eoable him to holdA auffieient iognlry aod If occesaary to deal with 
the case under this aectlon, B C. 132. It is not proper for a Magistrate alter paasiog an ex 
parU order under this aecticn, when Ita propriety or legality )a chAlleogcd, to postpooe the 
heacieg of the matter from time to time uotll about the termination of tho force of tbo order. 
Such matters an to be disposed oil quickly Id order to AToid unsecetsary cscroaching on the 
ciTil rights sod liberties of the lubjeot, 24 Cr. 1>.J. 184^71 Ind. Cai. 816. 

Order may be directed to the public ceoeralfy when freduenflas or vi.slt' 
log B plBCe.~Iu this scettou AO exception ta made to tbo general rule that the order should 
he directed to a particular Individual. In emergent cases it may be directed to tbe public 
generally when Ircquenting or visiting a particular place, a temple, bstbinggbat, or a 
fair or market, but it ahould not be confloed to a portion ol tbe community or a chrsa of the 
public 8 A. 99 ; 14 B 180 ; 19 C. 127. An order may be dliecUd to an tndividnal but when 
it is impossible on account oi numerous Indlvidnala to servonotices os each of them, ageneral 
order to tbe whole number 0 ! such indlvidnale deaigoated as the “ public " may be Issued 
and such au order will bare tbe same eOect as a separate service ol order on each Individual 
provided that le has been so promulgated and has come within the knoivledga of rscb 
iodividoaU This sacCiou it inteuded to extend rather than to limit the scope of tbe order so 
as to include tbereio every casual or frequent visitor from outside tbe iimits of the patiteulav 
locality witbm which tbe order is to have application. A ysusrai order by a Magistrate that 
ao person shall sacrifice or cause to be soerlficed aoy cow within a certain specified area and 
period U a legal order, 16 Cr. I<J. i90»27 Ind. Cat. 670. A Msgistr,>te has no power to 
Istaeaprotubitary etdeton tho public, except as qualified by the last lines of sub’Sectioo (dj. 
The order eaa only be issued to tbe public generally when morltsg (0 a public place. An 
order directing tbe public In general to abstain from attending tbs ’^Tot ' is badaSocefitis sot 
ustil tbe public attend the ' Ibat the order can be biodisg on them. They cannot be 
forbidden by the order lo do an set when the order cisenot he addressed to them until after 
they have done that act, 26 Cr, L.J 674— 86 Ind. Cas, 610. This>BectfoD authorizes him only 
to direct an order to tbe public generally when (requeotmg a particular place, 16 Bom. L.S. 
834sl6 Cr. L.J. Ind. Cas. 146. For form of tbe order, see 8cb. V, Form Ko. 31. 

Magistrate may rescind or after aoy order.— The power to rescind or after 
is neither revisiooal nor appellate but is a special junsdiotion rested in tbe Magistrate 
by statute, 24 Cr. L.J. 331 *72 led. Cas. 171. Tbe junsdiotmo Is confined to rescind or 
alter any order made. A Magistrate has no jurisdiction to prevent a party before him from 
doing an act which he is permitted to do. 42 1I.L.J. 352. /ollcwtd in >16 L.W. 452»1922 M. 
W.N. 612*>23 Cr. L.J, 689-69 Ind. Cas. 369. When a Blagtstrate after taking evidence 
finds his first order was wrong and passed without jurisdiction, ha will be acting properly 
in lecslling bis first order, 13 W R. (Cr.) 72. When an order has bees set aside by tbe 
Magistrate wbo passed It, he bad no power to revive it without starting fresh proceedings, 

8 0.580. Ad order by a joint Magistrate while acting as District Magistrate maybe 
rescinded or altered alter bis reversion by tbe then District Magistrate, and the latter cannot 
transfer the application for reseiasion orBlteratioo to the former, 16 Cr, L-J. 74^26 Znd. Cat 
666 For purposes of sub aecticn (<) a Presidency Magistrate la subordinate to the Chief 
Presidency Magistrate, Buie 10, Mad. Cr. BWea o/Pr. Under sub-section (4)aMag{8trate has 
jurisdiction only to rescind or alter aoy order made under tho section by himself or any 
Magistrate subordinate to him. A Magistrate has no jurisdiction on appeal from an order 
under this seotion to prohibit tbe counter-peditioDers before him from doing an act whieh 
they were psnnitted to do by thperder appealed against, 42 K.L.J. 352; 16L.W 452. It baa 
been decided in 3 Pat. L.J. 287 b 19 Cr. L J. 6^si7 Ind. Cas, 76 (hat a District Magistrate 
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Tinder sub-section (4) baa no power to ■obetitoto bq order of hia own for that made by tbs 
lower Court. His power is confined to rescind oralter. See also 29Cr. L.J. 478~103 Ind. 
Cas. 126. The powers gWen by this section an not confined to cases where there bas been 
a change of circumstances since the original order was passed. The Magistrate bas power 
to rescind an order previously made because the circumstances no longer require it to 
remain in force He should equally h^ve power to rescind it if he is satisfied that it 
ought not to have been made. There is nolhiog in the wording of the section to limit the 
powers, No valid reasons exist to limit the words of the section. It is clearly desirable 
that a Magistrate ehonld not interfere with an Order once made, unless very good reasons 
are disclosed for doing so. It may equally be desirable that these reasons should be 
clearly defined ID the section itself Bnt that Is a matter for the Legislature and as the 
section at present stands tbe powers given are in noway limited to cases in which the 
circumstances have altered. To read into the eection, words limiting its operation would be 
to usurp the functions of the Legislatnre which it is not within the competence of the High 
Court or any other Court, 2 Pat. 94 (F.B); 28 Cr. L. J. 874^86 Ind. Cas, 810. 

No order ahall rentaia in force for more than two months.— It would be 
inconsistent with the intention of the I^egislstare that a Magistrate can pass under this 
eection an order meant to have more ihao a temporary operation and although such order 
may, no doubt, what seems to the Megistrate enfficient canse to restrain a man in the 
otherwise lawfnl exeraise of his rights, such restraint ought clearly not to be indefinite in 
its terms or to have an efieot beyond the urgency which it was intended to provide for 
6 C. 7 at 19. An order purporting to be under this section ceases to be effeotive after the 
expiry of two months from the date of the order. Any observation made In such an order 
as regards the possession of the patties is eimply an ineidentil observation and cannot have 
the force of an order under 8. 149. in/ra, detenainiog the question of aotaal possession and 
which could be determined eubsequenttyio proceodinge under 9 145, 26 Cr. L.J. 1229"i88 
lad. Cas. 8^9. A tlagistrate cannot by passing sneeessive orders under the eection extend 
the operation of the order iodlreotly beyond two months, 11 C,W.N. 79; 13C,W.K I93s:ll 
Cr, LJ. 12*>4Ind. Cas. 893 : 39 U. 489. tTon-specifleation of the duration of time does 
not make the order Invalid Under sob*sectioa (5) it will be presumed in the absence of 
anything to the contrary In the order itself, that Its duration is limited to the full 
period of two months, 34 C. 897. Confirmation of the ex parie order could not extend the 
opervtion of the first order to a further period of two months from the date of its confirma- 
tion, 13 CW.N 193. This sectiau applies to temporary orders in nrgent cases of nuisance 
or apprehended danger, and It is distinctly provided that except when specially extended by 
notification of Qovernmeut, no such order ehall remain lo force for more than two months. 
When the records did not show any iodlcatioo of agency, and the order itself did notsetforth 
material fvets of the case as required by law and the order was in efiest a second extension 
of two months prohibitiog the procession, which is in contravention of sub-seotion (5) of this 
section, it was held to be ultra tires. It was also pointed out that it was open to the Magis- 
trates to address Government for issue of a eortificate under sub-section (5) of this section, 
27M.LJ 628=(1913)M.W.N. 1003=14 Cr. LJ. 638=21 Ind. Cas 893; 20 C.W.N. 738; 18 
L.VT. 432= (1927) M.WN. 612=23 Cr. LJ. 689 = 69 Ind. Cas. 369; 3S M. 439. The Magistrate 
cannot nnder the shelter of this section, which relates to the passing of provisional order to 
tide over temporary emergencies in cases where immediate prevention or speedy remedy is 
desirable. Issue a permanent injunction restraloiog parties from doing anything Successive 
orders arc invalid aod cannot be supported as fresh orders. Such orders arc an 
abnto of the process of the Court speeiatly where the Civil Court has passed a tempo- 
rary injunction agiiost one party. It Is the duty of Criminal Courts to respect the opinion 
of Civil Courts, and for preserving paace to take action against those Infringing 
the rights of others and protect theso in the enjoyment of liwful tights, 16 L.W, 452= 
1022 MWH 612=23 Cr.LJ. 689 = 69 Ind Cas. 389. The arm of law Is long enough to 
prevent such evasion of the express ptovisloa of the Code by arbitrary and successive 
renewals of the orders passed under Ibis aectiou, and the High Court has power to prevent 
such evasion, 83 H. 439; 18 L.W. I32=(1022}M.W.R. 612=23 Cr. LJ. 689=69 Ind. Cas. 869, 
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■00 bIbo 11 Cr. L.J. 12e| Ind. C&i. 590. nepokted rcooQrso thould not be hud to the piovi* 
■{ons of thti lection in the iftma dispute II it Ueoniidered probable that dAnger to the 
pnbllotnBf remain even After the expltf ot two months from the date of the order, the 
proper course It to tahe steps to obtain an order from OoTernment or to take action under 
the Beeurttf eoctlons of the Code, 16 Cr L J. 632:* 30 Ind.Caa. 111. An order cannot bo made 
under this section prohlblling a person from taking part In the management of a temple 
until the de faeto manager was dnlj erlcled In dneoonrse ot law, as such an order contra' 
renes sub-section (fi) ot this section, 21U. 13; nor can a Magistrate is^ue a perpetnal 
Injanclion under this section, 8 0- 682; S 0. 7 ; 26 C. IBS ; 18 M. 41 ; 26 A, 111 1 21 M. 43 ■ 
23 A. 537, Anorder which, on the dateonwhich ttlssought to be revlstd b; (helligh 
Court, had ceased to he In force by efSux of the time under the last clause of this section 
should not be Interfered In roTision, 16 Cr. 272= 2S Ind. Cai, 160 ; Cr R C, No. 273 ot 
1S27 (U.B.C.) but where the order is Illegal on the face of it and affects the rights ot a party, 
the nigh Court will Inletfere, 42U.LJ.3S2: 16 t.W. 432=(l922) H.W.H 612; 24H.43; 
but see 17 M L J. 439= (19241 U.W.K. 673-23 Cr. L J. 331. where the High Court refused 
to follow, 42 H.L.J, 3S2, and followed the earlier decision In 23 Ind, Cas. 160, bolding that 
the order which has expired bj efflui ot time should not be rorlsed, see also, 16 Cr. L J< 272. 

Unless the Local Oovernment by notification otherwise dlrects.->The 
Local Oovernment's power Is net limited to any particular kind of procession and the period 
can be extended so long as the danger apprehended continues and no reasons are to be 
stated by GoTcrument, 4S A S26. If the Local Government considers that there was 
danger to human life, health or safety, or likelihood ot a not or affray, In allowing a proces- 
sion to pass down a publle street, It was perfectly competent under sub'Section (6) to extend 
the period of the order passed by the Magistrate and was not limited to any particular kind of 
procession. The Local Government wa« also competent to extend the order so long as the 
daeget apprehended ceatlnues to exist and U is not necesiary (or the Local Government to 
aUta its teaao&t ot even tA state the (act of likelihood ot a riot or affray or othet danger, 43 
A. 926 at 527. The power herein given to the I«oeal Government to extend the operation el 
tbs order beyond two mootbe in very exceptional cases may perhaps suggest the view that 
the order may he taken to be an executive one. It U submitted that view is farfetched and 
may not be accepted in the face of the various rulings ot the High Court and by reason of 
the amendment In 1923 of B. ISS. infra. 

Revl5lon.~Tbe High Court has now power to revise orders under this section, sub-seo' 
tlon (3) cl S. 435 , in/rn, which declared that orders Under this section are not proceedings 
within the meaning ot S. 439, tnfra, la now omitted and it is no longer necessary to invoke 
the aid of the Government of India Act, 17 H. 56, is no looget law. In 62 M. 69 Ramesam, J., 
disapproved of the view expressed here that 47 U. 66 Is no longer law and folhuing 47 U. 56 
held that no revision lay to the High Court against orders passed under this secticm on the 
ground a Magistrate acting under this section is not a Court and 6s. 435 and 439 In/ra enable 
the High Court to call for and examine proceedings of Inferior OtinlDal Courts and revise the 
same bat If a Magistrate abuses bis powers under this section by passing successive orders 
at tbe expiry of two months, In each a cose tbe High Court may invoke the aid ol B, 107 of 
the Government of India Act and set aside tbe order. This view was followed by Reilly, 3., in 
tbecasain 53 U.L J. 62i (Foot-note) =30 Cr.L.J. €29=116 Ind. Cal. 137. It is submitted that 
the view taken in the above decisions in 52 H. 69, and in 53 H.L.J. 621 (foot-noti) is not 
correct. In 19 U. 18 a Bench oi the Madras High Court held that proceedinge under this 
section are /udietal proceedings. A compamon ol the ptovision of the Code of 1861, 1672 and 
1682 ihowa that the proceedings are judicial and tt was the practice ol the High Court lor the 
past 30year8.to revise proceedings underlhissectlon in spite ol the express prohibition in 
8. 435 (3) infra under the Charter Act and Goversmeut of India Act This bar which had existed 
before, has now been removed by the Legblature in 1923 omitting luh-section (3) in 8. 435, 
infra and making proceedingt under this section subject to the revisional jurisdiction of the 
nighConrt like any other proceedings nnder the Code. Tbe view expressed in 52 M. 69 that 
the omission of B. 435 (3) was prohably to remove any redundancy aud inch removal had 
made tbe matter cleat ag^nst eotertalmog mlslona against order under this section, It Is 
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submitted, is not correct Again the Full BeBeh of fire Judges in SI H. 1006 have only held 
that tbe High Court will net interfere in revision with orders under this section as the pieser* 
vatlon of the public peace is a fanation of QoTerament and in the performance of that function 
it may be necessary for them to override temporarily private rights established by the 
decree of the Civil Court and the Bigh Court cannot advise Qovernment as to what 
measures should be taken to protect a partienlar section who had obtained a decree 
establishing their right or to preserve public peace In Any locality. The question 
as to the correctness of the decision in 52 hi. 69 was referred to a Eench for decision in 
Cr.R.O. Bo 273 of 1929 and their Lordships (The Chief Justice and Cornish, J.) have held 
alter an elaborate review of the provisions in the various Codes from 1861 and the decided 
cases that the proceedings under this section judicial and the removal of sub-section (3) 
of 8. 435 infra in 1923 was a clear Indication that these orders are subject to the revisional 
jurisdiction of the High Court and the view empressed in 52 M. 69 and 55 U.L.J. 62. (Foot* 
note) was dissented from. The learned Judges however declined to interfere in 
revision as the order had ceased to have effect by eiSux of time. \Vhen n Magistrate 
has jurisdiction to pass as order under this section in case of need whether that 
order was or was not the beat that could have been passed or not is not a 
question which should be considered to revision. 5 U.L.T. 217s=ll Cr. L J. 16ls4 Ind. 
Gas. 1123 The High Court has power under 8. 439 road with 8, 435 to set aside an order 
under this section directing the removal of property into Court and to restore status 9 Uo, 
12 C-V N. 1041. 8 E61A tnfra empowers the High Court to set aside an illegal order 
passed by a Magistrate for delivery of property under this section and to direct that tbe 
property bo rs'delivered to tbe person who wasotiginally in possession, 2S Cr- L.J. S91*>1C5 
lad. Cas. SIS /oUotoin^ 1916 M.W.N. 83«3 L.W. 40Ssl7 Cr. L J. 190«S3 lad Cas. 830; 
23C.W.N. 149 b 23C.L J. 83sl9 Cr. L.J. 951-47 lad Cas. 603. When (be case is not 
ooa which can properly be dealt with under this section, it is subject to revision os any 
other judioial proceedings, 1 C.L.E 53 1 25 C, 662, where (bo order of the Magistrate Is 
senght to be justified under an authority derived from law, but is lu fact without juris- 
diction not being sanctioned by it, it cannot but be assumed that the Magistrate has acted 
within his general jurisdiction aod as each hie order, is revjeable by tbe High Oonrt 
and is liable to be set aside at tbe instanoe of the' party whose liberty is aflected by it, 41 C 
400st4!M433 Whore the order Is on tbe face of it pnrports to be an order under this 
Bec.ico, there IS no good of the Megistrats saying that bis order is an executive order over 
which the High Court has no control and as an order under tbe section it is certainly ultra 
vires, it Is liable to beset aside in revisiou. 21 Cr L J. 657— 57 lad. Cas. 817 /offowtny 41 
C. 433. The High Oonrt may exercise its powers of revision when there is a gross miscarriage 
of justice 10 regtrd to an order under this eectioo, 26 M.LJ 208, or to prevent tbe abuse 
of tbe powers of the Oanrt, (1914) U.W.H* 169. Where tbe order has expired by efilux of 
time it would be mere waste of time to adjudicate upon matters which have no practical 
effect and tbe High Court would not therefore Interfere on the merits of the order or annul 
it in revision, 47 Jd.L J. 439, where 16 Cr. L.J. 272 — 23 lod. Cas. 160, is followed and 42 
H.L.J. 352 not followed, See also Cr.R.O. Bo. 373 of 1939 (M.H.G.) but see 26 Cr. L J. 260:=84 
Ind. Cas.324, where an order which had already expired, when tbe application for revision 
was made to tbe High Contt, was set aside by the Patna High Court on the gronnd that it 
was clearly illegsl as no preliminary order was passed and served on tbe party ns required 
by law. Even tbe decision in 62 M, 69 held that when the order passed is an abase of the 
power conferred by the Code the power under 8, 107 Government of India Act may be 
invoked to have the order revised by the High OOQrt- 

Reference.— Orders'nndor this section are now proceedings within S. 435 infra uai 
can be dealt with under 8. 433, iii/fa. When the District Magistrate is of opinion that 
proceedings under this section is illegal or Improper, the proper course for him is to male a 
reference to the HlgbN^kinrt under 8. 43S. infra, 33 (hW.N. 723. 

Civil ault to set aside Magisterial orders under this sectlon.^-A Full 
Bench of the Calcutta High Court coDilstlog of twelve Judges jaS C. 7 held that where A 
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Maglstrtt« pagyedaa order clesil; bajoad his powers which ia eQect was la the nature of 
aperpetaal tnjanetion, the Bggnered party had a cause of action for a Civil suit against 
the opposite party and ho is entitled to a docteo deeiiriog his right as against his opponent 
but the question whether the Cirll Oontt can' act asids an order passed with jorisdlction 
was left undecided. Mtgisterlal orders prohibiting people from going in procession In 
public streets under this section are, without special damage furnish a good cause of action 
for a Civil suit by a member of the pnhlio for a declaration and Injunction with regard to 
their right to go In posseulon against the defendants who procured the order of the Magis* 
trate.20M.L.J. lig/ol/otnnp 32 H. 473 at 434: 2 H. 149 at 141 ; 30 H. 19; 23 U. 377; 
IS B. 693; 2B. 437. 


CHAPTER Xn. 

Disputes as to Immoveable Peopehty. 

145 . (1) "Whenever a District Magistrate, Snb-divisional Magis- 
trate or Magistrate of the first class is satisfied from 
disp^”°”eone«rnin” a poHca-report Or Other information that a dispute 

land, etc., is likely to likely to cause a breach of the peOCe CXlsts concern- 
cause breach of pe\ce •' 

mg any land or water or the boundanes thereof, 
within the local limits of his jurisdiction, he shall make an order in 
writing, stating the grounds of his being so satisfied, and requiring the 
parties concerned in such dispute to attend his Court in person or by 
pleader, within a time to be fixed by such Magistrate, and to put in 
written statements of their respective claims as respects the fact of actual 
possession of the subject of dispute. 

(2) For the purposes of this section the expression "land or 
water" includes buildings, markets, fisheries, crops or other produce of 
land, and the rents or profits of any such property. 

(3) A copy of the order shall be served in manner provided by 
this Code for the service of a summons upon such person or persons as 
the Magistrate may direct, and at least one copy shall be published by 
being affixed to some conspicuous place at or near the subject of dispute. 

(4) The Magistrate shall then, without reference to the merits of 

the claims of any of such parties to a right to possess 
posBe^88i^. ** subject of dispute, peruse the statements so put 

in, hear the parties, receive all such evidence as 
may be produced by them respectively, consider the effect of such evi- 
dence, take such farther evidence (if any) as he thinks necessary, and, 
if possible, decide whether any and which of the parties was at the date 
of the order before mentioned in snch possession of the said snbject : 

Provided that, if it appears to the Magistrate that any party has 
within two months next before the date of such order been forcibly and 
wrongfully dispossessed, he may treat the party so dispossessed as if be 
had been in possession at snch date. 

Provided also, that, if the Magistrate 'Considers the case one of 
23 
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emergency, he may at any time attach the snbject of dispnte, pending 
his decision under this section. 

(5) Nothing in this section shall preclude any party so required 
to attend, or any other person interested, from showing that no such 
dispute D 3 aforesaid exists or has existed; and in such case the Magistrate 
shall cancel his said order, and all further proceedings thereon shall be 
stayed, but, subject to such cancellation, the order of the Magistrate 
under sub-section (1) shall be final. 


(6) If the Magistrate decides that one of the parties was or should 
under the first proviso to suh'Section (4) be treated 
Party in possessiOD as being in such possession of the said subject, he 
until legsHr shall issue an order declaring such party to be enti- 

tled to possession thereof until evicted therefrom in 
dne course of law, and forbidding all disturbance of such possession 
until such eviction, and, when he proceeds under the first proviso to 
suh-seciion (4),vxay restore topossession the party forcibly and wrong'’ 
fully dispossessed, 


(T) When any party to any such proceeding dies, the Magistrate 
may cause the legal representative of the deceased party to he made a 
party to the proceeding, and shall thereupon continue the inquiry, and 
if any question arises as to who the legal representative of a deceased 
party for the purpose of such proceeding is, all peTS07ts claiming to be 
representaUves of the deceased Party shall he made parties thereto. 

(8) If the Magistrate is of <^inion that any crop or other 
produce of the properly, the subject of dispute in a proceeding ttnder this 
section pending before him, is subject to speedy attd natural decay, he 
may mahe an order for the proper custody or sale of suchproperty, and, 
upon the completioji of the inquiry, shall tnahe such order for the 
disposal of such property, or the saU’proceeds thereof, as he thinks fit. 

(9) The Magistrate, may, if he thinks fit, at any stage of the 
proceedings under this section, on the application of either party, issue 
a summons to any witness directing him to attend or to produce any 
document or thing. 


(JO) Nothing tn this section shall be deemed to he in derogation 
of the powers of the Magistrate to proceed under section 107. 

Anientfmenl.— Sob-section (7), (8), t9) sod 10 a« new. Bo also tie last portion of sab* 
section (Ch sob-section (7J is elaborated considenblya and power Is now glren to add etra 
rlral claimants clslmlng as legal representatiresofa deceased party. In sob-section (4) for the 
words rtceiTc tha BTldeoee ” the words “recelte all socb evidence as ’may be ’’ have been 
snbitltoted ; and the new lOb-section (9} gives pomt to the hfagistrste on tbe applieatloo of 



S. 1461 


mStUTEB AS TO ]|1U0VEA!)LE PROPERTY. 


^19 


cUberputj to iisuo summons to ^ritnets to give ovidenco or to produce any documeut of 
thing. Power Is also glTen by sub section (C) to restore to possession the party forcibly and 
wrongfully dispossessed. Bub-section (10) expressly reserves the power to proceed under 
8. 107 supro. 

Distinction between Chapter XI and Chapter Xll.-^bapter XI is headed* 
temporary orders in urgent cases of nuisances and reading the whole chapter it is clear that it 
relates to interference or dealing cf some kind with the properly itself, the possession of which 
is andisputed or something erected or mnding upon tbs property, 21 Cr.L.J. 64Qs 
57 Ind. Cas. 662. Chapter XI has nothing to do with the question of possession of the parties. 
It relatos only to a temporary order In emergent cases of apprehended danger and is directed to 
the prevention or direction by a prompt order of some definite act on the part of an individual 
so that injury or nuisance may not becaused. Chtpter XII on the other hand is headed 
‘Disputes as to immoveable property* and deals with the possession of the property In 
dispute. The dispute is eoncemlog land or water likely to cause a biench of the peace, 
21 Cr.L J. 623 "57 Ind. Caa. 413. Chapter XII can be applied to prevent intarferonee by one 
party with the collection of rents and profits of the land by another and matters of similar 
kind and thus prevent a breach of the peace by forbidding all disturbance. 19 C. 127 at 130. 
What the legislature intended by enacting chapter XII is to provide an ofiective means of 
preventing a breach of the peace between rival olamianls until their claims to property have 
been adiudieated by a competent Civil Court. Prompt preventive action and not lethargy 
is what Is wanted in casesof Inis kind. But the Magistrate must himself be satisfied and 
he must form his own judgmeat and not proceed automslleally upon a mere opinion of the 
police or tbediteelioncf some other efileer. 23 Cr. L J. 929 at 931^103 Ind. Cae. 439, 

Scope and object of the aectlon.— The object of the provisions of this seotlon fa to 
prevent a breach of the peace, 32 G.W.N.27Sw47CL.J. 233; 56 0. 293 |FB.); 30 0. 113; 
210.29; 28 0,436 : 39 0 153 (F.B j6 C.W.K.lOl; 5 L.W 165wl8Cr,L.J 23-36 Ind. Cas.839 
IS Or. L }. 692-40 lad. Caa. 693 ; 13 Or. L4. 461-39 Ind. Cae. 301 : 27 U.L.J. 169 at 171 
elS Or. LJ. 572-23 Ind. Cas. 324; 26 B. 179; 30 A. 41 and to bring toanend 
by a summary process disputes lelating to land which are in their nature, likely, 
if not suppressed, to end in breaches of the peace: the objoot of the eectlon is limited, 
strictly to the pieveation of violent self help even by a true owner, 18 Or. I,.J. 858— 
41 Ind, Cae. 826 ; 56 C. 290 (F.B.). Tbe object is not to provide the parties 

with an opportunity ol bringiog their civil dispute before the Griminil Court or of 
manoeuvring for possession for the purpose of a subsisting a civil litigation thongh that is 
often tbe efiect cl Boeb proceedings but to arm tbe Magistrate concerned with an additional 
weapon for maintaining the peace witbin tbearea for which he le responsible, 53 H.L.J. 693^ 

28 L.W. 6641 the mere tact that tbe dispute is of a religious nature, u not sufficient to justify 
a 2l3gistrate taking action but thero must be positive proof that a breach of the peace is likefy 
to occur it proceedings are not taken. 23Cr.LJ 2S-73Ind. Cas. 990, 26 Cr. L.J. STO- 
SS Ind. Caa. 806. Tbe object of the section is thne therefore to prevent breaches of the peace 
pending a settlement of the rights of parties in tbe Civil Court. The Magistrate’s jurrsdiotlon 
is anoillaiy in a way to that ol the Civil Coarts, in fact it is quasi civil. In making use ol 
his powers noder tbe section the Slagistrate should be guided by this cardinal principle for 
example be cannot acting on the mere words of the section pass an order in respect of any 
properly whore the question ol the right to it has been decided by competent Civil Court long 
before the initiatioo oi proceedings, 1992 P.D.R. (Cr. J ) 133 at p 573 following, 26 C. 623 Tbe 
section is not tbe only weapon with which a Magistrate is entrnsted for preserving the peace 
in disputes relating to land. He has power spedally adopted m cases ofiurgency under 8, 144 
iupra and also under 8, 107 suprn. Whatever force Is given to ’shall’ in sub'Section (1) it need 
not in any way embarats the Magistrate In exercising his discretion which Is to be exercised on 
tbe paittcular facts of each case considered as a whole and by an officer with knowledge of 
local condition, 56 C. 290 (F.B.) at 303*4. Proceediogs under this section are taken not 
in the interest of private parties bat foe the preservation ol publio peace and in 
OSS the Magistrate U eatiafied that tbs llkelibeed el the breach of the peace either did not 
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exist or has cessed to exist, it is his proper doty to drop proceedmgs without notice and to 
withdraw from ioterfering with the rjghts of the parties in the property in dispute, 49 II. 
232. What the Legislature intended by this section was to bring the dispute to a prompt 
termination and to compel the parties concerned in U to set their differences at rest without 
delay and once for all by baring recourse to the Ciril Courts, 30 C. iSS (F.B.l at 169. 

. X/egislation regarding disputes conceiniug land likely to cause a breach of the peace and for 
the adjustment of these disputes and by such adjustments preventing them from culminating 
in a breach of the peace began with Regulation XLIX of 1793 and continued practically on 
the same lines down to the current Act vi$., V of 1893. The tribunal by which the adjust^ 
meot was to bo made was changed by Regulation XV of 1624 but the method laid down by 
Regulation XLIX of 1793 has continued without a break in all subsequent legislations. That 
method was to bring before the Court the disputing parties, to ascertain, if possible which of 
them is in actual possession irrespective of title and to say to all other disputants that tbs person 
found in actual possession was to be left in undisturbed possession until evicted in due course 
of law. The prescribed method was to be resorted to, if the dispute related to iandand was 
of each a oharaotet that there was a likelihood of a breach of the peace resulting tberoftom. 
The object to be attained was the prevention of the dispute culminating in s breach of the 
peace. The object and method have remained the same all through, 56 C. 290 (F.B.j at 330. 
Tbemaintenanceof the public peace was tbe object before the mind of the Legislature, and 
where that supreme object is in view there can be no question but that the convenience and even 
the rights of individuals must at times be sacrificed for its attainment. It wonld be impro* 
pec to lean too much in attempting to ooostrne tbe section, upon analogies derived from 
suits and other civil proceedings, the result of which are very different from the proceedings 
under this sectioa, and in whioh the rights of Individuals tnUrte ate alone is question. It 
is assumed as a possible consequence of proceedings under this section that the owner of the 
property may temporarily be deprived of possession of what is nghttnlly his and snbjeeted 
to other Inconveniences, fiat this andsnch like considerations, it was presumably necessary 
to sobordloate to the imperative necessity of preserving the pence, 3D C. 155 (F.B.jat 195, 
The procedure prescribed by this seetion is intended solely for the purpose of preventing a 
breach of the peace where a dispute exists concerning any land, or water, or the boundaries 
thereof ; which dispute, if no proceediage were taken, would be likely to cause a breach of 
the peace. The idstitutlon of such proceedings is a matter in the discretion of the Magis- 
trate. By tbe addition of the new subsection (lOj tbe Magistrate may now proceed under 
8. 107 nr under thisiection: see 39 C. i5(l(F.B.l which laid down that where there Is a dispute 
concerning land a blagistrate la not precluded from proceeding under B, 107, supra. The 
existence of a dispute likely to oauee a breach of the peace is a condition precedent 
absolutely necessary to give the Magi strata jonedicticn to enter upon such an inquiry as to 

possession Any inquiry aa to possession that is made under the provisiooe of the section 

Is made not for tbe purpose of strengthening the position of the one party or of tbe otfaerio 
tbe dispute between them, but because such an inquiry is necessary lot tbe making of an 
order declaring the party in possession to be entitled to retain possession until evicted from 
the property in due course of law, and forbidding all disturbance of such possession until 
such eviction, SO C, 112 at 115. The Magietiate, in order to aesume jurisdiction under this 
section has to satisfy bimielf as to the likelihood of a breach of the peace and he haa to 
exercise bis own judgment upon the materials placed before him and to arrive at a conoia* 
aion aa to whether on the materials placed before biffl there was a likelihood of a breach of 
the peace, and should not be satlsSed in acting merely upon an expression of opinion by 
the police. 11924) Pat. 83=s2a Cr. L.J. 133=83 lad. Cai. 693 ; 33 C. 33 ; 26 Cr.LJ. 944« 

36 lad. Cas. 1008. The jurisdiction of a 3Iagiatrate to proceed under this section Is derived 
from the fact (fast be is eatisQed that there is a likelihood ol a breach of the peace and the 
moment It Is found that there Is no likelihood of abroach of the peace his jurisdlctloo to 
proceed under this section ceases and any order of attachment which had been made pro* 
vlonsly automatically comes to an end and be cannot continue the attachment, 29 Cr. L.J. 
455-!08rnd. Cm 904;bco8I8o 58C. 290(F.B) The law docs not require a Jlaglslmte to 
tecorf in hU final order under this sooUoq oq express finding that a breach ol the peace is 
Imminent. A finding ae (o the cxiitenceoladlspnle likely to caoee a breach ofthepiBOe 
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isktnaUet to beconildtrcd ia relation to the preliminary order under eub'Section (1) 
and where the preliminary order etatos that the Magistrate is satisfied on the materials 
beforehim that a dispute llhely to cause a breach o! the peace, with regard to the property 
in dispute, exists there is a cuffieiont compliance with law and his final order cannot bo 
questioned on the ground that it did notcontaina finding as to tho likelihood ol a breach 
o! the peace, 26 Cr. L.J. 1581=S0 Ind. Cas Ml. What the Magistrate has to decide first is 
whether there is a dispute likely to lead to a beach of the peace and then he is to decide after 
taking eTidence which party lam actual possession of the subject o( dispute, 30 Cr, L.3, 
SSlslli Ind. Cat 810. A party to a proceeding under this section is not in the position 
ol a plaintlQ in a civil suit who has set the Court in motion and has a right to require 
a decision upon the question cused by him. I( a Magistrate either refuses to make an 
order under sub'section (1) or having made such an order subsequently cancels the same 
on the ground that a dispute likely to cause a breach ol the peace does not exist, 
no private person has any status to contest the propriety ot his reiusal to make an 
inquiry into the question ot possession, 36 C. 112 at 117 foUotced in 49 U. 232. An order 
coder this section is only a mere police-order mtdo to prevent a breach ol the peace ; It 
does not confer any title on the person declared by the order to be In possession. He is 
only entitled to retain eueh possession until he ia evicted by a person who can prove a 
better title or who can prove a better right to poseessiou, 29 C. 187 iP.C,). An order under 
this section does not signify that the snccettfol patty is thereby entitled as of right to the 
property, in defiance of whatever legal title there may be existing in favour of the rightfnl 
owner ; the orderonly entitles thesuccesstni patty to possession pending the decree ofaCivil 
Court, 18 li.W. 649. There is nothing la this tcolioo to prevent a Magistrate joining 
together various claims to possession and dealing with them in one proceeding, 26 Cr. L.J. 
424^83 lad. Ca*. 49 , 16 L.W. 643. It U not the actual patties but all parties who may 
have notice of the proceedings that ate bound by the order, since the object of the section Is 
to prevents breach of the peace, 11 Bom. L.R. 377wl0 Cr. L.J. 64-2 Ind. Cas. 813 
/oUoued in 33 C.W.N. 1002 at 1004 When a Hindu father who was the msnager ol the 
joint family was a party to a proceeding under thle section as such manager, all the other 
members of the family are bound by the order passed by the Magistrate even though they 
were not parties to this proceeding 86 H.L.J. iSb. N.f 14. This section did not before the 
amendment expressly authorize the successful party to be placed in possession by the Court' 
but now, by the ameodment, power is given to restore the successful party to possesslen. 
The functions ol a Magistrate acting under tbU section are of guasi-executive character 
having for their object and justification the preveation ef a breach of public peace. For 
that purpose the Magistrate could only decide the fact of possession, 6 Bom. L.R 246. 
Under this section a special jurisdiction is vested in Subordinate Criminal Courts under 
special circumstances and for a special purpose. Where either the special circumetances do 
not exist ot when the order does not attain the purpose lor which the junsdietiOD u created, 
then the special jurisdiction vested (alls to the ground The circumstiinces under which the 
jurisdiction springs up are those which give rise to an apprehension ot a breach of the peace 
and if there is no such appreheusion there is no juiiediction to make the order. The 
pnrpose the Legislature bad in view is a prevention ot a breach of the peace, 28 C, 446 ; 24 

C. 'W.R. 621-31 C L.J. 369. This section is inteoded to provide a epeedy remedy for pieveD* 
tion of the breaches of the peace arising oat of disputes concerning immoveable property. 
The Code contemplates a determination of the qaestiou of possession without reference to 
the merits of the claims of the disputing parties to n right to possess. The question ot 
possession has to be determined with reference to a specified point of time, vu., tbe date of 
the initial order ot in the ease of forcible disposeession a date within two months next 
preceding each order. The legislature could hardly have contemplated an elaborate pro* 
traeted inquiry the result of which might be In many Instacces to defeat the very object In 
view, 32 C. 1093. This section is concerned solely with tbe fact of actual physical posset* 
elOD, whether lawful or unlawfni, whether !o contemplation of law enjoyed by the possessor 
In his own right or on behalf of others, 3 L.Vr. 164— I Cr. L. Ber. 482 — 29 Ind. Cat 541; 
29 Cr. LJ. 902 at 903— 111 Ind. Cat. 662. So in proceedings under this section any question 
as to whether possession is on behalf of others ot te one's ovm behalf li quite irrelsrant : 
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(^ue&Uoos as to rights of parties raised bj their writCeo statements ucdec this section are 
quite irreievaDt as such proceedioss are ioUiated in the isteresta of the puMic order and 
IraDquillity- and it is his prciimioaiy order that settles the actual issues between the 
parties and founds bis jurisdictioa, 3 L.W. i63«-l6 Cr. LX 525^29 Ind. Cas. 541 : 26 Ind> 
Cas. 165. In cases under this EectioQ tbetcibaual inquiring into the case is not under tbg 
necessity which a Court trying a citU case or ordinary criminal case, is under, oi coming to 
a coQoiualon at ail, II C. 361 at 361. Broceediogs under this ssotios are generally taken as a 
piehmisary skirmish before the actual battle in a Civil Court one side or other generally 
gets some advantage out oi the proceedings, 27 Bom. L.B. 1353^27 Cr.LJ, 661st 665 b 
61 Ind. Caa. 709. Proceedings under this aeotioa are summary proceedfogs of a gudst civil 
nature the object being to prevent a breach of the pesos and no right o! title is decided end 
CD one's life or liberty 13 in question and S. SCO, supra, cannot apply, 20 Cr. LJ. 91Ss86 
Ind. Cas 978, 28 Cr. L,<I. 137=101 Ind.Caa. 469. SeforetbBameDdment,a^rasittiateb&dEo 
power under the section to oust one party and to place another In possession of the disputed 
property as be has power to do undcr'd. 532, infra, when there is a conviction for an edenco, 
13 k.h.3. 932 but the new addition to auh-section (61, empowers the Hlagistrdta to restore to 
persession the party forcibly and wrongfoliy dispossessed. !Ihe Magistraie has power in 
proceedings under this section to give one of the parties a right of way over .n plot ci land in 
the postession of the other par.y; because be has power to declare (he possession of one 
party to the plot the greater wiH include the less. vu. to declare a right of vvay, 48 B. 512. 
When once a hlagistraie baa issued a prelinaioary order under this section, be has 
no jurisdiction to cancel the same without bolding on inquiry as required by sub- 
eeotioa (1) (5). Failure to do so is and the order dismissing the petition was set 

aside as not warranted fay law, 7 Cr. L- Rov. 193. When a party has bees declared to ba in 
possession as tbs result of proceedings uuder this section, bo fresh preceedisgt can be 
etarfed against btoi, uoless it is shown (bat that order had been vacated io dnecoone of 
law oc poeaesetou had been surreodered amicably and if the Magistrate without finding these, 
starts fresh proceedings, he ads without jarisdictlon, 21 Cr>. L.3. 753=58 Ind. C&s- 337. 
Similarly once proceedings have been dropped by the Magistrate, they cannot be revived 
unless upon further materials, 29 C. 857 ; 6 C-W.H« 923 So also a Magistrate eannot attike 
ofi proceedings oose started without passing an order under this section or under S. 116, 
in/ra, 20 Cr- L.l. 484 i 11 W.R. (Cr.) 9. Tbe provisions of sub'seciion (2j are mandatoryaod 
failure to observe them vitiates the entire proceedings, 23 A.L.J. 153=28 tod. Cas. 231= 
99 Jsd. Cas. 1031 

District Magistrate sub-dIWslonal Magistrate or a Magistrate of the first 
class. — Only these Magistrates are empowered to act under this section. Prifidewy MayiV 
(rotes too were sought to be incloded in (ho ameoding Bill, but the emendment fell through. 
In 8. C, supra, Fresldsncy Klagistiatea and Magistrates of the first class are specially 
mentioned as two diSerent Courts so that tbe expression Magistrate ol the first 
class” cannot Include a Fresidency Magistrate. In the Frestdeocy towns the Commis* 
Bionet of Police is an rx'O^cio Magistrate of the first class who can exeroise powers under 
this chapter, 8ee 8. 7 of Sladtaa Act III of 1886. In (he towns of Caloutts and Bombay, 
Commissioners of Police, thongh not ordinarily Jfagiatrates may bo invested with powers 
necessary for the preservation of peace and prevention of crime. Under 8. 18, supra, a sub- 
divislooal Magistrate may be a Magistrate of the first or second class in charga of a sub- 
division. Sob Magistrate of the seoood class fu charge of a sub-dirisioo can exercise 
powers uoder thlssoctioo although a Magistrate of a Second Class without a sub dlvlslou 
charge, osnnot exercise powers under (b(a section. A Bench of Magistrates are ordinarily 
topowceed to try cases or olaas of cases referred to them withia certain limits and they will 
not be empowered to Inquire into miscellaneous proceedings under this chapter which ate 
not Ifials lor ofirnces. Bot a Bench nivy be invested with any ol the powers conferred or 
coDferrafale by and under this Orde on a Magistrate, BeeS. Ibsupra. Therefore ptocDcdings 
uoder (bit section are cognizable by a Bcoeb of Magistrates if specially empowered, s y., 
Beaches of Msgislrales in the 71111 sfaifona of Mllglrls and Eodslkanal are so empowered. 
8« Fori S(, Otergt GattUe, 1876, p. 1204 and 1002, p. ppg. 
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Is Satisfied from a police report or other Information.— >Tbe Magistrate has 
a wldediscrelloa Tfhethcr proceedings a» to he Instituted or not. It is lor him to decide 
npon all the materials before him nbether he should Initiate proceedings or not, 43 C L.J. 
42S; SO C.L.J. 237. Ho is in no nay bound to act on all that is stated in the 
Police report before him, 27 C. 832, 30 C 112. Whether proceedings should or 
should not be taVen is entirely a matter urithln the Mtglstrate's discretion. It 
appears to be settled law that a District Magistrate has no authority in law to direct 
a Gnbordlnate Magistrate to InstUnte proceediogs under this section, 50 C L.J. 237. 
The police report alone does not give Jurisdiction. The Magistrate need not rely upon 
the entire police report and need not accept the truth of the whole report, 49 C.L J. 423. A 
police report and the evidence contained therein are inadmissible in evidence forany 
purpose except for the Initiation of proceedings under this section. It cannot bo used for 
arriving at a finding as to faeium of possession. 21 Cr.L,J. 733=s53 Ind Cas. 153 nor by itself 
evidence that a dispute which is likely to cause a breach of the peace exists, 7 B.L R. 329. 
Ko rule can be laid down so as to speoify thesuifieleney of the materials upon which the 
Magistrate is entitled to act. Cut the Magistrate mnst form his own jndgmeot and net 
proceed upon a mere expression of opinion by the police, 33 C. 33 foUowti <h (1924^ Pat. 83 
«26Cr. L.J. 133-83Ind. Cas 693 and 23 Cr. LJ. 829 at 931slOS Ind. Cas. 449. A mere 
petition hy an officer in the employ of one of the Inferested parties is not however such 
information npon which a Magistrate can act without receiving further evidence, 29 U. 561. 
A statement by a Magistrate that he baa been directed by the Judge to hold an investigation 
is not suffieieot to satisfy the reqalrementa of this seetlon, 9 WR. (Cr)64. Though no 
initiation of proceediogs can be ordered by a superior tcibnnal, yet it may drawtbe attention 
el the Magistrate to the nature of the dispute before It so that the Magistrate may exeroiss 
bis own discretion in the matter, 20 C. 520 ; 24 C. 391; 33 C. W.N 723 ; 50 C L J. 239, 10 Cr.L. J. 
231. A mere expression of opinion by a police officer without sufficient materials, in hfs 
report that there Is a likelihood of a broach of the peace, or a police report which states in 
the vaguest terms that a breach of the peace may occur, should not be acted upon, 
11 C.W N 833 and 193. A Magistrate should specify tbs nature of the information received 
by him and stale the material facts which by the exercise of a Judicial discretion he 
derived therefrom and which In bis Judgment constitute grounds for believing that a 
dispute concerning certain land exists which islikely to canse a breach of the peace,ifhe 
does not take necessary eteps to prevent it. Unless be is In a position in this way to 
present clear and rational grounds, capable of being estimated according to their merits on 
the mere statement of them, be bas qo legal foundation on which to base his investigation 
infer partes, relative to possession. He is not in anyway limited as to the materials he 
might make nseot to base bis finding. Mocomplaint is necessary, nor is he confined to 
evidence recorded on oath, 19 W.R. (Cr.) 10 ; 33 C. 33 (F.B.). The nature of the information 
is not defined and the Magistrate has a wldediscretion as to the sufficiency of the informa* 
tion and so long as it is reasonable it cannot be interfered with: a mere statement on oath 
of one of the parties is not sufficient, 10 C. 78. Information as used In this section has no 
technical sense as in S. 190 (1) (r) tn/ro. The meaning to be attached to this wordshonld 
be as liberal as possible It does not refer to any particnlar way in which a Magistrate's 
attention sbonld be drawn. Jt Is wide enough to cover the knowledge of the Magistrate 
derived from reading the petitions filed by the parties in another proceeding which 
satisfied him that a breach of the peace was imminent. 21 Cr. L J. 629a57 led. Cas. 449. So 
also a written report of an amtn Is not itsell sufficient, 23 W R (Cr)87. A petition whiob 
refers to the commission of various ofleuees which involve no breach of the peace Is not 
sufficient, 4 C.W.N 57. A mere telegram bas been held to be no Information within this 
section. 22 B. 949 at 956. It is now well settled that safficieuey of fnformatfon on whiob 
the MsRistrate acts is entirely a matter for him and the law does not require it to be 
furnished to him In any particnlar form, 1 Pat L.J. 336 (FB.). The preliminary order 
sbonld contain the fact of the Magistrate being satlifled as to the breach of the peace 
concerning a dispute as to Immoveable property and the grounds thereof. 23 B. 527 ; 23 C. 
116. The omission to set forth in the preliminary order the gronnds of the Magistrate 
being satisfied lo the likelihood of a bceaob of the peace do not sCect the Jarlsdietion of the 
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Magistrate, and is not fatal to the final order, 36 U. 273 at 231-233; 33 0. 352 (F.B.};30 tf. 
543; 33 C. 63 (F.B); iS Cr. L.J. 136^37 lad. Cas. 924 ; 17ML.J. 449 ; 16U.L.J.14S; 
Weir II, 93 ;3 Cr. L.J. 437 Frooeedinga initiated %<rithotit anfficient materials before the 
Magistrate from vrliioh he ooald satisfy himself that there is a likelihood of the breach of 
(he peace are void and cannot be cured by 3. 537, infra, 20 C, 513 ; il.C.W N. 833 and any 
evidence that a Mtgistrate may taka in theooucse of the loguiry cannot give him juris- 
diction whioh be did not otherwise possess when be started proceedings. 

DUpute likely to cause a breach of peace exiata concernlag land.—" DUpate " 
under this section means a reasonable dispute, a bona y^dediapote, a dispute between parties 
which have each some resemblance of a right or supposed right, 6 C. 633 at 841 but sea the 
observations of SanMn, C.J., to the contrayiaSS C. 290 (F.B.) at 31%. *' 1 dissent alto- 
gether from the doctrine that the words dispute likely to cause a breach of the peace ' refer 
only to Iona fide dispute or only to reasonable dupute. The first sub-section is concerned with 
the maintenance of the publlo peace and With tlteraility of disputes, the dinger of disputes. 
It matters little to a broken head whether it be broken in good liltb or in bid and the Magis- 
trate can have no preference, when be finds from a police report that be must take action, he 
can hardly be In a position to enter into such qaeiiioo. The section requires him to call for 
written statements and to inquire only as to the fact of actual possession. The nature of the 
claim to title may affect the qaestion offiotasto possession but ha is expressly debarred 
from inquiring into the merits of the claims. The provision Is not made with the object of 
Inquiring into the bona fides aad the rosonableness of claims- It is not geaetilly true in India 
or elsewhere that onreisonable or ntsksylde disputes are less dangerous than others or more 
readily accommodated. A Court of law might as well commit itself to the proposition that 
family disputes are always the mildest. The aeotioa h based upon the notion that whether a 
man has the best or the worst claim iu the world ha must not tike the hw into bis own Mad 
and so disturb the public peace/* Dispute is used here in its ordinary sense of disagresmeat, 
struggle, scramble or quarrel for posiessiou of land eto likely to canse a breach of the peace 
65 0. 290 (F.B ) at 319. A mere verbal atteroatioo between two pitties claiming a right is 
not Buffioient. 6 C 194. The word ‘dispute* Is oot dednod but it has beenoleitly and 
sttfiiaieatly explafasd in the section itself as a dispute likely to cause a breach of the peace. 
To add any other explanation to the term is not oonstruiog the act but legislating To 
say that the dispute must be bona or reasonable is to restrict the jurisdiction of the 
Magistrate given to him by statute, S6 C. 293 at 317. Breach of peace apprehended need not be 
between rival claimants but may be on account of (be dispute from anybody, 18 Cr, L J. i56 
»37Ind. Caa 521. The Magistrate most record a dietioct finding that the dispute Is such 
as is likely to cause a breach of the peace, Welv 11117. Ratanla) 39 See also 23 C. 916; 
24 B. 527 : 4H,H.C.R. Appx. 49 ; 1907 A.W.N. 49- The finding is to be recorded In the preli* 
minatyordetand the fiat] ordercannot be questioned, that ltdid notcontaina finding as 
to the likelihood of a breach of the peace. 23 Cr. LJ. 139ls9>Ind. Cas 541 ; 23 Cr.L.J. 847 
alMInd. Ca8.453. If there U no present danger of a braioh of the peace, the fact that 
such dispute is likely to cause breach of the peace in the future will not justify a 
Magistrate making an order under the seotioo, 7 O.L.R. 332 ; 6 C.W N. 590 ; 26 A. 190 ; 

13 CWH. 27iall Cp.LJ. 723-8 Ind. Ca» 893. The word " likely *' In tbU section 
does not mean that a breach of the peace complained of is "imminent or likely 
to happen immediately, *' bat simply siguifies that there should bo a probability or likeli- 
hood oi a broach of the peace, 8 Cr L J. 173 whem 33 C. 33 and 332 and varioui other 
rulings are referred to. The words dispute likely to causa a breach of the peaco ’ have to 
be given a reasonable and natural meaning It is to be scan whether the leotion requires 
that there should be a dispute in existence which Is likely to canse a breach of (ha peace at 
any time or whether dispute shonld be soob that ic is likely to cause a broaoh of the peace at 
the time the proceedlogs arc drawn up From very early times since this provision of law 
etme noder Judicial interpretation it has been hold that the dispnte most be saoh as is 
likely to canse a breach ol the peace attbe tine. In eoiaa eases It Is stated that this 
likelibood ibonld be imminent* or 'immediate' In 33 0. 33 at 13 it was hold that the 
latrodcetion of the word *' immioent ' into the scotlon giving It a strange significance 
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that the words used here can bear Is noi JnstifiaUe but in 33 0. 332 (F.B.) the word Imml* 
Dent was used and it has been used In Tacioui other eases but what was meant was always 
that the breach of the peace was likely at the time when the proceedings were drawn upi 
It does not seem reasonable that the word * dispute ' shonld be read apart from the 
qualifying words ' likely to cause a breach ol the peace’. The Criminal law Is concerned only 
with a breach of the peace not at any fotnre time for Us interference bat at the present 
time as was held in 7 0 L.R> 332 and 7 C. 389. The words * dispute likely to cause a breach 
o! the peace exists" mnst be understood to mean that the dispute must exist and that it 
should bo of such a character as la hkcly to cause a breach of' the peace unless pro* 
ceedings ate takcu under this section to arert the breach of ths peace which would other- 
wise take place on account of the existence of the dlspnte between the parties, $9 C L J. 
331. Bee also 56 C. 233 (F.B.). Two essential pte-requlsUos to give tbe Magistrate 
jurisdiction are— (1) a dispute likely to osnse a breach of the pease, 99 C.L.J. 399, (2) that 
such dispute should concern land or water, etc. The Maglabrita's juiisdictlou solely depends 
upon his finding that there Is a likelihood of a breach of the pc.toQ and it is a condition 
precedent to his taking action, 24 C S5 fP.B.) : 23 0. 537 ; 20 C. S20 : 30 C. 112 ; 15 0. W. N. 
271 ; 6 C,W.N, 390 ; S C.W.H. 930; 9 C.W.N. 57 ; 6 C, 835 , 9 C. 650 ; 29 B. 827 ; 11 A L.J, 305 ; 

2 A.L 3. 272; 30 A. 91; 6M.Ii.J.193: Weir. 11, 117 ; 14 Cr. LJ. 493o20 Ind. Gas. 731; 
28 Cr. L J. 929 at931-103 Ini. Caa. 449. After deciding tbit a breach of the peace is 
likely and issuing a prelimiaary erder, the Magistrate has no jurisdiction to hold that there 
la no likelihood of a hrosch of tbe peace without holding an inqmty, 18 Cr L J. 789. Tbe 
Section does not primarily couUmplale cases In which there have already been overt acts of 
violence, AU the disputants may bo persons of peaceable disposition, but if the dispute U In 
its nature of such a klad that it is likely, haring regiti to the known conditions of soolety 
to lead to brsach of the peace, that is enough to warrant the Msgisirate initiating proceed- 
ings under this section, 30 C. 193 (F.B ) at 233. 39 A. 41; 21 C 29 i when the apprebessiea of 
the breach of tbe peace is not cleat but is only colourable, proceediogs instituted ate 
Without jutisdietlon, 6 C. 839 ; 10 C.‘78 *. 9.C.W.M. 57 ; 6 C.W.N. S40 ; 4 O.L J. 918 ; 11 A.L.J. 
696. Proceodiogs under this section are IniUated only by complying with the ptorieions of 
aub'seetioo (1), which are imperative fa their nature. (1014) U.W N. 798 following 32 0. 552 
andduf{npuishinp33M.273 : 24 Iad. Gas 189. 49A. 323: 28 Cr-LJ. 623wl02 Ind. Gas. 911. 
The term " land" in this section has a very wide Biguifioance It includes crops or other 
produce of land and even tbe rents and profits o! the land. The mete fact that the crops 
which are subject of dispute have been removed from tbe land U not sufficient to oust tbe 
jaiiidlction ol the Magistrate under this section, Weir II. 103. A dispute as regards mines 
and minerals and tbe right to work therein falls within tbe scope of this section, [1922] 
Fat 122 : 9 Pat L J. 199 ; 2 Pat. L J. 637 ; a dispnto as to right to collect rent is a dispute 
within this section, 16 Cr L.J. 294 ; 17 U L.T. 223 ; 11 C. 413 ; 16 C. 513 ; 12 U. 88. Disputes 
regarding fisheries are within tbe leotion, 11 C. 413 ; 13 C. 179 ; 33 C. 117 ; see also disputes 
regarding temples Weir II, 110 ; 17 Cr. L J. 233 and nghl to perform Pu)a Weir II, 112 ; 29 
B. 527. Disputes which are not within tbe purview o! this section (l). Possession of one of 
the parties admitted by the other and possessioa’ol items not covered by the preliminary 
order. 7 C.W.N. 538 (2) possession of moveables. 9 L.B.R. 73 , 23 Cr. L.J. 687 = 103 Ind. Caa. 
919 and livestock, etc,, 1S12 U W-N. 590, 1 Pat. L.J. 336 such as elephant, cattle (3) Joint 
possession of property, 27 H L J. 169 at 172 ; 99 C 682 at 633 and other cases under heading 
joint yiossesston at p. 241 (4) ; possession ol pnblio property, 17 C W.N. 293 ; or use o! pnblio 
highway. 

WIthta the local limits of his Jurisdiction.— The section does not anthoiizea 
Magistrate to decide possession when the enbjeet of dispute is beyond his jorlsdlction. 

17 W.R. (Cr ) 33 ; where proceeding were v»ildly Instituted and the District Magistrate 
transferred the case to some other Magistrate for disposal, it Is not essential that tbe 
Magistrate to whom tbe case wae transferred shonld have local jurisdiction ; all that is 
necessary Is that be must be empowered to inquire into the matter but where a District 
Magistrate merely received the petition to Initiate proceedings and transferred It to a 
sab-divistonsl Magistrate who passed ths preliminary order under this sub-section when the 
S9 
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lands tbe enbject o! disputo between thfl parties were not witbio tbe local limits o! his 
jarisdicticn, it was held that the order passed was without jurisdiction, 52 U, 241. Where 
there was no valid initiation of proceedings the; cannot bo validated transfer to a Court 
of competent jurisdiction. When the land In dispute Is situated partlj In one district and 
parti; la aaothec the llaglatrato of ona Strict could ptoperl; act oa a police-report of aa 
officer ot the other district iu respect of land within hia jurisdiction aud pass a preUminar;. 
order, 29 C. 833, faltwed ia 1 Cr. Z<.J. 329. 

Shall make an order In wrU(ne.~‘See39C. ISO(F.B) which lalddowu that when 
there is a dispute concerufuglaud a Magistrate is not precluded from proceedmg under S.IOT, 
svpra, Xt was held in various deciaioos that the expression “ shall *’ occurring in this sec- 
tion leaves no discretion to the Magistrate if he duds that certain circumstances exist, and 
when these circumstanoes exist, vte., a dispute likely to cause a breach of the peace concern- 
ing land or water, etc., he ia hound to proceed under this section and be is precluded from 
proceeding under S. 107, supra, see 35 C.117; 12 C,W.N. 606=7 Cr.D J. 403; 23 A.406 ; 
7 C.W.N. 746 ; 32 C. 966 ; 26 M. 471 ; 25 B. 179 but in construing the word "shall " 
the weighty ohserration of Raokto, O.J., is to be noted- " S. 115 is not the only 
weapon with which a Magistrate is entrusted for the maintenance of the peace in 
connection with dispute over land. He has a power speciall; adopted to cases of 
urganoy under S. 144 ard he has a power under 8. 107 which in some cases will 
suffice. It ia cleat enough that obaUvet force Is given to the word shall ’ in the 
first sub-section of 8. 145 it need in not any way embarrass soy Magistrate in exercising 
hie discretion. If be is of opinion that sg order under 8. 107, will meet the case 
and proposes to make one he has only to make it to justify himself inholdiug tbatthadfs* 
poteno longer is likely to causes broach of the peace , be can do this eitber without taking' 
Actioa uodertbls section or at soy Btageof theproceeding under that seotloo. Ifbe thinks 
that the case calls lor action under 5 144 be can take such action and il be thinks this 
sufficient to prevent the likelihood of a breach of the peace he can postpone all action under 
thisacettoa. Whether in the midst of 8. 146 prooeedings ho canon makiog saotdetundee 
8. 144 drop such proceedings Is a difficult question which it is unnecessary to decide. 
In exercising bis discretion the Magistrate will regard as supreme the necessity of main- 
taiuiog peace. The attempt to cisseify cases as appropriate to one section or another can be 
carried only a little way aud it Is not to be wondered as if decided esses contain little general 
advice of practical utility. The discretion is to be exercised on the particular facta of 
each case considered as a whole and by an officer with knowledge of the local conditions." 
Thus the nse of the word * shall ' is mandatory but it is always open to the Magistrate to 
take other preventive action and tbuaput aa cod to (he apprehension of a breach of the 
peace. There are numerous authorities to show that in matters of procedure, mandatory 
words like 'shall' may be construed as directory; but these authorities have no applica- 
tion to a case where an enactment which creates special jurisdlotjon provides certain things 
shall be done befare jurisdiction Is oxercUed, 24 M. 364 at 369; Bee also 7 B. Ik C. 12 ; 
10 Cr. L.J. 231 at 233 ; 66 C. 290 (F-B.) at 303-304 where 320.Vr.K. 27Ss47 G.L J. 233 
is /ollotoed. To say that where tha claim of one patty is maiafuie or Is unreasonable the 
Magistrate cannot act under 8. 145 and should act under B. 107 is both bad advice and 
bad law S6 C, 290 at 306. Unless sod ontll the Court Is In a position to say that tbs party 
sought to be bound down is clearly in the wrong S. 107, supra, should not be resorted to 
28Cr.hJ 1562=90 Ind. Cat 442; seealeo [49223 Fat. 24lB23Cr, h.J. 649,661nd. Cat. 439, 
where U was laid down that where one party is clearly in the wrong and threatens to disturb 
the right of another who is in actual possession of tha laud, this section has no application. 
In the light of the newiub-sectioo (to) tbeeo decisions are no longer law on this point. A 
Magistrate's order under this section Is no bar to bis passing an ord er under 0. 107, supra, 
on the same facts where be Is satisfied, that not withstanding the order, one of tbo parties Is 
likely to takolhe law Into bis own bands, 38 M. 313 Bee for a converse case, 39 C. 489. 
The new amendment givea ample discretion to the Magistrate to proceed cither under ibis, 
socllon or section 107, supra. The words of this section clearly Indicate that the hfngistrato 
is to make an order in writing itailog (be grounds of his being satisfied that a dispute likely 
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to eatiSQ ft breach of tho pcACQ exists. The reason for this provision is obviously that the 
parties should know before attendiDg the Court what case they have to meet and sufBcieat* 
ly prepare themselves to put lornard thetr claims respecting the fact of actual possession of 
tho subject of dispute. The po^ver8 conferred by this section on Criminal Courts are soma 
what of an exceptional character because they enable tho Magistrates mentioned herein to 
partially deal with a matter over which Civil Courts have jurisdiction and therefore the re* 
quirements of tho section should bo stiiotly fallowed. A formal order is absolutely necos* 
sary to give the Magistrate jurisdiction and any final order passed without first recording a 
preliminary order is not in accordance with lawand will bo sot aside, 28 Cr. L.J. 685=103 
lDd.Cas.4l3. 30 C. 443; 32 C. S32; 2 A.L.J. 272 ; 7 C.W.N. 174; 4 Lah. 66; 26 Cr. L.J. 
1177-83 Ind. Cas 601; 13 Cr. L.J. 206=14 Ind.Cas. 760; 16 Cr. LJ. 623=30 Ind. Cas. 452 ; 
18 Cr.L.J. 633-39 Ind.Cas.l001;18 Cr. LJ. 4B1»39 Ind. Cai. SOI ; 30 U. S48. ' But tho 
order need not bo selfcontalped it thepolicercport on which tha order is based is referred 
to in the order in express terms, 33 C. 392 (F.B.) : 36 H. 273; it is sufficient if the order 
shonld specify clearly the subject-matter in dispute with rofereuco to which tho order is 
made, 27 A. 296 ; 30 C. 443 ; but nou specification of the boundaries of the disputed lauds 
will sot vitiate the M.vgistrata'a proceedings, 32 A. 132; 5C.W.N, SB3. The preiiminary 
order is to bo made by the Magistrates having local juricdiction over the bind etc., the sub- 
ject of dispute and a District Magistrate by mere transfer of a petition received by him for 
initiating proceedings cannot confer such jurisdiction but if the District Magistrate makes 
the preliminary order and then traoafera the esse to a Subordinate Magistrate for inquiry 
the latter Magistrate has jurisdiction to dispose of the ease in accordance with law 52 M. 241. 

Stating the grounds of hfsbetng satbfied.— The Magistrate’s order must eootalo a 
statement of the facts from which he is s-vtisfied of tho likelihood of breach of the peace and 
also should specify clearly the sufficiency of the materials Upon which he takes aotloo, 
33 C. 33 ; 24 B.S27 ; see (1924) Fat. 83wbere ft was held that a Megistnte would not be justi- 
fied in aetlog merely upon the expression of an opinion by the polieo but must exercise bl< 
own judgment opon the materials placed before him. The preliminary order need not be 
self-contained and where it makes In express terms a refereoco to a police report or other 
information on which action is taken, the proceedings are sot defective, but validly iostl* 
tuted. 33 C. 352 (F.B.) ; 36 C. 370 ; 30 M. 548 ; 36 U. 275 ; 24 B. 527 ; 32 A. 132. If the 
prulimiuary order does not clearly state the grounds on which the Magistrate is satisfied as 
to tbs likelihood of a breach of the pevee bis order is materially defective and made without 
jurisdiction, AULT. 213. There have been in the past conflicting decisions as to whether 
the omission of the Magistrate to rocord grounds on which he considers tho inquiry should 
be InetitnCed, nsuUs In his subsequent proceediogs being void as without jurisdiction. It 
is only right and proper to avoid hasty action that a Magistrate should bo required to state 
tbe grounds of bis belief as to the necceslty lor an inquiry. It would prtma /acu appear to 
be absurd where an inquiry proves that there is a dispute which may lead to bloodshed and 
where a Magistrate has taken eflcetivo steps to prevent temporarily a breach of tbe peace, 
that his order should be capable of being set asido thereby reviving the conditions he is 
specifically ordered to remedy, merely because ho omitted to put in writing tho grounds 
which had caused him so to .act. Tbe former view of Jurisdiction was based on tbe mis- 
taken interpretation of, 23 U 61 (F.C ). The Privy Council has in S Ran. S3 (P.C.) has 
decided that disobedience of a mandatory and directory order does not, as a general mio, 
render the proceedings null and void onless it could be proved that injustice had been done 
to a party as the result of that omission, 5 Ran. 129 at 131. Even when tha Magistrate acts 
on a local inquiry made by himself he must state the grounds of bis being satisfied that 
there is a RkcUhood of a breach ot the peace,® C.W.H. 621, 18 Cr. L.J. 156 = 37 Ind. Cat. 
624 but when the Magistrate held a local Inquiry in tbe presence ol both parties and satis- 
fied himself that there was a likelihood of a breach of the peace, the omission to state the 
source ol information at the Inquiry itself does bot vitiate bis proceedings, 7 C W.K. 599 ; 
where parlies are aware of a dispute likely to cause a breach of tbe peace the Magistrate Is 
not ousted of his jurisdiction simply because in tbs notice issued it is not stated that a dis- 
pute exists likely to cause a breach ol the peace, 16 Cr. L.J. 224 =27 Ind. Cat. 843 ; 83C.L.J, 
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69. Tbeobject of drawing up a prceeeding under eub-Eeotion (1) is to inform the parties of 
the grounds or source of bts information which satisded the Magistrate that a dispute 
existed, 32 C. 771. The object of setting forth in the order the grounds of bis being satis- 
fied is to enable tbepaities to know whatcaae they have to meet. Where both tbe parties 
move tbe Magistrate to take action and the Magistrate issues a preliminary order without 
setting forth his reasons in full the parties are prejudiced in many ways, 32 A. 132 ; see also 
13 Cr. li.J. 279-23 Ind. Caa. 487. 

Requiring parties concerned In such dispute to attend his Court.— The ex- 
pression, " parties concerned in such disputes" indicates all persons claiming to ha in 
possession at the date of the preliminary order and not all parties interested in, or claim- 
ing a right to the property in dispute ;'all patties interestsd in, or claiming right are not 
entitled to be, and should not be made parties to the proceeding. To require a Magistrate 
to do so, would be to impose upon him in some cases, an almost impossible task and 
would undoubtedly have the efiect of unduly prolonguig and greatly embarrassing thepro- 
ceedings, and defeating them of their summary cfaa racter, 30 C, 155 iF B.) at 196, 28 C. 446 ; 
21 G. 23; 27 C, 892; 6 C.W.N, 101 Tbe words parties concerned in such dispute’ have 
been understood as including persons who are interested in or claim a tight to the subject 
of dispute (21 G. 2'’, 18 H. SI). The oourseof iegal decisions as regards tbe right of mana- 
gers to represent their principaia in such proceedings shows a curious development. In 
21 C. 915 the managers wero held to have no interest or possession and this decision was 
followed in 28 0. 423 and in 31 G. 48 tbe possession of a manager on behalf of an absentee 
proprietor was reoogoised. In32C. 237 tbefactofa manager being made a party instead 
of bis employer was held to be a mere irregularity even if the master, the Zemindar lived 
within the Oourt's jurisdictlou. Tbe position of a servant is rather different. He cannot 
be treated as in actual poeseesion either in hie Own right or on behalf of another. The 
possesaloQ in each a case must be with bia master who entrusted him with the custody of 
the property in dispute. See 6 C.L.R. 193. 11 he were dismissed from service the order 
passed ucder this seotion could not be treated as binding on bis euccessot or his master; 
not is he a party to be evioted in due oouree of law by a Civil Court, The section there- 
lore is not intended to apply to eervants in tbe absence of their masters, otherwise it will 
he possible for an employer to make tbe order ineSective by changing servants, 18 Cr. L.J. 
44s S L W. 118^36 Ind. Caa. 876. It is tbe duty of tbe Megistrate m the first instance to 
find out which parties ace concerned in the dispute, 3 C.W.N. 900, and a person concerned 
in the dispnte need not actually be present near the land, 20 C.W.H. 978=17 Cr. L.J. 448= 
86 Ind. Cai. 129, Landlords who eel up false tenants as oultivators to oustthereal tenants 
in possession are necess.iry parties. Undivided brothers of the origioai party are necessary 
parties, 3 C.W.N. 329. A reversioner is not a necesrary party as he can have 
no possible right to present possession, 24 A. 439 ; 27 C. 692. Parties can be 
added, up to the time of the beginning of the inquiry end 1! a Magistiate refuses 
to allow apatty to Interveee, noton tbe ground that bo has no interest iu the subject of 
dispute, he is acting without jurisdiotioo. 30 C. 193 (F, B.) ; 20 C. 667. A third party can 
come in the course of the proceedings for tbe purpose of showing that no dispute likely to 
cause a breach of the peace really existed or exieti. It is not clear that the Legislature cou- 
tcmplated that such third party should be made a party to the proceeding, 9 C.W.N. 900 
at 903. Tho language of sub-section (5) also makes this position clear that a third party 
Interested in the dispute IS entitled to show that uo such dispute as aforesaid exists pr has 
existed. Tho object of the Uw la to obtain a settlement of the dispute and if a party Is 
absent, strict proof of service on him is required and it will be better in most cases to order 
fresh service to seenre AD effective settlement of the dispute. If a party after due service el 
notice falls to appear, a warrant cannot bo issued to enforce his alteadarce, 8 C.W.N. 71 ; 

8 C W.N. 642 ; 34 0. 640 ; 12 C. W. N. 771 ; 30 0. 918, This section contemplates one pro* 
ceedlog agalnit all parties known to be concerned In the dispute so as to conclude the 
matter definitely and finally, 27 C. 892. The parties whom the Magistrate has to deal will 
are not merely the actual parties to, but all persons who may bo concerned In the dispute, 
tbe objtci being to prevent a broach of the peaca Therefor# It la not the aolual parlies 
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alone before the Court but all parlioa nhobkd noUefl of the proceediDgs that are bound by 
the order, 11 Bom.'L H. 377=10 Cr. L J. 64=2 Isd. Caa. S17> In a dispute botneen old and 
new tenants of an estate the roootver who was not in actual possession but who only granted 
leases to some of the new tenants la not a neccstaty party, 0 M.L.T. 602 ; 12 Cr. L.J, ISSs: 
9 Ijid. Ca8.1009, where 30 C. 693 is dislinffuithed. The order should clearly specify the place 
where the parties aro to.attend. Whore a hlagistrate issued an order which did not state the 
place of trial and be being on tour, a party was not able to be present, the order made by 
the Magistrate was set aside, 7 C.W.N. 703. 

Put la written Atatementa of their respective claims.— Written statements of 
the parties are merely materials to assist the Magistrate In ascertaining the grounds on 
which they claim possession. The fact that the written statement of one party is not 
required to be served apon the other is conclusive to show that its contents, neither found 
nor limit the iurisdiotloQ. It is the preliminary order which defines the issues to be deter- 
mined and founds the jurisdictian to determine it and not written statement, 3 L.W. 164 
at 167=6 Cr. L. Rev. 19 at 18 = 16 Cr. L.J. 323=29 Ind. Cat. 341. The allegations in the 
written statement are reqnircd to be proved like any other fact, and so on a written state- 
ment alone a Magistrate is not entitled lo base an order, 3 C.W.N. 71 ; 34 C. 849 ; 8 C.W.N. 
642 : 12 C W.N 771 ; SO C. 918 ; 17 U.L.J. 533; 17 Bom. L-R. 382, but where possession of 
the opposite party is admitted expressly in the written statement filed, there is duty cast 
on the Magistrate to take evidence, 7 C.W.N. 391 • 9 U.L.T. 91 ; 1914 M.W.N. 793. When a 
party fails to appear and file a written statement, the Magistrate cannot when there is 
evidence, svy that he could not decide possession, but he must proceed and como to a coq> 
elusion, if possible, 11 W.R. (Or.) S. 

As respects (he fact of actaaf possession.— Thewerds 'actual possession' require 

to be heavily underlined. It is the omission to consider the meaning of these words 
'actual possrsslon' which bas Isd to the Dumerons eonilieting rulings. Actual 
possession means actual physical possession, the possession of a person who has 
his feet on the land, who is ploughing it, eowlng it or growing crops on It entirely 
irrespective of whether he hae any title or right to possess it. Aetnal possession fs 
sot the same as a right to possession nor does it mean lawful or legal possession. If the 
code bas meant legal or lawful possession it would have said so. The very fact that the 
expression actual possession is used shows that the legislature was contemplating a possession 
other than lawful or legal. This is clear from sab-seclion (i) for the Magistrate is not to 
determine the right to possession. Actual possession is not necessarily lawful possession 
It may be the possession of a trespasser witbont any title whatever and the Magistrate Is 
expressly prohibited from determiniogwhether poseeesion is lawful or not in other words 
whether the person in possession has eny title or right, 55 C. 826 at 634. The Magistrate has 
no junsdictiOQ to inquire into the rights of the psrtiea By his training and experience 
be will very often be incompetent to decide such a question All that he Is to look into is the 
fact of actual possession and that too on a particular date, via , the date of his preliminary 
order under sub-section (1), 7 369=19 Cr. L.J. 470; 27 Cr. L.J. 784 = 96 Ind. Cas. 

320; 30 C.W.N. 873=97 Ind. Cas. 78 : 33C.W.N. 574 In proceedings under this section the 
inquiry is limited to the fact of actual possession of the subject of dispute. In view of the 
imperative provisions of sub-section U) tbe question aa to which of the parties has a right 
to possess the subject of dispute is irrelevant aa the proceedings are of a summary nature and 
initiated to prevent a breach of the peace, Tbe question of title is exclusively within the 
jurisdiction ot the Civil Conrt, 28 Cr. L.J. 437=101 Ind. Cai. 469 ; 36 C 290 (F.B ). See also 
cases cited nndet heading sub-section (4) inquiry as lo possession at p. 241. Once a trespasser a 
judgment-debtor in a civil suit who had been dispossessed under the decree of the Civil Conrt 
it found to be In aeluaJ possession 13 monthsafterdelirery of possession by the Civil Coart 
and by the decree holder’s neglect to take steps to recover possession from the trespassers posses 
sicnot the trespasser ought to be maintained and protected by tbe Magistrate even though he 
had no right to retain poesesslon, 56 C. 290 (F.B.). This section Is concerned solely with actual 
phystoal possession, whether lawful ot nnlawfol, whether in contemplation of law enjoyed 
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by the possessor in hli own right or on behali ol others. This seems oleeily to follow 
from the words of the BecUoo, 3 L.W. 185 at 187 =»6 Cr. L. Kev. 15 at 17ssl6 Cr. h J. 23s 
29 Ind. Cas. 65 ; 27 C. 918 ; 9 C. W. N. 837 ; 5 C.17.N. 42S ; 25 B. 179 ; 35 C. 375 ; Weir II. 98 ; 
(1926J Pat. 160 ; 27 Cr. B.J. 765 =95 Ind. Cae 320. By aotusi possessloo is meant not merely 
bodily possession, but also possession of a master byhis serrant, possession of a landlord by his 
xnmediate tenant that is the person who pays rent to him; possession by receipt of rent is actual 
possession, 11 C.4f3j 16 C. 513. 17M.I«-T.225; 12 M. 88 ; 1915 M.W.N. 267=17 M L.T. 225 ; 16 
Cr. Ii J 285; see 16 C. 281 as to possession of forest land. The hlagistrate cinnot c ill npon the 
parties to famish a statement of their titles. He is not entitled to consider the claims of the 
parties as regards the right fo possess except in so far as it might assist him indeterminiog the 
Jactum oj aclual possession, 23 B. 179 ; 30 C. 153 (F.B.). The Court is to decide the fact of 
actus] possession and that alone, 5 C.LJ. 562; 27Cr.ZiJ. 55 f2) = 91 Ind. Cas. 76(2), 
"actoal possession *' in diapnte between rival landlords need not be taken to exclude 
possession by receipt of rent and be taken to include possession of a landlord by hU 
immediate tenants, (1915) U.W.N. 267=17 U.L.T. 225=16 Cr. L.J. 285=>2S Ind. Cas. 382 
where 12 M. 88; 11 C, 513; IS C. 527; 16 C. 313 ; Weir. 11,105, are followed and 
23 C, 60 ; 7 C.W N. 532 are disttn^ulshei. A Maslstr.ate cannot go behind the decision of 
a Civil Court even in a case where the Civil Court hod no jurisdiction or in a esse where 
symbolical delivery of possession was made by the Civil Court, 27 C.W.B. 267. Itls the 
duty of the Magistrate to uphold possession given by a Civil Court, so that a persou who had 
obtained a decree declaring fais right to possession, and had been pet in possession might 
not find himself again forced to litigate bis title, 2 CL 3. 157. Where in a proceeding 
under this section a party has once been declared to he in possession of land, no order to 
the CQQtraiy should be passed in a subsequent proceeding under this section coneeroing the 
same laud unless the Magistrate dads that there has been a change of possession since tbs 
passlflg nt the last order. 27 Cr. Ld.81S>93 lad. Cas. 579 A Magistrate Is bound to 
znaiotaln tbo partyin possession who has obtained a daores and recovered possession In 
execution of the decree. He ie net competent to interfere with the esecution of the Civil 
Gouit’e decree and there would never bean end to litigation if the Magistrate will uot keep 
lo force the decision of tbe Civil Court regarding lands but if a decree*boIder after obtaining 
possession in execution lost possession and tbe judgment'debtor was found to be In actual 
pcssessiou IS months after tbe delivery of possession by tbe Civil Conrt, the Magistrate is 
bound to msiatain the possession of tbe jndgment-debtor even thongfa ho is only a tres* 
passer, 56 C. 230 (F.B ). 

Sub-nectloa (2) ; Land or water..— The expression was formerly fa»gt5.’e 'immoveable 
yiroperfy* and much difficulty and iocODveDioDce was felt in construing the expression. 
This sub-section must be read in conjunction with aob-section (1) which deals with land or ' 
waterand the sub'section purports to give a definition of what land or water is supposed 
to comprise. Ho doubt this is n new provision and eztoods the provisions of the prior Code 
but clearly the tueamog of tbe sub'sectioa la that tbe Magistrate has jurisdiction to deal 
with moveable property which represents tboproduceof the disputed land if tbe produce is 
attached to or the Sima cut and lying on tbe land at the time of initiation of proceedings 
but if removed aod wholly disassociated from the land in dispute, then the Magistrate is 
deprived of jurisdiction to deal with it. Thus when mica is dug and removed to a godown aod 
stored there, that cannot be dealt with by (he Magistrate as there is a severenes from (bo 
laud and removal to a godown, 2 Fat. L.J. 637=18 Cr. L.J. 756 = 51 Ind. Cas. 132. The 
expression ‘ land ' wis held to loeiude a temple, Weir 11, 99, liO and 112} crops, IS A. 335, 
rents, 11 C 513; 15 C. 527; 16 C. 613; 12 M. 88 ; the expression * land or water ’ now 
Includes buildings, markets, Caberles, crops, rents or profits of land. The definition of land 
Is widocnough to cover mining rights, Sod even prospecting or boring licenses, which can 
only bo utilised by going upon the land and oxercUIng some rights relating to it, 2} Cr L J. 
103=71 Ind. Cas. 236. Froccedings canaot be (astltutod under (bis section with respect to 
moveables, 23 Cr. L.J. 550=77 Ind. Cas 728. The Bf-dras High Court in Wclr If, 103, held 
that tbe mere fact that the crops which aretheaubject of dispute have been removed from 
the land li not suffieient to oust (he Jnrudfctlon of (be Migistrate under tbi« section, but In 
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SO 0. 110. it w&s held that T7hen the eropa vrera severed from the land no action could be 
taken as the bcadiog of Chap. XU ie d iepufea as to Immoveable property. This is followed 
in 29 Cr. L J. 8S7»111 lod. Cai. 411. See also 28 A. 266 where It was held (bat a Slagis* 
trate baa no jurisdiction to attach ondor 8. 116, infra, a crop of moJina no longer growing on 
the trees. This lub'section seems to enlarge theseope of sub'sectlon (7), for the section 
refers not only to crops but also to rents and profits o f the property and the word ' crops or 
other produce* In this sub-section is the same as crop or other produce occurring in sub* 
section (S). Had it been the Intention of the IjegUlatnro to restrict the meaning of ' crops ' in 
this sub-section to standing crops, the words woald have been need. The utility of the 
section would have been much reduced it a restricted roesuing were applied to the word 
‘crops', In this sub-scctlon, for disputes of this kind usually arise, after the crops are 
harvested, cut and stored. The principle laid down in cases such os 39 C. 110 1 28 A. 266 ; 27 
Cf. L.J. 1363=93 Ind. Cas 433, would be applied had there been not this sub-seetiou, 28 
Cr. LJ. 939=103 Ind. Cas. 813 where Weir II. 108 ; 13 Cr. L J. 203=14 Ind. Cas. 730 are 
followed. The new sub-sectloo (8) introduced in 1023 seems to set at rest the confilct of 
decisions and the early rulings tuSOO. 110 and 28 A. 766 cannot now bo considered to be 
good law. Crops that have been Ecrered from (ha land are not fmmoveab/e property at ail 
and a dispute relating to such crops cannot be said to be one relating to immoveable property 
within this section 27 Cr. L.J. 1363=99 Ind. Cos. 483 /off otciny 28 A, 266 but see 18 Cr.L J. 
652=40 Ind. Cas- 303. hut crops of a disputed land being cut and entrusted with a third 
patty heforo the initiation of proceediags under this section can ralldiy be ordered to be 
divided between the parties by the Magistrate when he drops proceedings holding that the 
parties are in joint possession ousting bis jurisdiotioQ to pass an order under this section, 
18 Cr. L.J 616=39 lud. Cas. 034. Trees severed from the land and lying on the land do not 
come withiu the purview of this section. 18 Cr. L.J. 451 = 39 Ind, Cas. 301. By a 
private arrangement between dealers In a market a Chaudri was appointed to regulate 
trade and he was to be remnoerated by volantary payments by dealers, such payment 
having BO connection with the ordinary rents and profits of the market, dne to the 
semindar, in a dispute between the servants of the remlndar and the Ckaudri, it was 
held that the dispute did not relate to the profits of the market, and so proceedings 
under this section could not be taken and the proper course is to proceed under B. 107, 
supra, 36 A. 143. A dispute as to the hereditary right to perform the duties of a puyarl 
of an idol lu a temple is cot aright to the use of laud, 37 C. 578; where 29 H. 237 
is not followed, 52 C 959. But the Madras High Court consistently took a difierent 
view. 27U.LJ. 667; 29 M 237 where 11 tf- 323 is followed. But a claim to perform a 
religious ceremony in a publlo temple when aneb claim is the subject of dispute likely to 
cause a breach of the peace comes within this section. 24 B, 527. The offerings given by 
the worshippers of a deity for the worship are not prohU arising out of a building or the 
land upon which the deity was installed and the order made under this section that a 
certain person is in possession of such offeriugs is cue made without j’urlsdiction. 38 C. 387 ; 
S Pat, L. J, 246a'21 Cr. L.J. 572=57 Ind Caa. 92. A dispute as to division of ofierings 
made to a deity In a temple by the worshippers Is not within this sub-section because 
it is not profits arising out of land on which the deity is installed. To hold otherwise 
wonid be to allow Criminal Courts to interfere with the Customary Jaw of the country. 
The dlspota becomes one relating to moveable property and no declaration can be 
made under this section, 28 Cr. L.J. 687=103 Ind. Cat. 415 folknetng 37 C. 784 
and 38 C. 387 A dispntc between two parties as to the collection and distilbu* 
tion of fees paid by pilgrims atGapn for performing Sraefha although there is a likeli- 
hood of a breach of the peace on account of anch dispute does not come within this 
section as such fees caa In no tense be avid to be profits arising ont of land, 3 C.L J. 137. 
In4Bera.L.R. 433, it wasbetd thst a dispute at to the right to take the sandal paste 
from the decorations of the Ido] does not come within this section, A dispute as to the 
right of tuecetsion to a mult and its appurtenances does not come within the purview of this 
section, 11 W.R. (Cr) 23. But a dispute as to the possession of a temple fs one regarding 
Immoveableproperty within this section anditoonldbe attached under 8 116 , infra, Weir II 
110 and 112. Bee also 33 C.887. Aright to collect payments for carrying patsengen to 
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and fro a ferry cannot be treated apart ftom the possession of the lands need on either 
side of the stream for landing the passengers, and so irbere the dispute is with regard to a 
ferry inclnding the land and water on which the right is exercised, the case properly comes 
within this section, 26 C. 188. The right to use a ferry may come within 8. 117 , in/ra, 3 
C.W.N. 118. A right to tap a tree may be the subject of a proceeding under this section 3 
Pat. L.J. 316. A fishery right eoznes within this section, 35 C. 117, A dispute not relating 
to the possession of a share in a fishery, but to a share in ics profits may be dealt with nndcr 
this section, 11 C.Ii J. 412,batadispateastoarigbtof mooring and drying fishing nets claimed 
by one party on tbe land of another without any claim to the possession of the land Is not 
within this section hut onlyan easement right falling under S. 117, infra, 21 Cr. L.J. 697= 57 
Ind. Cas. 937. A dispute as to tbe right to collect rents is a dispute within the operation of 
thisseclion. (1915) MWN 237=17 M L.T. 223=16 Cr. L.J. 284=28 Ind. Cas 322; 11 C. 
413;16C. 5ia;12 H. 83 ; 18 Cr. L J. ISfi^S? Ind Cas. 524 ; 19 C. 527. Tbe question for 
decision in such a case must always be, who wls actually collecting rents at tbe date of the 
preliminary order, (1913) M.W.N. 267=17 MX T. 225=16 Cr. L J. 284=28 Ind. Cas. 332, but 
ft must relate to the whole property In dispute and a tight to collect rent in respect of a share 
of an undivided joint property does not come within this section, 6 O.W.N- 841 3 A* 307 ; 
23 C. 80 ; 36 C. 966. But a dispute regarding the right to collect rent between j'oint owners 
governed by MiUbshars Law is within this eection and tbe Magistrate has jurisdiction to 
appoint a receiver to such joint estate. 27 C. 259( follOKtd In (1925) Pat. 142, unless by 
such right an attempt is made to exclude a sharer from possession and enjoyment of his 
share. A mere dispute as to the right to collect rent from tenants when there is no dispute 
either as to the exteot of the shares or as to tbe /oefum of possession is not a dispute as to 
rents and profits within the meaning of this section. 5 Cr. L J. 2C4 ; see also 19 0 W.N. 959 
=16 Cr. L J. 890=30 lod- Cas. 142. Where tbe traders in a market owned by a sexnindar 
appoint iehatidri to regulate sale etc., agreeing to remunerate him by means of a small 
oontribatlon lot each beast of burden that brought goods to tbe market and where tbe 
servants of tbe owner object to hie collecting the same, tbe dispute docs sot relats to a 
market or Its rent within tha meaning of this section, 36 A. 143 Where there is no 
question of shares as between parties to tbe proceeding and the question of shares arises only 
at the time of payment of rent this section does apply. 19 C W.N 959=30 Ind. Cas 142. 
Joint possession Is not within the scope of this eection. 2 CLR. 62; 4 C.W(N. 426 ; 

7 C.W.N 118 : 11 C W.N. 612 ; 11 C.L.J. 412 : 10 C.W-N. 1C86 ; 40 C 982. But if It is 
found that one co-sharer is in actual possession and tbe other is not, an order may be made 
under this section, 10 C. 992. No proceeding can be taken noder this section to determine 
tbe qaestion as to which partner is in exclusive possession of the partnership properties as 
nuivuger, 32 C. 249 ; a Manager of a Hiudu family la entitled to be protected Sn his posses- 
sion by proceedings under this section against tbe other members of tbe family, 31 M. 318. 
In a dispute between two brothers with regard to tbe possession of certain sir land the 
Magistrate is legally entitled to declare the possession of one brother when on tbe evidence 
he finds him to be in actnal possession and tbe fact that the brothers are members of a 
joint Hindn family Is Immsteria], 1 Lnek. 201. 

Sub-aectlon (3) copy of the order ahal] he aerved, etc. — Tbe object of this 
snb-aectlon Is to give notice to all persons Interested in tha subjeot-matter of dispute so that 
they can appear la Court at the time of the hearing. 30 C. 1S3 (F.B.) at 197. A person on 
whom a prelimioary order under sub-section (1) has not been served and who has not been 
givea an opportunity to prove his poasesaioaol the subject of dispute cannot bo Bubjeeted to 
a final order under this aectlon, 26 Cr. L J 198f =90 Ind. Cas 541. This sub-section Is in 
accordance with the decisions in 20 0 520 and B13 ; and follows the BUgEoations contained 
In 4 C. 6S0 and overrules the decision in 21 C, 53. When objection !s taken that the order 
has not been served, tbe Magistrate ought not to bo satisfied by the mere written return of 
tbe process-server, but should examine hint and allow the party to cross-examine him on 
this point, 8 CW.N. 719. This sub-seetion also lays down that at le-ist one copy of tbe 
preliminary order passed under lub-rectlen (1) must bo published by affixing It In some 
coniplcuous place at or near tbe subject of dispute. This is an Indication that the binding 
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cbiitaeter el an order under this aectloa is not under ail clreumstanoes to be confined to the 
persons nbo mro actually made parties to the proceeding, but may, under certain olrcum- 
Btanees, extend to persons other than patties themselves. This view has been adopted in 
11 Bom. L.R. 377 bolding that an order under this seotlon is binding not only on the actnsl 
parties to the proceedings but also on those who may have notice ol the proceedings, 
See also 33 C.W.N. 1002 at 1004. 

In the manner provided for Service of summons.— See Ss. C8 to 72, supra. 
If parties are absent they may be declared ex parte after due proof of service of notice on 
them, 8 OW.N. 842. Failure to comply with the provisions of this sub-section can he 
cared by S. C37, tn/ru, and will not invalidate the proceedings, 27 Cr. LJ. 660 — 94 Ind. 
Cas-TOS. See also 30 A. 41; 30U.M3: IS Cr. L.J. 279-23 Ind. Gas. 437. 

Upon such person or persons as the Maeistrate directs — A Slagistrate ought 
before entering on his inquiry to eattsly himself to the best of his ability on the information 
before him, as to who are the persons olaimlng to he in present possession of the subject 
of dispute, 30 C. 1S5(F.B):24C S3: 21 C. 913; 24 B. 327; 6 C.W.N. 101 ; 3 C.W.H. 329. . 
Parties concerned in euch dispute are .not limited to the parties actually concerned in 
the dispute, hut also those persons concerned in the snbjeet-matter of the dispute who 
would he affected by the Msgistiate'e order docUrlag possession, aud therefore they must 
also have notice of the proceedings, 4 C.W N. 613. The decision in 30 C. 153 (F B.) is an 
authority for the view that the qnestioQ ol misjoinder and non-joinder of parties does not 
ordinarily affect jurisdiotlan. It is a question of procedure by which jurisdiction is not 
aflected, whether a patty has been wrongly inclnded or excluded. The invalidity of pro- 
ceeding against one member of a party does not necessarily invalidate the whole proceedings, 
a. 9 ., a minor though interested in the dispute andaproperparty may not be an essentia! party 
espeolally as he would not be a likely person to cause a breach of the peace. Thus the 
proceedings cannot be held to be bad in respect at least of persons who are actually parties 
and who are not prejudiced, 20 Cr. L.J. 1287— 89 lod. Cas. 131. This section contem- 
plates one proceeding against ail parties known to be concerned in the dispute bo as to 
eonelnde the matterdedoltely 80 far as the Criminal Conrts ate concerned, 27 C 692. The 
object of the section being to obtain a setllemeot of disputes regarding possession of land, as 
are likely to cause a breach of the peace, any person who is really interested in the subject- 
matter of the dispute ought not to be left unserved, as this course would operate mischievo- 
usly on the absent party, as the orders bebiod the back of such a party would be inopera- 
tive, and would tend not to settle disputes, but to a raoewal of it in diOerent directions, 
and between other parties, 4 0 W.K. 7S3at 733. 

The issue of a warrant to enforce the attendance of an absenting party under this sec- 
tion is illegal as the matter under enquiry under this section is not one relating to the ' 
commission of an ofience but the settlement of a dispute as to possession and it was entirely 
optional with the parties or any of them to be present or not, B CW.H. 71. 

One copy shall be published —The object of the*publicatioo ii to give notice 
to all parties interested in tbs subject of dispute. 30 0. 133 (F B ) at 197 See also 33 C.W.N. 
1002- It was once held that the provistoQ berelo contained is mandatory and the publi- 
cation is a condition piceedent to the exercise of the Magistrate's jurisdiction in an Inquiry 
as to possession, 8 OW.N 393: 9 C.W.N. 933: hut now see the Fnll Bench mliog In 
33 0.68, where it was held that the provision was directory, and related to a matter of 
procedure only, and not of jurisdletion and the omission to comply with it does not destroy 
the jurisdiction of the Court which arises as soon as the preliminary order is passed under 
BUb-soction (1). Bee 30 A. 41 where it was held that sneh a defect was only an irregnlarlty 
cored byS. 5Z7, infra. SeealsoSO M M3;13Cr.LJ 279 = 23 Ind Cas. 437. But when 
a Magistrate did not serve any notice upon a party, and failed also to affix a notice to aome 
consplccous place at or near tbs subjeot of dispute as required by this snb-seetlon and 
passed a final order witbont receiving a written statement or recording evidence produced, It 
was held that the Irrcgnlarities committed by the Magistrate were so great as to amount to 
want of jurisdiction justifying Interference by the High Court, 33 C. 771- 
SO 
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The ase of the word “ then " Is ver; significant and makes the publication of the notice 
under autrsection (8] a condition precedent to the holding of tho inquiry as to possession. 
33 C. 63 IP.B.) 

Sub-JCCtlon (4/, Inquiry aa to posaeaaton The scope of the inquiry under this 
section is eonfiued strictly to the fact of aetnal possession irrespective of the merits of the 
claim of the parties concerned. A claim therefore merely to a right to possession as dis* 
tiogulshed from a claim to be in possession would bo outside the scope of the inquiry, 30 C. 
155 (F.B ) : 27 C. 918 ; 35 C. 83; 43 C. 992 ; 31 H. 416 ; Weir JI. fS ; 21 Cf. L J. 136 »54 Ind. 
Cas. 616 ; 6 C.L J. 182 ; 7 C.L J. 369 ; 25 B. 179 ; 16 Cr. L J. 736. The whole scheme of the 
chapter contemplates an inquiry solely with reference to the fact of aetnal possession Irres* 
pectite of title. The mere fact that one party's title has been disproved or that his title as 
one o! the co-owners has been ineidentaliy held to he established in a suit for damages will 
be of no avail in proceedings uadec this section. In order that the decree of the Civil Court 
may be binding on the Magistrate as conelnsi ve evidence of possession, it has to be estab* 
lished that the decree is one for possession of the property in suit and actual possession was 
obtained in execution of that decree. It is an order for delivery, of possession contained in 
such a decree that a Magistrate is bonud to maintain. Where a Civil Court deals only with the 
question oi title, its decree will not bar a Magistrate from deciding a question of possession 
under this seotion. It is no doubt open to the Magistrate to take into consideratioo evidence 
of title to enable him to adjudicate on the question of actual possession but neither proof of 
title nor an adjudication on the question of title in favour of a party constitutes proof of 
actual possession what the Magistrate has to determine is which of tbs contending parties 
was In peaceful possession o! the property at the time of bis preliminary order. It is 
quite immatetial whether that possession was lawful or unlawful. The section is cooeemed 
with actual possession irrespective of Its lawful or unlawful character, 29 Cr. L J 902 at 903 
salll led. Cas. 667. See also 56 C. 290 (F.B) and 3 L W. 164-16 Cr. L.J. 529«t29 Ind. Cas. 
fill. In proceedings under this section the Court is asked to say " 1 cannot look into your 
title. Possession Is now the only qoestioo and therefore if your title is not clothed with 
possession you must go to another Court to establish your title," 5 Uoore l.&. 413 at 424. 
See 7 Moore I.A. 263 A ^fagUtrate'e funotion is merely to go into the question of actual 
possession and be Is precluded from going into the question of title, 28 Cr. Ii.J. 328 — 
100 Ind. Cas 712, 28 Cr. LJ. 437-101 Ind. Cas. 469; 27 Cr. L.J. 342 s93 lod. 
Cas. 320 ; 21 Cr. L J. 136—54 Ind, Css. 616. The words ' without reference to the 
merits of the claim of any o( tbe parties to a right to possess the subjeot of the 
dispute ’ appear (o have been specially inserted to fortify a Magistrate from the 
temptation to which he would naturally be ioolined to yield In a case in which 
it appe-sred that a true owner bad been dispossessed. The Magistrate is reminded that 
theobject of tbe section is limited strictly to the prevention of violent self help even 
by a true owner, where there is no indication that the decision was influenced by any sym* 
patby with the true owner, tbe order will not be interfered with, l8 Or. L.J. 856 — 41 Ind. 
Cas. 826. Bee also 56 C. 290 (F.B.) and 95 C 820, A Magistrate has no Jurisdiction to 
inquire into tbe rights oi the parties as by his traiomg'and experience he will very often be 
Incompetent to decide such a question. All that be has to look to is the fact of aetnal posses' 
Sion and that generally, possession at a particular date, vie., the date of his preliminary 
order uodersub'section (1), 7 C.L. J. 369-7 Cr. L.J. 336 : 42 U.L.J. 147; 27 Cr. L.J. 735- 
65 Ind. Cas 62 , 29 Cr L.J. 724-116 Ind. Ca* 636. A Magistrate cannot call upon the 
parties to famish a statement of their title and he Is not at liberty to enter into the merits 
of their respective claims as regards tbe right to possess except so far as it might assist him 
in determining the question of actoal possession, 23 B. 179 ; 36 G. 155 (F.B ) ; 6 C.L.J. 162 ; 
2i Cr.L.3. 136 — 54 Ind. Cai. 616 ; 34 K 138. Documents of title are often of very great help 
la arriving at a conclntloa upon the question of possesiloa and such documents ought not 
to be rejected. 19 Cr. L.J. 764 - 46 Ind. Cat. 604 ;23 C.W.K. 6f0. Where there is a conflict of 
evidence tbe Magistrate Is Justified in looking Into evidence of title in corroboration of tbe 
evidence u to po<tossioa 7C 46 ; 19 Cr. LJ. 717-16 Ind. Cas. SOI. This section 
Is eonceroed solely with the fact of actual physical possession whether lawful or onlswfnl, 



S. 145] 


DISPUTES AS to IUUOVEASLE PROPEBTT 


23 ^ 


whether Id the conlempletioo of law enjoyed by the possessor in bis Own tight or on behalf 
of others. Therefore in proceedings under this section any question as to whether possession 
Is oit behalf of others or in one’s own right Is qnito irreletant, 3 L. BT. 164 at 167>sl6 Cr. L.d. 
525=29 Ind. Cas. 541 ; 7 Bom- L.R. 18. Actoal possession is to be found by the ilagistrate 
regardless of the symbolical possession given to one of the parties by a Civil Court. 16 Cp. 
L.J. 735=31 Ind. Cas. 176. Evidenee of title is admissible in an inquiry under this 
section to enable the Court to decide the question of notual possession, but proof of title is 
not proof of actual possession. 11 a Magistrate uses evidence of title to supplement the 
evidenee of user by both parties but not establishing exclusive possession by either party, 
then he is deciding with reference to the claims of the parties to a right to possess the 
subject of dispute which the Code forbids him from doing, 34 H. 138. If a Magistrate uses 
evidence of title In order to guide and assist bis mind in coming to a decision upon the 
question of possession, he would oat be transgressing the provisions of this section by using 
the evidence of title for bis limited purposa but 11 instead of proceeding to decide as to the 
actual possessian he virtually puts aside the consideration of this question and determines the 
question of tide alone be lacloirly doing that which the law has forbidden him to do, 7 C. 46 
atSO/oftoued in 14 C 163. See 34 U. 133, which holds that ovideuce of title is admissible 
to enable the Court to decide the question of aotoal possession but proof of title is not proof of 
actual possession. IS L.W. 62= (1922) M.WN. 12; when a Magistrate ignoring the evidence as 
to actual possession of one party merely gave effect to an order of the Settlement Department, 
and dealt avith the case as It It were a civil suit, framing several issues and discussing them 
at groat length without deciding the /actum of actual possession, his order was set aside as 
one passed without jurisdiction, 35 C 795. Possession under this section must be absolute 
continnous and act occasional, 49 C. 871, /ottoicsd in 28 Cr B J. 342=100 Ind. Cas. 323. 
But it is not lutended that the possession must bo such possession which a party in posses* 
siOD may have occasion to exercise and has exercised and exercises when be likes, 
contiDoity of possession must be understood with respect to the object over which it is 
exercised. A fallow land not yielding much profit butgets covered with water at certain 
seasons is used at times for storing bricks or for drying jute can be said to bo in actual 
possession of the person who had so used, 28 Cr. hj. 343=100 Ind. Cas. 823. Possession 
through the exercise of a right of oollecUng rente from tenants in possession though not in a 
juristic point of view of actual possession, is possession witbio this seetloQ, 26Cr. L.J, 
393=84 Ind Cas 942 Possession that can be pleaded under this eeetion must be based on a 
claim of right to possession Possession of an agent or servant which is permissive cannot give 
a party to a proceeding a focus sfandt as against biaprincipal or master, 27 Cr L.d. 212 = 92 Ind. 
Cas 164, where to C.W.N lOSS is followed. In order that the decree of a Civil Court may 
be binding on the Magistrate as «videace of possession, it has to be established that the 
decree la one for possession of the snbject of dispute and that the decree- holder obtained 
possession of the subject'of dispute through Court in execution of such decree. It Is the 
order for delivery of possession contained In such decree that the Magistrate is bound to 
maintain. Where the Civil Court decree deals only with the question of proprietorship of land 
it will not bar the Magistrate from deciding the question of posscasioa under this section 
29 Cr. LJ. 902 -Iff Ini Cas 662 /o'fomnp 2 A.L.J. 274=2 Cr. L J. 235. A Civil Court’s 
decision .as to possession is therefore not conclusive but the klagistrate must come to his 
own conclusion on the evidence on record, 15 Cr, L J. 663=29 Ind. Cas. 6tl, but possession 
can be declared on the admission of a party as to the possession of his opponent. 9 H.L.T. 
91=12 Cr L.J. 47sg Ind Cas. 285 A Magistrate cannot refer the qnestion of possession to 
a Tahsildar for inquiry and on receipt of lus report wilhont bearing the evidence himself, 
pass an order decUring possession, 10 A. L.J. 465=13 Cr. L.J. 777= 17 Ind. Cas. 409. Bee 
also 17 C.W K. 144= 17 C L.J. 610=14 Cr, L.J. 43=13 Ind. Cas, 264. As to possession of 
forest lands, see 16 C. 231. 

The power under tbit section Is very rnneh llmiud and a very exceptional jnrlsdietion 
has been conferred on a Magistrate by this section and be must act In strict accordaaee^ 
with etatntory provisioni ; power is given for purposes of preserving the peace and It la only 
* lot that purpose where a breach of the peace Is imminent he eanettaehtbe property in 
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dispute. Where therefore a Magistrate made an order attiehttig certain land and arranged 
for its cultivation to prevent future litigation about the produce, held, the Magistrate acted 
in excess of hia powers and hiB order waa Bet aside, 7 Jjah, f34. Thera is nothing in the 
Code which directs the Magistrate in the course cf his subsequent inquirf to record evidence 
on the question of the likelihood of a bteaoh of the peace and he confines his inquiry 
entirely to the question of actual possession and decides the matter accordingly, declaring 
the possession of the party found to be in possession, 28 Cr. L. J. 847^104 Ind. Cas. 463. 
A party to a proceeding is not In the position of a plaintifi in a oivil suit and has no right to 
require a decision by the Magistrate upon the question raised by them, 30 C. 112. Elaborate 
inquiry, framing of issues, etc., Is outside the scope o! the inquiry, 33 C, 373 ; 32 C. 1093 ; 27 
C. 918 ; 17 C.W.N. 144 ; 18 Cr. L.J. 632 ; 11 W.R. (Cr.) 35. 

Peruae the statements put tn.-^The allegations In the statement put in by a party 
requite to be proved, and therefore a ^fagistrate is not competent to pass an order in favour 
of one party merely on the strength of the written statement filed by him under sub'section 
(1} of this eection, 9 G.W.H. 71; 30 C. 112; 13 Cr. L.J. 293s: 14 Jnd. Cas.790 ; an order under 
this section caanot be based solely on the written statement of one of (he parties without 
any evidence whatever though the other party is absent, 8 C.W.K. 642 ; but an order made 
on a perusal of the written statement of the parties that the possession of the first party was 
that of an agent and the second party the principal was entitled to possession, was upheld 
by the Madras High Court, (I9l4) M.W N. 795. A Magistrate has no jurisdiction to found 
an order in favour ol one party upon the mere absence ol the other party on the data fixed 
foe hearing without recording evidence to satisfy himself that the party is enlitled to posses- 
elott. 1929 U. W N 703 followUn 8 G. W.N. 642. 6 C W.N. 923 and 12 C.W.K. 771. It is the duty 
of the Magistrate to inquire into the question and in the absence of the parties, he would be 
well advised to abstain from passing any final order, 12 C.W.N. 771. When a party applies 
for time to fife a written statement, It is within the discretion of the Magistrate to grant ft 
or cot, 8 O.W.K. 642. 

Hear the parties —These words mean, beat the evidence of parties and arguments of 
connsel or pleaders appearing ou their behalf, or arguments addressed by the parties them* 
selves and if the Magistrate refuses to receive atguments he is not complying with thapro* 
visions of law which are imperative, 9 Pat. L.J. 246 at 247 ; 21 Cr, L J. 672s57 Ind. Cas* 
92 : 11 0, 762. No order c-iQ be passed merely upon a Tabsildar’s report without hearing 
parties and recording their evidence, 10 A.L.J. 465s:l3 Cr. L.J. 777a>17 Ind. Cas. 409. 
Bee 7 Fat. 1 as to parties to the proceeding. 

Receive all auch evidence as may be produced by them respectively. —These 
words moan that the Magistrate Is to receive tbo evidence produced by the parties one after 
another. The order in which the evidence Is (o be received Is sot dealt with in the eection 
at all and there la nothing to suggest that the second party is to begin, 21Cr. LJ. 136s 
64 Ind Cat. 616. Proceedings under this chapter are summary prooeedtaga of a quasi-olvU 
nature, the object being to prevent a breach ol the peace, and so right or title is deoided, no 
one’e life or liberty is in question. In recording evidence under this section the hlagistrato 
must follow tho Instructions of B 35C, tn/re. When the evidence is recorded In the language 
of the Court in vernacular by a clerk, the Magistrate should make a momorandam of tho 
statement of each witness to strictly comply with the provisions of b. 356 (S) in/rn 29 Cr. 
L.J. 70~106 Ind Cas 682, but the Imperative pfovlslonsof 6. 860, infra, have no application 
and therefore it ii not obllgstcry on the Court to” read over the depositions of the witnesses 
In tho presence oi the parlies or their pleaders. 28 Cr.LJ. 913=86 Ind Cai.979. It was 
held previously that tho Magistrate was not bound to summon witnesses at tbo initaueeof 
tbepartleeor tocompol their attendaoco after they have been eummoned, butftiJodlo 
appear, 83 C. 24 But the new subsection fil) provides that tbe Magistrate may, if ho 
thinks fit, at any stage of tho proceeding on tbe application of cither party, issue" summons 

^ to any witness dlrectlog him to atteod.or to produce any document or thing. A Magistrate 

may issue a eomroisaion to examine a witness under 8. 303 In/ro if ho Is satisfied that 
tbe ends of Jnitice require him to do ao 83 C.W.K. 1088. This aeettoa does not 
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specifj that the procedure to he folloTred Is atber that prescribed for snmmODs-cases 
or warrant-cases. On the other band aub-seetioo (4)' provides that the Ma>7Mfra{e sha/I 
receire nil such eettfencs as mof/ be produced by the disputing parties, consider the eSect of 
such evidence and take such further ovideaee, II anj, as ho thinks necessarj. The Legislature 
has delibcratelf omitted to extend the procedure prescribed in eummons cases or warrant- 
cases to proceedings under this section. This difiotecco is undoubtedl7 remarkable, and the 
reason is not difficult to find. This section was Intended to provide a speedy remed; for 
prevention of the broaches of the peace arising from disputes as to immoveable property and 
the Code contemplates a determination of the questica of possession without reference to the 
merits of the respective claims of the disputing parties to a right to possess the subject-matter 
in dispute, and the question o! pcssession has to be determined with reference to a epecified 
time. The Legislature could hardly have contemplated an elaborate and protracted 
investigation, the resnlt of which might, in many cases, be to defeat the very object in view, 
namely, an efiectire prevention of a breach of the peace, which might be defeated if the Court 
could be compelled to summon and re-summoa witnesses at the choice of the parties. 
Having regard to the nature of the question to be determined, the parties ought not to have 
any difficulty in producing, without the assistance of the Court, evidence which would 
ordinarily be at their disposal. The Magistrate is given no choice In receiving the evidence 
produced From the ptovisions of the Code it is not obligatory upon the Magistrate to assist 
the partloa to produce their witnesses and they cannot claim aia matter of right that process 
shoQld be iasned by the Court to enable them to bring forward their evidence, 32 C 1093 at 
1099-1109. The Magistrate Is therefore bound to receive the evidence produced and ho has no 
Juiisdiction to pass an order without recording anch evidence, 16 Cr. L.J. 36=36 Ind. 
Cas. 866 ; 17 Cr, L.J 129 = 33 Ind. Cas. 603. The Magistrate is entitled to declare possession of 
one of the contending parties after trying the question of possession in Court according to the 
procedure laid down herein. He cannot act on the statement In the police report before him 
admitting the possession of one of the parties without fostilutiog proceedings, giving notice to 
the parties heating parties what they had to say and receiving the evidence produced by them, 
10 Cr.L J. 6=2lBd.Ca8 423. After this decision In 32 C. 1093 which is followed In 38 C. 24 little 
reliance could be placed on the deolsloni in 30 C. 608 ; 21 0.29; 11 C. 762; 16 W.R. (Cr) 64. 
Bat the Magistrate is given a wide discretion toeummon witnesses on the application of either 
party under sub-section (9) which did not exist before, 17 H.L T. 229 = (1919) U.W.N. 267. 
Moreover on the date originally fixed the Magistrate should take all the evidence that is pro- 
duced before him, and unlera he couslders it necessary for good re-isou to require further 
evidence, should decide then and there, if be can. which of the parties is in actual possession, 
17 C L.J. 610. A Magistrate cannot refuse to examine the witnesses present in Court on behalf 
of oneof the parties, on the ground that infficieiit evidence has already been recorded, and the 
HighCourt has power to Interfere asbeacts in contravention of the express termsof sub- 
section (4), 31 C. 686 ; but this decision was distinguished in 3 C.LJ 478=3 Cr. L J. 423, 
where it was held that it was not intended in 31 C 683 to lay down the broad rule that the 
Magistrate bad no discietiou but was bound under allclrcumsUncea to examine every witness, 
and if he omitted to do so, he acted without jurisdiction ; and he has a discretion m the 
circumstances of each particular case The view taken In 29 M. 561 is somewhat diSerent. 
There, one party wanted to produce evidence to ebow that there was no dispute likely to 
cause a breach of the peace so that the preliminary order under sub-section (1) might be 
cancelled under sub-section (5). The Magistrate refused to receive the evidence tendered 
and the High Court held that the refusal to receive the evidence gave the High Conrt no 
option but to declare that the Maglstrate'e order was one passed without j'urisdlctlon and 
set it aside. See 11 A.L.J. 586 ; IS Cr. L J. 470= 24 Ind C&s. 360, If the party does not 
choose to appear and examine bis witnesses the Magistrate is not bound to examine them 
blmseU, assuming that they were present, 4 Cr. L. Rev. 253 This section directs the 
Magistrate to receive the evidence produced by the parties and on a consideration thereof to 
come to a decision and therefore the question as to who is in actual possession shonld not 
be delegated to arbitrators even by the consent of the parties, 32 G- 632. ^Vhere at (he 
Initaoee of the parties arbitrators are appnnted to settle the question ef possession and the 
Magistrate passed fins! orders taking mtoeoBitderation the finding arrived at by the arbi- 
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tntors, it was held tbat proceedings were legally teTminated, 7 C.W.N* 361. The Magistrate 
who is to pass an order under this section after applying his judicial miud to the facts of 
the case and to the evidence adduced by the parties, cannot divest himself of the case by 
delegating the decision to arbitratora even thoogh they were appointed by the consent of 
the parties ; to accept their award as the sole basis of the decision is to substitute the 
mind of the arbitrators for the mind of the Court and tbat is where the refusal to exercise 
jurisdiction arises. A Court has always power to direct inquiries, call for reports and may 
take such reports into consideration but an arbitration Is a different matter altogether for 
the Court there accepts the award of arbitrators as the final pronouncement upon the 
facts. Looked at in this light, the award was entirely Nvithout jurisdiction and its 
acceptance by the Magistrate as the only basis for hts decision constitutes a refusal to 
exercise jarisdiction, IB Gr. L.J. 665^1917 Pat. 2S1 = 30 Ind. Cas. 333/offou;tnp 7GW.N, 
361 ;32 G. S52; 17 Gr. L.J. 369 = 1 Fat. t..J, 333=^35 Ind. Gas. 601. See 18 Cr. LJ. 135 = 

2 Pat, It.J. 86. If tbe parties express a desire to settle their dispute by reference to arbitra- 
tion, the propercouiae for the Magistrite seems to be to stay further prcceedings on the 
ground that there was no longer any dispute likely to cause a breach of the peace, 30 C 10S3, 
The scheme of the section is against the view that a reference to arbitration aud the award 
thereon can be made the basis of an order declaring possession. A compromise can only be 
taken as evidence for an order under gnb-seetion (5), that there was no longer any dispute 
likely to cause a breach of tbe peace and cannot possibly be made the basis of an order under 
sub-section (6) declaring possession, 3 Pat. 288; 32 C 552 When a dispute was referred to 
arbitration, and the trying Magistrate recorded an order, “fnrtber proceedings areunneces- 
saiy and they are therefore stayed, ” bat the arbitration having failed, tbe Msgistrste neatly 
two years later purported to revive the ptoceedioge and called upon the parties to appear 
with evidence, held that the Magistrate acted without jurisdiction as bis previous order was 
ID terms one under lub-seotion <5) and directly it was passed he was /vncfus officio, iai 
fresh proceedings should be drawn up only on the basis of the then existing olroumstanoes 
and not on what existed two years previously and that it should not be assumed tbat the 
caasea which existed previously still cootmued Coexist, 15 C W N. 271. Where >a Magls* 
trate decided the question of possession upon the evidence not taken by himself but taken 
by his predecessor, bis proceedings are sot bad, as 8. 350, infra, governs such a case since 
proceedinge under this section is only an inquiry within B. 4 (1) (fe), supra, and not a trial 
13 C.W.N. 320 ; 22 C. 093 ; See also 25 Cr. L J. 68=75 Ind. Gas 25, where it wae held that 
a Megletrate has jurisdiction to decide a case under this section upon evidenceparty recorded 
by himeelf and partly by bis predecessor even thoogh a patty demanded a de novo heating 
The rulings in 3 M.H.C R. Appx. 20 ; Weir II, 87, arc no longer law. Where a Magistrate 
without examining witnesses on cither side though one of the parties was present in Court, 
passed an order relying on the documents filed before him, the latest of which was ton years 
old, it was held that he ought not be have exercised bis junsdlotion unless and until bo had 
sufficient ovidence before him and tbat he was bound to take each further evidence as became 
necessary after consideration of the document, 18 C.W.N, 700=19 CLJ 3S5, Where a 
Magistrate without recording evidence as requited by sub-seotion (1) based his decision on 
evidence recorded by a Subordinate Magistrate at tbe local inquiry, it was held tbat the 
order was one made without jurisdiction and tbe High Court in setting aside tbe order 
directed tbe Magistrate to take the case again on file, and hold a fresh inquiry. 31 U, 82 ; 
a Magistrate may depnte a Subordinate Magistrate to hold a local inquiry and on receipt of 
tbe report of each Magistrate, be should himself receive the evidence pioduced by the parties 
and himself concluded the Inquiry under this section, Weir 11.118; and ho cannot act 
merely on such report and pass an order witbont recording evidcnco himself, 10 A. L.J. 463; 

18 Cr. L.J. 777 = 17 Ind. Cas. 309 where an order was made on local Inspection and inquiry 
from persons present at the time without taking any evidence in the case the order was set 
aside as one made wlthont junfdiction, 36 0. 1058 ; 38 M.L.J. 73=11 L W. 285; • 
I C.W.N. 779: 13 Cr. LJ. 296 = 13 Ind Gas. 760. 

If possible decide which parly at the date of his order was In such 
p08sesslon.~Tb« words ' if... poislble decide* are very signifletni The Magistrate U not 
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boQDd to come toftdecisloD. la cases tailing aoder tbis section " the ttlbnnal trying the 

case is not under the necessity nhleh a Gonrt trying a civil case or ordinary criminal case is 
under, o! comlog to a conclusion at all. The Iiegisisture contemplates circumstances in 
arhich it may be desirable for such a tribnnal as that of a Deputy Magistrate, presumably 
unscqualnted with the conduct of civil proceedings, being strictly a criminal tribunal, to say 
that the facts of the case do not enable him to come to a conelnslon and looking at the 
circumstances of the case and the cOnQleting nature of the evidence and the various other 
circumstances which were before the Staglslrate, the wise and proper course for him to have 
adopted would have been to have accepted the liberty whleb the Code gave him of not coming 
to a conolosion as to the fact of posscsstoo and to have passed an order under B. 146,” 13 C. 
361 at 363. A compromise cannot possibly be mads the basts of an order declaring posses* 
sion, 3 Fat. 283. The crucial question to be decided Is which patty was in actual possession 
at the date of the preliminary order and not who has the right to such possession, 
27 Cr. L.9. 33s9Und. Cas.76: 16 Cr. t.3. 239^27 Ind. Cas.911: 28 Cr. L 3. 32Bsl00 Ind. 
Cas. 712; 28 Cr. L J.929alOS Ind. Gas. 439. The d tie of the order under sub-section (1) is taken 
as the criUcal date for the purpose of determining posression and the question of possession 
is to be decided on evidence taken by the Magistrate. Where a Ifagistrate discarded the 
evidence on record as unreliable, and decided the case upon what be saw and heard and 
inferred at a local inquiry held by himself, it was held that the Magistrate acted with 
material irregularity in his jurisdiction and his final order was b.ad, 10 C.W.N. 161; 
7 Cr. L. Rev. 313. A final order should embody a dear finding as to possession at the date 
of the preliminary order. It cannot go beyond the preliminary order and include property 
not referred to in the preliminary order, 3 Pat 213 ; 23 Cr.L.J. 529 at 931s: 105 Ind. Cas. 339, 
not can the Magistrate, in his final order decide the mode of possession or how the possession 
U to be exercised. He has juriadicUon only to deola re by his final order whleb party was in 
actual posaessioo at the dated bis pteiimioary order. 39 O.W N. 373b 97 Ind. Cas. 73, It la 
not enough to find possession a year before that date, 9 Cr. L J. 609b2 Ind. Cas 159; sea 
also 1 L.W. 939 b 15 Cr. L J. 703-26 lad. Cu. ISS; 16 Cr. L J. 239-27 Ind, Cas 911. The 
word *8ueh possession ' must relate back to suVsectioa (1) which lays doivn the eondlUose 
under which action ehould bo taken, 27 U.L.J. 169 at 170— 15 Or. L J. 672—25 Ind, Cas 323, 
The words 'such possession* obviously refer to actaa! possession referred to in sub-section (1). 
Actual possession meace actual physical possession, .the possession of the person who has 
his feet on the land, who is plonghlng it. sowing it, growing crops on it. entirely 
irrespective of title, 55 0. 826. A Magistrate also cannot summarily deal with tjie matter 
after a mere inspection of the locality, 3 C.W.N. 779 ; 33 U.L- J. 73 — 11 L W. 235, nor can he 
pass an order against a party who Is absent without recording some evidence, 6 C W.N, 923 ; 
6 U L.T. 91-10 Cr.L.J. 6-21 Ind. Cas. 323 ; 7 C.W.N 351 ; 8 &W N. 642, but a Magistrate 
can pass an order without making any inquiry when the party against whom the order is 
made admits the possession of the opposite party, 9 U.L.T. 91. The police report on which 
proceedings are initiated and the evidence contained therein on the faelum of possession are 
not legally admissible as evidence for any purpose at the ioqnlry by the Magistrate and 
cannot be taken into considention for finding sctnal poss essioo, 21 Cr. L J. 737—53 Ind. 
Caa. 231. So also the Magistrate cannot pass an order on the agreement of the parties to 
have the case decided on doenmenU alone without adducing oral evidence as to actual 
possession, 24 Cr. L J. 279-71 Ind. Caa 999. The Magistrate cannot go behind the decision 
of the Civil Court in the matter between the parties, 37 &L J, 236 ; 22 C. W.N. 479 ; 29 C. 203; 
6 C. 835; 17 A L J 334; 32 C. 795; 5 Pat. LJ. 104; 27 Cr. L.J. 43-91 Ind. Cas. 75. The 
Civil and Criminal Courts are but tbe products of tha same legislature, and to permit the 
Criminal Court In the exercise of its limited jurisdiction to overrule or nullify the 
proceedings of Civil Courts is to attribute su incousistencj to the 1 egislatnre. and to assume 
against It an intention to create a conflict where harmony is to bo presnmed, 56 C, 290 (F.B ) 
at 361. ' If we are to administer justice as a civilized country. If we are to avoid those con- 
flicts between Civil and Criminal Courts which ordinarily must be fraught with evil and 
can produce no good if, In short, we are to make the actnal administration of justice in this 
country bear a proper relation to that which we profess it to be,, then we cannot have 
Criminal Courts trying over again milters which have been thoroughly dealt with and finally 
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decided by a Court ol competent junsdicttoo* It may be that to this prioolple tbera would ba 
rare exceptioaa founded on, possibly, the diacovary of new, cogent and important eridenca, 
Bnt ordinarily that principle must proTail, then it is a matter of first importance, of the 
very highest relevancy to show to a Criminal Court that the matter which the Criminal 
Court IS asked to adjudicate or has already been folly dealt with by a Civil Court,’ 41 B. 1 at 
i 5 folloiced ia 5G C. 290 (F.B.) at 381. See also IS Cr. LJ. 301^33 Ind. Cas. 333. 
If the plea of a party who was defeated Jo (be Civil Court and ousted from possession is that 
in spite of the delivery of possession by tbs Civil Court, be still continued to be in posses, 
Sion or he was in possession in defiance of the Civil Court, no court of law will listen to 
such a plea. In other words in the eyaof law and for purposes of this section such pos- 
session cannot be recogoised at all, 56 C. 293, but where a jadgmmt-dsbtor is found 
to be in actual possession, some 23 months afterwards notwithstaoding the delivery of 
pos'^ession by the Civil Court to the decree holder and the deeree-holderpurchaser had not taken 
appropriate steps in proper time against the trespasser the judgment-debtor, and the decree-' 
holder seeks to t )ke possession without having recourse to law auda breach of the peace is 
likely, such decree holder caonct oompltinil the Magistrate declares the possession of the 
trespasser who is found toba in actnil possajsioo and the Magistrate by so deolaring pos- 
session acts within bis jnrisdiction, SI C. 2)3 (F.B.). See also 53 C. 826 where it was held that 
the Magistcate is net bound to miintaio the decree of the Civil Court in favour of a party 
blindly if after the passing of the decree ha finds in the evidence that possession had been 
disturbed or it had changed bands but if the decree IS reoent and no disturbance of posses- 
sion or change of posseasiou is proved, the Magistrate is bound to respect the decree of 
the Civil Court and declare possession in accordance with it. The Civil Court's decree to 
be binding must be recent, 28 0. 625 ; 33 C. 33 ; 32 C. 796 ; 29 C 20S f 22 C.W.H. 479 ; 
18 C.IY.N. 708: 8 0.W-N. 719:2 C.LJ. 147 : but the guestion of possession most 
have been directly io issue, 1914 M.WN, 798 ; 13 Cp. LJ 683:17 A LJ. 434 ; 
4 C. 378 ; 8 C.W.K. 363 ; 2 AL.3. 274. The Magistrate should accept the finding 
el the Civil Court as to possession and boundaries of properties in dispute, 6 B W.H, 181 } 
fisQ.W.H. 613 , 29 0 206 : 26 C 623. Au order made without a judioial determiaatian of 
the factof passessioa is (Uegal. As to thsqoestion of possession the law ontemplates not 
tba opiniom of Magis trtCes on such questions but tbelr juiic7a2 ifrcisions arrived at on pro- 
per materials in regultr proceedings. 2 C B 3 655; it IS the duty of the Magistrate under 
this BcctlcD to complete the inquiry after ho had pissed a preliminary order, 2# Cr. LJ. 64 
«>71 Ind Cas 112 , where a Magistrate found that the evidence as to possession was equally 
unreliable but declared possession of one of the parties relying on the presumption as to 
possession arising on title, it was hsid that the order was bad and bs was directed to proceed 
under B. 146, fn/ra, 24 Cr. L 3. 14ts:7i Ind. Cas. 365. Where an order is passed after due 
Inquiry against a party, that party cannot by merely tMosferrIng the subject of dispute 
evade the blading character of tbe final order of the Magistrate and the Magistrate was not 
entitled to iuitiate fresh prooeedlugs on the application of a transferee but must maintain 
the possession of the party previously decisred by him to be in possession, 37 C.L.J. 39 ; 27 
O.W>N. 171. *Id the absence of any other evidence of possession -n Magistrate would be 
justified in finding possession to be with m person to whom symbolical possssslon is shown 
to have been given in eteoation of a deorenofOmi Court, 14 C. 162. A presumption as to 
possession may in certain cases be legitimately be drawn in favour of a person whose name 
Is recorded as in actual possession in (be register kept under the Land Regulation det, 

21 Cr LJ 783*33 Ind Cas. 513. Where (boro was no actual or symbolical delivery of 
posscssiOD, mere oertifloate holder’s posseasion cannot bo deolared, 31 M. 410. Possession 
that can be pleaded and iound under this section mast bo based on a claim of right to pos- 
session. Possession of an agent or a servant which Is permissive cannot give ft party tea 
proceedings focus rmrtd( as against bis pnnoipat or master, 27 Cr. L.J, 212a92 Ind. Cai. 161 
where 10 C.W K, 1033 is followed. Fosaession throngh the exercise of a right of collecting 
rent from teoaoU In poisosslon thoagh not In •iarisllo point of view of actual posso<wIon, is 
pMsesslon within tba meaning of this saotioo. 26 Or. L.J. 3?3s84 fnd. Cat. 842 ; 17 U.L.T. 
225; 12 M. 83; lie. <13: 16 C. 613:16 Cr. LJ. 234. In passing the final order, tbs 
Magistrate sboold srrlteout a jndgmeat sbowing that ha hat duty considered the eoateotloos 
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of the patties and the evideoce adduced belora him aud give reasons for his order, 2S L.W 

; 65 M.L.J. 693»1928 M.W.N. S21«43 56. 

At the date of the order before meatloned.— The crucial question for decision 
is actual possession at dots o/(fiej>retimiflar|r drder. 27 Cr L.J. 44«91 Ind. Cas. 56; 
IS Cr. L.J. 7C8-1 L.W. 939=26 Ind. Cas. 1S6 ; 16 Cr, L.J 239 ; 28 Cr. L J. 929 at 931= 
103 Ind. Cat. 449 ; 28 Cr. L.J. 328 ; 10 Cr. L J 712 : 16 Ind. Cas. 239 ; 17 Ind. Cas. 217. 
The time of possession which the Magistrate has to find is the date of the preliminary order, 
passed by him under sob section II) initialing proceedings. lie cannot treat a subsequent 
proceeding as a continuation of the earlitr one and cannot refer back to the possession held 
by one or other parties upon the date of the e-arltet proceeding in determining which of them 
should be declared to bo in possession on the dato of the subsequent proceeding, S C.W.N. 
930; 18CW.N 700:2?Cr. L.J. 471=93 Ind. Cas 695. 

In such pos4easlon.'~The words ‘such possession ' obviously refer to actual posses* 
sion mentioned in sub-section (1), tupra. Actual possession moans actual physical posses* 
sioQ, t It meana the possession of the person who has feet on the land, who is ploughing , 
it, sowiog or growing crops on it irrespective of title to the land, 65 0. 826. When 
the Magistrate failed to decide which party was In actual possession at the date 
of his preliminary order, there is abundant authority for the position that the High Court 
can interfere in revision on the ground that ha acted without jurisdiction, 45 U L J. 66 at 59 
follomng 16 Cr. L J, 239 ; 7 Cr. L. Rev. 430; 27 Ind. Cas. 911 = 18 U. 41. Bee also 13 Cr. 
L J, 703 = 1 L W. 933 = 23 Inl Cas. 133 ; 9 Cr. L J. 503. But the party in whose favour the 
final order is passed was found m pomssion 5 days before the date of tbs preliminary order 
that there was nothing on record to suggest that thers was any change of possession daring 
the short iatarval, it was held that the case was not a fit one for interfereuee in revision 
even though the order (n question was irregular, 42 M.L. J. 147. See also in this coDseotion 
6 L.W. 163=13 Cr. L.J. 23 = 36 lad. Cas. 656. 

First proviso to sub-section (4).— This proviso has been enacted practically to give the 
Sfsgistntd a mirgm of 2 mcatbs* tiotetooometoadecision on the question of possession, 
whether the ease is a fit one for the issue of a preliminary order by limiting the order for 
want of possessiou to only 2 months next before the date of the preliminary order. It hasthns 
imposed on the ifaglstrate a very great responsibility of being alert, active and prompt or how 
is he going to prevent a breach of the peace. II bo delays, then, be is sure indirectly to deprive 
the party admitting, dispossession, of a benefit of a presumed continuity ol bis possession after 
the lapse of that period from the date of bis admitted dispossession, which the law declares 
him to be entitled to under tbh proviso, 28 Cr. L.J 929 at 931 = 103 Ind. Cas. 449 It is 
inoumbeat on the Magistrate to find possession on the date of his preliminary order and the 
proviso only applies if there is forcible and wrongful dispossession within two months 
thereof, 3 Pat. 288 . 32 C 1093 ; 33 C 33 ; 19 Cr L J. 977 , 16 Cr. L J. 239 ; 23 B 179 ; 21 
C 404. If a party Is out of possession more than two months previous to the preliminary 
order no presumption under this proviso will arise. 27 Cr.L J 68=91 Ind. Cat. 244;27Cr. 
L.J. 471=93 Ind Cat, 693. The proposition that a party taking pos.sessioa by force must be 
retained in pissosslon it owing to delay, after tbe dispossessed party has asked the Court 
to take aotioa, on the part of the Court taking action, over two months, have elapsed 
before the Court finally makes up its mind to issue a preliminary order canuot be 
aocepted and the High Court will not interfere in revision on behalf of such a party 
who had dispossessed the other since clearly no injustice has been done, 28 Cr. 
L.J. 782=104 Ind Cas 110. A reasonable interpretation ought to be placed on this proviso 
and not a literal interpretation which would defeat the very object of sub*sectlon (4) 
which relates to dispossession of immoveable property. Though the words of the 
proviso are capable of the interpretation that forcible dispossession must be within two 
months of the order yet the intent and object of the section must be taken into 
consideration before a literal {oterpretation ispnt upon it. When a person forcibly dispos- 
ee^ed complains to a Magistrate Immediately and if lor no reason or fanlt ol his the Magis* 
irate not making a prslimioary order at once hut delays In passing the order, the party 
eomplainlDg ol dUpoesesslon sbonld not be deprived of the benefit of the proviso by reason 
SI 
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o{ the delay of the Courl. 52 U 66 following the eacliec decision in 28 Cr. h. 3. 782= 
104 Ind. Cas 110 A party who obtained dispossession more than 2 months next 
before the date of the preliminary order and retaining such possession by virtue 
of an order under S. 141, supra, lestraining the opposite party from entering on 
the disputed land should be declared to be entitled to possession thereof until evicted 
iu due course of law and the period during which the injunction order under 
8. 144 was in force cannot be deducted, 18 Cr. L.J. 301^38 Ind. Cas 333- As the law 
stands at present, the date of the order under sub section (1) of this section is tahen as the 
critical date for the purpose of determining actual possession. This appears to give unfair 
advantage to a person who has forcibly dispossessed another. Bat difficulties arise when the 
test of actual possession at the time of the institution of proceedings is departed from. We 
think that the proviso we have added to sub-section (4) as far as possible will meet the 
evil in question without involving the Magistrate in an inquiry into title or right to posses- 
sion which is the function of a Civil Court”— flepori of the Select Committee. The possession 
of the party forcibly and wrongfully dispossessed must be deemed to continue. The scheme of 
-the inquiry la retrospective and not prospective, ,3 Pat. 288. The dispossession herein 
contemplated must be a forcible and wrongful dispossession and not necessarily forcible dis* 
p ossession. The proviso does not apply to a case of a peaceful dispossession though wrongful. 
Where the tenants of a landlord refused to pay rent to him but willingly paid it to another, 
the landlord cannot he said to have been forcibly and wronglully dispossessed within this 
sub-section, 2a Cr. L J. 437 = 101 lul . Gaa 463. Where a party having no title to land is 
ousted therefrom by means of removing the things ho had put on the land by the lawful 
owner without the use of any physical violence, it cannot be held that there was any 
fotolble and'wroagfal dispossession within the meaning of tbiseub-sectiou, 44G.L.J- 393=28 
Cr. L J. 210=98 Ind. Cas. IQI. Where a landlord takes possession of an abandoned ' holding 
complying duly with the provisions of the Tenancy Act, it cannot be said that there was any 
forcible and wrongful dispossession entitling the tenants to oust'bim from possession, Si 0 W* 
K 242=28 Or. L J< 245=39 Ind. Cas. 117. Once a trespass by a judgment-debtor who was 
ousted by a decree of the Civit Court has ripened into possession recognized by law, It is th* 
duty of the Magistrate to maintain and protect his possession, leaving the opposite patty to 
seek his proper legal remedy, 56 0. 290 (F.B.). Possession delivered under a deorea of a 
Civil Court will not be a dispossession of that character, 23 Cr. L J. 379 = 67 Ind. Cas. 203. 
Under this section even If a party 'is vrroogfnlly disposeised action cannot be taken unless 
such dispossessiou was also forcible. The dispossession must be forcible and wrongful, 26 
Cr. L.J. 263 = 84 Ind. Cas. 332; 3 Fat 809. The distinction drawn is between forcible 
entries which are rightful and foroible entries which are wrongful— and that depends on 
whether the person entering was entitled to use force and not merely whether he has a legal 
right to possession. If lot instance a landlord came armed -with a writ or a warrant In his 
favour to eject his former tenant then although force might iu the end be used, it will not 
beta wrongful dispossession. If, on the other hand, he took the law into his own hands and 
used force without any such legal saoctiou then that would be forcible and wrongful dIs* 
possession of the tenant. The word, "wrongful” means no more thsu "otherwise than in 
doe course of law " Possession taken by show of force Is foroible dispossession, 27 Bom. 
L.R. 1353 = 27 Cr. L J. 661 (2)= 94 Ind. Cas. 709 (2) : see 22 C. 297, where it was pointed 
out that to hold that the Klaglstrate is precluded from inquiring into anything before 
the date when he actnally commenced his own proceediugs might In some cases lead to 
a person who has been acting In .an unwarranted manner misusing tbe process of the law 
to enable him to carry out a high-handed and improper scheme which could never have 
been the Intention of the Legislature Tbe jnciadiction of a Msgistcate to initiate proceed* 
logs under this section is not dotecmined by the date of dispossession of one of the parties 
claiming the land. It is determined by an apprehension based on reliable information 
that a dispute likely to cause a breach of thepatoe exists between two parties concerning 
tome land. This proviso merely recites a ciroumstance nnder which presumption ofposaos* 
slon may bo made In favour of one of the disputants. Where the Magistrate has failed to 
record a finding but made general obscrvatlona as to the oivnotship of the property in dis- 
pute, tbe order Is not one made in accordanea with law, and the High Court is jusllSed in 
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settios as!do the order, Z4 Cr. L.J. 156=71 lad. Cu. 508 ; 7 Cr. L. Rev. 443. Forcible 
dispossession withm 2 months ol tho proUmlnftrr ordcrconstitutes one ot many possible 
circnmslanccs under which the presumptioa can be made. It does not debir the Magistrate 
from deciding the question oi actual possession on other grounds also. In any case a 
Magistrate docs not act without jurisdiction if be decides the question of actual possession 
on grounds other than the presumption referred to in this proviso, ti A. L.J. 305 at 308 = 
14 Cr. L J. 223= ID Ind. Cas. 310 ; where two months elapse after the death of the person in 
possession there is no forcible dispossession within two months, 23 C.W.N, D78al7 Cr. L J, 
443 = 36 Ind. Cas, 123 ; 16Ci'. LJ. 284, possession obtained subsequent to the initiation of 
proceedings Is of no avail 27 C- 25 J'; IS C. 027 ; 12 C. 539 ; so also possession three months 
anterior to the preliminary order 16 C. 513 ; Id Cr. L.J. 239, when during a local inspection 
one party sLeges forcible dispossession by the opposite party on the day ot the Inspeotlon, 
the Magistrate is bound to inquire into the truth of the allegation before declaring the posses- 
sion, 8 Lah. Ig6. The law does not allow delegation of jurisdiotion of the Court to arbitrators. 
The utmost the code allows Is that the court may direct a local inspection and inquiry and 
bring on record the report submitted lu evldenee, 3 Pat. 23d, 

Second proviso to aub-«ectlon (4).— Power to attaob given to the Magistrate by 
this proviso is quite diSorent from that given by 8 14C, injra. Xbe power under this pro- 
viso la to be exercised in cases »f emergency before bolding an inquiry regarding possession, 
while S- 116, \nfra, authorizes attachment only after the conclusion of the inquiry, and if 
the Magistrate decided that none of the parties wss in actual possession or is unable to satisfy 
himself as to which of them was in actual possession at‘ the date of his preliminary order, 
(I'JlOj U.W.N- 621 = 8 U.L T. -tii. It is not obligatory on a Magistrate to attach the subject 
of dispute when be ii unable to decide which party was in possession ; the proper course in 
suoh a case is to follow the procedure in d. 116. tn/ra, and attoeb, but, if a Magistrate fully 
eonsoious of the powers ve^t^ iu him declioed to follow u, the High Court should not later- 
fere with his discretloa la revUioo. 6 Cr. L Rev. 236. Incases of emergency a Magistrate 
has power under this section to attach the subject of dispute. \Ybeo after receiving evidence 
the Magistrate finds there is no danger of abromhoithe peace he has no jorlsdiation to 
direct the attached property to remain in Court custody pending the decision of a competent 
Oonrt on the qneslion of title, 28 Cr. L.J. 1378=85 Ini. Cas. 514. Where the Hindus of a 
certain locality wen using a well and tbo Mabomedans of the lootlity moved the Magistrate 
who initiated proceedings and ultimately not being satisfied that either party was in exclu- 
sive possession atiaohed the well, it wasbeldthat the attacUmeotwas not justified as tho only 
question before the Magistcile was whether (be Mabomedans also were entitled to use the well 
and therefore Che Magistrati bad uo i>ower to prevent the Hindus from using the well, 23 A. 
L.J. 41, A receiver cannot boappoKiced when IboMegutrate acts under this proviso as ho could 
dowhenacUnganderS 116, tn/ra, UDIO) U W.N.821=8M.L T. 314, /ofiatoed lu 26 Cr.L 3.1378 
= 83 Ind, Cas. 514, under this section » SUgisinte has in cases of emergency power to attach 
the subject of dispute but he has no power to appoint a receiver at that etage. Tho object of 
the section is that the Magistrate is to confirm the party in actual possessioo and he is not 
competent to dispossess such party by appoiutiog a receiver and the order ol attaohment 
can have no greater force than any Civil Court attachment which has the efiect of preventing 
alienation. A receiver can be appointed only after investigition under the powers given under 
S. 116 tnfra and any order under this eection sppointiog a receiver is ultra vires, 3 lat. L.J 
147=19 Cr. L.J. 24:=441nd Cas. ll/oTfoiced to 30 Cr. L.J. 4ll = USInJ. Cat. 29; 28 C.* 
625; 1922 U.W.N. 812 = 10 L.W. 4S2=23Cf.L.J.633=63 Ini. Cas. 369. The appointment 
ol a receiver IS not prohibitod by this proviso, but be has not and caonot exercise ali the 
powers ol one appointed under S HQ, tnfra, A receiver appointed under this proviso must 
be treated only as an agent or bervant of the Magistrate who«e order is only an administrative 
order pissod for tho maoagemeat of tbo property. 13 Cr. L.J. 295= 14 Ind. Cas. 753. This 
view receives support from sub section (I) newly added. It is competent to a Magistrate 
under this proviso to order the attvchutent not only of the land ahont the possession of which 
there is a dispute but also ot tbe crops harvested and rents received sinca the beginning of the 
distuibance, 13 Cr. L.J, 2CS = 1I Ind. Cu. 759. An elephant cannot be attached under this 
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of land refuse to allow a tenant of tlie land an opportcnity to show that thero was no dispute 
likely to cause a breach of the peace, 37 C. 2S5, Proceedings under this section should 
terminate in one or other of the wavs contemplated by law and it is improper for the Magis- 
trate to stop proceedings by recordiug an order “ yartxes absent, caie filed," 6 CW.K. S23; 
20 Cr. L il. 484a51 Ind, Cas. 352. Where hath the parties admitted that there was no 
likelihood of a breach of the peace, the Magistrate is not bound to enquire into the matter, 
33CL.J. 65, where there is undeniable eTidencfl that the parties have compromised and 
settled their dUpute, the compromise may be ttken as evidence to drop proceedings under 
this eub-section, 3 Pat. 2dj, and where he dads that there is no likelihood of a breach of the 
peace and refuse to take action he oannot direct the proceeds of the sale of attached oiops tobe 
handed over to one of the parties, 17 L.W. 421. Whea proceedings started with regard to adis. 
pute toaferry was stayed owing to the parties referring their diflereoces to arbitration and the 
Magistrate passed an order 'further proceedinga are unnecessary and they are therefore stayed, 
held that the order was one in terms of thissab*sectioa and directly it was passed, the Magistrate 
ceased to have furisdiQtion. When once ptoceedtogs are cancelled under this sub-section the 
Magistrate has no jurisdiction to allow one of the parties to reap the crops to the exclusion 
of the other, 3 C.L.J. 573=3 Cr. L.J. 466. ^loy party interested may intervene under this 
sub-section for the purpose of showing that no such dispute likely to cause a breach of the 
peace concerning auy land exists or has existed but he cannot become nor can he be made a 
party to the dispute, 33 C. ISS ; 3 C.W.N. 323; 5 C.W.N. 003. A Magistrate has j'urisdic* 

tion to cancel the order of his predecessor made under -sub-seotiOD (1) and stay proceedings 

under this sub-section and also to order the restituliou of property attacbod and placed in 
the hands of a receiver Weir n„10j. When a Magistrate cancels bis preliminary order 
under this eub-aeotico on the ground that a dispute likely to cause a breach of the peace 
no longer existed whatever be the eoutce of his information, the High Court has no power 
to interfere m revision with the order of the Magistrate, 30 C. 112 ; 47 U, 713 ; 47 U.h.J> 
764 k 22 L.W. 624b (tS2S) U.W.N. 7S2. Kor can a District Msgistrate, revise an order 
once cancelled by a Subordiaate Magistrate under this sub section, 20 0. 729, but a District 
Magistrate may initiate proceeding under this section Independeutly, 20 C 242, A Magls* 
trate is not entitled to strike ofi proceedings tinder this section. There must be some 
evidence before him that there is no apprebeneion of a breach of the peace and in that case 
only he is entitled to drop proceedings 25 Cr. L-J. 105 b 33 Ind. Cas. 665 ; 3 fat. 288. To 
stop proceedings (1} a pitty mty disclaim the lands in dispute thereby showing no likeli- 
hood of a breach of the peace and no necoisity to coutmue the inquiry, (2) oue of the parties 
may show that title to «he disputed land is already before tbs .Civil Court aud so there is no 
necessity for putting the parties to expense and trouble by oonlinuicg the proceedings. A 
decision arrived at incidentally by a ciimmal or even by a Civil Court is of no avail to stop 
proceedings, 26 Cr. L.J, S70=86 Ind. Cas. 606. When a Magistrate drops proceedings 
under this section, the sale proceeds of the crops ou the land deposited in Conxt may be 
ordered to be restored to the persons who raise them. But it is also proper to order that 
depo'jits mode in Courts may be kept in Court, until oue party or other obtains an order 
from a Civil Court, 47 H. 713; 20 L.W. 124; 17 L.W. 429 ; 1 L.W. 1032; 16 Cr. L.J. 104 = 
27 Ind. Cas, 152. But iu 4j U. 232 it was held that it was not right for the Magistrate 
alter having dropped proceedings under this sub-seotiou to make any further order in the 
matter. He must leave the p-aitles to settle their rights in the manner they think best, 
meanwhile holding his hands and the money realised by the sale of the crops will have to 
be kept in Court deposit and not banded over to any party until a decree of the Civil Court 
{s produced entitling to receive the same. After cancelliug the order the Magistrate cannot 
attach the subject of dispute, 6 Cr, L J. Rov. 402. Bee also 20 C. 867 and 6 O.W.N. 623. 
Where it was hold tbal once proceedings have been dropped, fresh proceedings can bo 
Initiated on Iresb materials on record 

Any peraon Interested.— These words are importint. A third party can {ntervoae 
and satisfy a Magistrate that no dispute likely to cause a breach of the peace exists or 
existed. Such a person joins theproeeediof^ io bring tbe proceedings to a determination, 

30 C. 165; 5 C.W.N. 32P, But It fa doabttul whether sneb patty can appear to prove his 
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owQ poa«easioQ under sab.aection (1) or (4) as ho does oot become a part; to the proceedings. 
^Yhero proceedings srere dtasTQ up under ibis seotioa with regsrd to a plot of land, a person 
who is a tenant of a part of the property la dispute ought to be allowed an opportunity to 
show that there is no dispute likely to oause a breach of the poico, 11 C L.J. 414. 

Sub*oectlon (6).— This aub-secUon and form Ko. 22 of Soh. V of the Code permit a 
Magistrate to give directions as to possession with a legal effect that it is vilid until actually 
evicted or ousted indue course of law and not merely until the Institution of a civil suit for 
determining the legal rights to the property In dispute, 27 Bom. L.R. 1353=27 Cr. L.J. 661 
(2j 94 Ini Cas. 709 (2;. By the addition newly made to this sub-section power has been 
expressly given to the Magistrate to restore to possession a party forcibly and wrongfully dis* 
possessed *' The object of the section is to enable a Magistrate to intervene and to pass a 
temporary order in regard to the possession of the property in dispute, to have eHect until the 
actual right of one of the parties has been determined by any competout Court. It is conse- 
quently his duty when that tight has been declared within a time not remote 
from bis taking proceedings under this section to maintain any order which 
has been passed by any competent Cmrt and therefore to take proceedings which 
necessarily mast have the eSeet of modifying or even cancelling such orders is to assume a 
jaiisdietion which the law does not contemplate. The duty of the Maglslr-ate w.ts to carry 
ont the orders of the Olyil Court and t-s maintain those orders by assisting the possession of 
any person whose title is found by that Court,** 25 C. 625 at 629, 629. Tbisview has been 
accepted and/ol/otced in 29 C. 208 at 210. The final order under this section decides no 
question of title. It merely maiotams the possession of tbe successful party who can only 
be evicted in due course of law by one who can establish better right to possesion. 29 C. 187 
(P.C.) at 197— 1 99. The order Is no bat to a suit and decree under B. 9 of tbe Specific 
Belief Aotand the remedy of tbe unsuceesetnl patty m that suit is to file asuit basedon bis 
title, 6 Ran. m foUwAng 30 A. $31. Tbe order U valid until the actual right of one of 
the parties is determined by a competent Coart, 2 C L R. 62 ; 26 C. 625 ; 29 0. 209 : 35 
C. 799 ; the order is merely declaratory and the Magistrate cannot order speoifioaeti to be 
done by way o! consequential reliel, 27 A. 309 : 17 C-TU.M. 265. NVbero possession e! im- 
moveable propertyie delivered to an auction pnrebaset under 0. 21, r. S5, GP.C. a Magis- 
trate acts without jurisdiction in proceeding under this section, as such possession is actual 
possession and not symbolical possession, 9 Fat. L J. 104 ; 25 Cr. L. J. 88=76 Ind. Cas. 
24 : 39C.L J. 353, It seems contrary to all principles of justice that a judgment-debtor 
shonld be allowed to retain possession against bis decree-holder who has actually been given 
possession, against him, by a Civil Courtandio a criminal proceeding, toassert that posses- 
sion and by force of tbe order of tbe Magistrate drive tbe decree-holder and auction-pnrcha- 
set back to the Civil Court for a further declaration of his tight, 23 C.L J. 533 ; 40 C. 982, 
Where the rights of parties are determined by a competent Court the dispute is at an end 
and the successful party should bo mamtsioed in possession ; tbe defeated party will not be 
allowed to seek further redress in a Criminal Coort alleging existence of tbe breach of the 
peace, 6 C. 835. See also 37 C.L.J. 128=20 C W.K. 796. When once the rights of the 
parties have been determined by a competent Court the dispute is at an end, and the defea- 
ted party will not be allowed to seek the assistance of a Criminal Court and the police to 
neutralize the eflect of the decree of a competent Civil Court, 6 C. 833 at 841; 16 W.R. (Cr.) 
2 4; 24 W.R. (Cr.) 17, but a Magistrate is competent to proceed under this section 
with regard to properties which form the eubject-matter of a pending suit under B. 9 of the 
Specific Relief Act 38 0 370 and can also pass a prohibitory order under this secllon for 
preserving the public peace, notwithstandiog that tha Civil Oouit had refused an Injanetion, 
7 U. 460. A Magistrate is bound to maintain possession of the person who had been actnally 
pat in possession by the Civil Coort , 6 W.R. (Cr.) 10. and he cannot go behind the order of 
the Civil Court delivering possession to a parly, 6 C W.K 8ll ; 24 B. 327 ; 9 C.W.N. 392; 
37CLJ. 123* If a decree-holder or aocUon-pnrehaser who obtained aetnal possession 
through the Civil Court or such possession at in tbe eye of law is equivalent to actoal possM- 
slon Is subsequently forcibly and wronglolly dispofsessed by tbe judgment-debtor, be cm 
come to tbe Magistrate within two months ol the dUposseaslon under inb-teeUon (0 
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sujjra, aad tbs Uaglstcata c&a reituttts hint ta poasessioa buHC ha doss not da so vrithia 
the tnro months and sleeps over his rights kha clttai fo; reiaststeraent bj tha Afagistrsta 
becomes so to speak birred by limitation. 51 C. 237 {F.BJ. When the defeated party is 
attempting to regain posisasioo which ha hid lost fa ezecutian of the decree of the Civil 
Court, and a breach of the paajd is Apptehandad, the proper course for the llligistrate to 
adopt is to bind dovru that party to heeptbe peace, 7 C.Ii.R, SIS but the decree o! the Civil 
Court must be recant, fi C.tf.K. 719 ; 6 C.W.H. 33 and 161 ; 32 C. 796 ; but (1914J M.W.N. 738. 
where Aph’ny, J,, not accepting the view taken in tbs Calcutta decisions held that the 
jurisdiction of the Magistrate to take proceedtogs under this section is not affected by the exis- 
tence of a decree of the Civil Court re the possession and title of one of the parties, and where 
the Magistrate is satisfied of a breach of the pa.ioe, and records a forma] order under Sub- 
seciou (U his proceedings are not ulfro vires, as the whole schame of the chapter coutem- 
plates an inquiry solely with reference to the fact of sctml possession irrespective of title, 
but where no posisision either actual or symbolical was given to a purchaser at a Court sale 
but he obtained ouly dilivery certificates ha cannot on the strength of sach certificates 
alone be declared in possession under this aoctioo. 3i U. dl6 dtsfmpuuliinp', 22 C 793 and 
6 O.W,lf. 33. An order for possession oould not be made against a mete servant wUhent his 
master being on record, 6 C.L R. 193 /ofibtoei lu 9 Cr L, Rev- 17. An order under (bis sub- 
section binds only the actual parties to tbeproceediogs, Weir II, 106, 18 H. 61; 3 C.W,N. 329,-. 
but this view has not been followed m It Bom. L.R. S77; 33 C.W.R 1002 at 1004 where it was 
held that the provisions of this section make it clear that the parties whom the Magistrate has 
todeal with arooot merely the actual parlies before him, butall persons who may bo con- 
cerned in the dlspate. A Magistrate has jurisdiotiou to make an order in favour of a manager 
when the actus] proprietors are ooa-residentsof the place, 31 C. 43; 24 B. 527; 76 & }23i "such 
pessessloa" in sub'sectien (1) must mean actual po'isessiou ; the possession of an agent or 
manager where the peoprietora are absoot is within the seotteo. lu 32 C. 237 ft was beld that 
when the proprietor was residing within the jurisdiction of the Magistrate was a mere 
irregulaiity or at the most aa error of law to mike the maniger a party to the proceedings! 
and such proeedate did not aSeot the Magistrate's jurisdie tion. Bee also 27 Cr. L J. 1 43ia 
21 lad. Cat. 314. When the manager who was made a patty ioUead of hfs employer and 
he filed a written statement on bebalf of bis employer and asserts the claim of his 
employed, ths order against the manager is proper and v-ilid. 

For form of order declaring a party entitled to retain possession of land, etc., see 
Boh. V farm No. 22 infra. 

Shall Issue an order.— The order eontemplatod is the final order deciding the 
question of possession of the subject of disputo and is only a police order made to prevent a 
bre-oeb of the peace. It decides no question of title, 23 & 187 (aM/.) The magisterfii order 
Is to remain in force until the Olvll Court bos sesin of the matter, 3 B.L.R. fAp. Or-I 27; 2 
O.L.R. 52. A disobedience o! tbe order Is punlsbable under 8. 183, 1.P.O. 

Declaring such party to be entitled to possession —The Magistrate by bis 
order declares that the party found byhimtobe io actual possession should be permitted 
to retain possession until evicted therefrom In due course ol law. This is made clear by tbe 
marginal cote to sub-section (6| and also the language used iu form No. 22 in Sch. V infra, 
to the effect "entitled to rglatn such fossession until ousted in duo course of law.” The 
word oQtitlcd is not happily used, as its use is likely to form au impression that the deoitlon 
Is on tbe question oi title which the Magistrate is prohibited from going into under snb* 
Section (4) There is no speciflo provision In the Code anthotlsing a Magistrate to take 
proceedings in tbe nature of exeeutlon after passing a final order under thlsacctioo. The 
final order merely d*oJarc5 the right to possession of the successful party. Apparently aoy 
d Isobodience of the order can be dsiit with by a prosecotlou underS.XSa, r.P.C bot it fs 
very doublfol whether they could otherwise be enforced. Form No. XXII. of Sob. V infra 
shows how a Isnnal order declaring possession and forbidding all disturbances ot sueh 
posoeeslon I* to be drawn op and It eoetaine no Indtcatiou dlreotiog the police or any other 
officer to deliver possession to any of the partlee, 24 C.I7.K78saJl Or.h.J.SdwSlsd.Cas. 49. 
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The ftddltioD Deni; made tovrards the end o{ aub-secUoa {Q) txtfra now anthori/ea the 
MagUtrato to restore to possessSoB a partj nhohai been forcibly and wrongfully dispos* 
sessed and this means that the ilagistrate will hare to take proceedings in such a case to 
put the party dispossessed in possession. 

Uatll evicted In due course of lasv.-~Tbe expression "in due course of law" does 
not necessarily mean a decree of the Oivtl Court bat an order which evicts & party must be 
either an order of a Civil Coact or ol a Court acting under a statutory authority. In the latter, 
case, there must be a clear indication express or implied in the terms of the statute itself to 
show that the order has the effect of a decree, IS Cr.L.J. 682 at 633s 40 Ind. Cas. 330, 
/ollotrtn^ 12 C W.H 6S6s7 G.L.J. 647. The expression ‘evicted in due course of law * is as 
mnch applicable to proceedings under the Tenancy Act as it Is to ejectment under the decree 
of a Civil Court, 82 Ind. Cafl. 6S1, The Civil Court decree need not be between the same 
parties, 6 C.W-N. 563, 

This sab-section and the connected form No. 22olSch. V (»/rA allow a Magistrate to 
give directions as to possession with a legal effect that is valid until the actual eviction or 
caster by due course of law and not msrelytilla snit is filed in the Civil Court for an 
adjudication of the rights of the parties. 2TBom. D.R. 1353=;27 Cr. L.J. 661sSI Ind. 
Cas. 709. 

Slib*JCCtfoa (7),— Proceedings under this section do not terminate with the death of 
any patty to the dispute and there was no express provision to bring on record the legal 
representative. Now provision is made by this sub-section expressly authorizing the Magis- 
trate on the death of a party to make hts legal representative party to the proceedings and If 
necessary to decide who such legal represeutative is. Express provision is now made for 
biinglDg on record the legal representative ol a deceased patty, and rival claimants even can 
be added as parties without determining which of them is the legal representative, 21 0. 409, 
is so longer law. But when during the pendency of a Revision Petition in the High Court, the 
petitioner dies, it was held, before the amendment, that bis legal representatives have no 
tight to be brought on record to enable them to continoe the proceeding in the High Court, 
31U,L.J. (Sh.n) 18»17 Cr.I..J. 389. Eeealso 1919 P.R. (Cr. J) 23 ; 16»P.a (Cr, J)6. 
These tulings bold good even now after the ameudmenl. The words of the eub-sectioa are 
“ when a party to any such proceeding dies the Magistrate may cause the legal represou- 
tative ol the deceased party to be made a party to the proceeding and shall thereon continue 
the enquiry " and cannot apply to proceedings in revision in the High Court. 

Sub'Sectloa (8).— Tbis new sob-section empowers the blagistrate to pass necessary 
orders for the custody or sale of property In dispute which is aubjeot to speedy and natural 
decay If such an order would be lor the benefit of the patties. Power is also given to tbe 
Magistrate open the coffipletios of the inquiry to make such orders as to the disposal of tbe 
property or tbe aale proceeds thereof aa he thinks fit 

Sub’section (9),— This is new. On tbe applioation of either partj the Magistrate, If 
he thinks fit, may issue summons to witnesses to attend the Court to give evidence or to 
piodnee any document or tb Ing The wording before was * receive tbe evidence produced by 
the parties.* Tbis worked great hardship as Magistrates refused to assist parties to secure 
attendance ol witnesses bolding (hat they were not bound to issue summons to witnesses 
under this section ; the decisions in 32 C. 1098 , 3J C. 28 j 17 bl.L.T, 229, held a Magistrate 
was not bound to assist parties to seenre witnesses, bol 18 C.W.R, £4, took a different view. 
Bee also 21 C 29 ; 30 C. 608 , 10 Cr. h.3. 221ssS Ind. Cas 61 ; 10 Cr. L.J. 231. 

Sub«aection (10>— Is new and Is in accordanco with tbe view expressed in 33 C. 160 
(F.B.) ; 26 H.971 : 26 B. 179. This section Is not the only weapon which a Msglitrate U 
entrusted tor maintenance ol peace in connection with disputes over land. He has power 
under 8. 107 if he la of opinion that an order uoder B, 107 will meet the case and without 
taking action under this section an order coder 8. 107 can be passed binding tbe parties to 
keep the peace. In exercislog his disercliou ihe Magistrate will regard as aeprematha 
neoesslty of maintaining tbe publlo peace, 68 C. 290 (P.B ); where there Is a keen dispute 
between two parties about eertain lands the proper procedure would be to Institute proceed* 
logs under tbit section and to decide the dispute as to possession once for all so liras the 
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Oiimittal CoTiit ia coucenied. Asotber course rrbieb U open to the Magistrate is to proceed 
under 8. 107 supra against both parties as'tbe Magistrate is empowered to do under ibis sub- 
section and to bind down tbe party who is proved not to be in possession. It Is not proper 
to proceed against one ol the parties alone under B. 107 supra and to bind him over without 
determining the question of possession 30 Cr. L.3. d92s;115 lad. Cas. 843 ; where there is a 
dispute as to a water course libely to cause a breach of the peace, the action of the Magistrate 
In tabing security proceedings under 8. 107 supra against both parties leavlog them to have 
their rights determined by a CMlGonit was bald proper. 2SBoni. L.R. 438s27 Cr. Ii.J. 701= 
95 lad. Cas. 662; 12 C.W.N. 606^7 Cr. XiJ. 403. So also in a case, where a dispute 
likely to cause a breach of the peace exists with regard to a bund put up in a ohannel, one 
patty alleging that It was uewly pat ap to prevent his irrigating his land, the tlaglstrata has 
no power to order the removal of the bund under 8. 147 infra but he ought to proceed under 
B. 107 supra. 27 Cr. L 3. 8I)l->95 Ind. Cas. 465 ; 33 C.W.R. 1004. The fact that one party has 
been bound over under 8 1Q7 supra does not lake away the jurisdiction of the Magistrate to 
act under this section when the circamstances of (he case require such action being taken, 
13 Cr. L.3, 142 « 13 lad. Caa. 830. 

PowerJ of nigb Court In revlalofl.— Orders passed under Chapter Sllof the Code 
are now held to be proceedings revisabla under 6.|435 infra, by (he repeal of sub-section (3) 
to 8. 495, 1929 U.W.N. 703, and (be High Court’s power to revise is sot limited to matters 
of jurisdiction only, j.e., to cases in whieh theMagistrate taking proceedings under this sec- 
tion acts without jurisdiction 83 was held in the following decisions. 26 C.625;2SC.418; 
3QC. lSS;31tf. 318; 36 M. 278; 19G.W.H. 123 ; 33 C. 68; 35 0.774; 43 0.522. The 
object of the law being prevention of a breach of the peaoe ,by determining actual possession 
and decfarlag the possession of one of the parties, the Legislature intended that the party 
dissatisfied with the order of the Magistrate should obtain a final decision of (he question 
in dispute elsewhere. The High Court when exeroUIog its powers of revision wll net promote 
uncertainty and restlessness by an overnice scrutiny of proceedings that aim at promptness 
rather than refinement, 1 Pat.L.J. 836ai7 Cr.L.J 369»S5 lod. Cas. 6l)i,/offdtcfR^, 30 C. 185; 
7B 341atS63. In 33 U. 275 the power of (be High Court wasverymuchrestrietedandinkfiA 
141, the power of the High Court to interfere under & 15of the Charter Act was even doubted. 
IThere is no longer any necessity (o resort to the provisions of B. 107 of the Qovernmeotol 
India Act and orders under S. I4S can bo revised now under Ss. 435 and 439 of the Code. But 
the High Court will not interfere with the Msglatrate'e discretion in starting prooeedinge as 
he thlnksproper according to his jndgmeot. 97 C.I< J. 39. TVhero the Magistrate has decided 
on the evldenca in favour of one party as being is possession of the land tndlspnte the High 
Court cannot reconsider the Magistrate's deolsloo, 15 W B. (Cr.) 36; 25 W,R. (Cr-) 16, 
unless he has acted illegally or with material Irregularity, 30 Or. L 3. 381»114 Ind. Cas. 610. 
Ordinarily the High Court will not interfere with the findings of foot in tbe exorcise of its re* 
visional jurisdiction. But there can be no doubt that it baa jurisdiction to review oven 
questions of fact as tbe words of S, 435 clearly {ndioate, and it will do so where there U a 
cle&t mlsoaniage o! justice. A perverse finding offset contrary to a mass of usiebuited 
evidence regarding possession of one of tbe parties is liable to be set aside in Bevlslon, 
25 Cr L.J. 1066 *81 Ind. Cas 690. It is for the Magistrate to decide who fa in actual 
possession at the date of bis preliminary Order and if there is material before (be Magis* 
(rata he is the only judge as to whether the material is sufficient or not, and the High Court 
cannot interfere in eneh a case with tbs findings orrlred at by the Magistrate, 27 Cr. L.J. 
47i<393 Ind. Cat. 895. The High Ooort in revision ought not to enter on tbe question of 
eafficlcncy of evidsneo in support of the finding arrived at 'by tho Magistrate, where there 
is eviaeoco on record to support tho finding of tho Magistrate, 18 Cr. L.J. 301^38 Ifld. Cai. 
333 : II C. 169 : 22 C. 998 at f OOt ; J9;C W K- 123 ; 22 C.W.N. 199, Tbe High Court should not 
lightly interfere In revision with order* under thh section made solely to preserve peace of tbe 
locality, pending the settlement of the^Ispute between tbepartle* by'a competent Otvll Court, 
17 Cr L.J. H3»33 Ind Cas 319: 18 CrL.J. 23- 38 Ind. Cas. 855; 1 Pat. L J. 333 (8p.B.) Tbs 
High Court has no power to enlortaln * petition for the appointment of o receiver pendlnga 
Criminal nevliion against the order of the lower Court 49 M L J. 593s22 ;L.W. 723w(1929/ 
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U.W.N. T72, Tfhero tbo ordet Is patil; good and partljr bad, e.g. by attaohmoDt of certain 
mica mines and also tbe mica stored in a godown, the High Ooart In reTiaion wiil sever the 
good from tbo bad rejecting as bad the attachment of the mica in tbe godown and confirming 
the good namely, the attachment of the mica ritnes 2 Pat. Ii.J. 637ai8 Cr, L.J, 756^ 
41 Ind. Cns 132. Insetting aside an order passed by the Magistrate the High Court In 
revision has no power itsoli to pass such an order as should have been passed by the Magis' 
trate in tbe case, 22 C. 297, nor can the High Court require tbe Magistrate to proceed under 
Chapter XII when sotting aside the ordet, as the matter is entirely within the discretion of 
the Magistrate who must be satisfied of a likelihood that a breach of the peace still existed, 
23 W.R. (Cr.) 58; where Magistrate passed not final ordet under sub-section (6) but stopped 
proceediogs warning one of the pirties that it ho persisted interfering with tbe possession of 
theother party he will ho constrained to start security proceedings against him under 
8 107 supra, the High Court in rovlsion declined to interfere with such an order, 
1918 UW.H. 37, bat the High Conrt may pointont to the Magistrate that mere binding over 
both pattiea to keep thopcseo in a dispute ooncetningland does by no means put an end to the 
cooteution whereas by taking proceedinga under this seolio nan order declaring and maintain- 
ing the possession alone of the contending patties no til the right is established m a Civil Court 
may be passed, 3 C.W.N, 297 ; the High Conrt also cannot direct the retiitial of prooeediugs 
when the Magistrate in the exercise of his divsretioa dropped furtbec proceedings, 30 C. 112. 
Where the High Court decided that a particular case fell under Chiptor XII of the Code and 
ditented the Magistrate to take the case on his file and dispose of it according to law and tbe 
District Magistrate under bis powers transferred the case to another Magistrate, tbe latter 
Magistrate wasbound to inquire into the matler and it is not open to him logo behind tbe 
High Court's order. 3 Bom. L.R 418. Per&oos who ate not patties to tbe proceedings in the 
lower Court have no tight to apply to the High Court in revision. 25 Cr. L.J. 1033 • 87 Ind.Cai. 
923. 

The High Court has Intertered In revisioo in tbe /oiicufny cases (!) When tbe Magistrate 
has passed au ordet disregitdlog tbo decree of a competent Civil Court. 29 C. 208 ; 28 Q, 628 ; 

5 C.W.N. 583; 2 271^2 Cr. L J. 236;2C.Ii J. 147; 6 Bom. L.R. 248, ( 2 } when tbe Court 

below has refused to examine witnesses produced by the parties, 29 U 58; 3l C. 683; 34 C.840 ; 
11 A.L.J, 586 ', 15 Cr. L.J. 470 s 24 Ini. Ca9.380, (3) where tbe Magistrate initiates proceed- 
ings when theca was no likelihood o( a breach of tbe peace, 11 C.W.N. 193 and 833, (4) where 
the Magistrate failed to record a finding as to possession on tbe date of his preliminary order 
16 Cr. LJ. 239; (U.H.C.) Cr. R C. Nos. 301 and 588 of 1908 and 205 of 1909, (5) \vhoa the 
Magistrate passed his final order without Issuing a preliminary order which is the 
foundation of bis jurisdicclon, 1907 A.W.N. 49 ; 34 C. 810; 30 C. 443 ; 32 C 532,4 Lah.66: 
25Cr. L3. U1I-6 SIq 1 Caa. 8)1 , 21 Cr. L J.913-103 Ind. Caa. 633; 30 K 843, (6) where 
the Maglatrato passed his final order on mere looal inspection without rococding evidsnoe, 
31 U. S2; 3 U.L I. 432s8 Cr L J. 198 ; 33 U L J. 73-11 L.W. 235; 48 C. 1068; 4 C.W M. 779: 
(7) rejection of material evidence by tbe Magistrate and then passing a final order, 
19 Cr. LJ. 529-45 Ind. Cas- 337 ; 22 CWH. 499. When an inquiry has been properly 
entered upon. It is not every error which makes tbo result invalid. The distinction must 
not be neglected between things done without jurisdiction and thingsdooe within Jurisdiction 
though erroneously and irregularly, 2 293. Before want of junsdiotion can be predi- 

cated a vice must clearly be established which Infects the whole proceedings. There must be 
an illegality as opposed to Irregularity 22 C.W.N. 342. It has been definitely settled that the 
High Court will not interfere in revbion nolesa it is satisfied that tbe party invoking its and 
has been prejudiced by tbe proceedings bad in the Court below. It is unquestionably a sound 
principle that tbe High Court's judicial discretion initetd of being crystallised ooght to be 
fairly exercised according to the exigencies of each individual case, 33 C. 68 (F.B ); 33 C. 33, 
Tbe High Court will not mteriere except In very exceptional cases, 17 Cr. L. J. 288. 

HIsh Court's power (o transfer.~It was held in 26U. 183 that the High Court 
has power both nnder 8. 626 tn^ra and S. 29 of the Letters Patent to transfer a ease under 
this section. It was argued on the slreaglh of 23 B. 179 that proceedings under thU seetlso 
Is not a 'criminal case,' but their Lordfhlpa held that they were usable to agree with the 
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SeoisioQ of tbo Bomba; CoQtt ftad that if this -nas sot a eiimisal case it Tras diffioslt 
to eoDceiTe srhat It was. In 23 C. 709 theOaloatta High Court held that the Magistrate 
taking cogaizance of a ease under this eoctioo is s Criminal Court and the High Court has 
power to transfer euoh a case both undee the Charter Act and the Letters Patent, but the 
power to do so under S. 62S infra was doubted. But in 2 C.L J. 61$, it was held that under 
8. 526, infra, a transfer can hs made as proceeding under this section is a oriminal oase, 
explaining 28 G. 709 and /otfatutn<7 22 C. 693 and 26 M. 188. Sea also 3$ A. 533. See 
7 Cr. LJ. $23 where It was held follomng 26 U. 189 that proceedings under this eectiou are 
criminal cases within the meaning of the words in S. 526, tn/rn, and so 8. 526 applied to 
such pmeeedicgs ; bat aab'Section (8) of 8. £26 tnfra, does not appi; to proceedings under 
this eeotiDii.The parties to the ptoceediogs under this section are described as parties and the 
use of the words * eomplainajil accused,' public ^roscewfors* and non mention of partg in 
sub-eectioa (8) of S. 26 of infra, make It perfectl; clear that it was sot the intention of the 
Legislature to include proceeding under (be sectfoa wfthia sab section iSf and ft is not 
obligator; on the Magistrate to adjourn the proceedings pending an application for transfer 
to the High Court, 80 0 L.J. 931. 

Powera of Seaaloaa Judge or Dlatrlct Magistrate to revise or make re« 
ference to High Court,— Proceedings under Chapter XII of the Code are now proceedings 
with regard to which a Sessions Judge has power of revision or reference he has the power 
to call idt records in auch proceedings. The decision in 28 C. $16 is no longer law. A See* 
eions Judge has power also to draw theatteolioo of the Magistrate to the nature of the die* 
puts io the trial before the Judge, so that the Magutrate might exercise bis own dUerstios 
whether proceedings under this aeotion were necessar; to settle matters pendlog the regular 
determiDatioaby acompatestOiriiOourt, 20 G. d20at626. A Listriet Msgistrate has no 
power to set aside an order passed bf a Magistrate under the section because auch an order 
is neither a dismissal of a cempUtot nor a disobarge of (he accused within the maaniag of 
8. 438 infra C Ban. 893 ; but if he is satisfied that the order passed Js erroneous, the proper 
coarse open to him after due notice to the oppoeite part; Is to make a reference to the High 
Court coder 8. 4$8 in/ro. 26 Cr. L J. 1166 168 Isd. Cas. 526 ; 6 Rau. 653. In a reference 
under this sectloa, it Is not the dut; of the High Court to examioa the evidence to couslder 
whether it might have come to a diflcrent finding from that arrived at bj the Magistiate 
28 Cr. L.J. SOlslOS Ind. Cas. 229. 

Review and revival of the prevloua order.— The section gives the Magistrate an 
absolnte dieeretion to initiate proceediogs when he thinks that proceedings are oecessar; to 
preserve the peace of the division under his ch irge. I7o private person has aa; right whatever 
to ictist proceedings being initiated under this eeotioa when the Magistrate cancels his 
prelimimt; order or refuses to make an order at ail or to contest the Magistrate's proceedings 
relusing to make at) joqotr; under thisscctloD, 38 C. 2$; 390.112; 39 A< $i. Ihero is so 
antborit; for holding (bat a Magisirate can review a final order passed b; himself under this 
eectiou, 33 C. 350 ; 21 Ind. Cas $77 ; Weir JI, 107 nor can be revive his proceedings after the 
dispute bvs been eettUd and an order has hoes passed striking oQ the case. An order passed 
under this section is n final order and it is not open to a Magistrate who passed the same or 
his sucoe!>sor to review it or set it aside In as; wa;, $3 A. 238. A new proceeding could not 
be eurted on the old materials, 29 0. 667 ; 27 C. 631. To enable a hlagistrato to take fresh 
proceedings It would be necessary to sot forth now materials, 6 C.W.N. 923 ; 29 0. 867 ! 
9 C.W N. 023, and the' Uagialrato will bavo to pass a f rosh proliminaty order under 6Ub*E«ctloo 
fl>. Fresh procoodtogs cannot be started uolcas it is shown that the order declaring posae^sion 
has been vacated In due conrso oi law or possession has boon surrendered amicabl;and fmh 
proceedings started without (be above condition is without jnrisdlctloo, iS Cr. LJ. 682w 
40 Ind Cas 330. /offoievd in 2i Cr. L.J. 753*93 lad. Cas. 337. Id 4C.L.J. 416, pending ft 
tcvhion in the High Court aod alter a tala has been issued on the District Maglslrato to show 
causa why hia order ihould not bo act aside, a 31agUtnte eubordinaU to the District Meglv' 
trata instituted Imb proceadings on the old materials. The High Court held that during the 
peodtoo; oi the role In the nigh Court prooaedlcgs In the lower Court In the aam* matter 
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inmt bo eOQstdered to baTO been stayed and tha inslUatloo of proceodiog; by a enbordiodto 
Magistnto was highly impropor. Tbo High Ooait can intorlere in rev isioa if alter initiation 
of proceedings tbo Magistrato rotases to exereiso jarisdtetion without suQIcient cause, 38 C. 24; 
4G.W-N. 799; 1931 A-W.H- IS). The High Courtis eotitled to require from the trying 
Magistrate a statement of his reasons for his decision, sufficient to enable the High Court to 
determine whether he has or has not complied with sub-seciion ()} of this section and 
whether he has dircotedhis mind to the eonsideration of thecSoctof the evidence adduced, 
39 O.L.J. 383. The possession of a tocelver appointed under this chapter shouid properly be 
regarded as possession on behalf of the party who shonld ultimately be found by the 
Magistrate to be in possession, 22 U.L J. 15). Whore the'Deputy Commissioner quashed the 
proceodiogs of a Deputy Magistrate without a full consideration of all the facts and without 
hearing all the objections, the High Court quashed the proceedings and sent it for fresh 
disposal, 13 CW.N. 12Ss 10 Cr, L.J. 860=) Ind. Cai. 39). 

Costa of proccedlogs tioder this section. — See notes under S, 118, infra. Pro* 
coedings under this toction is a quail civil case and according to the law as enacted in 8. 148, 
infra, the snocesslol party may recover bU costs from bis adversary in such a case, 8 C.W.H. 
178. The costs contemplated as specified in aub-seclion (9) of 8. 148 may incindeany 
expenses Incurred in respect of witnesses and pleaders' fees which the Court may consider as 
reasonable, 27 Cr. L.J. )fl«93 Ind. Caa. 693. The High Court has no power to award 
costs incarrod before U when disposing of a Revisioo esse against an order of the Magistrate 
under this chapter as 8. 148, in/ra, empowers only the Magistrate passing a decision to award 
costs, 43 U. 262 (F.B ) but the Bombay High Conrt took a different view in 27Bom. L.R. 
1353 b 27 Cr. L J. 661 (2)«>94 Ind. Caa. 709 (2). Costs cannot be awarded as payable by a 
patty who is not a party to the proceedings but can be made only with regard to the parties, 
before the Court, 27 Cr. L.J. 21 = 91 tsd. Caa S3. 

Limitation for aulta by unsuoceaafui party.— Article 47 of the second scheduls 
lotheLimltatioaAct, 1903, applies to a auit for possession of land in respect ol which au 
order under this section has been passed even though the Magistrate acted illegally and with 
material irregularity provided the plaiutifl bad notice of the proceedings oven though the 
notice was not served in due course of law. The suit must be brought within three years 
from the data oi the order, 33 M. 432 ; 4$ U L J. 372 ; 23 C. 731 ; 19 C. 6)8 ; 9 M.L T. 91. 
Where a Hindu father acted as manager of the Joint family in proceedings uader this 
section, the final order of the Magistrate is binding on all the other members of tbo family 
tboogh they were not parties and a suit to recover possession of the property by a member 
alter settlog aside the Magisterial order IS gOTomed by Article 47 of the 2nd Schdulo of the 
Limitation Act and must be brought witbiu 3 years of lbs date of the final order, 55 U.L J. 
(8b. n ) 1) The period of three years runs from the date of the order of the Magistrate and 
not from the date on which a rule issued by tbs High Court under S, 15 ol the Charter Act 
was finally disposed of, 12 C-W 17- 310 . 9 C. 703, and not from the dato of attachment, 
28 C. 680. The effect ol the order of the Magistrate under the section is that ou a failure by 
the unsuccessful party to sue, to get iid o( the order in three years the successful party 
acquires title under S 38 of the Limitation Act, 19 Ind. Cat 2) Boo also 22 C.W.M. 342. 


146. (1) If the Magistrate decides that none of the parties was 
then in sacb po^essioa, or is unable to satisfy him' 
subject of dispute.^^ ' ^ which of them was then in such posses- 

sion of the sabject of dispute, he may attach it 
until a competent Court has determined the rights of the parties thereto, 
or the persons entitled to possession thereof : 

Provided that the Disiriel Magistrate or the Magistrate toho has 
attached the subject of dispute mag withdraw the attachment at any 
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time if he is satisfied that there is no longer any likelihood of a breach 
of the peace in regard to the subject of dilute. 


{3) When the Magistrate attaches the subject of dispute, he may, 
if he thinks fit, and if no receiver of the property, the subject of dispute, 
has been appointed by any Civil Court, appoint a receiver thereof, who, 
subject to the control of the Magistrate, shall have all the powers of a 
receiver appointed under the Code of Civil Procedure. 

Provided that, in the event of a receiver of the property, the sub- 
ject of dispute, being subsequently appointed by any Civil Court, pos- 
session shall be made over to him by the receiver appointed by the 
Magistrate, who shall thereupon be discharged. 

Aniendtneot.— Frovieoa to sub-seoUoa (I) aod sab-seetioa (2j are new, and in sub* 
section (9) the^vord3“i{ no receiver of the property, the subject of dispute, has been 
appointed by a Civil Court ” have been newly added. 

Scope of tlieaectlon, — This section is a sort of corollary to tbs preceding section 
audits legality defends upon the strict observance of the provisions of the preceding 
sectioDi ie-, the Magistrate bolding an iaqairy as to the fact of actual possession and finding 
either that none Of the parties \7ere in aotaal possession at the date of his preliminary order 
or that he was unable to decide as to which party was in such possession, 40 0. 105; 
34 C. 840 : 14 G.W.H. Id : 9 C.W.M. Uxv ; 11 Cr.L.J. 90; 18 .M.L.T. 62 ; Weir II. 108 
and 110 I 10 C. W.N. 1038 ; 11 C. W.N. 912 ; 17 O.W.N. 209. This section cannot be applied 
where the Civil Court has not only determined the rights of the parties but has also deter* 
mined the posseseion so fat as it was in its power to do, 43 A. 397. The Jurisdiotion of the 
Magistrate to attach property noder this section arises only when be has made the inquiry 
contemplated by S. liQ, and considered the evidence produced by the parties and he 
cannot then satisfy himself as to which of the patties is in actual possession of the subject' 
matter in dispute, 15 Cr. L.J. 470 ; 24 Cr.L.J. 880=74 Ind. CaB.80;6 Bom. li.R. 723 ; 
24 Cr. I>-J> 117= Ind. Cas. An order of attachment made without recording evidence is bad 
in law, 32 C.W.N. 843. The Magistrate is neither called upon nor empowered to oonsidet 
the question of rightful possession, 7 Bom L.R. 18 ; 3 L.W. 164. An attachment can only 
bo made after (he Magistrate bad made a reasonable effort varying, of course, with the 
oircamstances of each particular case, to decide the qoeaticn of possession. When under 
extraneous cousideration and without considering the evidence a Magistrate attaches the 
property the oider'of Attachment is bad, 24 Cr. L.J. 794 = 74 Ind. Cas 298 i 40 C. 109; 20 Cr. 
L J. 17 = 43 Ind. Cas. 497 ; 27 C. 785 ; 22 C. 297 ; 14 C. 3B1 ; 9 C.W.N. 887 ; 16M..LT. 62; 
17 Bom. L.B. 382 ; 7 Bom. L.R. 18 ; 6 Boro. LR. 723 ; 16Cr. L J. 23S = 27Ind Cas. 911. 
When the Magistrate finds that neither party Is in ^ssession of the immoveable and move* 
able property of a certain muti iu dispute and there is a likelihood of a broach of the peace, 
bo can attach the property both moveable and immoveable under this section, the moveable 
property being appurtenant to the mult and therefore the attachment is valid 24 A.L.J. 
3S3s27Cr.LJ. 429=93 Ind Cas. 197. /offetotn; 1 Pat. LJ. 339=16 Cr. L J. 287=38 Ind. 
Cas. 319. It should be held as a very important principle in cases uodet 6, IIS, supra, 
that a Magistrate should be extremely reluctant to attach property In dispute. Whore land 
is admittedly enbject year by year and season by season to cultivation. His bis duty to 
collect and sift tbs evidence and corns toaooscluslon asrcgvrds possession, 25 Cr. L.J. 1299= 

82 Ind. Cas. 866. An order of altvibment made without recording his inability to find 
possession with cither party is ultra sires, 27 Ind. Cas. 911. Sec 29 Cr. I>.J. 661=111 Ind. 
Cas. 445. Where proceedings have been instituted in respect of two plots of land end the 
Magistrate found one plot to be in the possession, of one of the parties and with regard to 
the ether attached the same, finding that both the parties were in -p'dssesilcn held, that the 
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order of attachment W&3 ulira v{r«3 as tbU scoUoD had no application when parties Yrere In 
joint possession the section applylns onlj \rhen tbo Magistrate finds that neither of the 
partieslsin possession, 9C.WN. 8S7 ; 27 H.LJ. 169 ; 19 Cr. L J. 572x25 Ind. Cas. 324. 
Where each of the parties bad the kejs ot certain rooms in dispnte and the 
Magistrate made an order ot attachment ondei this section saying be was unable 
to find which of them was In possession his order was held bad, Weir II, 774 (2nd 
Ed). It was recently held by the Madras High Conrt that if the parties were in possession 
hy tarns, it was possible for tbe Magistrate to make an order noder 8 145. lupra, by declaring 
who was in possession at the date ot the preliminary order and consequently no attachment 
could be made ; when land in dispute is not In the possession of two rival contending parties 
an order for attachment was held good, S C.W.K 105. Once an order has been passed by a 
Court it can coma to an end only in ono or two ctreumstanees, first being, that there is no 
longer any likelihood of a breach of (he peace fn regard to the subject of dispnte, fn which 
case the Magistrate would be justified tn withdrawing the attachment at any time. 
Secondly, the Magistrate is competent to release the sobject-matter cf dispute from attach- 
ment it a competent Conrt has decided the rights ot the parties thereto, 26 Cf- EJ. 1035ei 
87 Ind. Caa. 979. See also 17 U.L.T. 322=16 Cr. L 3. 481-29 Ind. Cas.S21 ; 24ALJ. 399 
= 27 Cr. Ii.J. 559=93 Ind. Cas. 1059, Where an attachment was raised by the lower Court 
relying solely on the entry In a record of rights, the High Court set aside the order and 
directed the land to be attached holding that the entry could at the most be treated as a 
presQmptlre evidence of a relation of landlord and tenant existing, bnt could not bo 
considered as a final decision ot a competent Conrt, 30 C.W.H. 616 It is obvioos that 
orders of this sort attaching property might easily be turned to the prejudice of the party in 
actual possession, in a shim dispute between A and B when so evidence is offered by 
either party tbe Magistrate might proceed to attach the property and tbe person actually in 
possession might thereby be ousted, 24 W.R. (Cr.) 40. When one party Is in possession ot a 
portion hat not In possession ot the wholi ot the property in dispute and the effect ot declar* 
Ing possession was to place the party in possession of tbe portion in the possession of the 
other party, the proper order noder tbe ctreumstasees was to attach tbe whole property 
coder this section, 22 C. 297. If tbe component parts of the subject-matter in dispute are 
distinct and separate, the Magistrate may, it necessary, deal with different parts separately, 

5 C.W.N, 710. The jurisdiction ot a Magistrate to act under this section is not ousted by 
the fact that he had pas.sed a previous order under 8. 107, supra, against tbe parties when he 
finds that neither party Is in actual possession, 18 Cr. L.3. 1007=42 Ind. Cas. 735 ; 39 C. 
150 (P.B.) 

Unable to satisfy himself as to possession — The special provision of this section 
Is not meant to relieve the Magistrate from his duty of deciding on tbe merits bnt only 
allows an order for attachment to be made, when it is impossible to decide which party !s in 
possession, Weir II, HO. The doubt on which a Magistrate can act arises from his inability 
to decide on the evidence offered by the coutending parties as to tbe actnil possession and 
not on a doubt entertained without inquiry, 1 CL.B. 273. Until the Magistrate has 
received and considered the evidence prodneed by the parties he has no power to attach the 
property in dispnte under this section. 20 Cr. L J. 117 : 40 C. 109 ; Ind. Cas. 12 C.W.N. 896 ; 
34 C. 840 ; Weir II. 110; 14 C.W.N 80 ; 11 Cr. L.J. 90 ; 32;aW.N. 843. 8 U H C R. Appx, I ; 
18 Cr. L. J. 857 — 39 Ind. Cas. 701. A summary order of attachment cannot be 
made without passing a preliminary order under 8- 145, tupra, 1 C. L. R. 86; 19 
Cr. L. J. 470-21 Ind. Caa 350; 16 11. L.T. 52 ; 80 C. 918; 40 G. 105. When a 
Magistrate is tn an indecisive state of mind be shooid record a clear finding that 
he is unable to aatlsfy himself as to who ia in possession of tbe subject of dispute at (he 
date of hia preliminary order and thru proceed to attach the property it there is still an 
apprehension of a breach of tbe peace. A failure la record an express finding and eon<eqoent 
disregard of tbe express provision of tbe section are very much to be deprecated and fsilnre 
to record a finding of a negaUve chaiacter is calculated to involve the order (or attachment 
in obscurity and to tbe risk of being zaisnndentood 29 Cr. LJ. 861; 115 Ind. Cat. 419, 
l^rocfedlsginnder this section are legal only ifproceediegvusder R. 149, tuynx are legally and 
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properly ta>eo, 16 U.L.T. 42; 2 A.L J. 142 Aa order lor sttacbment made ivitboutexamlnlog 
Any witness although a number of them were present in Court was invalid, 35 OL J, 291 ; 32 
C.W.N. 643; (1922) Pat. S44e23 Cr.L J. ^.‘Whenallagistrateafterrefosing to grant time to 
8 party to produce evidence heard the parties and being unable to satisfy himself as to which of 
them was In possession attached the subjeet*inatter In dispute, it was held he acted without 
iarisdictIoD,l2C.WN. 896; 17fiom. L.E. 382; ISCr. li.J. 413=:33 Iad.Cas. £73. But 
it was held in 14 C W.B. 80, disUngalshing the decision in 12 C.W.B. 856, that when on the 
date fixed for filing written statement, both parties failed to appear before the Magistrate 
and to adduce evidence as to the fact of actual possession, an order under this section may 
beperfectly justifiable. In proceedings under S. 147, infra, instituted with regard to a dis’ 
puts as to the right to use a well by turns the Magistrate cannot attach tbe well in dispute. 
4 Cr. L. Bev. 474. 

Oecldeo that none of the parties was then In such possession.'— The word 
"then” refers to sub-section (4) olS 145,8apra The words *'if possible decide” are very signifi' 
esnt.-To enable a Magistrjtetomake an orderofatuchment be must decide either that one 
of the parties was in possession as defined by S. 145. infra, or that he is unable to satisfy 
himself as to which of them was in possession. This is the plain meaning of the eection 
apart from authorities and an order made without one or the other of these findings is with- 
out jurisdiction, IS Cr. Ii.J. 5S7 <b 39 lod. Cas. 78i. A Magistrate acting under this 
chapter unlike a Oivil Court is not bound to oomo to a conclusion on the question of posses* 
sion. The law says it is only when the Magistrate decides that none of the parties was in 
pOBiession or is unable to satisfy himself as to which of them Is in possession that he can 
attach the property under this section. When the Magistrate finds (hat oeltherparty is 
in possession but a third party is in aotnal possession but hedoes notclsim peeses- 
flioa, the proper coarse is to attteh the property, 20 Cr. L.J. Si5f>49 lod. Cas. 778. 
When tbe Magistrate finds that both the parties were in possession by receipt of rent 
from teoaots el diBereot portions o{ the land ia dispute, it was open to him to find 
that neither party was la possession, i C.L.J. 331 ; 9 C.V-N. 867 To the absence of infor* 
matioo the blaglstrate himsell may held a local Inquiry under B. 146, tn/rUi or in varioss 
ways may inform himself as to the facts of tbeeaso. He may send a Aonunpoe out to tbe 
spot and make him submit a report or send lor the headman of the villago acd ask him what 
tbe facts were. If he had done these, he would have fully armed himself with jnrlsdiotlon ; 
but when be did nothing of the kind but passed tbe order " no evidence pt educed et'Mer 
side, land aitached under 8. 146 " the order was act aside and attachment r.slscd, 4D C. 109 ; 
gCr.L.J.272: 12 C.W.N. 893; 14C.W.N 80;19Cr LJ. 470^21 lad. Cas 350. Bueh 
possession means actual possession from tbo date oi the preliminary order under B. 148, 

7 Bom. L R. IS. 

Competent Court.— Originally the exprossloo was ” Oivll Court” and it was held 
la IS A. 394 that the eection did not giro Jurisdiction to pass an order of attachment of the 
Bubject-mstter in dispute which would bare to be determined In a Revenue Court. The 
words "competent Court ” ani not ooofioed to mean only competent Civil Court The 
words " competent Civil Court " ocearted in tbe Code of 1882, but the word " Civil ” was 
deliberately omitted in 1891 amendment. Ao order of a Beveune Court directing mutation 
to be made In (avonr ot a certain person le an order ol a competent Conrt within iheme^log 
of this section, 46 A, 879. Ao order by tbe survey anthoritlos under 6 41, Bengal Tenancy 
Act, has (he force of Civil Court deeroe, 37 0. 331. This section is not exclusive aod an 
attaching Megistrato has inherent power to release from attachment when tbe likelihood of 
a breach of tbe peace has disappeared and be esonot refuse to raise the attachment in loeh a 
cue, holding that no competent Court had determined the righte of the parties, 1 L&b. 431. 

A Magistrate acta ultra vires in refusing to act up to the terms of a Civil Conrt'a decree, 

20 K.L.T. 247 ; 17 M L T. 392 ; 19 C. W K. xcl. 

Provfao to aub^aection (1).— TbU provieo fi new and empowers (bo District 
Jfaglstrate or (be Magistrate who attaches property to withdraw the attachment If be is 
satisfied without the parlies obtaining the decision o( a eompatont Conrt aj to (heir rights, 
(bat (hen Is ao longer any likelihood ol a breach of (be pe-ioe In regard (o tbe subject in 
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dlfpit& Tkh U « Tciy nlctcTT (nri*>3a aal the dee’.<joQ ia, S Cr. L. Bcr. Ul, wbtih 
beld tbkt a vbs attKbel tbe pTopertj cinaat miev Lis critt aad raW tbs 

atUcLneslUcoloBEerUw. 1» li epsa naw ta tbailsgiitrite oader ibi* pwriRa ta laiVe 
OTsr poaestian to aap per^n be thicki fit. Bat be nnit exercia a jcSic^U dlssrsUaa ia tbs 
ci*U«ei!tiBdicgcTeTjo*se«Joa. He Is eat bsoad ta nsbe OTsr r3s«cssj5a to aaybod^- 
and there xatj be caoes in srbieb it Is cafficlent for bia to osbe an order vitbdnvins tbe 
attarbsent and leare so9s parlp to ttbe tos«euioa. but be is cot bosnd Xo direct tbs 
receirer to b»ad orer property witboot naUog o«r possession of tbe boobs of aeooant to 
anybody and tbns leare the party to ecraabls tor tbe estate, SGCr.LJ. 1623s90 Ind. Caa. 
925. Where a B3b^iTi«jonal Magistrate attached certain lands and appinfed a recelm 
under this snb-acctioa until a eanpeleat CUil Cocrt decided tbe rights of parties be cannot 
refcse to pot the party arhn bis succeeded In cttablUbing bis rights to the sltached prc^rty 
la tbe Cieil Court on tbe ground that tbe ootoacesslol party teas going to appeal from tbe 
Ciril Court’s decree and tbe order of the Magi-trate refusing to put the successful party in 
possession is clearly erilbout juti'diclioo. 15 Cr. I«.J. 500 = 25 lad. Cat. 5SS See also 30 
KXJ.M7=17Klj.T.392;19C.W.N. andaet 


Effect of Attachment —An attachment under this *«cUon eonnolos mote than a Cirll 
Court's atlaehaent and Implies the tabiog and keeping possM-ion of the attached property 
bythelIagUtrale.21Cr.L.J.73-MIad.Cas.473;SPat.L.J.U7. Although an altscb* 
meat under this section interferes with the physical po>.-essioo, it does not afiect the legal 
rgbU of tbe parties concerned and the property under attachment is held for the person 
ultluistely shown to be entitled to tbe same. 15 C.W.H. 163 ; 20 C.W.H. 5S1®22 C.L.J. 2SS= 
31 tad Cat 242, where SO M. iZ Is folhteti. An atUebment eadet this tectieo operates la 
law for purposes of UmlUtion, simply as a deteatioa or custody cl tbe property by tbe 
Magistrate wbo. pending the decision of a compeUni Court, bolds it merely on behalf ef the 
party entitled on the date of attachment, wbelher be be one of the actual parties to tbe dls* 
>pute before him os auy other. Fat purposes of limiUtlon the saisin or legal possessioa trill, 
during the attsebment. be in the true owner, and tbe attaebmeot will not amount to a dis- 
possession of the owner. The Magistrate's possession is on behalf of U® 
who may be able to establish his right to possession in a competent CltU Oontl and the title 
ofthotrueowucrcsoDol be extinguished bowercr long such attsebment may contlnae, 
26 H. «10 ; 10 M L T. 573 • 28 C. 86 ; S2C. 856. A magistrate Is not eatUled to treat the pro- 
fits of the land alUebed as d$reliet and treat it as lapsing to OoTernment, 1* C'- J J- “ 
11 lad. Cas. 5S7. A ciril suit for mere decleralioo only under S. 13 of the Specific Relief 
Act will lie without asking for reeoyety of possession. 15 C.W.H. 753 . It 6ab-5<^uenl to Ibe 
attachment by Ms^trate the land is left waste, damages cannot be recovered by a succe«. 
fnl party by a suit from tbe defendant, as the loss of produce ivas not the probable result 
of the defendanfe act but the consequeoce ot the Megutrato'e order. 12 Cr. L J. 1*"» l®^* 
cas 137-UC.WN. 96: 6 M. «6. When a temple, the subject-matter ol dispute, ts 
.tt.=hed,lt does not o,o..s..ilr lollo.. Ib.l tb. I.MFlo I. to bo 
Weir II, 110 .od 112. The M-tElrliM. rbould .It.t drterm.n.tlon rl lb. rltbt, 
»itbdr.» lb. o.d.. cl .tlubm.»l coJ r.l..«> tb. rctf Ol. >7 » t-y- >«• 
in .it^bcnt ccnol b. k.pt in lc.ee ^ iJd” 1 

I»tlT Intb.Cieil Cenrt loUed. Ic m. »n .frc.l. <5 Cr I..I.tC0=5l Ind. ^l.KS. i 
SUsi.lr.tc i< net cctllUd tc cU.c In bl. b.nd. Ih. rteflu cl tb. 

1913 i W.1I 100. .cd C.C net tn»t It .. imtel end t™. It .. b.e .6 t. Oev.™o.ct 
wh.a the pcrlto bed not sec. tc lb. C,,.! Court ..J cM.Icbl • toW"”. 

M.81.1,.1. I. .ntitW tc ..11 p.rl.b.bl. .rtl.l...tl.r .tl«bm.cl cl lb. rrcporll, I L-W. IMl 
II . Icrat I. .tUebrf llrostck. ic.b » .Mil., .l.rb.cl., .1. , Icuud In It ..o b. b.pl iicd« 
•Hacho.nl 1912 H.W.K. M2 1 * W-SM- <>" '>>• r'"*'”!! '' •" etd" •d|udtr*tl»t H£b>* 
.l*.SS.l lclb. .t^bdU»aib..lt«bn...l.bcc« b.r.l»4. 37 0.331. A Mwl-l. 

I. cotTcSrf .Itor tb. dbiisloo cl lb. Cl.ll Court tc ullbbcU tb. prcOl. cl tb. .lUebrf 
prcp‘,“d«u8 tb. p..lodcl .lt«b«..cl.«93»W.H.107. ilUr .ttocblcp lb. prop.,!, 
L M.El.l»t. I. .cHHrf tc inrc ccl lb. r.cp.rtlM. 17 W.B. (Cr ) 33. cr Ic « obt M 
la...^lu.k. ctbttprcp.r ..r.os.in.nli 23 C. 333. ilUr Wog out b. U n.tpt«lc.rtJ 
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from proceeding under S. 107, infra, if an emergency arises. MVbere a Magistrate atter attaeii- 
ing the property leased the lands to a lessee for a stipnlated rent and a dispute arose between 
the said lessee and other rival claimants, it cannot be said that the Magistrate was precluded 
from proceeding against the lessee nnder B. 107, sujira, as the lessee cannot claim any snch 
exemption. The Magistrate was perfectly competent in spite of his letting oat the land to 
one party to bind that party and the rival party to keep the peace if there ia a likelihood of 
^ breach of the peace, 18 Cr. L.J. i007B$2 tad- Cas.735. 

Sub>section (2}.~~A receiver cannot be appointed before completing the ing^uiiy nnder 
B 145, supra, and snch an order o! appointment ia ttlira vires, 13 Cr. L J. 535=15 Ind. Cas. 
808. A Magistrate should on appointing & receiver under the section give him proper ins* 
tractions with regard to the management of the property attached, 18 C.W.H. 12$5. It is a 
well settled mle that as a' matter of principle a person ought not to be appointed a receiver 
who has shown a partiality for one of the parties and that a party to the action should not be 
appointed unless by consent or unless there ate special circumstances instifying his appoint- 
ment in preference to others. The rnle is not a technical one bnt is founded on the desire 
of the courts to see that the parties are placed on a footing of equality. A receiver is an 
officer of court and has to act nnder its directions and it is far less mischievous to appoint a 
party to a proceeding as a receiver than to place him exactly in the position which be would 
have occupied if an adverse order has not been made agsinst him 28 Cr. I< J, 776=1M Ind. 
Cas, lOS. The remnneratioQ of a receiver appointed nnder the Code shonid not in any case 
exceed the net annual income realised by the receiver from the property in his custody and 
management, 27 Cr. L. J. 22= 91 Ind. Caa. M. 

The words " and it no receiver of property, the subject of dispute, has been appointed 
by the Civil Coutt” have been newly added. The Magistrate may appoint a receiver only if 
no receiver is appointed by a Civil Court, and thus emphasising that it is tbe proper func- 
tion of a Civil Court to appoint a receiver pending tbe civil suit instituted to adjudicate 
title to the property. The amendment removea the difficulty of two receivers being appoint- 
ed, one by tbe Civil Court and the other by the Magistrate under ibis section. 

The proviso newly added makes tbe intention of tbe Legislature very cleat and restricts 
the power of the Criminal Court to appoint a receiver very mocb. 

Revision. — Tbe amendment newly made provides that orders under this section are 
Bubjeot to the revisional'jnrisdiction of the High Court for the'restriction which existed before 
the amendment in 8. 435 (3) baa now been repealed bnt tbe High Court should not lightly 
interfere with an order under this section passed for the management of attached properties. 
The question is not one of want of jarisdiction now but tbe proper exercise of thedlseretion 
by the Magistrate and where the order passed oSeods against an elementary rale founded on 
the desire of the Magistrate to place both tbe contending parties on a footing of equality, 
the High Conrt can in revision eet aside tbeorder, 7 Fat. 1. When an order passed under 
this eectlon is on tbe face of it ulfra vires, the High Court will interfere in revision, 15 Cr. 
L.J. 600; 1$ 0. 381 : 18 U. 19 : 22 C. 297. When a Magistrate attached certain property 
and appointed a receiver nnder enb-eectloa (2) of this section but refused to make over the 
property to the successful party in the Dietriet Court, on the ground that the other party was 
going to prefer an appeal his order was set aside as one made without jurisdiction, ISCr. 
L.J. 500 = 24 Ind. Caa 588 ; when a Snbordinate Magistrate attached certain lands and 
leased out the eame bnt the District Magistrate cancelled the lease and made another 
arrangement for management, the High Conrt bad no jurisdiction to revise the order of 
the Diilriot Magistrate, 29 C. 382. 

For Form of warrant of attachment, See Form No. 23 of Sch. V, infra. 

147. (I) 'Whenever any District Magistrate, Sub‘divisio7ial Magis* 
trateor Magistrate of the first classie satisfied, /row 
report or otherinformalion, that n dispute 
novtaiieprt>s<eTtv, tie. likely tocauso a breach of peace exists regarding any 
alleged right of user of any land or ioater ai 
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explained in eection 145^ suh^&eetion (2) {whether such right be claimed 
as an easement or otherwise), within the local limits of his jurisdiction, 
he maxj make a» order in writing stating the grounds of his being so 
satisfied and requiring the parties concerned in such dispute to attend 
the Court in person or hij pleader within a time to be fixed by such 
Uagistrate and to put in written statements of their respective claims 
and shall thereafter inquire into the matter in the manner provided in 
section 145, and the provisions of that section shall, as far as may he, 
be applicable tti the case of such inquiry, 

(2) Jf it appears to such Magistrate that such right exists, he 
may make an order prohibiting any interference with the exercise of 
such right : 

Provided that no such order shall be made where the right is 
exercisable at afl times of the year, unless such right has been exercised 
within three months next before the institution of the inquiry, or where 
the right is exercisable only at particular seasons or on particular occa* 
sions, unless the right has been exercised daring tbs last of such 
seasons or on the last of such occasions before such insti.ution. 

(3) If it appears to such Magistrate that such right does not 
exist, he may make an order prohibiting any exercise of the alleged 
right. 

(4) An order under this section shall be subject to any subse- 
quent decision of a Civil Court of competent jurisdiction, 

Amendmeot.'-'This section which de^Ia with disputes concerning easements, etoi, has 
been le-dcsftod in ordet to make its meaning cloater. The principal changes introduced 
are— (1) the definition oi the subject-matter in dispute has been modified eo as to avoid diih* 
euUies which bavo been crested by decisiooe raiting doubts as to the applicability ot the 
section, to rights not resembling easomeutsor to rights acquired by contract; (2) the specific 
reierenee to the rights of way has been omlttedasit has been questioned whether it may 
not, by implication exclude negative easemeota from the scope ot the section ; (3) the natnrs 
of the orders which a Magistrate may pass and their eonliouance pending the order of a 
competent Civil Court to the contrary have been clearly defined — 5{. 0 / Objs. and Heat, 

From a police report or other Informatloo.— 'These words are new. Before the 
amendment the word '‘as aforesaid** oconrred in tbo section. Now (he langoage in 
thU and 8. 145 suyra, is identical. For commentaries see p. 323 tujva. 

Dispute likely to cause a breach of the peace exists.— Unless there are special 
circumstances giving rise to an apprehension of a breach of the peace there is nojnrisdictlon 
lomakean order under this section, 23 Cr. L.J.353=77 Ind. Cas. 289 For commentaries 
see p. 231 supra. 

Scope of the section.— The words of the ceelioa as amended do not give the Msgit* 
trateany power of directiog one ot Ihe parties todo a poiltUe act by way of a mandatory 
Injunction, say, directing a party to demolish a wall baltt by him. It aeems tbit the power 
glveotaaMagUtrate under this section la anatogons to the power given to a Civil Court 
to grant a teaponry Injonetlea restraining a person from doing a eerUlo act, but 
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the section does not autbotize the Magistrate to make an oidet in the' nature o{ a manda* 
tor? injunction directing a part? to perform acertain act. The order of the Magistrate may 
he declared erroneous hy a Civil Court Trhioli grants a mandatory injunotlon with great 
care and caution. It was never intended that the Magistrate should exercise the power of 
making such an order by a summary procedure. Form Ko. 24, 8ch. V, gives a form of the 
order under this section and it merely oontaius a direction that the person against whom it 
is made, shall not do certain things. The change in the wording of tbs section was made 
with a view to make it clear that the Magistrate has only the power to issue a prohibitory 
order restraining any person from doing any act of interfering with the right of another when 
the Magistrate finds that the right exists and no order can be passed, such as to demolish a 
wall put up. 30 C.W.N. 233 = 41 C.LJ. S68=26 Cr. L J. 1265=88 Ind. Cas. 1041. This 
section is not confined as to the use of private property although S. 145(1) supta is so 
confined but also relates to the use of a public street by one section which is resisted by 
another opposing section of the puhlio, 51 U. 174. The provisions of this section are of an 
emergency character and are of a summary nature. The Magistrate is not to usurp the 
functions of a Cml Court. If a Magistrate on perusing the evidence produced holds that 
reasonable grounds have been shown that a bona fide claim of right exists, he is justified iu 
passing such order, as he thinks fit, and it is unnecessary that full proof of the existence of 
the right claimed should he given, because the actual rights of the parties is for the Civil 
court to decide j ' such rights exist' metn such right as H claimed to exist, (1626/ Pat. 187 = 
27 Cr. L J 841=65 Ind. Gas. 761. A dispute concerning a right to take water from an 
artificial water channel for Irrigation comes within this section. 20 Cf. L J. 209=49 
Ind. Cas. 769. but where there is a despute likely to cause a breach of tbe’peace with regard to 
a bund put up iu an irrigation channel, which one party alleges as haviug been newly put up 
by the opposite patty to prevent hU irrigating bia land, the Magistrate has no inrisdietion 
to direct the removal of the hond but the proper order is to take action under B 107 supra 
against both patties and leave them to have their right adjudicated by a Civil Court, 
27 Cr.L 3. 801=95 Ind. C&s. 469, where the dispute between the parties Is with regard to aa 
existing and complete bund at the end of a bit and not with regard to a right to erect a bund, 
this section has no application but action is to be taken under B. 145 supra it there is a 
likelihood of a bie-vch of the peace, 33 C-W.N. 1004 where 15 C L J. 267 and 4 C.V.H. 779 

dxstinguished. If a subject matter in dlepute has already been adjudicated by a compe' 
tent Civil Court, then clearly a Magistrate has no juriEdiction to inquire into the claim 
which is entirely contrary to the decree 'of the Civil Court, 29 Bom. L.R. 715=28 Cp. 
L.J. 578=102 Ind. Cas. 546,/offototHp 11 B. 584. 

Regarding any alleged right of uae of any land or water.— The words 
before the amendment were ‘the right to uee any land or water including any right 
of way.' The language of the section as it stood before tha amendment was very much 
criileiaed In S C W.N. 67 by Prinsep, aa inartUtio and meaningless. It was held in 
4 M. 121 that a Magistrate has no jarisdiotlon to direct tha removal of an obstruction as the 
proper course Is to proceed under Chapter X of tbe Code for removal of an uclawful obstruo* 
tionfrom a thoroughfare ; but iu 26 233=19 U.L T. 230=(1914) U.W.N. 394 = 

19 Cr LJ. 352 = 23 Ind, Cas. 760, it was hold dxssenling from 4 M.121, that the fact that 
8. 183 supra, expressly provides for an order by tbe Magistrate directing the removal of 
obstmctlon to pathways did not necessarily imply that a similar order cannot be passed 
under this section. It was further hold that the section applied both to public and private 
pathways. Bnt see 39 C. S60. Theca U nothing to prevent a party claiming a pathway as a 
personal easement as well as public right. If the pathway Is proved to bo a public one 
then DO question of 'C-isomont anses, but If bo falls to prove the publlo nature of 
tbe path, then ho may prove his right of oasemont, (1926) Pat. 187-27 Cr. t.J. 841 = 
S5 Ittd. Caa. 761. The words'cenceming tbo use of land cannot bo altogether qualified and 
section construed as U it contained words that the user to which the dispute relates is a 
user by a party other than tbe person In possession. This isa very restricted oonstruetlon. The 
alteration of the language of the section seems rather to enlargo tbs scope than restrict It, 
19 V.L.X 89lB30r.L.J, 31 .where 4 779 la dfiajiprorcd and 11 0. 62 ; 7 H. 460 art 
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referred to A dlspnio as to a tight to ester » temple and officiate at a ceremosjr wbenever 
necessary Is a dispate within the scope o{ this section, 27 U.LJ. 587sl6 UL.T. 427 b 
15 Cr.LJ.67lBSInd. Cas. 999: 48 M.LJ.S28 - 26 Cr. L.J. 1057^88 Ind. Cat. 2; 11 U. 
323 ; 29 U. 237. But a mere right to petiotm puja of an idol srithoQt any dispute as 
regards the temple or any land belonging to the idol, cannot be eaid to be a right of user of 
any land as explained in 8. 145, supra, and tbereiore such a dispute cannot be considered aa 
one coming under the prorisions of this section, 62 C. 939. 8o also a dispute to collect 
oSerings at a temple which dispute cannot be eaid to come within B, 145 supra 5 Pat, 
L.J 246 b 21 Cr. L.J, 672=57 Ind. Cat. 92 /ofloicin^ 38 C. 38, A iigbt to worship at a 
particular grare does not exist, lot example, at the grave of a peer eitoated in the land of 
another person without whose express or implied permission, no Mahomedan can, under 
Uahomadan law utter prayers at such a grave on the land of another and therefore the 
ancillary right to go over the land to the grave cannot exist, (1925) Pat. 64»27 Cr. LJ. 
44 (1 )b 91 Ind. Cai. 76 (1), Bight to worship for one day in a year and the right to make due 
and proper preparation for the holdlog of that worship by ereetiog'huts for thepuja Is in 
the nature of an easement and comes within this section and not under 5, 145, supra/ 
17 C.W.N. 205«13 Cr. L.J. 789=17 Ind. Cat. 6S3. So also a dispute likely to causa a 
breach of the peace concerning a right to perform a religious ceremony in a mostjoe, 
11 U. 323 ; 29 U. 237 ; 24 B S27, but a contrary view was taken in 37 C. 57S, which was 
dueented from in 27 U.L.J. 587. 8ee $2 C. 939. A right to use a privy was held to bo 
within the section, 15 Bom. L.R- 329 = 14 Cr.L.J. 400 = 20 Ind. Cat. 224 It is doubtful 
whether the right of using a highway is within the scope of this section. The carrying of a 
corpse along a highway la not an anlawtnl use of the highway except when danger to public 
health U occasioned theteby, and therefore an order preventing a Hindu funeral procession 
from passing along a highway to which the Uahomedans objected is bad In law, 7 U. 49 ; 
6 K L J. 193 i 6 H. 203. The expression * land or water ’ as used in this section does not 
necessarily refer to private property as in 8. 145 (1) supra. The right of the Hindui to 
use a public etreet, which user was asserted and exereis^ previously but bad been resisted by 
the Mahomedaos is within this section and a valid order prohibiting the Uahomedans 
can be made under this eeetioD, 51 tf. 174 /olfotoinp, 28 U.LJ. 233 and 31 Ind. Caa, 367 
and 7 U. 49 aud 6 U.LJ. 193. This section in no sense authorizes a Magistrate 
to prohibit the use of a public highway by any class of persons unless be appreheods 
a breach of the peace which cannot be avoided without an order from him. But 
when no present breach of the peace is apprehended, do action can betaken under the 
section, 19 Cr. L.J. 291«23 Ind. Gas. 499. The right to dreg a cat in procession along 
a highway to a temple Is a right of user ofland within tbis^sectioo. 27 Bom. L R. 1058= 
26 Cr. IfcJ. 1422=89 Ind. Cat. 848. A right otmooimg boats and drying fishing nets by 
one party on the land of another, without any claim to the land is an easement right com* 
ing within this seetlonand not under S. 145 supra, 21 Cr.L.J. 697=57 Ind. Cat. 937. The 
right to bury the dead in a burial grouad is within this sectlou and the Msgistrate has to see 
whether tbs right which is exercisable oo particular occasions was in fact exercised during 
the last of such occasions and Improper use of • vacant portion of a burial ground for culti- 
vation will not take away the right of persons entitled to bury their dead when occasion 
arises, 51 U. 522, no order can be passed under this section on proceedings taken under 
B. 133,supra. The two proceediogs are entirely distinct, 19 C.W.N. 667=12 Cr. L.J. 43 = 
fi Ind. Cas. 262 

Whether auch right be claimed aa an eaaement or not.— The language of 
the section is made very cleat now. Theclaim toa pathway as an easement knot incon* 
sistent with a public right c! way. It is not oooesary under this section to give full proof 
that a right exists. That is for a Civil Court to decide. The Inquiry contemplated herein Is 
more or less of a summary character and reasonable ground of a bona f.de claim is to be 
shown : the Magistrate Is not to usurp the (nnetioos of a Civil Court in a dispute under this 
section, (1926) Bat 187=27 Cr L J. 841=95 Ind. Cat, 761. A Msgtstrate has power neder 
this ceetlon to issue an order protecting persons emcliing their nght of tsking water from 
aw«ll when the right la threatened to be Interfered with by others, 21 ■.L.J. C6 = 
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(1911) i U.W.N. $1. So also vi^beietba dispute relaUs to tbe tight of the use of atpe]] oa two 
dajs out of ererjeightdays, this section Applies, sot 8. 115 supra, S Cr. L. Ker. 471; 
21 MX.J. 486=9 209*(1S11) 4 M.W.N. 44-11 Cr. L J. 721=8 Ind. Caa 848 ; 

but in disputes tegsrdiug easements the provisious of (bis eeetioo are to be used with care, as 
inquiries bj Magistrate ina7 lead to injastico beioff done bj defectire procedure which may 
luTOlToeompUcafed questions relating to rights of parties which can only be determined only 
by a Civil Court, 21 C. 727; IC.W.K. 779 ; 23 C. SS7; thapwper course for the Magistrate 
to adopt IS to take action under Chapter VlIZ ol theOode. 

May make an order fn wrft/ng.— Donbt was expressed in 21 C, 727 whether a MagU' 
trate was bnund to pass a pzelitoiuaty order under this sectiem also as he was hound to do 
under sub*eection il) of 8. 115, supra. iTbis doubt has now been cleared, by enaoting “ho 
may make an order *' etc.; compare the language used in B, 115 (1), supra, '* shall make an 
order la writing,” It U only alter setrlog the order oa the parties concerned requiring them 
to attend the Court on a fixed date and put iu their written statements of their claims that 
the Magistrate gets jariadfetiofl to inquire into the matter as provided in 8. 115. supra. 

Shall thereafter Inquire In the manner provided fn S, ]45.~The Inquiry con- 
templated by this section js an Inquiry by tbo Magistrate and not by the police and the 
Magistrate cannot act On the resultof a police loquiry, 63 C. 831. An order under this sec- 
lion i« oat bad merely because the Magistrate has not formally recorded a ptcceedtng that 
there is likelihood of a bretoh of the peace. 27 MX.J. 587 where 2 C.W.N. 670 is jollowed 
Whaf the section eaya is thatba moj^makeaQ order in writing and inquire iu the manner 
provided by 8. 146, supra. It may not be obligatory on him to record a formal proceed* 
isg stating the gtouoda or bis being satisfied that a dispute likely to cause a breach of the 
peace exists before issuing process. Theiugulty contemplated by this section is ajudiolal 
Inquiry after due notice to the parties concerned and the Magistrate is to form a jodielat 
epislon bated upon evidence legally recorded by bun in the manner provided by 8. 856{fl/rA| 
21 C. 727; 20.W.H. 670. Apersou agaloat whom proeeadiege ate taken under thiaseotloa 
fs entitled to produce evidence to prove that the case does sot fall within this section. In 
19 MX J. Is. wbon objection was taken (hat the case did not fall within the section as the 
Magiatrats made auotder under 8. 146, supra, without □ otice to the parties of his Intention 
to proceed under this Bsctloa and without a prelioilaary order under sub-sootfoa (1) of 8,146 
supra, it was held that the Magistrate acted without jurisdiction. 

Make an order prohtbltlug any Interference of aueb right.— it was bold 
by tho CalcuUv High Court in 6 C.W.N. 67aDd 335, that (he Magistrate was competent 
to direct the removal of an obstruotios to th« exercise of a right, but the Madras iligh 
Court held in Weir II, 119 ; Weir I, 1(3; that an order directing the removal of a fence 
so as to allow the use ol a right of way cannot be passed under this Beotloa. But (ha seettoo 
AS amended authorizes the issne of a probibilory order only and does not give a 5Iagistrat« 
any power ol dUeotiog one of the parties to do a positive act by way of a mandatory lojuno* 
tlon.rp, to demoliehawall tbuiting outligbtand aft of tbe otherparty. 7fae power is 
analogous to the power given to the Otvii Conrt to isane a temporary iDjaootion restraining 
apereon from doing an act interfering with tbe right of another, 30 C.W.N, 233«|1 C.L.J, 
663=26 Cr. L.J. 1266=86 led. Cas. i04i. In 26 M L J. 233, it was held that an obstruo* 
tiou to A private or public pathway could (reordered to be removed by tfaeMagUlrate under 
this aectioD. In 13 Cr. L i. 1S(— 13 Ind. Cas. 1600, It was beld that a Magistrate baa 
power to inroko police assistance to carry out an iojuncllos'lssucd by bim uudor this 
saetloQ to have an obstruction removed. Dut la 36 C, 923 it was held that this section 
contemplates orders directed (o ibe parties to the dispoto and does not enable the Maglstnito 
to enforce bis orders (hereunder throngb tbo agency of the police, and that an order paeeed 
tomeUme aftor tbe termination of tbe proceedlnge under this secUoa directing tbe removal 
of a bund by the police Is without jurirdtctlon. This Motion does not eoabto a Jfagtstnto 
to make a declaratory order but only enables him to forbid arbitrary interforenoe of rights 
actually enjoyed. 6 C. lfi(. This rectloa docs not authorize a Magistrate to attseb tbe 
inbjeet of dispute, I Cr. L. Rev. 474. 
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If It appear* that auch rieht exUla.^-Tha avoids ’such right exists' meaa sach 
right as is claimed bf the psrty, (1926) Bat. 187^27 Cr. L.J. 841»03 lad. Caa 761(2). An 
order uader this section c moot he made wltbout legal proo f. An order passed soleip on the 
nrilten statement of one of the parties nithoat recording some evidence in proof of the 
allegations contained in the statement is illegal even tbongh the other psrtp remains 
ex'^parte, SO C. 913, hot rvben allegations of one partj are admitted bj the 
other partf no evidenco is neeessarp, 7 C.W.N. 3S1. Where the only evidence is that 
of user, it should be inch as to show some considerable length of time. 9M.H.C.R‘ 
Appx, xziv. lu the absence of a finding that the tight bss been exercised within the 
period specified hj this section the final order cannot be maintained, 25 Cr. IiJ. 996^ 
61 Ind. Cat 703, but where the non-exercise of the tight within the period specified was 
doe to circumstances beyond the control of the person claiming to exercise the tight, this 
proviso cannot apply. 27 Bom. li.R. 1038—26 Cr. L.J. 1122^89 tod. Cas. 815. 

Proviso to Suh>*ectlOQ (2).— The inquiry contemplated by this proviso is the 
inqnlry hy the Magistrate and not the inquiry by the police and the magisterial inquiry 
begins when the proceedings ate drawn up under this section. V/here proceedings are drawn 
up more than 3 months after an alleged obstruction to a pathway, the Magistrate has no 
iurisdiction to proceed under this eeotioo, S3 G. 8S1. ‘The institution of the inquiry’ within 
the meaning of this proviso does not refer to the dato when formal proceedings are drawn 
up by the Magistrate. Such an interpretation wonld make its working difficult. An 
inquiry Is instituted within 3 months of the obstruction com plained of by a party within 
the meaning of this section when the Magistrate hears the plead ers of the psrtiei concerned 
in the dispute and directs a local inquiry witbio 3 months of the date of the obstruction 
even though the formal order is drawn up alter the expiry of the period of three months and 
the Words of the section are wide CQOugh to jnstlty this conoluslon. 28 Cr. L.J. 1 b 69 Ind. 
Cas 33. When once the condition in this proviso as to the exercise of the right asserted Is 
found the order is good and cannot be questioned in revision, 51 H. 175, but an order uader 
this section Is made wltbout jurisdietlon if it is made In the absence of a finding that ths 
right was exercised withto three months anterior to the inquiry, 14 Cr. L J. S03 m 19 Ind. 
Cas. 339; 20 Cr. Ii J. 338^31 Ind. Cas. 846. Vr'hen a right which Is exeteisableonly on par- 
ticular occasions o.g. the right to bury dead bodies Id a burial ground, what the Magistrate 
has to see Is whether the right was exercised ou last of such occasionsand the faettbata 
portion of the burial ground was ploughed and sown is no ground for holding that the 
ground is not a horlal ground and then Ending U to bo in the possession of tbe person who 
bad ploughed and sown it and diteefiog the continnsnce of possession, 61 U. 522. Under 
this section the Msgistrate has no power of attaching the subject-matter in dispute, vtr., a 
well, tbe right to use the water of which by turns was in dispute, the order of attachment 
of the well was held to be made without jurisdiction. 4 Cr. L. Rev. 474. 

Sub-section (3).— This sub-srctlon it new and eractithat if the Magistrate finds 
that the right claimed does not exist tbe Magistrate is entitled to make an order prohibiting 
tbe exercise of the alleged rights, 

Sub-aection ( 4 ).— This sub-section Is new. When a competent Civil Court has given 
a decree as to the rights of the parties, tbe magisterial order It vacated. Tbe aub-section 
expressly says that the order of tbe Magistrate under this section it subject to any tnbse* 
quent deciilon of a competent Civil Court. See 2 C.Ii.J. 555 (F.B ) For Form of tbe order 
under this tecllon See Form Mo, 24 of Beb. V, infra, 

1 48. (1) Whenever a local inquiry U necessary for the pnrposeq 
of this chapter, any District Magistrate or Snb* 
Local Inquiry. divisional Magistrate may depute any Magistrate 

subordinate to him to make the inquiry, and may furnish him with 
such written instructions as msiy seem necessary for his guidance, and 
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may declare by ■whom the whole or any part of the necessary expenses 
of the inq'niry sball be paid. 

(2) The report of the parson so deputed may be read as evidence 
in the case. 

(3) When any costs have been incurred by any party to a proceed- 

^ , ing under this chapter the Magistrate passing a 

decision under section 145, section 146, or section 
147, may direct by whom such costs shall be paid, whether by such party 
or by any other party to the proceeding, and whether in whole or in 
part or proportion, Such costs may include ‘any expenses incurred in 
respect of witnesses and of pleaders* fees which the court may consider 
rcasondhle. 

Amendment. — The words “aU costs bo directed to be paid maj be lecoTered as if they 
were fines" have been now omitted on account of the amendment in S. 647 tn/ra. which 
deals with the recovety of all monies other than fines ordered to be levied under the provi* 
alons ot the Code. The last portion of anb-seotion (3) ia new and it ia now made clear what 
legitimate coats are meant to be included within this aeotion. 

Whenever s local Inquiry la necessary .—The local inquiry referred to ia the 
aeetioQ ahould he restricted solely to eome question relating to the features of the property 
about which the dispute has arisen and not to any matter which can he proved before 
the Magistrate by oral evldeoce such as the question of actual possession. 3 C.L.R. 184 
ikt 133. The rule that in crimloal cases, courts' are only justified in holding local 
Inspeebicn in order to explain the foots appearing does not apply to cases under 
8. U7, supra : Qci Is there anything io the law to prevent the presiding Magistrate 
making a loeal investigation himself provided he records what is said and does not 
act on hearsay evidence, ISG.Ii.J 287sl2 Cr. L.J. Sl9*i0 Ind Caa, 61S. An order of 
the Magistrate referring the case to a Magistrate subordinate to him for local inquiry Under 
this aectlon should point out bow any local inquiry is necessary. Such reference cannot be 
made merely because a caseot erimiaat trespass ia pending before tbe snbordinate Magistrate 
3 M It T. 402s:8 Cr, L J. 133- Before a Magietrate begins to record evidence he may make a 
local inspection to see the exact lie of the land and its features aud when ha restricts his 
Inquiry to those points and makes a note of tbe area, and prepares a plan and places it on 
record, he will not be acting outside bis jurisdiotlon. 24 Cr- h J. S07<b 72 Ind Cas. 991 ; See 
also24 Cr. L.J. 487»72 Ind. Cas. 9S1. The result of tbe local inquiry may be used to test 
tbe evidence recorded but the MagUtnte cannot discard tbe evidence on what he may have 
aecn and beard and inferred from such inquiry when there is nothing on record on that 
anbject. If he docs so be acts without jnrisdiction, 10 C.W.N. 181. A Magietrate ia entitled 
to inspect a place in order to underatsud tbe evidence but if he receives impression in favour 
ol one party ho should give au opporiuoity to tbe other party against whom be forms tbe im* 
prossion toexplain away, if possible, the impiessiou created in his mind by his local inspec- 
tion and it he without doing so, allows the impresaioa created in his mind to outweigh the 
evidence on record, his proceedingf will be set avldeSl U.L.J. 442 m 27 L.W. 694. The object 
ol local Inipectiou is to understand and appreoUts tbe topography of the land in dispute, 
in order to aid the Magistrate in appreciating tbe evidence oSered in Court. But the local 
inspcetlon cannot take tbe place of legal evldeacs, much less the result tborool be used as a 
basis lot tbe decision. 29 Cr. I..J. 412s77 lod. Gas. 492; 23 Cr. L.jr. 94SsiBl Ind.Cai.83; 
eilud. Cat. 712; (1921) Fat. 74. 

May Depute any Magistrate Subordinate to him.— Tbe power to depute does 
not aecemrily Imply that tbe Magistrate before whom the proceedings are pending may not 
himself bold the local inquiry as U provided tor by this section. 6 C W.K, 686. Tbe duty of 
making the loeal Inquiry should be deputed to n Maglstrato an not to a Xonunyo, 
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7 C.IkR. 352 bot it was held Ial2 Cr. L.J. 460s:12 Ind. Cas. 88, that tbia section is an 
enabling section and the deputation of a Ednungo to make an iaveatigation under tbia section 
is not bad under the general provision of Ian: anybody nbo baa aeen a place may be examined 
aa to what be saw and the Ennunpo may give evidence and his report is admiasible under 
B. 157 Ind. Ev. Act to corroborate his sworn testimony. In 1 Fat. 73 it was held that a 

Magistrate, had no jurisdiction to direct a pleader as commissioner to hold a local inquiry 
and to receive in evidence a report submitted by him after completing the inquiry. 

Furnish him with written Instructions for his suI(Iance.'>-The instruotlona 
contemplated herein, may Inolude Instructions to examine witnesses, inspection of the 
locality, time and place of Inquiry or looal inspection, the nature of the report to besubmlttodi 
the date on or before which proceedings aro to be returned, eto. 

The report may be read as evIdence.-^The Magistrate ought not to depute to a 
Subordinate Magistrate the uZtole invcsft^urion uoderS. 145. supra, but on receipt of the 
report of snob Magistrate, be should himself taka written statements from the parties and 
receive the evidence produced by them and conclnda the investigation, Weir II, 118; 31 U. 82. 
The report is evidence without the Magistrate beiog called on to prove it. 1 Fat. 73. When 
sm Inquiry has been made and the result reported. It becomes part of the proceedings in the 
case and the party affected by it is entitled to bo acquainted with the result thereof and to 
have an opportnnlty of rebutting the report of such inquiry if fae thinks necessary,' 
21 W.R. (Cr.) 23. 


Sub'seeioa (3)-: Orderas to costs.— Whether an order for costs is to be made In any 
particular case or not must depend on the facts of each case. The word used is the ' Magis- 
trate may direct thereby,* iudicatiag that a discretion is given to the Magistrate, 29 Cr. L.J, 
937*111 lad. Cas, 441. A Magistrate has power under this section to direct by whom any 
costs incurred by the patties la a proceeding before him under this chapter are to be paid. 
The costs include any expense incurred In respect of witoesses and pleaders, fee which is 
considered teasonsble aad these items can be awarded as costs, S Lab. 47 costs cannot include 
penalty paid by a party ou a document not properly stamped, 13 UL.T. 224B>li4 Cr. LJ« 
210*19 Ind. Cas. 306. The costs referred to in this section areevidently the costs incurred 
in the Magisterial proceedings. This eob-eectiou gives a wide discretion to the Magistrate 
for awarding and assessing costs but his jurisdlotion is limited to the costs which might have 
been Incurred and admissible under the maob wider provis ions of the Code as to costa Inci- 
dental to the proceedings. The words * wbiob the Court may consider reasonable,’ aro 
very significant. All costs incurred cannot be awarded- The whole of the pleader's fee 
certified cannot be allowed unless the Court considers the sum to be reasonable, otherwise a 
rich party by the employment on high fees of plesders or counsel from a distance might 
effectively prevent a poorer party from taking part in the pttxeedings lest he might hare, fn 
the case of an adverse finding against him have to pay an enormous bill of costs Inonrred 
by the opposite party not sbonld costs include additional costs forextrafeea end travelling 
And other expenses eto., Inourred by bringing a pleader from a distance, 9 C.W.H. 887, 14 
C.W.N. Ixxlll 21 Cr. L.J. 623*57 Ind. Caa. 119. It cannot mclnde the expense for cutting 
crops which have been incurred, 32 C. 602. The Magistrate should not arbitrarily decide 
what the costs should be (1922) Fat. 594 ; 23 Cr. L J. 503. Power to award costs is a good 
deal restricted now, and can be exercised with re^srd to parties to tbs proceeding only, 27 Cr. 
L-J. 21*93 Ind. Cas. S3. A wide ducretioo Is given to the Magistrate to award costs by 
this section and with the exercise of that discretion the High Court will not ordinarily 
Interfere in revision, IS Cr. L J. 297*14 Ind. Cas. 761. 

The Magbtrate passlar ■ declsloa may direct— As to the mode of recovery, see 
B. 517,sn/ra 8. SS6 only refers to cases when there has been a conTletlon and sentence 

of which fine forms a part, 24 Cr LJ. 128*71 lBd.Cas.2S4. A dismissal for defsolt Is not 
soeh a "decision** as Is referred to In tbia section as will entitle a Magistrate to award 
costs and the order made was set aside as one passed wiihont jurisdiction, 4 Cr. L. Ber. 2S8. 
An order allowing proceedings Initialed tinder 8. IIS, supra to be withdraws Is net a 
81 
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" (f«c{j(on ” ^tbla the meaning of tbli tcetidn and aa award of costs U Illegal and made 
withoot jorlsdlctloD, 9 UX.T. 32«-12 Cr. L.J. 49=8 Ind. Cat. 239, bat is, 29 Cr. L J. 
U7=lll Ind. Cas. 441, a dlQerost view was taken and 9 U.LT. 324 was dissenttd from hold* 
Ing that a noallrrovocabia order staying proceedings initiated ooder 8. 145. supra, indicated 
that a Magistntobas applied bis mind to tho case and bad arrived at a conclusion on the 
evidence placed before him that no dispato exists Justifying bis continuing tbe proceedings 
and thus destroying tbe proceedings altogether. In aucb a case it is a decision by the 
Magistrate that no dispute exists, Bub-section (5) of 6. 14S, supra, does not prevent tbe 
Magistrate from arrivlog at that doolilou wltboot recording evidence wbaterer by acting on 
tbe admissions of a party who wishes to withdraw the proceedings that CO dispute likely to 
cause a breach of tbe peaco oxItU and tbe Magistrate acting ou sneb admission allows the 

withdrawal of the proceedings decides Qo dlspnto exists. So bo is eompotent to pass an 
order as to costs under tbia soetlon. This appears to be within the express provisions of the 
Statute and the intention of tbe LegUIaturo and to hold otherwise would lead to maotfest 
Inconvenience and injustice. Tbe award of costa should be made by the Magistrate at the 
time of passing his deeieicn, yet the fact that costs were awarded subsequently would 
cot render tbe award Invalid especially where the circumstances of the case necessitated 
tbe postponement o! the queatloo. 29 U. 373; 16 L.W. 613 ; 24 Cr. L.J. 80=71 Ind. Cal. 
129. An order as to costs does not become iltcgal simply because it was not made at the 
time of prononuelng Judgment In tbe proceedings under Chapter SIT, 29 U. 373; 
23C, 37 : 24 0.757 ; 21 0.609; 11 Cr. l.J.333 -8 lad. Cat. 943 ; In 47 C. 974 it was held 
that an order under this section aUbcugb U may bo made subseqaent to tbs passing of the 
Judgment must be made by the Magistrate who originally disposed of tbe ease. There it 
was pointed out that an applleatleu tor costa whloh is not made at the time of proDonoelng 
theerderougbt to be made within a reasonable time and should be based on proper mate* 
rials vis., the actual costs loourred as pleader’s fee and costef witnesses, 30 Cr> I<.J,232= 
lllIfld.Cat.l93/eItotctn!;21 Cr. L.J. 623= 87 lad. Oas 449. Buchan order will be good 
if it is made wilblo a reasonable lime while the same Magistrate is sitting and after notice 
to the parties and allewing them an opportunity of being heard, 22 C. 854 and 387 ; 24 Q. 287 
47C. 974:19C.ff.N. 64S->15 C.L.J. 267 = l2Cr. L.J. 319=16 Ind. Cai. 618. But it made 
without notice and without giving the party as opportunity of contesting the award, tbs 
order !s one made without Jaclsdlctlon, 29 C. 302 ; 24 Cr. L.J. 60=71 Ind. Cai. 128. Tbe order 
ought to bo made only in the preseoeo of both parties, 10 O.W H. 1030 ; 12 O.W.N. ceyll ! 
13 0,W,N. clxxx. It at tbe time of passing tbe decision the Magistrate awarded costs, there 
If no objection to the amount or such costs belog assessed afterwards by his successor, 
22 0. 834 and SS7 ; 23 C. 37 : (1913) U.W.H. 771 ; 27 U.L.J. 613-18 H.L-T. 2l8=(19i4) 
K.V.N. 790=18 Cr.L.J. 676 = 23 Ind. Cas. 1004 ; 21 0. 609. Tbe assessment of costs by 
a separate order after bearing parties It net flfegal if provision for costs ts made at tbe time 
otpassingtbeordet,(f9f3) K.W.K.771-14H.L.T199=21lDd.Cas. 170. A successor can 
Qot pau au order for costs when the predecessor’s order Is silent, 11 Cr. L.J. 333 — 5 Ind. Cas. 
943 ; but It U settled law that provided tbe trying Magistrate has made an order as to eoUt 
bis suocessor Is competent to assess the same. If ao application for assessment is made with* 
In a reasonable time, 23 C. 37 : 22 0. 384 and 387 ; 29 U. 373 : 27 U.LJ. 613 ; 
10 C.W.M. 1030 : 23 0. 802. This section evldcoUy coutomplatce costs locnrrcd In 
the Magisterial proceedings. When the High Court ails in revision it Is not ezerelslog 
the powers of a Maeistnte under this chapter and Ibcrcforo the costs In the roviiion 
proceedings cannot be ineluded. The question whether the High Court exercising 
Its powers of revision has Inherent power to award costa (o the lucceisful party has 
been settled by the Foil Bench decision, 45 H. 913. It U true that 8. CCl-A infra bat been 
newly enacted to save the loborent Tpowers of tbe High Court. But the Court cannot by 
lavoklog its Inherent powers extend the powers given to it by tbe statute; nor can tbe award 
of eoats be treated at inoldeotal ot consequential to the disposal of a revlilon petition wltbln 

tbe meaning ot8. 423 (1) (J), In/ra, for It does not necessarily follow from an order passed 

in revision, 18 H. 282 (F.B.). Tbe Bombay High Court In 27 Bom. L.R. 1393 hu Uken a 
dlBcrent view and held that tbs High Court ean award costs in a revision peUtlon under 

B. 145 ivprn. 
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Revision —The High Coart la non empoveteS under 8. 139 infra, to rarlse orders as to 
costs, the restriction which existed in 8. 135 (S) having been removed. The High Court 
will sot interfere in revision with an order under this section on the ground that the costs 
are either deficient or excessive, IS C.W.N. fill : IT Cr.L.J. 339=35 Ind. Cas. SIS ; 13 0. 1113. 
A vnde discretion to award costs is given to a Magistrate bjr this secticn. and the High Court 
has so power in revision to interfere with the exercise of that discretion b^ the Magistrate if 
exercised properly, 9 C.W.N. 987- 8ee also 13 Cr. L.J. 297=11 Ind. Caa. 761. In the absence 
of materials to show that the assersment of coats was not proper the Court refused to 
interfere in revision, 28 U.L.J. 1S4 m 16 Cr. L.J. 156*27 Ind, Oaa, 229. 


CHAPTER XIII. 

Peeventive Action op tee Police. 

1 49. Every police-officer may interpose for 
Police to prevent the purpose of preventing, and shall, to the best of 
cognuable oflences. ability, prevent the commission of any cogniza- 

ble offence. 

Pollce'Olflcer may laterpoae for the purpose of preventing.— -S. 151 infra 
empowera a pollce*affieet to arrest without warrant il it appears to him that the commission 
of an oSence cannot be otherwise prevented, and 6. 60 tupra lays down the subsequent 
procedure to be adopted by him See 8. 65 tupra, which empowers officers ' in charge of 
police stations to arrest, for the purpose of restraining bad ebaraoters to prevent commission 
of erlines. 

Cogolrabis offcoce.^Fot definitions see S. 1 (1) (/} $upro. Bee Bcb. IZ infra as to 
what oflences ate cognizable. 

1 50. Every police-officer receiving information of a design to 
commit any cognizable offence shall commanicate 
Information of such information to the police-officer to whom he is 
oflences!** subordinate, and to any other officer whose duty it 
is to prevent or take cognizance of the commission 
of any such offence. 

Information of a Dealsn to commit.— This soctlon relates to the design to commit 
a oogniaable oflence and not to the actual commsuioo of such an oSenee. 

Shall commanicate auch laformatton.— 'Every police officer U bonnd to give 
information to his snpetlor officer of the design to commit a cogni zable oflence and his 
faUuTQ to do so isanoSence puniibable under B. 176 l.P.O. lie is also bonnd to give 
information to any otbei officer whose dnty it It to prevent or take cognizance of the commls- 
sioo of luch an oflence, e.g- an officer in charge of a police atation onght to be informed of 
the design to commit a oogniaable oflence within the limits ot the station. 

1 5 I . A police-officer knowing of a design to commit any cogniza- 
ble offence may arrest, without orders from a Magis- 
iuch”fleDc^ jjato and without a warrant, the perron so design- 

ing, if it appears to such officer that the commission 
of the offence cannot be otherwise prevented. 
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Knowing of n DesIgn.-^Tbe v^ord needtis ‘'knoTTiDg; " mere suspleioD Is of no 
ayail. Sea 8. 157 infra, as to the procednta to be adopted Trhett a cognizable ofiance is 
sQspected. 

May Arrest without warrant — Uader 8- 62, supra, all arrests made without 
vrairant under this section must be repotted to the District or Sub'Divisional Magistrate. 
After arrest the provisions of Bs. CO to 63, supra, should be followed. A Foliee-Officer map 
also arrest any person obstructicg him while in the execution of his duty under S. 54 (1) 
fifth clause, supro. 


l52. A police-officer may of his own authority interpose to 
prevent any injury attempted to be committed in 
to’?nU°o prapitlj."'' his -view to any public property, moveable or 
immoTea,ble» or the removal or injury of any public 
landmark, or buoy, or other mark used for navigation. 

' Scope of the section.*-This section is intended to prevent injury to public property 
made punishable under Ss. 430 to 433, I.P.O., and tbe police officer can arrest without a 
warrant as the ofienee is a cognizable one. II not ‘cognizable, ho must apply for warrant 
authorizluB him to arrest. He is entitled to arrest under 5, 54 (X) cl. 6, if he is obstructed 
In the execution of his duty. II the injury Is already committed and tbe ofienee is 
non-cogoLiablei the FoUce-offioer under 8. 24 of Act V of XE61 (Police Act) can only take 
the name and address of the ofiender with a view to prosecute tbe ofieoder. 


1 33. (1) Any officer in charge of a police station may, without a 
warrant, 'enter any place within the limits of such 
and nSfaute? '^*'®***^ station for the purpose of inspecting or searching 
for any weights or measures or instruments for 
weighing, used or kept therein, whenever he has reason to believe that 
there are in such place any weights, measures or instruments for 
^veighing, which are false. 

(2) If he finds in such place any weights, measures or instruments 
for weighing which are false, he may seize the same, and shall forthwith 
give information of such seizure to a Magistrate having jurisdiction. 

Officer tn charge of s pollce-ataflon.*— Foe definition, see B. 4 (1) (p) supra. 

\VIthln the limits of such station.— Tbe power ia to be exorcised by tbe officer 
within the limits of his station and not outside. Gbepter XlII, I.P.O., deals with ofiences 
rolstliig to weights and measures. See Act XXXI of 1871 which relates to weights end mea* 
Eurci of capacity and B. ll ol the Act empoweriog rules to bo fnmed. 

This section does not apply to the Police In the Towns of Calcutta and Bombay. In 
Madras Act, HI o! 1888, 8. 12 empowers tbe Commissiouet of Police to keep in bis office 
Btacdard weights and measures. 

Give Information of seizure to a Magistrate having jurisdiction.— See Sch. II, 
Col. 6 and Cbapt.’t XIII, I.PO. oflenccs rolalipg to weights and measures. The Magistrate 
hating jurisdiction at speclEed In Col. 8 of 8eh. U Is a Preaideooy ifagiitrate or a Magli- 
traU ol ths first or second class. . . . ■ 
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PART V. 

Infobmation to thk Police and theib Powebs 

TO INVESTIGATE. 

CHAPTER XIV. 

1 54. Every information relating to the commission of a cogniz- 
able oSence, if given orally to an officer in charge 
nizabieMsa'° ® police-station, shall be reduced to writing by 

him or under his direction, and be read over to 
the informant ; and every such information, whether given in writing 
or reduced to writing as aforesaid, shall be signed by the person giving 
it, and the substance thereof shall be entered in a book to be kept by 
such officer in such form as the Local Government may prescribe in 
this behalf. 

Information.— Tho vrord ' Information ’ la cot defined in the Cod& The infoimatloQ 
contemplated bj this eeetlan is a statement made by informants of their own initiatlre 
and before the eommencemeat of the inTesllgatioo This srill be the first step for commea* 
elng an lorestigatioD. A telegram teoeWed by a police officer informing him of the 
commission of a eogoUable ofieoce is not istormatioa recorded nnder this seettos. lathe 
first place it Is dlffieoU to see bow the telegram can be a statement contemplated !d tbi^ 
eectioa Suehetatement, if orally glren, has to be reduced to writing and read over to the 
Informant and if It is given in writing signed by the person giving it. Here it was net 
certainly reduced to writing form an orsl statement nor ie it a writing given to the Police 
signed by the person makicg It. It cannot tberefoio be the doeoment referred to in this 
section, 55 U.L J. 231a29 Cr. L.J. 717*110 Ind. Cas. 461. Information on which an 
investigation has commenced is the first Ittfonaation of the occurrence. Tho law does sot 
contemplate that when In the coarse of iDveslIgatlon sometbiog bas been elicited ; a first 
information can thereon be recorded. In every trial it is important that it should beknown 
to the judloial officer what are the facts given out immediately after the occurreocs and 
reported to the police and the object of Ibe first ioformatlon is to make him so acquainted. 
In addition to the entry of the first iatormation In the diary, if the police- 
officer makes any aemoxandum of what the first Informant said, that memoraodnm 
should bo produced, 7 C.W.N. 345; 21 Cr. LJ. 466=56 Ind. Cat 632, Whero 
A gave information of the Commission of arson to a villago headman who under 
B. 46, supra reported tho same to the police, and a poUco-offieez camo to the village and took 
a statement from A, it was held that A'a alatement was one taken uoderthls section 
23 H. 565, but a different view was taken in 31 U. 506 where it was held that such stale* 
ment was one taken under B 1C2 tn/ra. Tbe Foil Bench decision in 32 M, 253 did not 
approve of tho decision in 31 U. 606 and drew a dUtlnction between cases where tbe village 
headman was bound by law (S. 49 supra) to pass on tbe inlormatlon and in cases where be 
was bound to report to tbe pollee or to tbe Uagistrato and iu lha former class of cases, any 
statement taken by tbe police-officer from tbe person who gave tbe statement to the police 
will be treated as infonnation to (be police under this aectioa. Tbe object of a first infor- 
mation being to show what wu the manner la which the occarrence vras related when tbe 
case was first sUrted, it should always be carefully and accurately recorded, 11 CWN. 554 
at 566. The law requites that the first fofonnatioa sboold bathe statement of tbe penon 
himself giving the information, and It becomes valnelest it It is drawn np by seme cne 
other than tbe proper informant. A statemeok recorded aeversl days after the eommcsce* 
ment of tbe investigstion and after then bsd been acme development, is not only bo first 
/nfomsuon bat hu very Uttla et so valoa at all. 25 M.LT. 879; 11 C.V.H. 551 and 
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7C.W.N.S45; 27 Cr. t. J. 121=91 lad. Cas. 697, , First iDiormatloB report is InformiUcB 
received asder tbls eectico. It ia cot iolonnatioa received alter tba cammeocemeot o{ the 
iavcstigatioo which cosies under Sa. 261t and 163 It is iaiocssatioa on the initiative 

o! an informant on which an investigation U cotnmenoed and which, though not aubstan* 
tlve evidence la ;et of ochnowledged value, beoauee it shows the matsTiat on which the 
investigation commenced and the manner ia which the occurrence was related when the 
case was first Btarted, It may bossed tocorroborata or contradict the auihorof it. The 
first information is the basis of the oass and whether it be true or false it, at an; rate, 
usually represents what is intended by the informant to be the case set op by him at the 
ttme. In view ot the aotorvana iendanty in this country to improve upon the ori^nal 
statement oi facts, to strengthen the case as it proceeds, and sometimes to add to the perscas 
originaH; named as ofiendets, it is of great importance to know what was said la the 
first instance, 39 Cr, L.l 33 at 39=113 Ind. Cas. 902 foUoteing 17 C.W.N. 1213=ld Cr. LJ. 
M3"2i Ind. Cas. SS2. The.statement of a person recorded ondee this scotfoQ as first infoc* 
matlon can be proved only to corroborate thvt person’s evidence in Court nsder the provi' 
slons of 6. Ld7 of the lad« £v. A«t oe to impeach hie credit under S, 115 Ind, 
£v. Act but it cannot be used as substantive evidence sgaiost the maker who is 
Bubsequently charged with the ofienoe, 29 Cr. L.J, 277=107 Ind. Cat. 701. The 
statement which is not substantive evidence can only be used focontradict the maker 
thereof, It cannot be need to contradict various other witnesses whose evidence is all uniform 
29 Or. L.J. 3i3=i0a Ind. Cas. 162 fc/^mRjr to 6 Lah. 605. See also 29 Cr.LJ. 731(2)= 
ilOInd. Cas. 596 (3). The first loformatioo ia always of great importance Ina ctlmiaal 
case and whore It bss been mida a coosidemble time after the occurrence and 
by a person whu knew the facts weii, so person whose same is not disclosed in it 
ehonld he convicted, 11 Cr. £i.J. 99=6 Ind. Cat. 9S0. A first informatioo drawn up by 
a pollce-oSeet aod finally settled by an attorney is not a first information within 
this section, 16 C.W.N. 116=13 Cr. Li. 65=13 Ind. Cas. 721. Tbe first (nformatien 
if recorded as directed by this section at the time it ie made is of coniidenble help at (he 
trial becanse it shows on what materials the Investigation com meneed and what was the 
story then told, 11 C.W'N. 6M. The first iniormation is (he first step fa tbe proceeding. 
S2 H. 233. The report made at a Police fitation of the Commission of an ofiecce reduced to 
writing aod entered in tbe elation diary is alone first ioformation aod eubsequeot statement 
made by the informant to the police ia only statements made In (he eoune of police 
fnveatigatioa sod therefore wholly inadmissible in evidence and cannot be treated as first 
information. 21 Cr. L.J. 743=58 Ind. Cas 247. First ioronnatfoD under this eeetioa ia not 
a statement under S. 163 infra, and is therefore not ezoloded from formal evidence, 54 C,237 
/oifotced in 30 Cr, L.J, 36=112 Ind Cat. 902. First Jniormarion is what is girenfirst tothe 
police in point of time whoever tbe informant may he, aod not what the police may select 
and record as first iniormation, 8 C.W.H. 218; 6&W.K. 921; 7C.W.M.343; 471. 2S0. 
Statements made in the course of investigatioo can be proved only by ezamining the polioo* 
officer to whom the stalemenV was made, 22 Cr. L.J. 41 0= 61 Ind. Cas. 650. First iolormatton 
report, is the well known technical description oi a report under this section giving first 
Information oi a cognizable crime which is osnally made by the complalnaBt or some one 
on his behalf. The language is inapplicable to a statement made by the accused, 23 Cr. 
LJ.490= 77Ind. Cas 390. Jfere absence of detail in the first informstlon report as 
compared with the snbseqnent statements of the same person as a witness is no ground 
for dlscfcdillog his evidence givan as a vrUoMs oat can the proseentioa case be discredited 
on account of the delay in giving (he first laformatlcn provided (ha delay fa explained, 

3 Lah. 603. 

Rclstlnr to the cotnmlaalon of a togalzabfe off«ncc.~The olleoee may bars 
been committed within or witfaont the local limits of ths particular polleo atatloo. See 
fis. 155-167 as to local Jimils of police station. See also 8. 4 (1) f/J. supra , « to dcfinlUon 
of eognliableofisDce. 

If riven orally.— An information under this section could bo given either orally or In 
writing; if glvsn orally, tbe police-eacer Is required to record ft nod every such InlormsHofl 
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irlietber given In writing or reduced to writing reqoltes to be signed b; the person giving It. 
Such Information forms the basis npon which the Invesllgation under this chapter com* 
jnences. A poIIce*ofiIcer making an Investigation has power nnder B. IGO. infra, to re^nlra 
the attendance of witnesses who appear to be ac^aalnted with the circumstances of the case 
and examine them. Such persons are bound to attend and are bound to answer all qcestlona 
relating to the case, other than qoestloos tbeanawersto which would Incriminate them, 
8. 163 lays down that no statements made bj a person to a polIeo-ofBcer in the course of 
such Investigation shall, If reduced to writing be signed bj him, S Ran. 577. 

.A police-oScer is bound to receive a complaint when It is preferred to him or where the 
commission of an oSence is reported to him orally be is to take down the complaint in 
writing. Rut a suit for damages cannot be maintained against a pollee*officer merely because 
be refused to receive a complaint of theft preferred to him. If be fails to perform his duty 
as a public servant, he does not render himself liable for damages, but can only be dealt 
with by bis superior officer for neglect of doty, 49 H.L.J. ISO^gg Ind. Cas. 945. 

To an officer la charge of a police atatlon.— For definition of an officer in charge 
of a police station, see B 4 (]} (p), supro. 

Shall be reduced to writing.— An fnlonoaUon to a police-officer should not be made 
on oath. If it is false It cannot he made the subject of a charge nnder B. 193, but it 
might come under 8. or 311, bP.O., hat if the person giving the information Is examined 
under 8, 161,in/ra, he wilt be liable nnder fi. 193, 1.P.O., if he has intentionally given a false 
statement, 8 B. 218. Bat a statement. recorded by the police-officer nnder 8. 161 cannot be 
treated as information given to the police under this section and if false panishable under 
8. 183. 1.P.G. The word give" in 8. 163, 1.P.O., does not bear tbe restricted meaning of the 
word '* volunteer, " 3 Ran. 877. Tbe complaint or iofcrmatioo reduced to writing forms 
part of tbe first loformatlon report. The writifig contaioisg the first Information la 
not a Judicial record and is no evidence of tbe existence of facts mentioned therein, 
1897 A W.N. 47. 

Shall be algoed.— A person givlug the ioformalloo is to sign tbs statement reduced to 
writing unlike Ss. 161 aud 162 infra, and refnssl to sign is punishable nnder 8. 180. 1.P.O. 

Entered la a book to be kept by aucb officer.— This book le tbs genersl diary also 
known as" rite stafion diarp" or " sfafson-Aouse regiittr*' kept under B. 41, AetVoflSfil. 
Under 8. 172 (3), sn/ro, any Criminal Court may eeod for polics diaries of a case under In* 
quiry or trial In any such Court and may use such diaries not as evidence in tbe case bnt 
to aid It on sncb inquiry or trial ; neither tbe accused nor bis egent shall be entitled to cell 
for such diaries nor shall be or they be entitled to see them merely because they are referred 
to by tbe Court : but if they are used by tbe Police-Officer wbo made them to refresh his 
memory or if tbe Court uses them for the pnipoee of coutradictiog ruch Police-Officer tbe 
provisions of the Indian Evidence Act, 1673. 8. 145 or 8. 161 shall apply. The Code la silent 
as to what a Station Iloase Officer should do when be receives information as to the com* 
mission of an ofienee outside his station There is notbieg to prevent him from receiving 
and recording the Information though be may not Lave power to iaVMtigate, 15 Cp. U. 622 
wSCr. L. Rex. 2<S.-23lad. Cat. 635. A false entry lu tbe station diary Is ponfshable 
cpdet S. m, I.P.O., 20 A. 151. 


1 55. (1) When information » pven to an officer in charge of a 
police-station of tbe commission within the limits 
e<«n!^e «ses.° Station of a non-cognjzab!e offence, he shall 

enter in a tx>ok to be kept as aforesaid the gnbstance 
of snch information, and refer the informant to the Magistrate. 
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(2) No police-officer shall invealigate a non-cogoiKablecaSe with- 
out the order of a Magistrate of the first or second 
iio?JSotaSo«s?»* ° having power to try eoeh case or commit the 
same for trial, or of a Presifiency Magistrate. 

(S) Any police-officer receiving such order may exercise tbs same 
powers in respect of the investigation (except the power to arrest with- 
out warrant) as an officer in charge of a police-station may exercise in 
a cognisable case. 

Object of the secflon.->Tbe object oftho XjegUldtara m ecacUDgtbts ecctlcaUtc 
allow aggneted persona direct acoesa to jaaCics withoot the iateirentioa cf the Police. ThU 
is the oalf section >0 CbaptezXlVot theOode which applies to tha Police la Caloatta, 
19 C, 953 at 906 (F-B.) •, it aUa &ppb«a to the Poliea to the town of Somba;, Si B- 4^3. 

NoQ'Co^alzable offence.-^Foe definition of non-cogaisable offence, sea S. i {1} (n), 

tv^a. 

Shall enter to a book to be kept as aforesaid.— This book is what la called the 
Station or gene} ill IHor^. Eea in this eonnectittn, 20 k, iSl. 

Hefer the informant to tfae Atagfstrate.— The Pollee-O^eer recsirlag the Istor 
rnatloD can now aubait ft report to the h&Lgistnte !o ooa-oognlsftMe oases and Magistrates 
ftro entitled to take ocgolzsoce o( Don*eogo{zsb!e oQenees opoo police reports witbest 
oxanlsingthepolloe-officeronoath, 49U. S23(F.B.>/onoK'ei in 23 Cr. It J. 831esl0l Iod> 
Cas.S37t23 0r.h.J. 1361-S2Iad. Cas. 783; 29 Bom. L R. 7i2a28Cr. LJ. 939*109 fad. 
Oaa. 439. If the 'alleged offence had been committed lo his view, and ha makes ft 
formal report, U was beld that It will smoaot toa complaint as defined in 6. 4 (1) ih},tupra, 
26 B. fSO (F B.). lofiML.T. 299*11 Cr. B.J. 196*4 Ind Cas 1043. it was bald that 
wben on a cerUia lofomatloQ reoelred, the police finding that tbe tftcti* disolosod a ooa- 
oogflizable offence, reported tha case to the PresidmorUegtstrate for orders oaderaub- 
eeotion (9) of this section, it was eompatent for them to do so under sab'seeiion (21 and tha 
Haglstrate bvd jarisdiotloa to pass Orient without first taking cognleance 'of (be case in one 
of the three wafB mentioaad la B I90,i>*fra, Sea also ltAL,J.33t. This seetjon deals 
onlf wUb powers of a police-oScer, It coofecs no power on HiZagistrates to direct a local 
Investigation by tbs police or to call for a police report 12 B. 161; bat saoha power to order 
an lavestlgatloB iaoosferred in cogoitahlscvsesoaMagielrates empowsred under B. 190. infro, 
by B. 16S (8)> in/rft. A blaglstrate is oompetont to order an iovesUgatlon under this eectlcn 
when he rsoelves a police report In a aon-cogoizable case if he has 'reison to doubt Us 
correotness, 16 Cr. L.J. 97*21 Ind. Cas 119. If a Magistrate not being empowered 
erroneoQsly and in good laith orders a police Investigation la a non cognizable ease bU 
proceedicgashallnotbevold, S. 623 (b)|{n/ra. 

Or of a Presidency Mftgfalrale.— This Is the only section In this chapter wblcb applies 
to the pollco IQ Oaientta. But this section Is not suffiofeDt to amonot to a prevision that 
the whole chapter is applicable to the polico In Calcutta or to give them any power to make 
an iorcstlgatlon under it 19 0 995 at 6C6. See also S2 C. 67 ; 6 Pat. 171, S4 0. 216. 

t56. (1) Any officer in chaxge of a poHce-station may, without 
the order of a Magistrate, investigate any cogniz- 
ccgnioblrca^ Which a Court .having jurisdiction over 

the local area witbio the limits of such station 
would have power to inqniro into or try under tho provisioag of 
Chapter XT relating to tbo place of Inquiry or trial. 
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(2) No proceeding of a police-officer in any such case shall at 
any stage be called in question on the ground that the case was one 
which such officer was not empowered under this section to investigate. 

(3) Any Magistrate empowered under section 190 may order 
such an investigation as above-mentioned. 

Scope of the section —This section Isnot fimited inits application tooCsncea on\f, 
but extends also to matters mentioned in B. 65, supra, desliog frith the arrest of bad charac- 
ter, etc. The reference fa thfs section Co Chapter XF, infra, is only as to the venue, 
1833 A.W.N. 12i. 

Officer In charge of a police-station.— For dsdnitioiiisee S. 4 (1) (p), sujpro- 

Investlgate any cognizable case. — For definition of “investigation “ and “cog- 
nizable offence," See S. 4 (1) (/) and supra. Having regard to tbs definition of jodicial pro- 
ceeding in 5. 4 (1) {m}, supra, the investigation by a police-officer is not in any stage a 
jadlclal proceeding, as he has no power to record evidence on oath and though persons 
examined by him are bound to answer under 8. 161 (3) all questions put to them, yet they 
are no longer bonnd to answer fr»I|r. 

Wlthla the local Ifmlta of auch atatlon.— Under this section the local limits 
within which an officer In charge of a police-station can investigate is defined.No provision is 
made here for an indiecrlminate power of euoh an officer to enter houses in the neighbonr- 
hood of tbe place where a cognizable olleoce may have been committed The only anthority 
which a police officer making an investigation has to enter a bonse without a search 
warrant U when be has reasonable groonds for believing that anything necessary for porpeses 
el an investigation into an oSence wbioh be is authorized to investigate may be fonnd in any 
place within the local limits of the station he is IB charge. Obviously the search indicated 
here U for stolen property or some other docnment or some tangible object each as may be 
summoned to be produced by aOonrt under 8 34, tupra, 26 A.L J. 910^29 Cr.L.Ji 272a 
107 Ihd. C&s 688. 

Sub-aectlon (3).— Thissnb-seetloo enableea Magistrate who under 8, 190, infra, can take 
cognizaneeof an offence, to order a polieo investigation if it is a cogolzable case. An order 
by a Sessions Judge directing tbe police to make an inqairy nnder this section is ultra vires, 
11 Cr.L.J.330=:9 lod. Cas. 9fS. Under S. 202, a local investigation by the police may be 
ordered only after tbe examination of tbe complainant, and before issne of process to the 
accused, here a reference could be made to the police before examining the complainant and 
the issue of process, 9 M. 282 This sub-section is not intended to provide an alternate 
procedure to that laid down In 8 200, which finds a place in Chapter ZVI and not in 
Chapter ZfY which deals with the procednre and powers of the police, 10 U.L.T. 120=12 
Cp. L.J. 463= 11 lod, Cas. 939=(191f)2 74. After be has fssned process tbe Magis- 

trate has no power to refer the case to the police for inquiry and report and tbe police 
inqairy so started would be Illegal, 30 Cr. L.J. 326" 114 Ind Cas. 36S. But it was held in 
8 Bom. L.B. 539 and 30 C. 923 that under this sub-section tbe Magistrate may direct tbe 
police to investigate, and Upon receipt of the police report may hold a judicial inqairy 
himself under S, 159, tn/ra, witbont proceeding under this Chapter. It is the dnty of the 
committing Magistrate, and falling him. of the Sessions Jndge to inquire folly into the 
oircnmstances of the delay In tbe investigation of the police and to consider its bearing on 
tbe prosecntion story, 2 Bom L.R. 1092. This sob-section cannot have any application to 
a case where a District Magistrate taking cognUanee under 8, 200. infra, directs a police 
Investigation nnder 8. 203, infra and orders that if the charge is made out to file 8 charge 
ebeet before a competent Magistrate withont himself passing an order nnder 6. 904, fn^a, 
or direct a transfer nnder S. 193, infra, 54 & 303 referred to in 31 Bom. L-B. N. 

Chapter V, Ss. 1, 129, p. 89. Orders of the iTadras Police, give the 
form showing the proper proeedare nnder the Coda on receipt of a 

of the commission of a cognizable offence and on receipt of an ordec 
investigate a non-eognizable offence. 
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CiBCUMSTAKCES, , PROCEDDBE. 

CognitcMe Oases, 



ptovUo (a) 1 

% *£h« iaoU do aot appear to conetltato 
An oSeoce, or ia casea o! a pett^ nature, there 
ia no chance of proauriog any evidence so that 
the PoHoe tbinh that there la no neceaatt; tot 
enteriog on InvesUgatioa [Provieo 
a. 157, Or. P, 0.1 

S. AccQsedarroated on Bufficient grounda. 
Investigation cannot he completed ivitbin SI 
hoars. 


(a) On oompletloo o{ the Inreatlgatlon, 
the ease lafoaod to be true. 

(5) On oompletlaa of the iorosCIgation, 
the cue U (oasd to be false. 


i. On completion of the lavestlgatloQ. 
the case Is fonod to be tree, the Police have 
done all la their petvers to find tbeofieoderor 
ofiesdets and have failed. 

5. She Acensed Arrested. Cae^alr;’ likely 
to be completed within 91 hours. 

ti) On completion of the {avestlgatlon, 
the ease fa found to be true. 


(£) On completion of the lovestigatloQ the 
ease la found to be falae or evidence ts In* 
nofScient to JnaUfy transmlssloa of the aoou' 
-fed to Magistrate. 

6. Theaeoased not found, but after tn 
-vcaUgatlos the case U found to bn tras, aod 
eoeh facts elidlted as would Jnstify hu arrest. 

T. Tbe accused not arrested or no person 
aeeosed. After fall investigation It Is found 
that no odeuce has been committed 

& After iavettigatlaa it is found that the 
facts constitute an oSenoa of a lesa grave 
catnn than at first alleged, t.g , ebarge of 
robbery fonnd to amount In faet only to 
theft, 

8-A. After invesUgatlon It It fotmd that 
the faeli eonititutea irraver oOeaoo than at 
fiat alleged. 

9. The parties concerned In a oomponad' 

able cognitabls esie rs^nesttbe Police to 
tt<^ farestlcatlon on the ground that a eom> 
prsslM has boea eCectod. 


Send original informatSon, whether it be 
the Village Magistrate's report or the Infor- 
mation written or dictated by complalo'iat 
Of informant, with Occurrence Report, Porta 
■No. ii. Volume II, to the Magistrate having 
joeisdictioa. 


Send original {nformation, whether it be 
the Village Magistrate's report or the lofot* 
mation written or dictated by complainant 
or iaforzeant, with Occurrence Report, to the 
MagUtista having jurisdiction, explaining 
reasons for sot investigating. 


vaauiu luti siauiuu luiiue rupuri.. 

J7ofe.— If the accused Is forwarded to a 
Magistrate other than the Magistrate having 
iarisdlctlon, Occurrence Report as in case 1 
most be sent to the latter. 

Bend Oharge Sheet, Form No. 45, Volume 
It, to the Magistrate having jurisdietiou, 

SendReferred Charge Sheet. Form No. 4C, 
Volume IZ, to the Magistrate having jeris* 
dtelloB through the Divisional Inspector. 

Send Form Ko. 47, Volume It, through 
thelospootor ofthe DIvIbSod, to the MagU* 
irate having Jurisdiction. 


Detain the accused, Ssud Occurrence 
Report as ia case I, 

Baud the accused, or In balfahle casss. 
Bail bond, Fotidb Noa 48,49 and 60, Vol. 
n, with Charge Sheet to the Magistrate 
having JnrjsdioUoo, 

Bslease the accused on bail and send bond 
with Referred Charge Bheet, through the 
Divisional Inspector to the Magistrate havlsg 
Jurisdiction. 

Bend Charge Bheet to the Magistrate 
having Jurlsdlatfon asking for warrant. 

Send Referred Charge Sheet, through the 
Dlvielonal Inspeotor, to tbeMagislrate hav- 
ing Jurisdiction. 

Bend Referred Charge Sheet through the 
DWUIonal Inspector, to the Magistrate 
having JurlsdleiloQ, asking for authority to 
corroot the record. 


Bend a Rupplsmental Occnrrenco Report 
to the gfaglitratebarlogjurisdietlon. 

Bond Referred Charge Sheet, through the 
Divisional loapoctor, to the Magistrate 
having Jurisdiction, lor orders. 
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Nott'Cognizahte Cases. 


1. Alter lovctUgatiOQ ordetcd bj UsgU* 
trate, c»tc foond to be true. 


2. After inrestigaUoa ordered by Ma^c* 
irate, case found to bo false. 


9. Aecused arrested under B. 97, Cr. P.O. 
name and residence not ascertained Sfltbin 
21 bouts- 

4. Accused arrested under 6. A7. Cr. P. 0 . 
came and residence ascortBlaed srlthtn 
34 hours. 


Send Charge Sheet to the Magistrate by 
trhoffi the case was referred. Fide sJao P.O* 
No. 1S6 (J). 

Send Referred Charge Sheet to the Magic 
trate by whom the case was referred, 
through the Dtvuloaa] Ins:pectoz. 

Send the accused with Occurrence Repeti 
to the Magistrate harJns jurisdiction. 


Release the accused and send bond with 
Occnrrance Report la the Magistrate haring 
jurisdiction. 


N'o(e.'~(l> Biatioa-honse officers ebonld endearour to asurUln the truth and real 
oaturo of the case from the complainant, and get the charge put up in 1 ts true character. 

A report -will be made to the Magistrate noder S. 279, Cr. P. 0., in all cases 
iQTsatlgated by the police, irrespectire of results. 

(3) An inresiigation Is held to bo eompleted-~ 

(d) when (he police hare done all is their power to find the oi?eodsr oroffeadsrt and 
hare failed. 

when the police arreit and ebargeanoSender, 

(c) wben the police refer as false a charge (hat They hare larestigatcd. 

U) The results of police inrestlgatloQ into oases connected with ether Gerernaaot , 
departments should be eommuoioated at onoe by the po]ice*oSoer asking the Inrestlgatlon 
to the local head of such department cr estsbll^nreat. 


I 1 5V. (1) Ifi from information received or otherwise, an officer 
in charge of a police'statioo has reason to suspect 
Procedure where the Commission of an offence which he is empower- 
cojniabio oHeuce aus- investigate, be shall forth- 

with send a report of the same to a Magistrate 
empowered to take cognizance of snch offence upon a police-report, and 
shall proceed in person, or shall depute one of his snbordinate officers 
not being below such rank as the Local Government mag, by general 
or special order, prescribe in this behalf, to proceed to the spot to 
investigate the facts and circumstances of the case and, if necessary, 
to take measures for the discovery and arrest of the offender: 

Provided as follows .■ — 

(a) when any information as to the commission of any such 
Where local invta* ®^®^ce is given against any person by name and 
tigatico diepented the case IS not of a senous nature, the officer in 
charge of a police-station need not proceed in petwm 
or depute a subordinate oiEficer to make an iarestlgatlon on the spot ; 
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Where police officer 
in charge sees no 
sufficient ground for 
iuTestigation. 


(6) if it appear to the officer in charge of a 
poUcQ'Statioii that there is no sufficient ground for 
entering on an inyestigation, he shall, not investigate 
the case. 


(2) In each of the cases mentioned in clauses (a) and {b) of the 
proviso to sub-section (1), the officer in charge of the police-station 
shall state in his said report hia reasons for not fully complying with 
the requirements of that sub-section, and, in the case mentioned in 
clause (h), such officer shall also forthwith notify to the informant, if 
any, in such manner as may he prescribed by the Local Government, 
the fact that he will not investigate the case or cause it to be investi- 
gated. 

Amendment, — In Bab-section (1) the vrorda **if necessary to take measures" make it 
c1e<kr that the police have a discretion in arresting a person accused in a cognizable casQ ; 
the rank of subordinate officer id this eub-erction is now to be fixed b^ tbe Local Oovern- 
ment, The addltioo made to the end cf sub-section (2) piondea tbat if the police do not 
iuTestigate a complaint the complainant shall be informed to that effect. It is left to the 
Local QeTetamsnt to prescribe the manner in which the communication ehall be made. 


Shall Forthwith aend a report.— 'Reports relating to iDvestIgatloiiB b7 the police 
ate : (1) report under S. lS7i (2) report under 8. 167, (3) report under R 168 and (4) report 
under S. 173. The first, under this section ia the preliminary report before eommeneing 
inTestlgatlco and tbe one under B. 163 is tbe final report after completing the investigation. 
Report under 8. 167 U sent when the Investigation cannot be completed within 24 houta 
as prescribed by 8. 61 or within tbe period apecibed in B- 167. Tbe report under 8. 173 ia 
the completion report called the charge sheet. Tbe report regnired by this section to be sent 
is tbe first report of an offence, what is generally called ihe Occurrence Report. The sending 
of the report la an essentia! preliminary to the commencement of an investigation. (1914) 
U.WN. 382=1 L.W. 33S=3 Cr. L. Rev. 249 = 15 Cr. L J. 622=25 Ind. Cas. 630 but H is 
left to the Magistrate to take action on it under 8. 190 (1) (6) or to drop the matter, Weir II, 
119 ; omission to send areport under this section toaMagIstrateiss serioos neglect of duty 
liable to result In a failure of justice and will lay tbe police to grave suepicioa of coococtiaa 
of evidence. 11 Cr. L.J. 493=7 Ind. Cas. 601. 

laformatlOQ received.— This section empowers a police-officer to take action when he 
has reason to suspect the commission of a cognizable offence from Information received or 
otherwise. Tbe expression “information received" undoubtedly refers to information 
furnisbed under S. 1&4, supra. A mere telegram giving information of the commission of 
nn oBenceisnot each an information. The words “or otherwise" are no doubt wide 
cDcngh to cover the receipt of a telegram or even less definite or less satisfactory sontco of 
information. (1914) H.W-N 382=1 L.W. 355= 3 Cr.L Rev. 243=15 Cr.L.J. 722= 23 Ind. Cai. 
630. 8ea 53U.L.J. 231 = 29 Cr. L J. 717=110 Ind. Cas. 461, wbero it was held tbat a mere 
telegram giving information as to tfa e commission of a cognizable offence cannot be acted 
□pon by a police ofiicor for so far as its autbcnticlty goes to stands in no better position than 
vlllsga gOMlp and there Is no gnarantce tbat it has been rent by the person who pnrported to 
sendit; In taeb a case it is tbo duty o| tbeofUcerconccrDcd to verify if the facttbatlt was 
really sent by the person putporling to send it. Bee also 14 CW.N. 326. A police report 
aabmlttrd undor Ibis section entities a Magiatrate to proceed under 8. 159, in/ra 43 C. 1132. 

Officer In charge of a rottce atatlon.— 8s. 157-167 make it dear that a slation- 
bouseoQeerorblsinpetlor officer, within tbe llmlU of tbe local area of his jurlsdieUcn U 
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alone entitled to iaresti^to an eOenee. A O.I.D. Inspeotor Is (berofore not legally 
competent to inrestigate and bis evidence iaioadntissibis under S. 166 , Indian Evidence Act. 
The poTvec to investigate must be given to him by law. 36 H. 247 and 39t. 

158. (1) Every report sent to a Magisirate andec section 157 
shall, if the Iiocal Government so directs, be sab- 
Reports undetS 157 mittcd through such Superior officer of police as the 
how submitted. Eocal Government, by general or special order, 

appoints in that behalf. 

(2) Such superior officer may give such instructions to the officer 
in charge of the police-station as he thicks fit, and shall, after recording 
each instructions on such report, transmit the same without delay to the 
Magistrate. 

Undet S. 157 suprA the officer in chaigo o! the polies-st&tloo shall fortbwith send a 
report to Ibe Magistrate empowered to taka ci^Qisanea of the ofienee iTba object of tbis 
provision is tbat the 2Isgistrate who ts primarily responsible for (be condition of the Dlstcfot 
as regards responsible crimes sbootd know of tbe occutrenca as soon as possible and should 
watch the various steps taken by th« Police and advUe them in all eases whenever necessary. 
This section also emphasises that the report must be anbrnitted without delay by the 
superior officer after recording tbe lostraotlons ho had given to the poHee*offieer anbmlttlng 
the report. B. 159 in/r<s jodlcates tA proeedure to bo adopted by a JdagUtrate on receipt 
of a report 

■ 1 50. Such Magistrate, on receiving each report, may direct an 
investigation, or, if he tbinke fit, at once proceed, 

Power to ■ hold in- or depute any Magistrate subordinate to him to 
veatigation or preliml- . 

uaryinguiiy. ‘ proceed, to bold a preliminary inquiry into, or 
otherwise to dispose of, the case in manner provid- 
ed in this Code. 

Oa Ttecelvlag report may direct tavestigaUoa or prelimfaary faqutry.— -An 
ioqoiry can be made under this aeotioaoofy when a polico report within, the terma of 8. 167 
Is submitted, i.e , • report before the completion of the police investigatloa or loquity ; but 
when auch report la aubmltted after inveatlgation ibe blsgistrata hu no power to act under 
this aection. In 4 C.W.N. 351 foliatctd in 32 A. 39 on Information laid before the 
Police charging a person with house trespass with intent to commit adultery, the I^lloe 
reported the case to be one of criminal trespass disbelieving the intent with which the 
trespass was oommhted. This report of tbe Police was not one coming under 8. 167 supru 
and tbe ATagtstrate was thenfore not entitled to sot nuder this section, and his action not 
belug a judicial proceeding, the direction of the bfagUtrate to prosecute the eompUlsant 
under 8. 211, 1.P.O., was held bad. The object of tbe inquiry is to ascertain whether there 
are gtousds lot believing tbe accusation to be unfounded and when the Police after foil 
isquiry report tbe commission cf an oSeoce, the Alagistrste has no jarisdiction to hold a 
preliminary inquiry under this section or to make a farther Inqui^ under 6. 202, «n/rn, 
1893 A,W.K. 87 ; 32 A. 30 : IT C.W.H. 824 ; 43 0. 1132. This section will apply only when a 
police report is received, not when tba complaint is made direct to a Afagistrate in which, 
case the Alsglstrate is bound to proceed ooderS. 200. in/rs, 30 C. 923:10 K.L.T. 120» 
12 Cr. L.J. 463*11 Ind. Cat. 999. When a Afagistnte having takes eoguUaaee of a ease 
refers it to the police for inquiry andraport, the police hare no power to prefer a ehaige-shaat 
beforaauotbet Uaglstntft and such other AZagisiratd has no jurisdiction to taka 
of tbe cate, IS Cr.LJ. 466*29 lad. Cat. 99 ; 11 O.V.H. 833 
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Has reason to suspeet.-^otapaxa the Jaogaage al' tMs eeeiioa v?iUt tbatofS, IM, 
supra. Under tbe laiter section every inlormatlon ralatiog to the comtsissioo of a cogaiza* 
ble offence must be roduoed to writing* Bat under this eectioa it is only when the 
information gives a reasonable euspieioo as to the commission of an offence that compels (be 
officer to take action. It can hardly be eonteaded that every isgairy which a police 'officer 
makes most necessarily be an investigation nsder this section. Most inrestigatiens are 
initiated on information recorded under 8. 15i supra and Tonebed for by theiofomast, But 
the police most freqoently hear of alleged offences from less reliable soorces, e.^,, Tillage 
gossip or the receipt of a telegram which so far as antbeaticity goes stands in so better posi- 
tion. In such cases it is discretionary with tbe officer to taka action or not, before decidiog 
as to the contee be may adopt. He may freguantly deem it well to make few preliminary and 
Informal inquiries as to whether there is anything in what he has heard to tender a 
formal investigation desirable and socb action will not amoant to an Investigation 
under this section. (1914) U.W.N. 392-1 I<.W. Sdd-3 Cr. L. Hev. 243»15 Cr. L J.w622 
23 Ind Cas. 630. 


Shall not InveBtigate, — As a rule every complaint of a cognizable offence ehould be 
investigated either at the station or by visiting the scene of alleged crime. Investigation 
should only be refneed on the ground of ( 1 } the severity of the offence (2) the absence of any 
prooutable evidence In coses of a petty natore. mete suspicion that the evidence offered is 
false Is no reason lor non-Javestigation and whenever the complainant alleges tbe existence 
of any evidence tbe easasbonld be iaqaiced Into. Madras Police Manual Vcl, 1, p. Sll. 
By the addition now made In sab*sectioa (2; It is provided that when investigation is refnssd 
the officer should forthwith give notice of this fact to the informant. 

Depute eoy subordioafe magistrate to proceed.— Oa receiving a pcHce'fspoit 
if a case is made over to a Sabordinate Magistrate coder ibis section he is certainly required 
to dieposaof ft jodfcUily. and if he bolds a local inquiry and examines the aecnsed be must 
he careful to observe the requirements of 6 . 164 end 5 . 664 , infra t 'otherwise any statement 
80 obtained may be tnadmiesibie in evidence. 2 C.W.K. T02. 

Otbenviae dispose of tbe case.— He may dismiss tbe complaint. If the police 
send a report that there is no Buffioient ground for entering on an invesligatioa the Magis- 
trate may dismiss tbe complaint. Bat if a complaint is msde to a Magistrate himself he is 
bound to proceed under B. 300, in/ra, 30 C. 926; (1611)2 H.W.N. 7I»10 U.i:c.T. 120- 
12 Cr. L.J. 163 » 11 lad. Css. 999. 


160. Any police-officer making an investigation under this 
Chapter may, by order in writing, require the 
Police-officer's power attendance before himself of any person being 
el witnesses. Within the limits oi hi8 own or any adjoining 

station who, from the information given or other- 
wise, appears to be acquainted with tbe circumstances of the case ; and 
such person shall attend as bo required. 


Scope of the Sectloo.— This eectioo does noiantborisea police-officer to require the 
attendance ol on accused person with a view to his answering tbe charge. The latenlioo 
of the Leglslsture seems to have boon only to provide a facility for obtaining cvldooceand 
tor procuring tbe attendance o! tbe accused who may be arrested At any time, if neocssaryi 
without a wamni. The police may order any penon whom they believe to be la a position 
to give {nfons^tion to attend and do so and the peraoo so ordered may decline to make any 
{ocrimlnetiog itatemeak. botfaeoeonot be aummoned to aoswer tbocomplslnt. 7H. 271 
(F.B.) Weir II, 121 ; 33 C 1923. ExaaiaaUottof vramea, cepecUlIy of pardamufila ladies 
ehould be eondactod In their own houeai and sot Jo tbs police stitioo. 9 C.W.If. 199- 
2 Cr, id,}, SI : SH I Bom I<.R. 644, where it wax held thata pollos-officer hod ao power nnder 
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tbis ecctloa io call upon tha iccaseS to prodace any doeamoots ia bis poisosatoa before 
him Kailher is a polfoO'oScer avtfaerited to tAke a sccarity bond for tbo prodoetfoa ol 
any person before tba poHco, II C. 77. Korcao a polico-oiHcor reqniro a.surcty to attend 
tbepolice-statloQ to be examined and tOBire infortnation as to the person for \rhom be stands 
anrety, IS35 A.WN 43. Under tbts scctloo a polica'ofilcer is not empoTvered to arrestor 
delMn persona 'nboso cridenco ia required for ioTeatigation, 7 W R. (Cr). 3 nor can be taka 
a aecnrity bond for the production of any person before tbs police, II C 77, A M'-gfstrata 
cannot direct sritnessea fo attend a police iHTeattgation and cannot issnea wa rrant for the arrest 
and production of a person to giro eTidenee ondcr Ibis section £4 C, 320, Patanlal 133. 

By order In writing require the attendance.— The order must be in writing. 
Viliere a police ofScer sent a constable witbonian order m writing to inform and bring two 
witnesses bat the accused induced them not to go and girs eridence, It ivia held that no 
coDsktion under Bs 180*183, IJ?C. can legally be snslained Bataalal 850. When tba order 
is not in writing non-attendance is not punisbable under B. 174, 1.P.O., Weir 1. £6 ; II, 123 ; 
20 Cr. L J. 48^43 Ind. Cat. 688 ; a witness lalllng to attend before a paties-officer making an 
inrestigstion IS liable to be prosecuted under B 174, 1 P C , 24 C. 320, but silsgistrate Is 
not competent to issuoa warnat for tbaarrest and ptodoclion of a person to be examined 
by tba police. Befosal to accept the notice leaned by the police reqairing attendance ia not an 
oSence punisbable under S. 173, 1.P.O., 24 A£>J. 2!Sw27 Cr.l> J. 284-S2 Tad. Cas. 460. 

161. (1) Any police-officer making an investigation under this 
Chapteror any police-oficer not hehw such rank as 
nefeea by'pQiSu*’* ^ocat Government may, by general or sjieeiat 
order presenie tn this behalf acting on therequisi^ 
iion of such officer xa&y examine orally any person supposed to be 
Bcqnatcted with the facts and circumstances of the case, 

(2) Such person shall he bound to answer all questions relating 
to such case put to him by such officer, other than questions, the answer 
to which would have a tendency to expose him to a criminal charge or 
to a penalty or forfeiture. 

Araeodmeat.— Tbcadditlonoftbewordsioaub-aectiDadl '*orany police-officer not 
below such tankas the Ijocal OoTerament may, by general or special order, prescribe in this 
bebsll acting on the reqaisitfon ol socb officer” ensbles so inTestigatingpolice'officer to 
examine witnesses. But it Is left to tbe I>ocaI Ooremmeot to prescribe < the rank of sneb 
police-officer. 

Scope of the aectloa.— This section makes a person interrogated by tbe police 
making an inrestigatioo bound to answer all qnestioas relating to the case put to bim by tbe 
police officer. Tba InTestlgaCicn dealt with by this section is limited to an ioTestigaiion 
made ondar Chapter SIV of the Code which relates to loformatioa as to tbe oommltsioo of a 
cognizable ofienee bnt not to merely tbreateoed or contemplated oflence— in which case 
action is to be taken under the prereatireerctionaol tbe Code. It Is possible to argue that the 
words ’ erery information relating to thecommissloa of a eognlable oSence 'occurring in S 184 
supra may be held to cover iuformatioo relating to tbe threatentd eommitsios of a cogniz- 
able oSenee. It would bare boon moeb better If tbe Code had eontaloed a general power to 
kfagtstrates to refer any matter bronght to their notice foe inTestlgatfoa to the polfce-with' 
oni eonSnlng it to Chapter XIY. retitiona noder B. 207, gupra, are babitually referred for 
toTestIgation to police by kfagistrstes which Is a great safegoard to tbe subject and no class 
of eases requite more scrutiny from thsTcry oatnreof the allegations mads. Any allegation 
that a man has not committed aooflenca but coatemplates eommittiog one can obrioatly 
be made of recklessly. It will be well that tbe Code tbonld be revised and that an express 
ptotisioo should be made conferring power lo terms upon Uagistratet to refer peflUoo esder 
8, 107 supra for lomtigatioB. 49 X. SlSatSlSielsnfogto Welrll. 81. 
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May examine orally.—Tha words pmioosly were 'and reduce Into writing any 
statenreats made by the petsons so exatatoedU' 7be teasoa for the change U that statement 
before the police may be hurriedly taken down on rough notes ; the police'offieer ia not tnin* 
ed in taking evidence and the notes are often iaiced eat by another officer. They bear no 
resemblance to deroaitiona and ought to have so weight aa such attached to them, 8a. 164 
and 364 injra do not apply to examination of witnesses under this section nor can the wit* 
nessess bs pot on oath, iS A, 11, 

Any person — These words are wide enough to ioolode the person arrested or to be 
arrested. This may toeiuda as remarked In S Ron. 73 the examination of the accused or sns* 
paated. persona as such pciaons aca examinol in the oapacity e£ persons who are sappoeed to 
be acquainted with the (acts and cireomatanoes of the case ; but a clear distlnotion is drawn 
in S. 1?3 %njra. between 'persona who appear to be acquainted with the circumstances of the 
casa’ and the accused and this must raise a donbt whether the ‘phrase persons supposed to 
be acquainted with tbe facts and ciroumatances of the case' in this sectiou includes an accused 
aiter arzesta. As this doubt oxisks. the marginal note to this section may be looked into and 
used to aeslsk to come to a conclusion that this section was not Intended to apply to an 
arrested accused'penoQ as the marginal notaU * axamiuatloa of witness by the police* 
29 Cp. L.J. dOO at432»106 Ind. Cas. <43. When a polios officer has evidence before him 
anffiolent to jnsUly the uxieat of the petaon sAcnard he should not prsUmlsaty to the arieat 
examine aueh person and record a statement from him in writing under this section and 
then immediately afteewacds arrest him. i O.W.H. 129 at 119. 

Shall be bound to answer all queatloo5.~rhe word ‘truly* which oocorred 
previously has been omitted. The Select Committee io omitting the word observe thus. '* 
have amended this clause by reverting to tbo law as it stood under the Code of 1861 and 1872 
and a practice which had existed for nearly fifteen years haebeeo deliberately departed from.*' 
The teeolt therefore is that there le it now no legal obligation on a witness to state fhs (ruth 
in police tavesUeaWou and consequently a convlcttoa lot perjury in an aUetnatlve charge of 
xoaklng oootradictcry statements before tbe Follce and tbe llsgistrato can so losg^^ 

23 U. The Select Committee farther observe, “ It seems to ua uafalt that a man 
should bailable to be convicted of giving fvlse evidence ou the strexigtb or by tbe aid of a 
statement supposed to have been given ton police officer but which la not given on oath, 
which he baa not Signed and which he had no opportuoUy of verifying. They bear no 
zesemblanca to depositions and ought to have do weight as such attsobed to them. We ere 
aware that there are IsconvenleDces la abolishing direct hability for giving falsa evidence to 
the police but thebalauoeof expedlenoy seems to ns to be fn favour of tbe old law. The 
pTOvlsions of Ss. 202 and 203, t.E.C. appear to Ua to aSoed sufficient safeguard against false 
ioform&Uea.*' The law as it now ataads ie in accordance with tbs rulings ia 7 C. 121 (F.fi,) 
In B, 175 infra the word * truly ‘ Is still reUloed sad ©very person summoned shall be 
bound to answer truly all questions pnt by tbs poliee-offieer. A statement to question pot 
by a police officer under this section le privilegwl and cannot be made the ground of a cl arg# 
ol delamation. 16 H. 235, nor will a civil action lor damages lie, 23 0. 765. lb Is highly 
improper lor a police-officer to obtAln a etatomont from an accused person profeseedly under 
thUeectloo sod reduce it to wiUiog, MC.295- A tefttaal to answer qaestlona asked by a 
police-officer under this seotlon le not punishable under BeT 176, 173 and 187, 1.P.O. as a 
persoQ legally bound to state the trnlb or by soy express ptovisioa of law to state tbe troth, 
23 if. 545 ; 7 C 121 {f* B.) Answers toqaesttons put by police-officer under this section 
do not amount to institution of criminal proeevdings within the meaning of 8. 21X.I.F,0, 
not does ho theroby charge any persou within that section, 6 U.L.T. 133«4 lad. Cat. 1061 \ 
SI H. 50S, 20 H,L J 132} Weir 1.193, A atatemeot made by witness to a pclicfl* 
officer in tbe course ol an invesiigatfoa nodec ibis chapter and recorded by him under this 
eoction caunot be treated as Icformatioo given to a police-officer under 8, 154 supra, and 
therefore, If false, cannot be pualshed na^r B 183. 1.8.0., 26 Or. L.3, lS32»eo lad. 
Cal. Si6. 
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162. il)Ko plftlctncnl mad© by nny perron too poIicc*officerm 
the course of on invcsligalion under this Chapter 
nei**irbr»iIiJ^roM */ reduced into teritiriff, be signed hg the 

/irriTon tnokittg U ; nor shall any such statement or 
any record thereof, ichether in a police-diary or 
othervite, or any part of such iMfrmcnf or rroor<i, be used for any 
purpose (rare ni //rrrj«o//<r prortded) at any inquiry or trial in 
respect of any offence under %nrettigatioss at the time xchen such 
statement teat made : 


Provided that, tchen any icitness is called for the frosecution in 
such inquiry or trial tehose statement has been reduced into tcriting as 
fl/orrioif?, the Court shall on the request of the accused, refer to such 
writing and direct that the accn«cd be furnished with o copy thereof, 
in order that ony ^iarf of such statement, if duty proved, may he used 
to contradict such tcilness in the manner provided by section 245 of the 
Indian Scidenee Act, JS?2. IVhen any part of such statement is so 
used, any part thereof may also be used in the re-eiamination, of such 
viiness, but for the purpose only of cjrjifatniny any tnaffer referred to 
in hiscross-examinafion! 

Provided further, that, if the Court is of opinion that any part of 
any such statement is not relevant to the subject-matter of the tnjKiry 
or trial or that its disclosure to the accused isnot essential in the interest 
of justice and is inexpedient in the public interests, it shall record such 
oyfuton (but not the reasons therefor) and shall exclude such part 
from the copy of the statement furnished to the accused. 

(2) Nothing in this section ehal! bo deemed to apply to any 
statement falling within the provisions of section 82, clause (1), of the 
Indian Evidence Act, 1872. 

Ameadment.'-'Thii seetloa bna boen rodnftod "Tbero has boaaaonu coofllct o{ 
Aotboritr as regards tbe beariog of S. 167 of tb« lodisu Crideaee Aot, 1872 on B. lea of the 
Code, as regards the nse which nsf he made of • etatemeot made by any person to a police 
officer in the coarse of an larestigatlon. The smeodmaDt prorides that when each a state- 
ment or anj part of It Is oaed to Impeach the oredit of the witness, It mar also be used to 
corroborate his evidence. Befersnee may be nude to the decision in 36 C. .—Stattmerit 
of Obfects and Jieasons. Sea 39 B. 68 at 66 67. whore conflicting rulings of the Tatlooa High 
Courts ate collected and considered, and the new smeodment is in scoordaiics with the view 
expressed therein, Shah. J., pointed oat ** that the anomalj, II any, can be remedied bf the 
Legislatare and the datf of the Coart pialnlp is to construe the section without straining (ha 
language used bj the Iiegislature." The varfeos rallogs which held (bat the statements can 
be used onlf to impeach (he credit of a mtnesi, t e., mnj be used as evidence for the accused 
and not against the accused are no longer law and need not be considered after the amend- 
ment. 

Scope BOd object of tbeBectlon.— TheproHslonsot this section have-been deliberate!/ 
enacted b/ the Legisistore end are entitled to respect not merelf In the letter bat also in 
spirit BO long as the section remains unamended, 29 Bom. L.B. 996 at 1003, The first 
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paragraph provides that no statement to&de to the police in the course of their investigation 
ehall be admissible at the trial of an ofienee under investigation at the time the statement was 
recorded ; consequently no witness may be asked what he said to the police during their in* 
vestigation nor may any police officer be asked what a witness told'him during his Investigation 
nor may any bystander be questioned as to what be heard another person say to the poilce 
during their investigation. The second paragraph, howeveri loosens the rigidity of the first 
to a certain extent namely when a witness tor the prosecution is examined, if the accnsed has 
reason to believe that tbe statement of the witnese in Court differs from bis statement to the 
police, theubs or his advocate may ask the court to refer to tbe record of any statement 
made by the witness to the police and if there ia any variation in the statement, the defence 
is entitled to a copy of tbe statement to tbe police and that copy may be proved and tbe 
witness cross-examined on that statement nndet 8. 14S, Indian Evidence Act and the witness’s 
attention must be drawn to the particularpointa ofdifierence 6 Ban. 137. This section plainiy 
constitutes an exception to the ordinary rule of evidence, 32 B. Ill (F.B.) Its purpose is to 
amend certain sections of the Indian Evidence Act which state what evidence is admissible and 
'inadmissible in certain eiicumatancesdSC L.J. 199s28Cr. L.J. 416 = 101 lad. Cas. 478. This 
section in no way concerns the giving of oral evidence of the statement either by the prosecu- 
tion or defence. Both sides ore at full liberty to give oral evidence of the statement made in 
accordance with the provision of tbe Evidence Act forimpeach ing credit or corroboratlDg 
and to use the writing for refreshing tbe memory of the witness. This section only 
prohibits the use of the writing “as evidence under B- 35 of tbe Evidence Act 
and nothing more. The reason is plain enough “such eta tements are recorded by 
police officers la the most haphazard manner. Officers conduoting an investigation 
not uonaturally record what seems in their opiaioo material to the case at the 
stage and omit many matters equally material 'and it may be of supreme Ixopor- 
tauee as the case develops. Besides that in most eases they are sot experts, ofwbatisBnd 
.what is Bot evidence. The statemeotsare recorded often barriedly in the midst of a crowd 
and eonfaslon, aubjecti to frequent interraption and suggestion from bystanders. Over 
and above all, they cannot be in any eonse trained depos itions, for they are sot prepared In 
the way of a deposition. They are not read over to, nor are they signed by the deponents. 
There Is no guarantee, that they contain much more or much less than what the witness 
bad said." 15 A. 207 at 208 See also the remarks of Sir Oeorge£ncx,J , ui7 A.L.J, 468=6lnd, 
Oas. 101, to the same efieot. Tbe provisions of t his section are enacted in the interests of tbe 
accused and have the efiect of ensuring that tbo statement contained in the document can 
only be proved by calling the officer to whom the statemente were made and thus afioidingthe 
accused an opportunity of oross-ezami nation. Had it been intended to rule out all reference 
to the Btatements themselves and to exclude wholly tbe operation of B. 157 of the Indian Evi- 
dence Act the language of the section would have bees difierent, 6 Fat. L.J< 241 at 245. 
Standing by tbemseves the police proceedings under this section are not substantive evidence 
in the case and cannot be used to teat tbe correotoeas of the evidence given on oath in Court. 
Tbe entries in the police diaries can be used for tbe limited purpose of contradiction of tbe 
witnesses for the proseontion after duly proving those entries. 29 Cr. L.J. 493»109lnd. 
Cas. 221. See also 29 Cr. L.J. 282 (2) ^107 Ind Cas. 76C (2) and 32 C.W N. 280^29 Cr. L J, 
531=109 Ind. Cas. 3SS. The words such statement' occurring m difierent portions of tbe 
section emphasise the view that oral evidence is not excluded, 4811. 640. but this decision 
has been overruled by tbe Full Bench decision In 51 967. (F.B.) which held statement 

whether written or oral are excluded altogether by (bis section. It is quiteclear that under ' 
this section as amended, It is not now permisal ble that statements to the polico, whether oral 
or written to be put in evidence to corroborato a prosecution witness or to contradict a defence 
witness, Tc^tbls extent the rulings in 22 B. 5K and 39 B. 53 which held that evidence of tbe 
kind is permissible ate superseded by the enactment of tbe Legislature. It is quite clear from 
the very strong terms of thepresent rcotlon that a statement to tbe poilce can only housed for 
one purpose and that is by tbe accused to contradict a prosecution witness in the manner provi. 
dedby B. 145, Indian Evidence Act, 26 Boa. L.B. e65s26 Cr. LJ.223 = 83 Ind. Cas. 1007. 
Tbeappllestton of the amended section as before is to the written record, bot the new seotion 
gives thq acepsed a rigkt to have a copy of anoh written statement for the porpose of using II 
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lorontrftdict lbeirilnf*tfcTtlicr^''Colioii. ISK Dat»MSf H.5ff7fF.D.)RiifchorermI«d 
tbSiArclnn) tad kIm C.W X. lU*!? Cr. LJ. 373*93 Jnd C«i. t7t. when tt wubeld tbal 
tbe rUUarat tnadt to • polite oHlMr li ioadmiuibU In erMeocoaail tbepoIieeoiSccrfiaaoot 
tie etaalard loprort vbetbcr be iximlotii certain wllneiici cilled bp ibe accaned m defence 
«HDpt*ca «bo drsird tbiir pmcace at tbe Kent of occurrence. Bwalio 37 Cr.I/J. S&S* 
92 led. Caa. 429. Et«unieati to a poHoeoSloef are iDadmiMlble for aof pnrpose rare ai 
prorldrd bj Ihli aoclion and tbe Judpe la not ralltfad to nw tboeo atateioeati confrontiog 
tbe erilccaMa, 31 Cr. L.d. 771*93 Ind. Cat. 1)3. Ilitqnito lni> tbal under tbli aecUon 
tutciacnlc made to tbe police bp witneeecacan onif be need bptbe defeoee for the porpoao 
ol contradielh'K a protccfltlen wIlDcta Dot nbrre after a wlioMi bad made lome alato* 
Bent before a Kaglitrate be vat eibcd It he bad raade tbal alaiemtnl to the polfca and 
tberetfler when tbeenb-Inrpeeter of police wat examined he «raa aikcd whether tbo wltneaa 
bad made that autemenl to bln, oeltber tbe «itne«f nor tbe aabdoapootor baring been 
aikcd wbal aUtementi tbep made aod 00 aUtemeot being inlrodoeed Into the erldcoee aa 
baring been made bp the wilneti befora tbe cab'tfltpaclor, it irat held tbit aectlon did aot 
prerent tbe proiecntloa alter tbe whn^ft b«i made a atiteomt from atklng him limplp 
wbetbet he tntde that lUiemcnt to the police, or when a wltneea baa aide a etatoment to 
bli erldcnce, from aiking the tub ‘Icepector wbelbtr io fact Ibe wltoraa bad made tbal 
aUtemeat to bim, and In M doing there It ao oae of the aUtement recorded bp tbe polloo 
dnnng tbeir larnligation aa the wltoottM or ibe aub>Ioipcctor are mereip aaked aa to a 
certain fact. 4 Pat 3M ai 209. ThU aectlon doea not applp to an lOTeatigalloa bp tbe 
CalentU Police ordered bp (be rrMidcoep Magiairato under 8. 1£Q fS}. fupra All ioreetl* 
gallon bp Ibe Police auil beeoatrollod la tho Uaflaial bp thia Coda and in* Calcutta bp tbe 
Police Act or bp Circular Orderi iiiQodaod the Police bare no ioherent power fa CaleaU 
bepoad that eonferrod bp (be Police Act or ciroaiar erdrn. 8o tbe Poliee In Cafeolta 
cannot Uke aVatemeota geoenUp apart from tbo proriilona ol tbe Aet and Ibea pol tha 
itateaeota to taken fa erideaee agaioat petaooa who made tbam. That would 
be to ilfiko at tbe priaciplea to preierre which tbe prorlaJoni of tbia aectlon were 
enacted and would {ndodflco a verp dasgeroai prioelple, 53 0. 630 at 658. Cadging 
fioa tbe eotvorp wap la which these atatements are recorded, tbl* leetloa alms at 
preTentlng ondae Importance belag attached to the written record which wosld as* 
doabtedlpput too oueb power In tbe heads of tbe police. 8oe 16 A. 707 at 208. 
Before tbe F.B, decision in 81 U. 867. it baa held (bat tbe word ''snob state' 
meat ” oacd la tbe amended aoctloamap boTegueto iacloda oral and written statemeats, 
bnt the whole deslga of (ho sectloa implies otherwise. Tbe prorlaos oleartp applp oalp to 
written atatemeat sod exclude oral lUtemeats. If otherwise, tbe aeation would prerent an 
accoaed person using io bis farour ora] atatemeata sod the aeotiosdid not Intend aneb a 
result When the aectlon uses ** aaeh atatemeot *' it Is clear that “aucb" means *' if 
reduced to wrltlog. " Tbe old section bad ootbiog to do with sUtemeota not reduced to 
writing and was designed to prerent entries io police diaries from being need agaioat acoosed 
persons. Conslderlog (be TOlnminoua eas« law {oterpretiog tfaa whole section, if tha new 
aection was intended to be muoh wider to core r oral statements also it would bare been un* 
eqnivocahlp said so. Tbaaecoad pcorUo ia meaalnglesa rf "such atatemeat ’’ aaans oral 
statement." If tbe section is Intended to prohibit tbense of ora] statements made to tbs 
police, an amendmeot oi 8. 27 of the Indian Brideace Aot would hare been made. Thus 
tbe new seotion ia confined as Ibe old seotlon to written reoord. Tbe new section was 
intended toconier on tbe aconsed a legal right whioh ha did not possess before and as regards 
proof and nse of oral statemaata the law is unaltered and is as it was before All oral state* 
meats which were proviousip admissible nnder tbo Indian Eridence Act the use of which 
is not prohibited bp this Code are attll admissible and map be used, 43 M. 640 at p. 649'6. 
But tbe Full Bench decision In Si M. 937 has orerruled 48 Iff. 640 and bald that on the 
principle that a general rulo Is aSecled bp a special rule and not the special bp a general 
rule, S. 27 led. Er. Act is not aSected bp this aootion but this section Is afiected bp 
the former and 8 2T Ind. Et. Act Te]at» to a more patHcnlsr matter creating 
an exception to tbe general admissibilUp of Statements to tha police. The 
pronominal use ol tbe word *8uoh' Is a verp common ezpedlenop in leglelatioa 
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to avoid lepetiHon of a long descriptive pfanse orclauseueed earlier. Thep&rase ‘eoe^ 
statement' is ioteoded to avoid a repetition of tbs statement already described. The words 
are ' made by any pe rsoQ toapoiice officer in tbs course of an investigation under this 
Chapter.' These are only words descriptiveof tbs word ‘ statement* and it is to avoid therepeti* 
tion of snch description the word 'such* is used. Tbs words ‘reduced to writing 'are not parts 
of the word 'statement ' in the opening olanso. If the word ' such is intended to cover also 
tbe words 'reduced to writing' in the earlier part of the section the section would 
have run diSerently. The Legislature has used the grammatical form. This view is now in 
acooidance with that expressed by other High Courts and tbs conQict is set at rest. 
In 42 CIi.J.S24<°27 Cr.L J. 263-92 lod. Cas. 439 and 42 C.L.J. 528=:27 Cr.L.3. 277- 
92 lod. Cas. 4S3, where such statements were held inadmissible for all put' 
poses except as provided in paragraph of Bab*£eotion (1). Tbe Lahore Stgh Court 
has also taken the same view and held this section as it existed prior to the amendment 
of 1923 expressly prohibited the use of the record containing the statement to tbe 
police as evidence against the accused, and while the High Courts were at variance as to 
tbe admissibility of tbe oral evidence of snch statements to corroborate the prosecution 
witnesses, they were unanimous that the writing could not be admitted in evidence against the 
aconsed Even tbe controver sy as to the admissibility of oral evidenea has now been set at 
rest by the amendment in 1933 w hich substituted the words " nor shall any snch statement 
or any record thereof be used for any purpose '* for the words “not shall such writing be 
used as evidence “ which occurred prior to tbe amendment. The result is that not only tbe 
reoord of the statement of a witness takes under 8 . 161 supra is excluded from evidence, bat 
also the proof of such statement by oral evidence for corroborating tbe testimony of proaeco- 
tlon witnesses, 6 £>ah. 171 at p. 174 folXowi in 7Lah. 264 Bee aIso6 Lab. 24; 29 Cr. L.J. 
a43at349«10dInd..Cas. 162. See also 30 Cr. L.J. 268 (F.B.)«U4 Ind. Cas. 273 wberelt 
was held that the provisions of S. 27 lod. £v. Act are quite independent of this section 
and when this seotloo was amended in 1923, the Legislature did not intend that it should 
repeal or in any way adect 8. 37 of (he Ind. Ev. Act. Tbe Patna Uxgh Court has prononnced 
In (be clearest terms agilnst the admissibility of oral evidence. "The edect of the Amending 
Act of 1923 which is very great has not yet been fully appreciated by tbe Subordinate 
Goarts. The new ao( has substituted a section which prohibits any statement (now 
covered by S 92 (1), ladtan Evidence Act) or any record of It, whether in a police 
diary or otherwise or any part of eucb etatement or reoord for any purpose at any 
inquiry or trial. The expression "for any purpose" is- very Important and should 
be given full weight. If the Lcgtslataro means merely (o prohibit the use of writing 
as evidence there is no point in ameading tbe section or substituting tbe present 
stringent enb-seotion fl). It is not merely use as evidence of the statement or the 
record thereof that is prohibitsd by sub-seotion (1) but ass of it for any purpose unless such 
use comes within labsequeat specidc provisioas of (bo Code. There is for all practical pur* 
poses no such provision except in the IxMt proviso to sub 'section ( 1 ) and In sub-section (2), 
for this section governs .ilso S. t72 (3). Sub-section (2) excludes from the eporation of the 
prohibition cases covered by S 32 (I), Indian Evidence Act. The first proviso to tbe section 
makes an exception in favour of an aconsed but it is an exception most jealously oircum* 
scribed under the proviso itself. Any part of such statement reduced to writing may be 
nsed to contradict the witness who made It. The limitations are strict, (1) only the 
statement of a prosecution witness can be used ; (3) only If It has been reduced to writing ; 
(3) only a part of the statement recorded can be used; (1) such part must be duly proved ; 
(0) It must bo a contradiction of tbe evidence of the witness in Court ; (6) it must be used as 
provided In 8. Its Indian Evidence Act, «.e , it can be nsed after tbe attention of the 
wllness has been drawn to it. Such a statement which does not contradict the testimony 
of a witness cannot be proved in any clremnstaucM. Unquestionably tbe new sub-scotfon 
has greatly enhanced the difficulty of (rials by excluding wh.at was previously admissible In 
evidence. It Is cnfavonrable to the proseootloa and to a less but still considerable extent 
to tbe defence. Experience points to tbe oonclosioa that the Courts apply the provisions 
against the prosecution but falHo do so against the defence Kis not a suffieisut ground 
for devlsliDglrom what la Intended to be a rigid rule that suob deviation wD) favour the 
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v«DK»d Ii lotQtaWnl ca Ooort< lojall; toelxcrTt tl)« ly^ilatnro ia 

all Clan «brr« il l« afflirabte. Tfa« ijr^tldator* tiai fffifloftd firm UDgu*S9 palpabi/ 
Iolcnd»I u miU a clesn iirnpp cl the eia ai tba trial anf lUUmeot to poliea darloe 
isrpnl^itba aotool/ln cridaDM but for any fuifo** reilricUd to on* exceptioo. Tbe 
difiper of rodraroanog to Unpt r tbi* ) rotlrloo lo faicur cf the drfeoce and (o widen Iba 
exorptica ii pot wamnled, 27 Cr. L d. 3£7**22 fad. Cai. 87(. Tb« Hdngoon I!(^h Court la 
I ItaB 7] fF.B ) h«i alvocxpretvd lha aataa tU* and field that tbs worda ‘an/ loeb atato* 
tnenU' lo aat> aoctloo (1| appi/ bsili lo oral ataWmenU and Iboao reduced to wrltiog. 
U la clear that the aclaal arordiog ol Iba aaolloo mabea oo exception In rcapcct of aUte- 
taenU made bf aocaaoJ pereoai. Tba «rorda am oo atatenent tnado bj anp penoa " and 
mnit Include lUtcmrati bf axaaod rrraoaa Tbe n ia nothing in Ibo acction aa worded to 
ruggMllbat tbej engbt la b« road ai U tba/ were **anp person other than an acetued 
perron.** 4 RaB. 72 at 99 hot ae« 29 Cr, L d. IMat 422" 109 Isd. Cal. 422. 27o rUteaent 
taken coder ihu aecUon daring tba poUe« ittTCeitgatlon aboold be tiled at tba trial cnleaa(l) 
tba aecoaod a«ki tr tba Court to re fer to tba pollca record, (3) ibe aocuaed la fumiabed with 
a eopp of tbe aiate sent Including portlont not rclerant lo tba trial or inexpedient or not 
csaenllal Vodiacloia vofalra, 13} tba aUteoeata liaxa been du}p proved wben tbepmap ba 
uiod lo contradict the witaeiiei, 4 Ran. 2d0. Soa aI«o 2J Ct. L J. 3S2 at 3dSa92 fnd Cai. 874; 
23Bea.LR. 039-29 Cr LJ 92d<*83 led. Cat. 1097; 91. H D67(F.B). For tba application 
ol tbii aociloo tbere mmi be a auiemest wbleb li eipable ot being recorded and redoced 
Into writing and therefore If a wliaati at/a *1 did not make a aUleffient to tba polled It 
cannot bo a aUtement under Ihia aaitioo, 9J C. 099. When a witneaa who made a atateoent 
belora a oammlUlogblaguiraie and who wa< not eroaa ex » mined bp Iba accuied diea before 
the Bosiiona Inal, tba paliee-ofQoer who racoried tba ataiament of tba witneas and whicli 
wai repaatod before tbaCommlttiag kfagislrata eaooot ba oroaa-axamload with regard to 
kbepartleulartuteneoiaatbiaaoetloabaa no appllaatlon to aueb acaaB,9l C.W.N. il0a> 
23 Cr. lt.J. 435-101 IbI Cm. C91. Tberelaoothiogla tba language of the eaotlon wbicb 
lupporia tba view that tba proTliloaa of the aaetlon do not applj to the euo of a compUfat 
made after ibe police bad refoaed to take actleo bolding that tba matter waa one of » OirlJ 
aatore. 23 Cr. &.J. 14-99 Ind. Cai. 49 . See 80 tf . 790 aa to (be rigbt of tba aoesaed to get 
copieaof theetatement at (be Inqoeatacd Ibepoal'mortom certaOcsto. 

No atafemerit by say perboa if takeo down fa wrltlo^ ebali be slfoed.— 
Tbe itatenjeat of *' any peraon ” refera to tba one made bp a perion examined as a witness 
daring police InTcstigttion and not to lUtemanU ol accoaed peraons in respeot of whom 
ansh ioresligatioa la belogheld. 84 C. 237. followti in 33 C. W.N. 257. Tbe statement made by 
anapprorer totbe police before he waa tendered tba pardon is within this eeolion and tba 
acenaed laantifiad to bare a copy of bt$ atatemeat and lo bare crcsa-ezasilaatioa of tbe 
apprerer with regard lo tbat atatament, 8, 172. auyro, baa no application to each a 
atatemeot. 9 Lab. 389. Tbe eeo tion probibita lha use of tbe atatement of a witness at 
the trial held In respect of acme cffenco wbicb was ander Inrestlgatlon except for con* 
tradictmg inch witness as provided by 8. 149. Indian evidence Act. An accused’s 
statement to the police not amounting to a confession is not <pao /nefo exoloded from 
evidence, 26 Cr. 1.3. 697-86 Ind. Cas. 961 ; 1926 Pat. 13-27 Cr. L.J. 793-99 
Ind. Cai. 2rf3; S Pat. 63; 27 Cr. L.J. 498- 93 Ind. Cas 248 following 26 Cr. 
ZiJ. 778 - 66 Ind. Cas. 410; 4 Ran. 72; 29 Cr. LJ. 460 at 402-108 Ind. Cas. 422. 
Under this section tbe atatement seed not be a complete itatement recording every word 
ottered by the witness. It is immaterial whetber the statement !s recorded In tbe actust 
words used bp tbe witness. Itia sufBcleot If the statement is recorded fn tbe form of a 
llemorandnm wbicb is available to contradict tbe witness. Tba very words osed by tbe 
witness are not necessary, 31 C.W.N. fl40-28Cr. Ii.J. 609-104 Ind. Cas. 243. Beading 6. 161 
and this section it is cleat that tbe main object of the I/eglslaturo is to prohibit tbe nse of 

■ * ’ ' * “ ■ ■ iQce jiet. 

' ■ ■ iCements 
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Evidence Act must be coDSidared repealed. Boob a eontlngenoy cannot have been tbr 
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istsBiion of tbelisgtslatura.''. ZtlsiiDportsoMortfaeOouritokDotrtbe defeuco set tip b; 
ibe sccased at the earliest moment It tbia section ig given the meaning ivbich is songbt to 
be gitrea, accused persons vrould be most eeriOQsly prejudiced and ibe oni; object of 8. 163, 
in/ra, would be to enable the police to got olnes for the purpose of inTestigatiog the charge. 
If that were the case the Court viould be deprived of mocb valuable material for testing 
the truth of the defence. To shut out eortaboratlve evidence such as statements made bf 
defence vritnesses during iavesttgation is prejudicial enough but unless compelled to do so, 
we should not add to the prejudice b; ehottlog exculpatory statements by accused and If 
the oen amendment does not operate to erclnda suoh statements then 8, 27 of the Evi- 
dence dot remains Qorepcaled. This'section applies totha statements of witnesses examined 
by the police in the ooutee of the investigation and not to the statement of the accused 
person and it does not override or modify 8. 27 of the Indian Evidence Act, 7 Lab. 81 at 67 ; 

5 Fat- 63. It is contrary to the policy of this section to prosecute a person for denying his 
signature to a statement made before the Police as the law expressly prohibits the writing 
being signed by the deponent, 11 Cr L J. 302~i9Iod. Cas.958. It was apparently considered 
Unsafe to assume that a poHee-offioer making an investigation would correctly record etaU- 
zsests made to him. It is therefore provided that the statements should not be signed by 
the witnese and ebould not be admissible in evidence. At the same time It was regarded 
as proper to make the poiice-oScer’d record of such atatements available to the accused fet 
the purpose of cross-ezamlaiog any witneas cvlled for the prosecution, 33 K. S37 at 516- The 
mere fact that the stitements are signed oaotraiy to the provisions of this section will 
not make them admissible under B- ISt, supra, 23 Cr. L.J. 40l«77 lod. Cas. 481. 

In the course of a police lave^tlgatlon.-~Investigation here means wme 
action taken by the Police to collect evidence. When the police examines a person going to 
the place from which a tslegt&m Informing them of the commission of a cognisable offence 
to verify the (set that ft was really seot as it purports to have been sent and the person 
ooa&tms the fact of sendiog it aod gave other details of the alleged ofiesee, it can sot be 
Baidthat'tha police were larestigatiug into the oSenee and oolleotiog avideoee. Their 
purpose was not to collect evidence but to see that the lusploloo that an oflence had been 
committed was justified. Auy statement then made cannot be said to be etalement taken 
in the course of the investigation, S3 U.L.J. 231 b 28 L.W. ^87^:29 Cr. L.J, 717sll0 lad. 
Cat. 46i /ollctciny 1214 M.W K. SSZslLV. SSS^^IS Cr. L J. 62Za 23 lad. Cat 330, see 
also 82 G. 499 : 1 Pat. 401 ; 2 Pat. 417. The wording of the section does not prohibit the 
USB of the statemeats made to the police in the coarse of their iorestigatioa in proceedlogs 
under 6. 173, in/ra, in cases where the alleged ofience which is under cossldsration in 
8. d76 piooeediogs was not under iavestigatioa at the time when the said sfatements were 
made. 28 Cr.L.d. 433 at 437^101 lad. Cas. 439^ Statements recorded in a coufidentiai 
inquiry into a charge of corruption sgaiust a Magistrate by a police officer are sot state- 
ments within the meamog of this seotioo, 23 Bom. L.R. 996. 

Sub-section {ll.-~Two different constraotioos are possible of Ibis snb-scction. First 
is that tbs words " nor shall aay such statemeots '* mean and refer to a statemetit (a) made 
by any person to a police officer and (b/ la the course of an Investigation under this Chapter. 

In this construction the words If teduoed into wcttlug*' only apply to the words “ be 
signed by thepecson making ft.'* The alternative construction, is that the words “northaU 
any such statement mean a statement made to a polloe-officor in the course of an Inveatl' 
gatioQ and tedoced into writing. The words' fallowing however ’‘nor shall any soch 
Btat<smeat->’' seem to farout the former constrootJoa rather than the latter because if the 
words aoj such statement, were to be confined to written Elatemcut, there wonld seem to be 
no object in adding “ or any record thereof ” ; this view (skea in, 43 U. 640 at 643 accepUsg 
the eecoadoouKruetioii Is nnsouud beovuse lo the provisions tbs context clearly shows that 
it Is ouly statements reduced to writing that ara referred to. If oral stalemeuts are to be 
exslnded nclhiug would hire been aimpler foe (ha ZiegIslaturQ to say "made by any peieon 
to a police-officer in the course ol invcatigatlon under this chapter aud reduced to writing." 
Instead ol this It b&B used a hypothetical phrase which, !a its ordinary grammatioal senss 
might be taken osjy to apply and quallly the words be signed by the person making It. A 
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r5*Br»ri«‘in ef IS* »n»n3M lub »QS-»Alidn«« ilttsoj htfote Ibo 

n«VM tblf ^'Snl clftr Th« wjrlt “m'-h h»t l>A*n dfjpr*^ t»y I>sUUlare 

now, A Tf*ia~»>3 ia wriUnf n>1jSH>»fr»»Tinj»J to b> mow utid reUihJt 

tb«n »3 nnil If «rrill*<i rl«t«n*At« ar* h Im* fieTQj«i] II cfiaot b<i fncamed (b&l Iba 
l>(;UUtor« lnl«ni!*j la Wav* tS* In** nlUS]« oral tUt«in(>nli admlmibltf wltfaoat nnx 
•tlri^ard or Iirailatlan. I Itaa 72 fr-BjAt8X Tb« Fall Dench io SI If. 937 liAt followed 
(be Rencaon riew and rrrmiVd. 4$K CO. fW al«o 2S Bom L R. CCS««23 Cr. L 223* 
8Slnd.Cat. 1777 ; 0 Lab. 7t »nJ 171 . 7 Ub. 251 : I Pa( 251; 3 Pat 63; 27Cr. L.J. 362» 
V2 Ind. Cu. 071 : 42 C.L f. S2< aed S» ; SI C. tU. 

Statement whether lo * Police dlar^ or otherwlje.*~'7i I« tmo ihatao 
aecaead {vreoa ii not enllUei ta t'-* (be pitico dutle*. bat when the elttemenUel tbo 
I'ro«ecallo3 wItaret'W mate bilaro the loreiliiettln^ o?Ie«r hare brotj rrdoced to writlog 
whether ia a poMci di«rr or olbirinet. the aeciael ii •itUlwi under Ible icction to have 
ooplea ol aVaUmnU cMba wlineitoa, fa aptteot ibafast that Ihe ilaiomentt aro recorded 
ta the poDeo diary t( ie clear frira the lan^aae* of Ih * eerllott (b*! the aeeuaed It aatUIed 
to a«k theOoart io refer th« iiaUoivvl whether in a prMet diary or otfaerwlre and (o larahb 
bim with a espy iberrol. It i« obrloailf not la (be Iniereili of pobHo juetice (hat police 
oSoeri who are ebirg-d with tha duty of la*e«i(Xat(o; crimei tboutd beta a potitlon to take 
the itatazseQti of wiiae<<i«. extract at maoh ai they think it relevan t or (mporUnt for 
forratry to theirditrlet anl (fata dlatroy the OflAloal ttttemeal Such a practice itiile^J 
in tolar aa It deprivet the aocaied ot ao import tna right and It miy result irt the destruetlos 
ot ralaabta erldeaoe la taroar ol the ooeo«ed. 0 Rao- 672 

Provfoo (l).-»ThIi aectloa prorldee forfasibtiei to the txcaaed to obtain eoplee of the 
^Heereoordi, 3 Pat. L.3. 5S1 The wordelo this prorlio are ‘wboo any wllnexi li called 
for the prewaUoa,* The aoeaaed wilt eot be eoUtlod to hare a copy of the ilatemcat made 
to the potlM Qoleat the pertoa who made the atatetseot ii called at a proieoukioB wilaesa 
wbea • psraoa Ie oat adtilttedlya proieootlov witoois but wta eamnioaod aad examlaed 
by the Court at the easgettloa of the defeaco the provlao It iaapptieahle and the sUtemeat 
of aseh a wllaeat wat rightlyheld to be loadiaitsible as one made to (bepoDcoi 
23 Cr. L.J. 82Swl6l lad. Cal. 414. When a wllnesi f« teodered by the prosocuUoR hot 
msdixharged vrUhoot beiog extiaioed or croai-eximiood, the accused is not entlUed 
to a copy ol the etatemeat made by that pertea to the police, 7 Pat. iS3. A hlaglstrate 
it not loJtlfled Iq nferdog to tUtemeati made to tbo police which are recorded in the 
police dltriee nnlpti and natll the wltocet who bad made the itatemeota have been 
pot la the wUoest'box and oonfroolad by (boaettatemeots. 27 Cr, L.J 607^:94 lad. Cae 271. 
Under the Code befoM the amflodineat to 1928. the right to obtalo a copy waaestirely In 
the dlacrstloQ of the Conrt and ft was only If the M'lglatmto eOns Idered it expedient in the 
intereste of jottice to gnat copies of the ataleraeola made to (be Police that the eccased can 
obtain copies, 26 K.LJ. 182. The aaseoded Code now glvet an acoased person a right to ask 
the Conrt to lend for and pomse statements of svitnessee and to have copies ot statements 
famished to him before the beglnaiogoftbe preliminary Inquiry oniese the Court thlabs 
that any part of such sUtomeat Is Irnlevant of opposed to public Interest or not In the 
interests ofjnstice. 29 Cr, L J, 297a:107 lod. CA*. 817. See also} Ban. 356 31 reasonable 
facilities for obtaining copies of the statements made under this seotion by a witness who Is 
called as a prosecution witness be not given to the accused it would be ft good ground lot 
objecting to the fairness of (he triaf. 49 C.L J. 197 at21)0'2Di and relnsal to grant copies 
vitiates the trial, 28 Cr, L.J. 14-99 Ind. Caa. 43. 8ea also 2S CrXkJ. S97wf02 lud-Cas. 773. 
The words "if duly proved" clearly show (bat the record of thes tatemeut cannot be admitted 
in evidence straightway, but the oIBcerbefoto whom the statement was made should ordi* 
narily he examined as to any Alleged itatemeat or omitted statement that Is railed on by 
tbs accused for contradlctiog the witaess and 8. 67, Indian Gvldeoce Act, applies to this case 
aa well as to any other similar oasa If a parttenlarpolieO'oSlcer who recorded the statement la 
not available any other means of proving tba statement may bo avAlled of, e.p , evidence as 
(othe haod wrltlngof that ofllcer, 20 Born, L.R. 966 »26 Cr. L.J. 223s:83lnd. Cai. 1067 



288 


THE CODE OF OBIMINAti FBOOEDUBE. 


[Ohap. 'XXV 


/oZIowed in 62 B. 193 at; 199. Itisquitetroe tbat UBder tbisEectioa statements made by 
fitnesses to the police can be used by iha defence lot contiadioting piosecutioa witnessea, 
but where a witness had made some statement before a Magistrate he was ashed if he did so 
to the police and thereafter when the suh'Inspector of police was examined he was ashed 
whether the witnesa made the statement to him, neither the witness nor the sub-inspector 
having been asked what statements they made and no statement being introduced into the 
evidence as having been mads by the witness before the sub-Inspeotor, it was held that this 
eeotion did not prevent the prosecution after the witness has made a statement from asking 
him simply whether be made that statement to the police or when witness has made a state- 
ment in his evidence from asking the Sub-Tospector whether in fact the witness had made 
that statement to him and in so doing there is no use of the statement recorded by the police 
during their investigation as the witnesses or the enb-Inspector are merely asked a s to a 
certain fact 4 Fat. 204 at 209 /oUotced in S Pat. 346 where 27 Cr. B.J. 362- 92 Ind. Cas. 874 
is not followed. 

The decision in 30 U. 466 is no longer law after the amendment The right to obtain 
copies under this seotlon is restricted entirely within the scope of this proviso. The accused 
according to this proviso is to satisfy the Magistrate that the investigating police-officer has 
taken down in writing a statement made to him by a witness or has entered it in his diary 
and this could be known only after the examination of the police-officer in most cases The 
proper procedure is for the accused at the time the witness, whose statement is so recorded 
appears hefoie the Court to ask the Court to refer lo such writing and furnish him with copies 
thereof. This is a practice, it is not difficult to oarty out. It only requires a little adjust- 
ment of the time of the Court incases where the diaries do not happen to be is Court or 
require translation, 33 0. 1023 at 1027. The amendment !e in accordance with these obsetva* 
tlooa There is a divergence of opinlonbetween the venous High Courts ae regards thestageat 
which the accused la entitled to get copies of statements of proseeutlon wltoessea recorded by 
the police under this eeotion. The Madras and Bombay High Courts, 22 L W. 784 and 62 B 19S, 
restriotthe right to gat copies till a lata stage of the trial, i.e., only aiter some foundation U 
laid in cross-examining the witoesaes that there is some contradiction between the evidence 
given in Court and that he stated to the police. But the Calcutta High Court now and the 
Patna High Court, take a literal reading of the eeotion that the accused is entitled to copies 
when the witness is called See 49 C L.J. 197 not following, 54 C. 507 and 7 Pat. 203 The 
words o! the first proviso * when any witness is called lor the prosecution In such inquiry or 
trial' must refer to the time when an inquiry or (rial in which raoh witness is called is in 
progress and excludes the possibility ol an order being made either by the committing Magis- 
trate after commitment to the Bessions, or by the Sessions Judge in anticipation. An order 
may only he made 'when any witness is called.’ The opportunity before the Committiog 
Magistrate had gone and that before the Jndge will arrive only on that point of time being 
reached. As soon as a request for copies is made the Court shall refer to such writing, and 
do so before allowfng copies to be furuished. The object of this is found in the second pro- 
viso which requires the Court first to satisfy itself whether any part of any such statement is 
not relevant to the Inquiry or trial or Its disclosure to the accused Is not essential in the 
Interest of justice or is inexpedient in thepublio interest. Clearly the Court to satufy 
itself OQ a question of relevancy is the Court before which the Inquiry or trial is io progress. 
The statement in the dealsion in 54 C. 307 lo the effect that there must be sufficient founda- 
tion laid by way of cross-examiaationof the witnesses, the copy whose statement is asked for, 
showing the statement was required to oontradict the witness is not correct. It was not ths 
intention of the amended section that a Jadge has to consider whether sufficient foundation 
by cross-exemination had been laid. There is a certain amount of eonfnsion between what 
says the Ooort shall do and what ft eaye later on as to the objeot with which that 
' point of time at which an 

ing on from day to-day there 

" '' ■ ■ ■ without delaying tho pro- 

ceedings or embarrassing the defence but such difficulties will disappear as Courts and 
practitioners become accustomed to the piovisloa ot this section, 49 C.L J. f07 ai 204. 
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^beieln was expressly taken away by ‘the Ij^ialatore and hence the Oourt cannot lelnsa the 
granting of a copy till the accused by bis cross-examination showed that there is a contta- 
diction. It cannot be laid down as a general role that all omissions are oontradictioDs.lt is for 
the Court to decide in each case whether a particulac omission ta a contradiction, Cr. L.J. 
S4 Sb 108 Ind. Cas. 167. The right piocedore when a witness is contradicting himself is to 
ask the Jndge to look into the diary and decide whether the accused should have a copy of 
the statement and if the copy is granted, the nUness's attention must be called to the same 
before the investigation officer is called to prove the record made by him, 26 A. LJ. 139 
at 142 where 39 B. 441 followed. The only way to'contiadict a witness by a statement made 
by him to the police under this section is to prove that portion of bis statement to the police 
which contradicts his evidence and put it to him nodet 8. I4S, Ind. Ev. Act, so that the 
wituess may have an opportunity of explaioing the contradiction. Statements made to the 
police at their investigation cannot be used at the trial in any other way, 8 Lahi d03. 

If duly proved. — The words ‘if duly proved’ indicate that the record of the statement 
cannot be admitted in evidence straightway hut the officer before whom the statement was 
made should ordinarily be examined as to any alleged statement which is relied on by the 
accused for the purpose of oontradicting the witness under this section must therefore, be 
either proved by the iuvestigatiug officer or must be admitted by the witness in bis 
oro8S*examiaation or must be proved in some other way before it is put to the witness 
under B. IIS of the Ind. Br. Act, S2 B. 193 at 199 following 26 Bom. L R. 66S at 967»26 
Cr. L.J. 223 «83lnd. Cas. 1007. 

The accused ahall be furnished with a copy thereof.—The eSeot of the 
amendment U to annual the diseretlou of the Magistrate or Judge and to make It ohUagtory 
hn him to give the accused copies of the statements subject only to the exeeloBieu of Itrsle* 

' vent matters which the public interest requires should not be disclosed, B4 C, 307; 29 Cr. L.J< 
297a>107 lad. Caa. 817. There is no obsentUy in thU section so fat as tbe grant of copy 
isoonoerued. Two points la particular stand out, and strict adherence to them which 
Unfortauately Is tare will obviate much eoafa^ou. First tbe question of fomlshlDg copies of 
statements recorded by the police do not at all arise until the witness is called for the prose* 
eutloD, second that the accused be furnisbed with copies of statements unless they contain 
something which constitutes a oautradictioa to what the witnesses state in Court. These two 
oiroumstances must coexist, 6 Fat. 33 ; 7 Pat. 2|^. Under tbe code before the amendment 
there was a disocetiou left to the Court In the matter of granting coplea and the rulings 
before the ameudmeot would show that tbe Court could refuse to grant copies for sufficient 
reaeons ; but as the section now stands an acoosed person has an absolute right to get a copy 
of the statement of a witness that has not been refused for reasons stated in the last 
‘paragraph of Bub*Beotion (1). Tbe Court could not therefore refuse copies because upon a 
persnal of the statement prcvioosiy recorded it considers there Is no contradiction between 
it and the evidence given at tbe trial, 30 Cr. L.J. 728 at 729»117 Ind. Cas. 213 /clfcteing 
7 Fat. 203. 

Proviso (2).— Tbfsprovlso is newandempowers the Court toexclnde any part of the 
statement from the copy furnished to the accused on the ground of its being not relevant or 
on grounds of publio policy after reooiding’lts opinion to that effect. The ruling ia26 HL.J. 
182 which held that tbe Magistrate when refoeing copies is not bound to say that be 
considered It Inexpedient to grant them Is no longer law and the amendment Is 1° 
accordance with 36 C 360. 

Sut>*8ectIoa (2).— 8. 82, Ind. Ev. Act, deals with a statement by a person as to the 
causa of bis death or to any of the cironmstaneea whioh resulted in his death. The dying 
deelaraUoQ of a deceased person must be taken in the proeence of the acensed. If not so 
taken the writing cannot be admitted to prove the statement made. It may however, bo 
proved In the ordinary way by a person who beard it and the writing may, bo need for 
refreshing the witness's memory, 8 C. 211. Where the dying declaration was recorded by 
thepolioe and attested by certain witnesses and the writing was sought to beadmiited In 
avldecee, U was held that it could not bo so admitted, but the statement of the deceased 



6. IG3) 


ircronuATiojj to roucn ikd Tonin rowfins. 


m 


tsiclit !>• ff jTftS ly lS» rf*»53i »!>■» t»»rj wfaat wm il«M by (hf 6 O.W.N. 931 1 

16 Cr. L J. 753; 36 C 653; tail-) render tbt lUteotol ftJinlHtbta aodttlbli mcUoq tb» 
tnoit bt on fcU lri»1 lor otailot de%tb, 23 B 63 la 7 A. 3SS (P.B.) il vr»« bold tbit 
tlcot tsid* t y lb« d*>**«*M in retp^oM tnijaf^lloai pal ii to lh« eioM ot hli lajary which 
rtxQltod in bt< d*»lb irt rrrbil wllblo Iba tnotolni; of 8. 93 ot the lod. Cr. Act 

lod tbrrrferc cridrar* of «]o«<l]3oi foi ind ilirai Qidi by tha decanted wera idmlMibla in 
aridpooe. 

1 63. (1) No police-officer or other person in authority shall offer 
or make, or cause to offered or made, any such 
^ inducement threat or promise as is mentioned in 
the Indian Evidence Act, 1872, section 24. 

(2) But no police-officer or other person shall prevent by any 
caution or olhcrwifc any person from making in the course of any 
investigation under this Chapter any statement which ho may bo dis* 
po^cd to make of his own free will. 

No pollce>orflcvr.— Tba t«m ** rotlee-oScer*' abonld ba reid fa Its moro eomprobeo- 
lire and ftoyolir tneinlng, lO 207 ; 1 C.L.B. 21 ; 17 B. 433. A rillsgs headman In Madna 
Is not a poliea-oSeer and ibmfore a coafeetlon made te him is not invfmltsible la arideDce, 

7 H. 2S7. Sea the espUaetlcn to 8. 3G of the Erideoca Att wbieh ssya that a Msgistrate In 
that aoellon doea not include the he«d of a rlllege to tladraa ot fiormab or elsewhen 
dUebargiog migitktlsl (unelioai ualett lucb beadmao Is a bfaglitrata exenliiog powert of 
% ItagUtrata coder the Code. 

Peraott la suthorlty.— Tbere Is go defioltioo of this expression in tbs Codeoeaay* 
where else. **Tha test woold «oem to be, has the person autbonty to inUrfaro with the 
matter, and any eooeem or Interest in it, would appear to bo eoSelent to giro him 
anthority **~pet Ssrpeanf, CJ., in 9 B.H.C.R. 366 at 56G. A MagislTate recording a 
confession, 10 C. 773 ; 2 A. 2C0, an Honorary Magistrate, 1 W.R. (Cr.) 24 ; a Village Magis- 
trate, 26 H, 33 i a panchayatdar, H CW.H. 9(^ ; 9 C.W.N. 474 {contra 4 Bom. L.R. 783; 
I A. 46) bare been hold to be '*pcrsoas in aulbority, " but not a medical officer, 

8 Bom. L.R. 307=4Cr. L J. 43. The master of a ressel is person in aathonty, 10 B.L.R. 
Appx. 1. 

Shall offer any inducement. — Itwasargned inSt A. 59J (F.B.) that the provi- 
sions ot this seotian were not merely dtrtclorj/ but *mj<tralive and prohilntive and when 
there is nothing in the Coda to show what will be tbe result of any disobedience of the law, 
the general rule that such illegality resulted loa nalliOealioiiof ail that followed or could be 
said to follow directly from it ; but it was held that it is to the Indian Evidence Act and not 
to the Code of CtimiDal Ptocednre that we have to look as to whether the evidence in point 
is or is not admissible, the more so as tbe Code contains Chapter XLI entitled "Special 
BuUsof Evvienee." Inducement must have reference in any charge against the accused, 
4 A. 43. llere caution, promise of secrecy, is not loducemant, threat or promise within this 
section, 3 Bom. L B. 404 When there was any indneemeot held out to the accused to con- 
fess, such confession is inadmissible in evidence against him, 10 C. 773 ; but the discovery 
of some fact in consequence of the information so obtained from the accused may make it 
evidence in BO far as it relates to that fact, 26 H. 33. An admission obtained from tbe 
accused by persuasion or promise of Immunity by the police is inadmissible in evidence, 
9 W.R. (Cr.) 16 

Threat or promise.— All oppression and treachery m regard to obtaining confessions 
are to be avoided by tbe police under pain of the severest penalties and the practice of em- 
ploying private iudividuals to worm out confessions from accused persons is strictly prohi- 
bited. Nothing BO clearly shows want of defeetivo tact, talent and resource and of patient 
industry iu a police-officer as the resort to foul means to obtain confessions Tbe most 



450 THH CODE OF OBIMINAE PBOOBDOSB. [OHAP. XIT 

^bergis waa expressly taben away by the Ijegialatore and beace the Court eauuot zeluse tba 
granting o( a copy tilt the acouaed by hta otoss'examinatioQ showed that there la a oontra- 
diotioa. It cannot be laid down as a general rule that all omissions are contradictions.lt is for 
the Court to decide in each case whether a particular omlsaion is a contradiction, 29 Cr. L.J. 
SISbIOS Ind. Caa. 167. The right procedure when a witness is contradicting bimselt ia to 
aalr the Judge to look into the diary and decide whether the accused should bare a copy of 
the statement and 11 the copy Is granted, the witness's attention must be called to tbe same 
before the Investigation officer U called to prove the record made by himi 26 139 

at 112 where 39 B. 411 is follotoed. Tbe only way to’cootradiet a witness by a statement made 
by him to the police under this section fa to prove that portion of bia statement to the police 
which contradicts his evidence and put it to him under S. 115, Ind. £v. Act, so that tbe 
witness may have an opportunity o! explaloing the contradiction. Statementa made to tbe 
police at their investigation cannot be need at the trial in any other way. 8 Iiafa. 603. 

I( duly proved. — The words ‘if duly proved* indicate that the record of the ststement 
cannot be admitted in evidence straightway hut tbe officer before whom the statement was 
made should ordinarily be examined as to any alleged statement which is relied on by the 
acoosed for tbe purpose of coutradicting the witness under this section must tbereloie. be 
either proved by the investigating officer or must be admitted by tbe witness in his 
orosa-examloation or must be proved in some other way before it la put to the witness 
under S. 145 of the Ind. Ev. Act. 92 B. 199 at 199 foilmo\ng 26 Bom. Xi B. 965 at 667»2& 
Or. Ii.j. 223-83 Ind. Caa. 1007. 

The accused shall be furnished with a copy thereQt.->*The effect of the 
amendment la to aonual the diseretioe of tbe Magistrate or Judge and to make it obliegtory 
on him to give the aecused copiesol tbe statements eobiect only to the exeelusSon of irrele* 
vant matters which the public interest requires should not be diacloeed, 94 C, 307; 29 Cr. Ii.J. 
297«1(I7 Ind. Csa. 817. There le no obscurity la ibis eeotion so far as tbe grant ol copy 
lacoaceraed. Two points in particular elaod out, and strict adherence to them which 
unfortuoatelf le rare will obviate muob coofusioo. Eirst the question of foraishfog copies ol 
statements recorded by tbe police do not at all arise until tbe witness is called for tbe prose* 
oution, second that tbe accused be fumlsbed witb copies o{ statements unless they contain 
somethlug which coustitntes a contradiction to what the witnesses state in Court. These two 
oircumsteuoes must coexist, 6 Bat. 39 ; 7 Fat. Sps. tinder the code before the amendment 
there was a discretion left to tbe Court In tbe matter of granting copies and tbe rulings 
before tbe amendment would show that tbe Court could refuse to grant copies lor sufficleot 
reasons ; but as the seotiou now stands an aooased person has an absolute right to get a copy 
of tbe etatemeut of a witness that has oot been refused for reasons stated in tbe last 
paragraph of eub-seotion (1). The Court oould not therefore refuse copies because upon a 
peraual ol tbe etatement previously recorded it considers there is no contradiction between 
It and the evidence given at the trial, So Cr. Ii.J.726 at 729—117 Ind. Cas. 213 foUatoing 
7 Pat, 203. 

Proviso (2)..->Tbis proviso Is new and empowers (be Conrt to exclude any part of the 
statement from the copy furnished to the accost on tbe gronnd of Its being not relevant or 
on grounds of public policy after recording'lts opinion to that effect. The ruling In 28 Hli.J. 
182 which held that the hlaglstrate when refusing copies U not bonod to say that he 
considered it Inexpedient to grant them Is no longer law and tbe amendment Is 1° 
accordance with 38 C 660. 

Sub-aectfoo (2).— B. 83, Ind. Er, jlot. deals witb a etatement by a person as to tbe 
cause of his death or to any of the cltcamttaocea which Ksulted !q his death. The dying 
declaration of a deceased person must be taken la the presence of tbe acensed. If not so 
taken the writing cannot be admitted to prove the statooent made. It may however, be 
proved in the ordinary way by a person who heard it and the writing may, be used for 
refreshing the wltnesa’i memory. 8 C, 2ii, \^ere the dying declaration was recorded by 
the police and attested by certain witnesses and tbe writing was sought to beadmltted la 
avideoc*. it was held that It eould not be ao admlttod, but the ttatomeot of tha deceased 
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rrsrM I 7 l^« r«r«99i «b) «1i«t nt lUM bj Ihs d*«evied, 6 O.W.H. 671] 

I( Cr. L i. 759 { 35 C C59 * tot rtn jft tbt cUWneot *dml>slbls tinder lh!i Mctlon the 

tnsit Ueo bli Irut tar centlot de»tb, 25 B 49. tn 7 A. 395 (F.B.) ll me betltbtk 
ilcni ia»de tj ibe In r^r^o** ^ qantlone pat m to the ceuta ot hie Injur; wblob 

r(M 0 ll<«d in bii d'ttb nre tvtMl iM(rrwnft wltblo the tnrtnlnK of 8. 83 of the lod. Er. Act 
kadtbmforetTidraoect qoetUani pat and etene tnedi bj the d«e«M«l vere ndmlulbte In 
eridcnee. 

I G3. ( 1 ) No policc-olBccr or other person in aathority shall oCTcr 
or tnahe, or cause to ho offered or made, ony sach 
beeSe^”'*”^'*' ^ inducement threat or promise ns is mentioned in 
the Indian Evidence Act, 1872, section 24. 

(2) Bat no poiice-ofTicer or other person shall prevent by any 
caution or otherwise nny person from making in tho course of any 
investigation under this Chapter any statement which ho may bo dis- 
posed to make of his own free will. 

No pollce-offtcer.— Tbt Urm ** rollc«-«f!lc«r** iboatd btrtid is tt< mm cumprebea* 
■iT« tad tnnnioK. 1 0. 207 ; 1 C.L.IL 31 ; 17 D. 499. A TllUgs betdmto la MtdrM 

it eot t poiict'oniecr tnd thrr«f<>rq t coofctiloo mtds Id him ii Dot lovltaitiible io erldeDce, 

7 M. 2S7. Bm ihfl ctpUa»tlca to S. 20 of tbo Evidccct Aet wbleb tb«t * SI*giitrttfl la 

tbatt«:iloodoe>ootioelud«tb«hc«dof • in Iftdru or Bortatb or eliowbero 

dUchtrglog mtgiiUtItl iuoeilooi cateti toeb betdmin ii t lltglilrtto ezercliiag powers of 
a lUsitlrtU coder the Code. 

Perioo fa ■uthority.-'Tbere U eo deQoUioo ottbisexprouloa Io ibeCodeot in;* 
where elM. “The teet weoM eeem to be. bee Ibe penoo eotbent; to interfere with the 
metier, tod to; coaeera er loterest ia it. weald tppesr to bo eoCneleat to gire blra 
talborit; "»pet StrgMnt, CJ., la 6 B.H.C.R> 368 el Sa!:*. A MegUtrata rooordLng a 
eoafesslon, 10 C. 779 ; 2 A. 700. aa nooortr; Mtgistrate, 1 W.B. (Cr.) 24 ; a ViHego blagis- 
trat«.28 U. 33 laranebtjatdeMl G.W.N.901: 9C.W.N. 474 (confra 4 Bom. L.R. 785; 
4 A. 46) btTO been held to be ‘'persons la anlborit;." but not a medical officer, 

8 Bom. L.R. 607^4 Cr. L J. 47. Tbemasterofa vessel is person la aathoritf, 10 B.L.R. 
Appx. 1. 

Shall offer ariy Inducement. — It was argued in 31 A. 597 (F.B.) that tbe provi* 
sions ot this seotlOQ were not merelf dtrreforp but sm^^otire and proht6t(tvs and wheo 
there is nolblng in the Code to ihow wb»t will be lbs result of an; disobedience of the law, 
the general rule that each ilUgalit; resulted In a nuliificatioa of all that followed or conld be 
said to follow dicectlj from it ; but it was bold that it la to tbe Indian Evidence Act and not 
to the Code of Criminal Procedure that we have to look aa to whether the evidence m point 
is or U not admissible, the more so as tbe Code contains Chapter XLI entitled " iSpeciot 
Rules 0 / Etndence.” Inducement must have reference in an; charge against tbe aconsed, 
4 A. 4S. Mere caution, promise of eecteo;. is not ioducement, threat or promise within this 
section, 3 Bom, L R. 404. When there was an; indneement held out to the acensed to con* 
less, Bueb confession is inadmissible m evidence against him, 10 C. 775 ; but the discover; 
of some fact m consequence ot the information so obtained from tbo accused ma; make it 
evidence in BO far as it relates to that fact, 26 M. 38. An admission obtained from the 
accused by petsuasion or promise of Immunit; b; the poUco Is inadmissible in evidence, 
9 W.R. (Cf.) 16. 

Throat or promise.— All oppression and treachery in regard to obtaining confesaions 
are to be avoided by tbe police under pain of the severest penalties and tbe practice of em* 
ploying private individuals to worm out confessions from accused personals Etriotl; prohi- 
bited. nothing BO clearly shows want of defective tact, talent and resoorce and of patient 
Indnstry in a pollos-offieer as the resort to foul means to obtain oonfessiona The 
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ignorant and elamsf can ont a case, if lia can torture thecuiprit till be tells bim all about 

it. The detective talent and sagieity manifest themselves in patient and unremitting indas- 
tr 7 in weaving rouud the culprit such a networlc of undoubted facts and damoiog circnm* 
stances gathered from a variety of soorcea that be cauDot escape Sfadras Police Manml, 
Vol.I,p.95. The precautions contemplated herein for the purpose oi recording the coo* 
fessiou of an accused person are mandatory and cannot be evaded by the Police. This 
precaution affords to the accused an opportonity to explain to the hlagistrate that bo was 
making the confession not voluntarily but under police pressure or in pursuance of a 
promise made to binii 29 697 <*110 Ind. Cat. 829. 

1 64-. (i) Any Presidency Magistrate, any Magistrate oj the 
fir^it class and any Magistrate of the second class 

Power to record specially empowered in this behalf by the Local 
statements ana con* t, . Z 3 

fessiens. Oovernment may, tf he is not a police-officer, record 

any statement or confession made to him in the 
course of an investigation under this Chapter or at any time afterwards 
before the commencement of the inquiry or trial. 

(2) Such statements shall be recorded in such of the manners 
hereinafter prescribed for recording evidence as is, in his opinion, best 
fitted for the circumstances of the case. Such confessions shall be 
recorded and signed in the manner provided in section 8d4, and each 
statements or confessions shall then be forwarded to the Magistrate by 
whom the case is to be inquired into or tried. 

(8) A Magistrate shall, before recording any such confession, 
explain fo the person making it that he is not bound to make a confes- 
sion and that if he does so it may be used as evidence against him and 
no Magistrate shall record any such confession unless, upon questioning 
the person making it, he has reason to believe that it was made volun* 
tarily ; and, when he records any confession, be shall make a memo* 
randum at the foot ol such record to the following effect : — 

“ 1 have explained to {name) that he is not bound to make a confes- 
sion and that, if he does so, any confession, he may make may be used as 
evidence against him and I believe that this confession was voluntarily 
made. It was taken in my presence and hearing, and was read over to 
the person making it and admitted by him to be correct, and it contains 
a full and true account of the statement made by him. 

(Signed) A, B., 

' Magistrate." 

'Explanation . is not necessary that the Magistrate receiving 
and recording a confession or statement should be a Magistrate having 
jurisdiction in the case. ' 

Atnendtnent,— -Tha words lo lUlJcs m sub-aection fl) »ro uaw; Iblrd-elMs M*gis* 
trates arc now not empowered to record confeasions, and sacood-cUis Magislratoa to ba 
(peolally empowered. In Bub-soctlou (3) tbdikalialacd wordi are new aud are Introduced to 
give batter gturantca as (o tha ganaloaaes* of (he ooafeasloa and i(« roluatiry eharaoier. 
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Scope and oblect of the «ectlon.*~3. ICI, prahlbiu ih« wrItUn record of 
tt%UT9Ptiii t«beQ bf the polio* tn tb* eoor** of »n lflTe«tis«tioD btlog a«cd a* crideocc, and 
thtTflore Ul( loood rrcMwtrf lo b*v* *frxnn /mu cottkX record mad* bj a )t*gistrata 
and which c»ii, wUheol danger, b« adcilttad oitdcr H. of the Krideoc* Act. Thu acctloa 
nay h« rrpirded a« lon'UoraUry to th* rrecediot Mciioo* of ih* Cod* regaUtlog tb* 
power* of lb* polio* lo record lUumraU Tbl* »fclloii 1« Doi ioleaded to mah* Magiitrate* 
tb* ittUmraraU of polio* tor lbsftirpo>4 of recording eUtemeaU at tbeir de«irs. Tb* 
Mai^itraU iboald abit alo irom rtcordlog tb* ctideno* of wilDeee* aoleat ho basaomo 
auQrano* Iron lh« wllaetm that th*7 ait*nd Tofantatllj and art mablog itatamenU to 
bln e! tbelrewa aooord , 7 &W.K.3(): tC.n.K.49 Tbii lection ii net eonSoed to tb* 
coafavion of tb* aeeoted 99 Bom. L.It. Md at 1C03. Tbli Mctioa does aot applj 
to a eoafeteloa meorded la PmidmeytowQ ia tb* ooar** of a pollc* laraAtlgalloa 
not beld nodet tb* order* of a Pre'ldenep btagliltst* coder 8i. Iftd and 1&? (3) 
ftipra, 52 C 67 /o'Jairing IS C. SIS bnt*** M C. 23 and 8 Pat. 177; wber* It waa 
held diitingaiiblog tb* Caleatlaeatci that Ihtcbaoft* ia thalawla 1923 waa ebTionilp 
mad* to allow a pretldeaer Slagittrate to record a coofmion la tb* eoarM of a police 
InTettigalioo, olberwiae the anesdmeot woold boallogelber meaainglau aad 8. 1 of the 
Code ban Ibe applleatloa of tb* eeetton to tb* polic* aod cot to a Sftglilrat* aot being a 
police otScer. ThU aection li one ot th* exception* to lha mala priaelpls of eridooea that a 
doenment recording tb* coaieetioa m*7 not be glreo In eeldeae*. when the wilneia to th* 
■taiemeot can b« produced and ctn ptor* it bp oral tMllmoop. TbU mciIod ii an exception 
to the wtU ctUblUhed ml* of law and appljing aa It doet to criminal proeecdlaga Its 
praTitioat mail alwaja be complied wUhIa th* •triet«tt poiilbl* manner. The emntUla 
are, the Magiitrate mcordlag tb* coofeation *b*ll. before doing »o expUla to the aeeosed 
(t) thit b* ii oot boaod to mak* a eeafetfloo at alt ; (9) tSit it be doe* lo it map be uacd as 
erideaee agaloit him and oo MagUtrat* ibalt record a eonfeasloa ouleaa upon questloalDg 
thsaecnaed hebai reaaeo to beliere theeoateasten to betoluaUrp and tb* dooaaeat when 
redneed to writleg molt eoaulo at thefootot Ua memoraadom ot tbe essestUIi ai stated 
abere. TbeprarUioaiot thUiectlon ai amended at* somewhat f oiler and twODewptorlsieoi, 
eia., that tbe penoo making it U to be warned that be need oot make sop cooiossloo at all 
and that U be does lo It map be used a* erldenee agsioit bim. If the memoraodom contains 
tb* proper note at tbe foot of It it (bail bepresomed that all IbeformtlUiei referred to ia the 
footnote hare been compiled with. Where bowerer it is defecllre, oader 8. (33, fn/rs tha 
defect map be cored bp examining the Magiitrate a* a witness who recorded the eonfeesloa 
and if bit erideneo shows that the reqotremeots bare bean complied with then the confession 
becomes admissible in eTldeoce, 6 Lab. 63. Under B. S33 tnfra a delect in form u 
eatable and a defect in labstance Is not. II tbe warning was giren bp tbe Magistrate, 
bnt be failed to embodp the fact in tbe mamorandnm aoeb a detect is earable Bat if tbe 
warning bad not In fact been giTeo the defeot oanoot be oared, as tbe statement cannot be 
beld to have been dolp made, 6 Lata. 619. PanctillonsDess and care m tbe recording 
of a confession are of tbe otmost imporlaooe and it is essential th’tt tbe Magistrate 
ebonld eatisip himself in ererp reasonable wap before teosrdingit that it is maderolQntarilp, 
Tbe Magistrate sbonld qnestion the person, to find out wbelber be is making the 
etatement Tolnntarilp. Sneh questlona must bedirected to eliciting facte which will enable 
the Magistrate to judge of the character of tbe coofeesion and not merely to repeat some 
formnlaa which the accused can scaroelp appreoiate, 28 Cr LJ. 782*86 Ind. Cas. 414. 
The Magistrate ought to be satisfied before he proceeds to record the statement ot confession 
that it IS Toluntarilp made. 5 A. 293. Tbe Magistrate cannot under this section reqnlre th* 
attendance ot any person and bas no power to pat questions to the witness except to make 
the meaning of tbe deponent clear. Nor can a police-officer compel a witness to go before a 
Magistrate to make a ststement under this section, 29 C. 483 ; 6 C.W.M. 596, If a police* 
officer bas reason to beliere that tbe witnesses are likely to be gained over be ehould send 
without any delay the accused and tbe witnesses to tbe Magistrate'baTing jurisdiction. 
This section was not intended to enable tbe police to obtain an inorimoating statement from 
some person, and aa it Were to pat a seal on that etatement by sending in that person to a 
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MagistntQ practically under custody, to be examined before the iodicial inquiry or trial, 
and therefore compromised in his evideaca when jndioial proceedings are regularly taken, 
27 C. 295 at 300 ; see also 29 Bom< L.R. 936 at 1033, where it was held that the very fact that 
the statements are recorded under this seetiou lead to the presumption or the showing of the 
prosecution itself that the witnesses whose statements taken down are weak ; if the police 
take the risk and their action is not outdde the law it is difficult to sea how the Courts can 
prevent or discourage their doing so. This section only applies to statements recorded before 
inquiry or trial commeuces, 32 C. 1085 ; 16 U. 421 ; 8 Bom. L.R. 589. Under this section 
the hlagistrate recording a confession is bound to record every question put to the person 
making the confession. It is of great importance that the provision of law should be obeyed. 
Otherwise it would be impossible to tell bow fat the deponent has deposed voluntarily and 
how fat his statement was got out of him by oross-examining him by means of questions 
put to him, 26 Cr. L.J. 1209=88 Ind. Ca8.729. 

Any Prealdency Magistrate, etc.~-Asto power of Presidency Magistrates to record 
confessions see 5 Pat. 177 duUnguithing the eases Id 52 C. 67 and 15 C. 595. Bee also 54 C. 29. 
All Magistrates are not empowered now to record confessions. Third-class Magistrates have 
no power to record confessions and &ecoDd*clas3 Magistrates have to be specially empowered, 

I The explanation to this section makes it olear that neither the fact that a Magistrate has no 
jurisdiction to inquire into or try the case not the fact that he will be the Magistrate who 
will have to try the ease liter on, will disentitle him from recording a statement or confession 
under this section. In 3 C.W.N. 387 it was held that if after recording a concession under 
thia aection the same Magistrate holds the subsequent inquiry it will not make the conies* 

I aion inadmissible, aee also 37 G 467. CQnfe3slQ n_to a_aia gi5tra te in England nr in aiorsjgn 
country say French pos sessions U admissible In evid ence, 1929 U.W.H. 383. 

1( he le act a police-officer.— This expression is not defined in the Code. See 
S. 4 (1) (p) supro, which defines officer in charge of a police station aa looluding the polioe* 
officer above the rank of a constable. In 9 Sf. 97, it was held that there being no definition^ 
of the term “poiloe-offleet " In the AbksrI Act, the definition of the General Polioe Aot 
ZXIVof lS59i S. 1, must beapphed. The powers are tube exercised by Meglatratea who 
are not police officers. Even a police officer cannot be employed as a scribe to taka down a 
confession, 9 C, L J. 53=10 Cr. L J, 329=3 Ind, Caa. 629. Police officers having Magisterial 
powers are disqualified from recording statements or ooufes sion. 1 C 207. A village pafel in 
Bombay and village headman in Madras ate not competent to record confession, 17 B. 483 ; 
"Mad. Q. 0, No. 38S3 J. dated 17*12*1687 but eee 7 U. 297. An Abkari officer who is in the 
conduct of an investigation of an 'oBence punishable under that Act exercises the powers 
conferred hy this Code upon an officer in charge of a police etation for the Investigation of a 
cognicable oSence, is a police officer within 8. 29 of the Ind. Ev. Act and any confession 
made to him in the coarse of his investigation nnder the Abkari Act or under this Code 
is inadmissible in evidence 51 B. 78 (F.B). 8o also an incriminating etatement to an 
Abkari peon who In relation to an Abkail lospeotor is in the poaltion of a police constable, 
31 Bom. L.R. 49, follamng 91 B. 78 (F.B.) 

May record any atatement or confeaalon.— The statement which this section 
contemplates is the statement of a witness and not of an accused. Buch a statement Is 
admissible in evidence to corroborate the etatement by a witness betore the Committing 
Magistrate and from which the witness resiles in the Bossions Court, 43 M. 768. The previous 
statomeut of a witness recorded under this section is admissible only for the purpose of Im* 
peaching iho credit of the witness under Ss tllandllSol the Ind. Ev. Act and cannot bo 
used as substantive evidoneo against the accused or for any other purpose. B. 288 injra 
does not apply to .such etatements as that eectiou enacts a special provision for the ad* 
mission against the accused at a Besslons trial of statements made by witnesses before the 
committing Magistrate after the accused had an opportunity of cross-examining the 
witnesses, 23 A.L.J. 09S at 993 /oUawing 34 Ind. App. 53. 26 H. 19l Bub section (3) of this 
section requires that the statement contemplated by this Bsotion should be recorded in the 
manner provided'byB. 861 infra and tbemede prescribed for recording evidence (Ss, 335 to 8681 
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6. IGl) 

no rts)/ rtUle to lie lUUornVi tl »ljn# tti«n<nn«r froTi3f3l?yB Kt infra 

rtUln to ell itiUoffit* fi r«*r?f5i •tflb*# oiaocnilrff to eoofwbo or nol. Tt ibe 

fectioa b»dl&tn}d«>3lb< t»na**rUtear3V‘' 11 lolsrladetUVarnltof Aoco^edpvnoof 

Kf well M tbOM ct nIlOM*'* it dicM fean dirreted lb* toratt cImi oI iUloa«nl4 lot^ ncord* 
*d Id lb* ci«nD<rftT*crlM In B. S'*'! fx/'d c^fdirwlinfi m It d’ve, IhsI (ttUmenU 

witblo tie enoiofi cf Ibc fretin to t« irecrded |q lb» /n«OBerffr«ril<tl in 8. SCi infra 
Tbt re»»oa it that Ihi reeiioD t«Ut«i ton lUfeof lb* e»i*, ctadf, tb« {yilin lorniti^lloa 
lU^e, nt irbicb itttesoraUof tbcnocaardwblc’i nr*o(fafr (ban rolBnt«i7conrr«<lontaod »bkb 
onto be elklUd hj bSictialntllcnanoBtlbUcdfdto lectUined frea bitn. 8k. 700 md 3(3 
«blcb nnlbe calf rroriiloni c( tbe Onl* ealSorlflcc lb* ctimlnalion of the nccaiH elearlj 
•bowing tbecbjMtci lb* nsrelnalioB Itbctloctulo IncHtninaling itatemenlt from tbe 
neea>ed, bol it calf to raeblt bim to eiflalo clrcoattenoet ngtlntlblm la tbe eTldton 
nddoerd. 2 C.V.K. *t 1iS'7l8 : 2 Lab. lit Tbet* It » nttf eUtr end inroriant dutinc* 
tloadrewn la tbli eeollon ; e lUifoenl Ulc bciwordod Is one of tbe laodn In wbleberldenn 
It to be U>ea ; • roolmlcs la Ibe atoorr tf^oiiri hy fi. $&t, infra. Tbf Mlrg of a 
Beat** arr^ft to freicffOM a cbttxe or arretocebl* lotflelon aolnit eome j^non other 
than (be pereos latblng eneb eUtesicot. fi U> 331 at 23S ;3fi M, fiT7 at 379; tee alo 2 B. 3tJ; 
2 Lab. 129 end 8 C.V.N. 23. It U not obll^^lorf coder tbliMcUon on a SligUtreto bold* 
logao InreiUgetloa erprcllmlaer/ lo<)o1rf coder B )b9. $upra to rroerd In writtlog a oon* 
fenloo Bide to blco bf aa aocoeed, and eoeb coBfeeOon oaf bo p rored bf erti lo<tImonf of 
tbe Ueslitnto to wbom (he eoateidoo wee made, if M. 230, bot ee« 19 C. 167 where oral 
eTideaee eru held loadmleelble. ^Vbere an aeeoNd penoa rnabn aeUtenrot coder Ible 
•eetloa before a Uafletrate cel belog a eeoloMloa bat of aa rtcDlpetcrp ebaraeter coeh ctste* 
ineDtlcttl]] admltelblela erldeae«agale*t tbeaeeoied at bit trialas eeldenee of a fact 
relaUre to tbe protecoUea eate i Bat. 837 when l9 0.167 ; 2 C.W.M. 703 and 7 A. 6iS are 
nJertiXo. Bee alto 26 Cr, L.J. 1279*69 led. Caa 1035 where It wet held that tbe word 
*'iUteaeat'*oe<tirrlDg la tbUaeetieo It cot Itialted toaetateneDt bf a wiioewbct laelcdee 
also one made bf aa aoooaed person cot BDocotiog to a coDlculoa. 

ta (be couree of an Inveatfratlon or at any time afterwards before com* 
Riencemeat of the Inquiry or trlal.*-A eoofessloD bf ao accDsed person rsif be recorded 
la tbe course of ao lorestigatioQ before tbe comoencemeot of tbe magiaterlal icqulrf or 
trial or during an loqulrf or trial and wbeo tbe accused is examioed. This eeotlon applies 


gallon Is deSoed in 5. i (1), (i) tupra as ioelndlog a}] proceedings under tbe Code for (be 
collection of evideoce bf tbe police. There la notblng to show that iQTestigstion must 
ceceaurilf terminate before tbe Inqnlrf or trial begins. Both inaf be aimnltaDBans The 
condition requiring a conleeeloo to be prior to the commencement of the Ingolrf 
is calf Imposed wbeo tbe laTesttgatlcu baa ceased and not when It {a made in the course of 
the ioTestigatton, 37 0. 46? at 499. An admission or confession made bf a person 
complained against before a Magisitale holding an loqolrf under 8. 202, in/ra is not 
a statement recorded under (bis aeotion or 8, 8S4, infra. Tt is not recorded under 
thiseeciion because it if not made during tbe couree of an iorestjgatlon and it is cot 
recorded nnder 8 364, tn/ra because the person complained against is not an accused he 
being not tried for an oBence. Tbe Code doea not contemplate a statemeot on the exami- 
nation of the petitioner, being recorded In anch a proceeding, and therefore such a statement 
is inadmissible in eridence, 32 C. 1083 at 1<»89 'Where an accused is sent to a Ifagistrata 
by the police to have bis conlession recorded and before the Magistrate be makes a statement 
which did not amount to a confession, narertbelesa the statement so recorded was held 
admissible in evidence as evidence d condnet, 6 Pat. 747. Rale 19S Mad. Cr. Rules of 
pr., prohibiting a village Magistrate (rom recording a confession after the commencement of 
tbe police Investigation is not a rule of lawbnt Is merely a departments] rule violatlonof 
which will not render tbe confession so recorded inadmissible in evidenoe, 91 Bf. 167. Tbit 
deeUton U erltmlsed la 28 L.W- (Jeqr.J 98, and good reaeosi are given for not attaching tbe 
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Ewne weight to conleesiona recorded hy ^UUge Magistrates as is attached to coofesaioas ' m* 
corded by higher Magistrates aad the rale cooUiaed ia the Cr2. /?ufes of Practise so loag as 
it is not itUra vires o( the power of the inlo making authority is as much a rule of law as 
this Code and the Ind. Ev. Act. 

Sub'SectlOQ (2).-~Thia sub'sectioD deaU with the mauuet of recording a confessioa. 
It was held in 29 U. S9, folloxoing 16 M. 421 that a Magistrate taking statements under ibis 
section ia acting in discharge of duties imposed on him by law and he ia empowered to 
admimeter an oath under Ba. 1 and 5 of the Ostbs Aot. and au iuTestigation under Chapter 
XIV of the Code ia a stage of a judicial proceeding, and a person making ou oath a false 
statement in the course of such an inTeatlgation commits an oSenee under B 193. LPC.; 
see also 22 A US and 2 B. 641. Bat this sab eaetlon says that " iS^uch ttatemeni ihalthe 
recordad in such of the manners hereinafler ;pre%onhtd /or recor Jtnp evidence," referring 
evidently to Chapter XXV of the Code which makes no reterenoe as to putting the person 
on oath. Where a Magistrate records the .'tccused’a oonfessioa not in th e form prescribed by 
law but puts down the gist of the oonfession in a narrative form and the only warning given 
was by asking the accused whether he ia willing to make a coniession voluntarily hut did 
not put questiona to find out the voluntary character of the coniession, >t was held that 
there was no compliaoce with the regalrenteaka of lew, SOC.W.M. 451=^27 Cr. L.7. 621— 91 
lod. Caa. 365. Beading thib sub'Section with Chapter X XV of the Coda there Is no necessity 
to administer an oath. Moreover, with regard to the confessions, no oath could be validly 
administered to the person making this coosession, and the confea eioa so taken on oath is 
no eoafession, «od {s inadmissible in evidence. The object of the eection as pointed out 
already u merety to secure a tormal record of statements including eostessioas pritna /c^s 
accurate, before a competeot authority, so that they may be admissible ia evidesoe, and for 
this purpose it ie not quite necessary to administer aa oitb ; eoofessiooe are to be recorded 
sod signed in the manner provided iu 8. 861, tn/ra, and are to be 1 otwarded to the Magistrate 
by whom the case is to be ioquired into or tried. A confession doly recorded by a Magistrate 
in a bfative State in proceedings under the provisions of the Code is admissible in evidence in 
a trial before a Magistrate fo British India, 12 A. 593t 22 B. 233, but a confession made 
before a foreign Cenrt cannot be used against an accused person unless it is sworn to, like 
confessions made to private individnale. Weir 11. 125. A Confession made to a Magistrate 
in England or in a loreign country eay the French Fossessioss Is admissible in evidence 
1929 H.W.H. 883. 

Sub*Sect(o(i (Sh—Tbe whole objeciand policy -of putting questions to the aeonsed 
before recording a Confession as suggested by Rule 196 of the Mad. Cr, B«les of Procitce is 
that a Magistrate should be satisfied that there was uo compulsion by the Police or iUtreat* 
ment BO as to raise a BUplcion as to tbevolnutary charaoter of tba statement and when 
the spirit of the rule ie satisfied it is oDdesirable that the question shonld be pot in 
the form showing a total want of trust in the Police. The questions to be put as given In 
this rule seem to be leadiog questions suggeetiog torture or other ilUreatment by ibe Police 
and it seems undesirable to put such questions in the form mentioned in the rule 51 M 15T. 
The qneetion of tortuie or ilUreatment tut th» police may be omitted (o meet ibis objection. 
The provisions of this section read with 8. SCt, infra are Imperative and S 559. infra will 
not reader a confession admiselble when no attempt has been made to conform to its provl' 
slon*. 9 V. 224 ; S3 H. 977; 17 C 862 ; 18 Or. L J. 623 »39 Ind. Cat. 991 1 18 Cr. t.J. 72l» 

48 Ind. Cas. 721. Failnre to give the necessary warning to tbe accused that if he does make 
a confession It might be used as evidence against him would render the coofesslon recorded 
inadmissible in evidence against the accused. 6 Lab 188. Where tbe certificate arpnodedto tbe 
record of tbe confession did not comply with tbe provisions of this enb-sect!oo, tbe defect 
can be enred by examining the Msgfsiratewho bad recorded (be confession and then it 
boeomea admissible In evidence, 6 Lab. 58; 28 Cr. L.J. H58«83Ind. Cat. 1026, The 
qnestlootog mentioned herein refers only to qoMtionlng the aocuied In order to find out 
whether the oonfedoa Is made voiuntarliy or not, 1 Bern. L. R. 897. Where a Magistrate 
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lD«U«AoIfti\lr(;lbeicei3»^lMtoth«To)onUt7c1a«neUrot Ibe Mnfetiton nuda in tha 
fttVrj him afurtba confection waa recordrd, It w»t beld tbit tbe deffn;! wai 
nmly one of form and not all^'rini; tb« cbaraolcr of tba confe«1oo, 13 C. S73. Tbit baa no 
nfrnoca to tha qoMlionlni; cflbeaooa*aA aa to lha lobjoct-maltar of hit confaMtoo, and 
eothlnc la tba eaten cl croti-csamination ot tba aceowd if r^rmlttible ; qamtiona tending 
to maVa a panon Inerimlnala hlmaelt ara blgblp Improper, Weir II. 139; 43 A. 169 ; 
23 B. 221, hot «brn tba confeuice an« rr<cordi<d not in tba abapa of qoutiont and aniwan 
aa rrqalrad bp E SCI, {n/ro, bat in a almpla namtira form and ' thero nat nothing to abow 
that tbe aecnvd arat prtjndiced Ibanbp, tha error will Dot aQeet tha admltilbilitp of tha 
eonfmlon, BC. 616; 14 C. 832: 8 A. 233 at 266 ; 43 A. 166; 23 B. 221. Tba exact worda 
of tha wsmiog which coder the prariafonaof tbit aoetlon tna<t ba glrea to a perron making 
a confrarion am sot rerp material, prorided tha ItagUtrata axplaini and tbe perron making 
tba rUUment clearlp cnder^Undi that ha need not make tba confeaalon, 26 Cr L J. 1433 w 
89 Ind. Cm. 1026. W'ben a canteraion la taken dawn in a Darnliva form it I« onip an 
irregnlaritp which canid be enrod bp tha cxamlnatloQ ot tba 3Iaglitrala nnder B. 633 infra, 
g C.LJ. SS>10 Cr. LJ. S23 b 3 Ind. Cat 623. To 13 C.W.N. Seisg C.L.J. 663-10 Cr. 
LJ. 123ss2Ind Cm 691, It araa held that tbera wat no wirrant or JaitlQeatlon for tbe 
InUrrention ot a third partp at a qoeUioner, dirtcllp or indlnetlp, of a confeariog pruonrr. 
To tap tha leait, tbe practice If objeelionabla; nor can the police record a eonfewlon and 
glTetheume to the 3Iagi<trato to enable him to qnettloD tha aecnied, 7 C.W.K. 220. 
It wonid be going too far to tap that a 3fagl«trata recording a eoafea«!oo tboold not pot anp 
qaeatloa to the perron making the confeaaton But It U equatlp certain that hit position 
when recording sneh aUtemeot or coofortion It merelp thalol a recording ifagirtrato and 
that he Is In no aente loqalring into the cate and that he is in no tense an loTestigatlng 
officer, 23 A.B J. 719-26 Cr L J. 1209w&3 Ind Caa 729. Under tbit toctlon tbe bfagistrate 
tboold make a eerleoi attempt to tatUfp blmtelf that tbe coDfessioD be It to record b 
Tolantarp. Tbe ezpressloa osed it "has reason to lelieve*' Unleet tbe Magistrate la 
affirmatleelp lattsfled at to the eolootarp natonot tbe eoDfestlon be ongbt not to record 
one, ot girt the etrtifieate, 23 B. 168 " If a eoofestioo proceeds from remorse ot a desire 
to make reparation for tbe crime, itlt admissible: ItitflowslrDm hope or fear exacted bp a 
person In aatbontp it it ioadmlsslble.** 

“ In tbe ease of a confession before a Magistrate or before anp other person, nnless it be 
ihown affirmatirelp on the part of the prosecation that it was made witboat the defendant's 
being indneed to make it bp anp promise of fsronr or bp menaces, or nndae terror, it shall 
not be receired in evidence against him “ Areh. Cr. Ft, Ev. and Pra. p, 375. 

Tha prorlsiODS of this section reqnire that a Magistrate shall not reoord a confession 
nnless upon questioning the person making it he has reason to belleTS that he has confessed 
Tolnntarilp. Tbe dntp imposed upon a Magistrate before whom a person is brought to make 
a confession is plain. He must question tbe prisoner to discover tbe voluntarp nature of the 
confession and this questioning must be in pursnance ot a real endeavour to find out the 
object ot it, the requirement not being satisfied bp a few formal questions. In faot tbe 
wording of the sub’section contemplates that tbe Magistrate shall hear the confession first 
witbont making a record that he shall then pot qnestlons to ascertain its volnntarp 
character and if ha baa reason to believe that it is voluntarp he map record tbe confession 
writing oat In full everp question pot bp him and everp answer given and following the 
provisions ol 6 361 infra the qaestiontng of tbo person before recording a confession is a 
matter of substance and not ot mere form and tbe omission cannot be cured bp anp evidence 
nnder B. 633 infra. In view of the propenwtpof tbe police to induce prisoners to confess, tbe 
Legislature has imposed on Magistrates the doty of making a eubstantial inquiry for them* 
selves as to the voluntarp natnre of a confession and unless such inquiry is made, a confession 
made even before a Magistrate is not admissible in evidence, 3 LBR. 173=4 Or. L.J. 198> 
Asking tbo acensed about tbe voluntary nature ot tbe confession at tbe end of tbe 
statement instead of at the beginolng is only a defect In form and does not alter 
tbe character of tbe confession. Tbe whole confession ‘should not be rejected 
merely because it U partly bad, 46 C 873. Care and circumspection is to be 
exercised in recording a confession.' Questions put to the accused to ascertain tbe volnn. 

83 
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iatynatoteof the confessioa ehoald be recorded. A& ecoused elioQld be warned oi 
the coQseqaenoes if be lalselj implieatea himself in the hope of release and sbonld 
be ashed if the police of any other eabjeetedbim to iU'treatment. It is not enfficient for 
ft Magistrate to put one comptebensWa question as to the nature of the confession. The 
Magistrate shonld consclentionsly satisfy bimsel! that the man is a free agent and his 
confession is Tolantary, IS Cr.LJ. 633«a2S Ind. Cas. 533, Where the committing Magistiata 
who recorded a confession did not sign tbe certificate as requited by this section and did not 
ash tbe accused whether the statement which he was>going to make, was voluntary, but 
merely put tbe question whether he made the etatement out of bis free will, It was held that 
the evidence of the recording Magistrate saying that he bad observed all the provisions of 
this section was sufficient to make the confession admissible and tbe question put by him 
-whether the confession was made out of accused's free will was eqnivalent to asking him 
whether be made the confession voluntarily, 3 Fal 872 ; 2) Cr. L-J, 6>8s73 Ind. Cas. 506. 

Where the confession Is made to a Magistrate dating the course of a police iuvestiga* 
iion, there f s a duty east on the Magistrate to question the acoused to e itisCy himself, that tbe 
statement was made voluotarify and when each confession is subsequently retracted, the 
Court before admitting it in evideoce most come to a definite coticlnslou as to its voluntary 
character, 29 Cr. L J. 116=76 Ind. C8B..186. The Magistrate should he paiticnlarly careful 
when the accused is produced helore him from police custody. Tbe first question which a 
Magistrate should put in such a case is how long has the accused been in police custody, 
25 B. 543, and this fact aud the length ot time daring which the police custody continued are 
to be considered as very mnetlal in jndgiog whether a ccanfessioa is voluntary cr not, 
13 C.IH.H. 661«9 C.L.J. 663=10 Cr. h.i. 125=2 Ind. Caa. 681 ; 7 C. W. N. 437 { 22 M. iS. 
A eonfessioa should be recorded m tbe actual words used by tbe accused, 4 A 46. Tbs 
memonndam txoder this section is quite distinct from tbe memorandum requited under 
8, 364 (S| infra An English memoraodum Is not requited in tbe case of a confestloa record* 
ed under this section, id C. S39. Tbe memorandum to be valid need not be written on tbe 
eatne day tbe eenfessiou is recorded, 6 B. 263. bnt a confession does not become inadmissible 
merely because tbe memorandum bss not been written in tbe exact form ptesccibed, 
3 A. 838 ; 22 U. 19, The metaotandum need not be in the Magistrate’s haodwriUng, 8 W,B, 
(Cr.) 93, but it must appear at the foot ot record and signed by him. 3 C.Yf.M. 337. When 
there is no memotaadom at all the Court telusod to admit the conieasion, in evidence, 
2 0.117.11. 702 ; but oral evidence as to the confession may be taken when the Magistrate bad 
not properly recorded a confession under tbie section, 2 B.H.C.R. 397. When a Magistrate 
inadvertestly omits to certify the vofantary nsturaot a coufessioa recorded by him under this 
eection, tbe detect may be cured by tbe evidence of the M agistrate as a witness, 12 Cr. h.J. 
16=9 Ind. Cae.ldS. See also 8. 933 in/ra which cures detects of this sort ; when a Magis' 
trate who recorded a confession appended to it a certificate that he believed tbe oontesslon 
was not voluntary, held that the confessional statement was Inadmissible fer want of a 
certificate under suh'seotlon (9) ot the aeetlou. 7 Cr. L. Rev. 38. Bee also 9 Cr. I,.d. 297=1 
Ind. Cas. 444. Where the certificate requited by the section is duly recorded under this 
anVeeoUou and appended to the record of tbe oonfassion the pieeumption is that the ptecau* 
lion described in the section was duly lakeo. Tbe law does not anywherestate what 
queatlone the Magistrate who is asked to leoord a confession must put in order to satisfy 
himself as to the direction contained lathe eection, 28 Cr. L.1. 107»lO4 Ind. Cat, 247. There 
Is nothing in this or any other section in (he Code which prohibits the Magiatrate from 
recording a statement il the accused chooses tn make one before he is placed on bis trial. 
Bncb a statement if proved to be volnnlary la not only admissible, but is of the greatest 
value as a fact relevant to the pTObabllity or improbability of his guilt, 24 Cr. L.J. 723= 
73 Ind. Cat. 963. The pteTlout statement ot a witness recorded under this section caa he 
used as provided by Ss. 145 and J55 Ind. Ev. Act but It cannot be used as substantive 
evideace of the defects contained therein, 90 A. 2(2. 

e*pl«natfon.— The explanation to this acotlon was added In the Code of 1893 to meet 
the afvergent views which existed in the Allahabad and Madras High Courts. Where a 
third-class Magistrate not empowered to commit lor trial records a statement under this 
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itclisti in « c^i trSkUe rificrirflj V7 n Ccnrt cl Stv'lrti Iht tUUtnrnt if n<‘i ttldfac* In » 
lUcf of JndirUI «ilk1o F«. 101 1P3. I.r.C., md «hfn inch * lUUtufnl li 

inbMqntntir ntnkcUvS Ufore 1 liiTini; Joriidiclicn, tb»t will not larnifh » 

bMii lor an tlUmatiTc tbfrc* ct Kltinit falir ctidmc* in » JodIcifI froc««dlnK. 
It Doni.L.B.753«lSCr. L J. 703-18 lad. Cat. 817. 

1 65. (1) WhcncTct an ofticor in charge of a police-station, or a 
police-officer making an investigation has reason’ 
roH«- alJe grounds /or belieeing that ant/ihing necessary 
for the purposes 0 / an investigation into any offence 
which he is authorised to investigate may be found in any place 
within the Uinits 0 / the poliee’Station of which he it in charge, or to 
which he is attached, and that such thing cannot in his opinion beof^er- 
wise obftttnetl without undue defay, such offeer may, after recording in 
writing the grounds of his belief and in such writing, so far 

as possible, the thing for which search is to be made, search, or cause 
search lo be made, for such l/jin< 7 , in any place within the limits of sneb 
station. 

(2) A police-officer />roceedmi 7 under sub’secihn (I) Bhall, if 
practicable, conduct the search in person. 

(3) If be is unable to conduct tbe search in person, and there is 
no other pereon competent to make the search present at the time, he 
may, after recording in writing his reasons for so doing requite any 
officer subordinate to him to make the search, and he shall deliver to 
sneh subordinate officer an order in writing specifying the place to he 
searched and, so far as possible, </»« thing for which search is to be 
made ; and such subordinate officer may thereupon search for such 
thing in such place. 

(4) The provisions of this Code as to search-warrants and lAe 
j7C««ralproi3tsiorts as to searches contained in seclto» lOHand sectionlOS 
shall, BO far as may be, apply to a search made under this section, 

(5) Copies of any record made under sub-section (2) or suh-sec’ 
iion (3) shall forthwith be sent to the nearest Magistrate empotoered to 
take cognizance of the offence and the owner or occupier of the place 
searched shall on application be furnished with a copy of the same by 
the Magistrate : 

Provided that he shall pay for the same unless the Magistrate for 
some special reason thinks fit to furnish it free of cost. 

Amendmeat.— Sub-8ectioD8(I}aDd(3)otlhusectioD which de&l with searches by 
police'OfBcers have been rcdralted la order to obviate the dii&eaUies arising from the 
decisions of the Calcutta High Court Id 12 C.W.N. 1016 and 13 C.W.M. 333. The amend- 
ment in sub'SCCtion (3) is only verbal and sab-feoticn (4) applies to provisions of Ss. 103 and 
103 as to Eoarches made under a warrant to searches made under this section.— SltUemanl of 
Objecii and lUasons. Bub-sectloa (5) la aew. 
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< Scope of tbe section.— The potrec of search given under this secUon is incidental 
to tbe conduct of investigation into an ofieoce which tbe police-officer is authorized bf law 
to investigate, Sa. ISS and lfi6 supro. Therefore if he makes an investigation into a non* 
cognizable offence without the order of a Magistrate, he has no right to enter into a house to 
make a search uodec this section, 24 C. 691. Tbe provisions of this section are so strict that 
before entering a bouse an investigating officer has to specif; in writing tbe thing for which 
search is to be made and also tbe grounds of hta belief that such a thing would be found in 
the house which he desired to enter. A promiscoons entry into a house is not permitted to 
an investigating officer simply to satisfy himself as to the truth of an allegation made by a 
complainant or an accused person or a witness and by such s promiscuous entry the police- 
officer cannot be said to be acting in the discharge of his dnty as a public officer, 26 A.L J. 
410. Before the amendment the section authorized a search for a speciSo document or thing 
but now the power to search is very much wider. The section seams to authorize a general 
search but at the same time the object seems to be to discourage a general search by requiring 
as far as possible to specify the thing for which the search is to be made. Search warrants 
are a species of process exceedingly arbitrary in character and inasmuch as they are 
resorted to only for very urgent and satisfactory reasons, the rules of law which pertain to 
them are of more than ordinary strictoess. In the first place, it is common lesroiog that 
they are only to he granted in tbe cases expressly authorized by law and not generally in 
Each cases until it has been shown beforo a responsible officer on oath that a crime has been 
committed and the officer has reason to believe that the ofiender or tbe property which is 
tbe subject or the instrument of crime Is concealed in some specified boose or place. Tbe 
law clearly intends that evidence shall be given of such facts as shall satisfy the officer 
issuing the warrant that there is reason to believe that a house or room or place contains 
property which is the subject of the oSeoee. Search warrants are always open to very 
serious objection and very great particularity is justly required by law incases, where they 
Ate authorized before the privacy of man’s premises is allowed to be invaded by tbe minister 
oftbelaw. 93 C. 719. But the section requires two safeguards that a police-officer is to 
record in writing tbs grounds of his belief and give his reasons as required by this section 
and the thing to be searched should be specified as far as possible, see 23 A.L.J. 1037. This 
section requires, before it can be brought into operation, that there must be an ofieoce 
which tbe police-officer is aathorized to investigate. As soon as tbe poiioa-officer suspected 
that a person is not produciog tbe real thing, aod there was in bis opinion an ofieoce 
committed, be could act under this section, bat tbs suspicion that here is an offence com- 
mitted and tberefozo a search is to be made, must be formed honestly, 27 B. 590 at 593, 
This section now aotborizcs a general search on the chance that something may ba-found, 
difiering from tbe view expressed in 39 C. 304; 16 C.W.N. 1078 ; 38 A. 14 In the Joint 
Committee's report we find that the auendmeot was made to counteract the efieot of the 
Oalcutta decisions only in 33 C. 304 and 12 C.W.N. 1016, which bad created unnecessary 
difficulties, 13 A. L J. 691. It was held in 41 C. 261 that this section authorises tbe search 
ol the house of an accused person for specific documents and things necessary to tbe conduet 
of an inveitigatioo into an ofienee but now tbe woids ' anything necessary for tbe purpose of 
an Investigation into an ofiiQce’ give much wider power of seircb. See 23 A.B.J. 1037s 
27 Cr. L J. 11^=91 Ind. Cat. 43. 

Anything necessary for the purposes of an Investigatloo.—A promiscuous 
entry Into houses is not permitted simply to satisfy as to the truth ol the allegations made 
by acomplaiuant or an accused person ora witness but before entry the officer has to specify 
In writing the thing for which a search u to be made and the ground of his belief that such 
a thing necessary for the purpose of bis investigation will be found in the honse ho desired 
to enter, 28 A.L J. 410. A general search means a search not in respect of speclfio documents 
or things which the officer considered were necessary or desirable for the purpose of the In- 
vestigation in haod but a roving commission for the purpose of discovering documents 
Of things which might Involve persons In criminal liability. If for instaoco to go 
and search the honsool a well-knoim budwasA with tbe bops of finding-stolen pro- 
perty in hit house, not tbs property Involved la a case which the polios might have been 
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6. 16»1 

lnT«l1r»ll0R tt ‘nr •rlltl* ll>%l »«1d b« dpKfJbwl •« a p-aeril mreh ht itolen 

rnrfrtr ; In clJifr »0f<5* »t«rf *>>• aMtrh aban** forilolcn artJclM g-aerilly and 

t)oiref»r«:5fieanUlM ni»ntloa"d ly aMiarUJnaBl ai bwlog l>««ea itoleo, 27 Cf. LJ. 1193 
alll97"V7 tod. Cat 93) «b«re S9 C. 931 duuntfi. Tbli aKlion daei oot ampower a 
poliee ta»<‘areh lor lb< rarp-wa ot div^arcfitiit arni*£n]ert|l7. Tbathtogi isircbad 

lor, mo't be n(VN>*«»rf for lb« parrot' ol )**• lol^ any oSsoce «bleb bo it 

aalbonred lo lnre«l<f;«t«, 8 C Li. 79. Bnrcb |a la be coadaeted only ai a tt«p In |he 
InTeiUgftllon ol a coaipItUd crloe wbieb ba It aalborltcd Vo loTe*ligtt«. 

Sub-aectlon (3}.->Thii lab-eecUoa not neaa that Iba InTMUgallng officer 
pertooally coodaetiog the aeireb DUitblmKlI loa)# Iba aearcbi^.y., raniack boxes, asamlne 
the roof, dig the floor, or otberwlia seek lor lb* property, nor is It nromtary that tbeso mnst 
Uka place aoder hU vary ayai. Tha mttaliig ot tba aub'sectlon Is Ibat Ibo officer ihoatd be 
present on Ibe spot and ihotild aiercise « general taperrial on and in eaie ha la anabta to be 
presenlat the tearcS. ha U to dapata In writing oaa Dibit aubordiattei to search In bis 
stead aoder sab aocllon (3J, 3] U L i. 4IS-11912) UW.H. llllwl3Cr. Li. 763- 
17 iBd. Cat. 73. 

Sub«aeetloo {3}.'~Thaob]eet it to ditcoarsge geaarat searobby loilitlag tbit tha 
officer should speeily ai lat at potiible the thing lor tibich search ii to ba made. Where 
the 8. 11. 0. ot Ibeoffieet eoaduetiog the iovestigalioo it anabla to eoaduet the eeareb la 
person, ha rasy depute a aobordlaate officer by a written order to eondnet the setreb, 
17 U.Li. 323»e Cr. Li. 10) . 23 U.Li. 4t)al3 Cr. L J. 783*17 lad. Cai. 75. An 
order ia writing apccllylog the doeufflent or thing tor which search la to beiasds sbealdbo 
deUrarcd to thasubordmitc offiectaod a tetreh conducted without such written order iilliega 
and any resitttaee is eo oOenee, 33 A. 14 ; 13 A L i. 671 ; 6 C L. J. 753, 7 N.W.P.B C B 299 
TB.H.C.R.ICf.Cti) 80; 16 Cr. L.i. 753 »31 lal. Cat. 3)3. When an laipoctor ot ^llea 
acting andertbisaectlco seat a eonitible to aearob tbs bouee, bimsetf sitting outside, tba 
aecusad aked (ot a list ot articles be had coma to sesreb let and the list was not produced, 
wbereupoa tba accused objaeted to tha aearob and pushed the constshle out held that no 
oflenca was committed by the accused as tha Inspector should bare himself conductod tba ) 
sesRh Bud WM oot ittstifled lo sitting outside and asking the constable to search without' 
giving him a wiitlen order apocifying the aitiotas lo bo seircbedlor, 17 U.L J. 323s6 Cr.L.J.^ 
105. II a coDitabla searches without a written order be does ootezeralse tbepowoeof apnbllo 
servant ondet this sub section and 8. 09, I.r.C., bas no appllostioa to such a case, 6 C.L.i. 
753 : see also 36 0. 433, whore It was held that a public funotionary authorized by sUtuto' 
to make a search must in ezercislug (hat autbority act within the limits ol the statute itself. 

Sub*aectlon (4). — Before tha amendment it was beid in 23 Df.L.i. dlSsig^g U.W.N. 
miss 13 Cr. L J. 736 = 17 Ind. Caa 73, that the provisions of S 103 eupra, did not apply 
to a search under this section but now thaprovisionsolSs. 102 and 101 supra are madeapplio- 
able. See Bs. 9G, 98, 100, 105 and 16l as to soaroh-warriots For powers to search under 
Special laws see the Arms Act XI ol 1678, Excise Act, Opium Act, Oamblmg Act, etc , which 
contain special provisions teg itding searches. Bee also S. 153, supra, as to inspection of 
weights and measures. 

Sub-section fS).— This Is a new provision Introduced in the Code by the Amending Act 
1023 and It is obviously intended as an extra safeguard to protect Judividoalsagalnstgenaral 
or roving searches. To hold that an omission to comply with the provisions of this sub- 
aectioD did not affect the powers ol search given to police officers under the Code would have 
the effect of rendering this sub-section in many cases a dead letter. It is essential that a 
police officer ccnductlng a search under this and 8. IBS, in/ra. should send forthwith to (he 
nearest Magistrate copies of the record that he has prepared before cooducting the search 
and when this Is not done a conviction lor resisting the police and deterring them from 
dischsrging their duty to seirch a suspected person's house cannot be sustained, 43 C.L.J. 
184 = 27 Cr. U. 542 (1)=93 Ind. Cat. 1038 (1) The tight to apply for copies is now 
embodied in this sub-section. The order directing It to be filed by the Magistrate is tanta- 
mount to a refusal (o grant copies applied for. Such order oaonet be treated as an extra iudiolal 



SM’ ' irEE CODE op CBlllIHiL PBOOEDDBE. tCHlP. SiV 

or executive order wb en astatutory doty is cast upon the Magistrate to grant the application 
and the order which is actually in disregard to the specific provisions of law is therefore 
illegal- The powers of the High Court under 6. 4SS,tn/ra. are very comptcbeasive and such 
an order comes within (he pntview of that section, 26 A.L.J, 703^29 Cr. L.J. £63= 
ilO Ind. Cas. 215. 

166. (1) An officer In charge of a police-station or a police-officer 
__ _ not being below the rank of Sub-Jnsfector making 

charge of police station tnveshgation may require an officer in charge of 
iLaVs^mh-warrant another poIice-station, whether in the same ora 
different district, to cause a search to be made in 
any case, in which the former officer might cause such search to be made, 
within the limits of his own station. 

(2) Sach officer, on being so repaired, shall proceed according to 
the provisions of section 165, and shall forward the thing found, if any, 
to the ofEcer at whose request the search was made. 

(3) Whenever there is reason to believe that the delay occasioned 
by requiring on officer in charge of another poUce-station to cause a 
search to be made under sub-section (1) might result in evidence of the 
commission of an offience being concealed or destroyed, it shall be lawful 
for an officer in charge of police-station or a police-officer making an 
investigation under this Chapter to search, or cause to he searched, any 
place in the limits of another polke-statioyx, in accordance with the pro- 
visions of section 165, as if such place were within thelimxts of his own 
station. 

(4) Any officer conducting a search under sub-section (8) shall 
forthwith send notice of the search to the officer in charge of the police- 
station within the limits of which such place is situate, and shall also 
send with such notice a copy of the list {if any) prepared under 
section 103, and shall also send to the nearest Magistrate empowered to 
take cognizance of ihe offence, copies oj the records referred to in 
section 165, sub-sections (1) and (5). 

(5) The owner or occupier of the place searched shall, on appli- 
cation, he furnished with a copy of any record to the Magistrate 
under sub-section (i)\ 

Provided that he shall pay for the same unless the Magistrate for 
tome special reason thinks fit to furnish it free of cost. 

Amendncnt.^Sub'Scctions (3), (4) and (5) aro nsw, and added in cortnin olrcnm* 
stances (o empower an 0. H. O. to search or direct a search of places within the limits ot 
another etation. 

' Under tbie eectlon if a theft is committed within the limits of a police-station and if tbe 
property is concealrd within the limits of another etation. tbo officer in charge of the statioa 
where (ho theft WM committed can re<]aii'itioii the aid of the officer in charge of the itation 
where (he (hlot had lecreted the property (ocaosea search to be made, 43 1C. |I5 ot 417- 
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16T. (1) Whenever any person is arrested and detatnedin 
custody, and it appears that the investigation can- 
rrocodnra when In* not bc Completed within the period of twenty-four 
in'Twent^^ ^ 0 "^^ fixed by section 61, and there are grounds for 
loat boors. believing that the accusation or information is well 

founded, the officer in charge of the police-station 
or the police ojlficer mahing the investigation if he is not heloio the rank 
of Suh-Inspector shall forthwith transmit to the nearest Magistrate a 
copy of the entries in the diary hereinafter prescribed relating to the case, 
and shall at the same time forward the. accused to such Magistrate,. 

(2) Tho Magistrate to whom an accused parson, is forwarded under 
this section may, whether ho has or has not juisdiction to try the case, 
from time to time authorise tho detention of the accused in such cus- 
tody as such Magistrate thinks fit, for a term not exceeding fifteen days 
in the whole. If he has not jarisdiction to try the case orcommit it for 
trial, and considers further detention unnecessary, he may order the 
accused to be forwarded to a Magistrate having such jurisdiction : 

Vrovided that no Magistrate of the third class, and no Magistrate 
of the second class not especially empowered t« this behalf by the Local 
Oovernment shall authorise detention in the custody of the police, 

(3) A Magistrate authorising under this section detention in the 
custody of the police shall record his reasons for so doing. 

1 (4) If such order is given by a Magistrate other than the District 
Magistrate or Sub-divisional Magistrate, he shall forward a copy of his 
order, with his reasons for making it, to the Magistrate to whom he is 
\ immediately subordinate. 

Ameodmeot. — The itslioiscd words Id sab-Rectlos (IJ sod the prOTiso to sub'Section 
(2) are new, Bj the new amcadmeot Third Class Magistrates are deprived of the power ol 
ordering detention in poltoa custody under this eeotion and Second Class Maglstrstes are to be 
specially authorised by Local OoTcrnment (or ordering detention in police custody, 

Scope of the section.— -This lection applies only to proceedings under Chapter SiVol 
the Code and not to those under 8 110 tupro, where the Magistrate has no power to remand 
an accused person to custody, 39 U. 928. 8 844 contains a similar provision to remand but 
It refers to eises in which Inquiry or trial has already begun by a Magistrate or is about (o 
'' begin, 51 C. 402 ; 23 B. 32 ; 54 C. 218 at 230. Under tbe section the accused Is not before a 
Magistrate for Inquiry or trisl and tbe polioeare to complete, if possible (heir investigatioo 
and place the accused before the Magistrate lor an authorisation to detain the accused in 
their custody, see li U. $3. 

Aay Inveatlxalton UBder this Ch8pter.~This section in terms applies only to 
Investigation under Chapter XtV of the Code and gives no power to a Magistrate to remand 
an accused person In custody under Chapter VH of tbe Code, 39 M 923 ; 5 Bom. L.B. 27 • 
8 C.W,N. 779. 

Shall forthwith transmit to the nearest Maxlstrste a copy of the entries 
In the diary. It h only when the Investigation cannot be completed within the twenty-four 
hours prescribed by B, 61, «uprd that tbe poUee-ofSeer is to transmit a report under this 
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section. Tie nearest Magisttate may be one baving jorisdiction or not. It is upon these 
entries in the special diary that the Magislrato is to decide and to form hia opinion as to 
whether or not the accused is to be detained in custody. This must contain at least a sum- 
mary of the statements made by the persemawbo bad been examined under 8. 161, supro, 
by the police-officer making the investigation, i9 A. 3S0 at 404. The Magistrate may, on a 
perusal of the entries in the diary relaUng to the case to which the accused has no access, 
from time to time, authorize the detention of the accused in custody for a term not exceeding 
15 days on the whole, 36 G. 166. 

In the Diary hereinafter prescribed.— i. a., under 8. 172, infra. 

Shall at the aame time forward the accused to such Magistrate— The 
accused should be brought promptly before the Magistrate. No detention longer than is 
necessary of the accused is permitted bylaw. For the words “ accused if any" the words 
accused if in cutiody " have been snbstit nted in consequence of the amendment in 8. 157, 
supra 

I May authorize the detention of the accused In such custody.— Defenhon in 
' police enstody is diSerent from remand The detention contemplated herein is practically 
time granted to the police to complete their investigation and decide either to release the 
accused on_his own bond for appearance in Court or to send up a charge sheet under S 170, 
infra, for inquiry before a Court, SO B. 741. S. 314,«n/ra contemplates a remaud to custody m 
inquiries or trials. The remand is to Magisterial lock-up or to jail and not to police custody. 
This section contemplates custody dunog police investigation, whereas S. 344 refers to cases 
already on the file of the Magistrate in which the inquiry or trial has begun cr is about to 
begin. The investigating police-officer may apply immediately to the nearest Magistrate 
foe an order authorising detention of the accused in police custody The Magistrate must 
; be satisfied that there are substantia! grounds for suspecting that the sccused has committed 
I a definite ofience and his remaining in the custody of the police is really necessary, 7 G.W.N. 
|4S7; 11G.W.N.SS4. 

For a term not exceeding fifteen daya on the whole.— The words "on the 
whole" were Introduced In the 1898 Code. The sum total of the periods of detention in 
custody must not exceed 15 days, 11 U. 98 : 23 B. 32 ; 51 C. 402 and the term must be limit- 
ed as much as possible, 11 C.W.N. 554 Tbe intention of the Legislature is that an acensed 
person should be brooght before the Magistrate competent to try or commit for trial with as 
little delay as possible, 51 C. 402 ; 6 U. 63. Tbe law as laid down in tbe section of the Code 
vis., S. 61, this seotion, 8. 169 and S. 170 seems to be this, that after the expiration of tbe 
maxlmnm period of 16 days’ detention of an accused person aod tbe additional time necess- 
saiy to bring him before the Magistrate allowed under B. 61 and this section, an aecnsed 
person must either be released by the polioe under B. 169 infra, seenrity for bis appearance, 
if and when so required being taken, or the Magistrate empowered in that behalf must either 
taka cognizance If ho has before blm a police report (which ordinarily be a report In the form 
laid down In 8. 173, and which bo thinks makes ont a prima facig case} or be must release 
him, 28 C.W.N. 490 at 492=26 Cr.L.J, 68~83 Ind. Gas 628. The power to remand given 
coder this section, is to detain the accused person tn custody while the police make their 
Investigation and in a proper case to commence the inquiry. But the period of detention is 

( limited to 16 days on the whoIeY'the custody contemplated by B. 31{ infra is quite dlfiereot 
and is Intended for under-trial prisoners. Detention after a police report that there was 
no evidence against the accused is illegal unless there is a re-arrest of the acensed under 

8. 65 supro, 13 A. 186 ; 41 A. 453. 

Proviso.— This proviso is new. Third class Magistrates and Second class Magistrates, 
nnless specially empowered, arc not entitled to anthorizo detention in police custody now. 

Shall record hla Reasons.— Tbe eectloa requires that before a Magistrate remands 
an accused person to custody, the ^use^mnst first bo prodneed before the Magistrate and 
bo mnst also record hia reasons tor so remanding. IS C.W.N. 145*13 Or. L.J. 65=13 Ind. 

Cm. 721. Whenever a Slaglstratf remands^Lu swensed person to police enstody nndor this 
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weltm bo tlioald fMord b!i rcwoDi / q( MaerderO 0. No. 910 Jod. dated lC-9-10, Hule 53 
JSai. Cr. HuU e/ JV. and onder BuUt5St eoptea of ordenof remand to bo rentbf Babordloato 
^faghtratea to the snjHirlor iragUtratca nithlD 34 boon. 

1 68. When ony subordinate po1icc*oiBccr bas made any inves* 
Retort Ol tov.,ils.. I'Eot'On under this chapter, he shall report the 
tion bf tabordlcau rcsuU of such Investigation to the officer in charge 
poiw officr. policc^lation. 

Thu eecliOD directa that a aabord>Q«te poIice^lGcer ttho baa made aa^ inveatigatlOQ 
ahall report the reioll of aneh iDTMtIffatfon to the oflicer lo charge of a pollee-atatioo. The 
report of the rciult of ao Inrcittgation cannot bo caid to bo an act or record of an act of a 
pablie Ferrant, 20 U- 139 (F«E.| at 199. The report made coder tbU leetlon U cot a pcbllo 
document wUbfa the neaulng of B. 74 of the Cridenco Act aod conseqoentlp an accused 
person it not entitled before trial lo hare coplea of inch report, 20 V. 189 (F.B.) See 
8 173 (If which coaeti that the aecuttd ia entitled to acch copies before the commenee* 
dent of the trial. 

1 69. If, upon an investigation under this Chapter, it appears to 
the officer In charge of the police-station or io the 

Release of aeeoscd voUce-oMcer making the invesiigaiiort that there 
when erideace ce*. »» «« 

fieieat. ts not sauictent evidence or reasonable gronna of 

suspicion to justify the forwarding of the acensed 
to a Magistrate, such officer shall, if such person is io custody, release 
him on his executing a bond, with or without sureties, as such officer 
may direct, to appear, if acid when so required, before a Magistrate 
empowered to take cognizance of the offence on a police-report and to 
try the accused or commit him for trial. 

Ameadmeat.— The words " to the ofDcer jnaluDg the inTsstigatioa " have been newlp 
added and this gives power to such an officer to release an acensed person on ball if there is 
not sufficient eridesee against him. Thu ie lo accordance with paragraph 156 of the Report 
of the Poftco CommiiSKn. 

Release accuaed oo Cxecutfrig bond.— The power of a police-officer to admit 
to bail is onlf proTlslanal, and when the Magistrate determines that there is aprima/ocis 
case of QOQ-ballable oSence, the accused sbonld be re arrested and forwarded to the Magis- 
trate. Ratanlal 121. Snt a poKce officer cannot entertain an application for withdrawal of 
the complaint or for compounding tbeofleoce, which is a judicial act, the exercise of which 
la for the Magistrate under Ss 218 and 845. an/ro. The power under this section map be 
exercised by a superior police-officer under S. 659, tnfra although such superior officer may 
not have made the investigation bimseif. The liability of a surety is stnctly conditioned by 
the terms of hit bond aod if be binds to produce the accused at a particular time and place and 
does BO, hia liability is discharged, and he cannot be held liable for subseguent non-appearance 
of the accused, 23 Cr. L.J. 68=69 lod. Cas. 120, For form of bond see form No. 25 of Sch. 7. 

If aod wben ao reqolred.— The use of the word * it ' is significant as in most cases 
the Magistrate will not require the appearance of the person released under this section. 
Where, however, bis appearance is required an order, fixing a day for appearance is to be 
made as in the next section, without which tbe«e uo-'aot be any forfeiture of the bond for 
any failure to comply with Its terms, * a. ' 
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IVO. (1) If, npoB an investigation under this Chapter, it appears 
to the officer in charge of the police-station that 

Case to be sent to there is sufficient evidence or reasonable ground as 
Megistrste when eti- . «,iii ,, •. 

dence is sufficient. aforesaid, such Officer shaU forward the accused 

nnder custody to a Magistrate empowered to take 
cognizance of the offence upon a police-report and to try the accused or 
commit him for trial or, if the offence is bailable and the accused is able 
to give security, shall take security from him for his appearance before 
such Magistrate on a day fixed and for his attendance from day to day 
before such Magistrate until otherwise directed. 

(2) When the officer in charge of a police-station forwards an 
accused person to a Magistrate or takes security for his appearance 
before such Magistrate under this section, he shall send to such Magis- 
trate any weapon or other article which it may be necessary to produce 
before him, and shall require the complainant (if any) and so many of 
the persons who appear to such officer to be acquainted with the circum- 
cumstances of the case as he may think necessary, to execute a bond to 
appear before the Magistrate as thereby directed and prosecute or give 
evidence (as the case may be) in the matter of the charge against the 
accused. 

(3) If the Court of the District Magistrate or Bub-divisional 
Magistrate is mentioned in the bond, such Court shall be held to include 
any Court to which such Magistrate may refer the case for inquiry or 
trial, provided reasonable notice of such reference is given to such 
complainant or persons. 

(4) Sepealed Aci II of 1986^ Section 8. 

(5) The officer in whose presence the bond is executed shall 
deliver a copy thereof to one of the persons who executed it, and shall 
then send to the Ma^strate the original with his report. 

Shftll forward the accused under cuatody, etc. — When the police inresUgation 
discloses a pnna fade case against the accused be should at once be sent in enstody to the 
Magistrate having juzisdictioDi 5 W.R. (Cr.) flit the oflence is bailable and II the accused is 
able to Inmish seenrity then the police-officer ehall teke seonrity for his appearance before 
the Magistrate on a partloolax day. 

Shall lake aecurlty.— This is the only eectlon which empowers a police-officer to 
take security for the appearance before a Magistrate, but for exercising ibis power the In* 
vestigatlon must be complete and a snbstantial case ia to be made out against the accused. 

For form of bond, ee« Bch. V form No. 35. 

Empowered to take cognizance of the offence upon police report.— Haring 
regard to these words, it was contended that S. JOO |1) (b) infra can only refer to non-cognlx- 
able oCeoeea and not to cognizable oCences, and that in tbe case of cognisable offences by the 
clear words of this section a Magistrate can only take eogolzanoe upon a police report as 
•onUmplatcd by B. 173, ln/ra and upon no ether report. But tbe contention wa* oTerruled 
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and it vu held the Magistrate ti empowered i >7 8. ItIO (1) (&) to take cogoisasceof both 
cogoitable aod son-eognlublo oQcncea upoo a police raport 28 C.W.N. 490. See Id this coa* 
oection the Fall Beoch ruling in 49 U. 625 JolUncti in 28 Cr. L.J. 62i~ll>I lud. Cat. 437 ; 
61 B. 49S : 3 Lah 28a 

. Appearance before auch Maelilrate on a day fixed.— A recogDlranee taken 
from an accosed person binding Mm to appear in Court should speoilj the particular day 
he is to appear in Court. 

Sub-aectlon (2j.— This tub<tection and E 179, refer only to witnesses for tbs 
eomplaluant and cannot refer to the wltnesaos of the accused. The day fixed for the 
*attendaDce of witnesses should as a rnte be the same day fixed for the appearance of the 
accused or the probable date g! hts reaching the Uagtstrate's Court. 8. 171 expressly refers 
to complainaut’s witnesses who can be detained in custody under special circumstances. 
Farther Bs. litl, 131 and 247 assume that when the case Is beard by the Magistrate, wit* 
nesses tor the accused will not generally be present. 

For iorm of bond, see 8ch. V form Mo. 26. 

Sub'Section (5).— The report referred to herein Is the report contemplated by 8. 173, 
infra. 


Complainants and 
aritnesses not to be 
required to accompany 
poUce'officer. 


171. No complainant or witness on his way 
to the Court of the Mogistrate ehall be required -to 
accompany a poHce^flicer, 


Cemplainanta and 
witnesses not to be mb' 
jeoted to Kstniot. 


or shall be eabjected to unnecessary restraint 
or inconvenieDce, or required to give any security, 
for his appearance other than his own bond : 


Provided that, if any complainant or witness refuses to attend or 
to execute a bond as directed in section 170, the 
Reensant complain- of&cer in charge of the police-station may forward 

actor witness may be , . . , , , 3 l •— 

forwarded in custody, hun in custody to the Magistrate, who may detain 

him in custody until be executes such bond, or 
until the heating of the case is completed. 


Scope of the Section. — This scclioo tefera to the sending up of the complainant and 
his witnesses under 8. 170 (3) for recording their evidence m the inquiry or trial and does 
Bot justify taking a bond or sending np in custody a witness, whose statement the police 
wish to have recorded under S. 1C4, auj^ro. In 4 C.W N. 49 at 54. Primep aftd.Bxll, JJ., 
observed ** there la no warrant for the police to subject a witness to any unnecessary restraint 
whatsoever. The law enables the police to send a witness, who shows an lodioatlon of 
unwlllingn^t^ to attend the Court, to custody bat beyond that they have no power over snob 
persons. The control admittedly exemsed over Koshtla was, in onr opinion, an unnecessary 
restraint or inconvenience in direct disregird of 8 171 and certainly not justified under the 
expIanatloD given by the police and accepted by the Sessions Jndge. It is impossible to 
accept the evidence so obtained as that ol a witness speaking voluntarily, and if it be said 
that the witness did not speak voluntarily before the Magistrate, but under the iofiuenoa of 
the police, it is impossible to say how far asy of the statements can be accepted as tme. 
It would be impossible to convict the appellants solely ou such evidence." There fa 
however nothing in the section preveutlng tba complainant and the witnesses from going 
with the police-officer, especially when they hava to go through wild aod nainhabited tract, 
to the Court, and the escort of the police aod their protection will be quite welcome to them. 
The words ’shall bt required' leave an optiou to the oomplalnant and the wltuHses, 
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172 . (1) Every police-officer ttaking an investigation under this 
Chapter shall day by day enter his proceedings in 
investigation in a diary, setting forth the time 
at which the information reached him, the time 
at which he began and closed his investigation the place or places 
visited by him, and a statement of the circumstances ascertained through 
his investigation. 

(2) Any Criminal Court may send for the police-diaries of a 
case under inquiry or trial in such Court, and may use such diaries, not 
as evidence in the case, but to aid it in such inquiry or trial. Neither 
the accused nor his agents shall be entitled to call for such diaries, nor 
dial! he or they be entitled to see them merely because they are 
referred to by the Court ; but, if they are used by the police-officer who 
made them, to refresh his memory, or if the Court uses them for the 
purpose of contradicting such police-officer, the provisions of the 
Indian Evidence Act, 1872, section 161 or section 145,' as the case may 
be, shall apply. 

Scope and object of the sectloa.— 'This secUoa dcesQot deal nitb the lecordiogo! 
gtatemeate made br witaeasee aad la tbis section do mention nbatever U made ae to Use 
recording of statements of witnesses. 8s. 16t and 163 supra deal with diSerent pottioosef 
the {avestigation. What is intended (o be recorded under this section is what ioTeetJgstsng 
officer did, the places where he went, the people be visited and what be saw etc. So the 
statement recorded ander tbis section is a privileged one. But there is no disUetioa between 
statements recorded ander 8. 163 supra and a statement recorded nnder tbis eeotioo. If a 
police officer purports to record a statement, the amended new 8. 162 supra comes into pla^ 
and the police can no longer claim anj privilege la respect vl that statement on the ground 
that was not recorded onder S. 163 supra bot under this section. It is quite immaterial 
whether the statement is labelled as recorded under tbis section 31 C.W.N. 9i0sl5 C.L J. 
561 at 563 —28 Cr. L J, 60S=1M lad, Cas. 213. This section does not provide for recerdisg 
Etatementa and statements recorded in whatever form the defence bas a right to ask for copia 
of sneh statements and use them to contradict the prosecution witnesses 33 C.W.N. 280=26 
Cr. LJ. 531=109 Ind. Cas. 355. The object of case diaries under tbis section is that as the 
earl; stages of the investigation which follows (be commission of a crime must necessatil; 
in the vast majority of cases be left to the police until the bonestj, the capacity, the discre- 
tion and judgment of the police can be thoroughly trusted, it is necessary for the protection 
of the pnblic against criminals, for the vindication of the law and for the protection of those 
who ace charged with having committed a criminal oSence that the Magistrate or 7udge 
betore whom the case Is for iovestigition or for trial should have the means of ascertaining 
whether the information was true, false or misleading which waa obtained from day to-day 
by the police-officer investigating the case and what were the lines of investigation upon 
which the police acted. 16 C.W.H. at p. 179=13 Cr. L.J. 63=13 lad. Cas. 721, rripfnj 
on 19 A. 390 at 397. 

Shall day by day enter his proceedlaga In a diary.— The diary kept under Ibis 
EOctlon Is generally known as the ipectal or case dtarp in which the police officer la rcqoired 
to enter bis proceedings day fay day, and It does not, in the list of mstters to be entered 
therein, appear to allow any oral statement of witnesses to be rreorded. It Is strictly 
ptlvllcs^ 0°^ may only be used by the Coact, not u evldenco in the case hot to aid it In the 
inquiry or trial, neither tbs accused nor hla agents shall be entitled to call for such dUrlM, 
cci ihall they bo enflUed to see them merely became they art referred to by the Conti ; bsl 
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it tbef >re ovd bj tho poliee-olTiceT who mftdo them to refresh bla tnetnorj, or if the Court 
uses them for the pur[io«e ol contradietisg each police'OiBcer, the provisicns of S, 161 or 
8. 145 of the ludi^Q Eridence Act shall sppiy, 33 C. 1023 et 1026; 19 A. 390 (F.B.) ; 44 C. 
876 (P.C ) ; 10 C.W.N. 600 ^3 Cr. L. J 403 : 27 C. 29S ; 23 C 361 ; 9 C. 453 ; 21 A. 139 ; 1908 
A.W.K. 22, but whether the eUtcments of witneuea should be entered ia the special diary 
or not, there is a conflict of opinion. Diaries prepared prior to the commencement of the 
invesligation into an offence ate not part of the special diary and the provisions of this 
section do not apply to them, 14 C.W.M. 1111. Bee the observations of Edge, O.J., in 
19 A, 390 at 397*98as to the object of the ease diarfes { *‘»ayoRoel the publloznay be the 
victlAi of a crime or may be nnjuitly charged with the commission of a crime. The early 
stages of the Investigation whloh follows on thecommiislon of a crime most necessarily In 
the vast majority of cases be left to the police, and until tho honesty, the capacity, the 
discretion and Judgment of the police, can be thoroughly trusted, it la necessary for the 
protection of the public against erimlaals, for the vlndleatioD of the law, and for the 
protection of those who are charged with having committtd a criminal offence that the 
hligistrate or Judge before whom the esse is lor investigation or for trial, should have 
the masns o! ascertaining what wts the latormatlon, true, false, or misleading, which was 
obtained from day to day fay the police offloer who was lovesttlgatiog the ease, and what 
were the lines of Investigation upon which such poIice-ofEcer acted. A properly 
kept special diary would aflotd sneh inforinatlon. and such information would enable the 
Magistrate or Judge to determlce whether persons referred to in the special diary, but not 
sent up as witnesses by the police, shonld be eommoned to give evidence In the interest of 
the prosecution or of the accused It must also be remembered that ft is the duty of the 
bfagistrate or of the Judge before whom a orimioalease is, to ascertain if possible on which 
side tba troth is, and to decide accordingly. It must happen that a police ofSeeriWhoia 
investigating a criminal case, receives some true information, some false information, some 
misleadiog loformatiOQ and it most happen that sueb poliee'Of&cer forms no doubt some* 
times prematorely, a theory about the ease to which having committed himself, he probably 
adheres. An ordinary knowledge of the infirmities of human nature and a knowledge of 
what does la fact take place in some cases teaches that in many cases the inclination of a 
pollce'Officer. who in his early lavestigation of a crlmioal case has committed himself 
honeslly or diabunestly to a theory as to the case. Is to work the caseeo as to support the 
theory whether the vindication of Justice Is to be tbe resnlt or not. It is consequently 
essential that tbs Magistrate or Judge who has to bold tbe scales of justice evenly between 
tbe Crown and the accused, ehould have some means of ascertaioiog wbet was tbe feforma* 
tion obtained by tbe police-officer each day in tbe course of the Inveetigation and what 
were tbe lines upon which the InvestlgatloD proceeded". It is repugnant to all principles 
of criminal law to compel a person to give evidence in tbe very matter in which he is accused 
or liable to be accused and then base a charge on auob evidence and use such evidence at tbe 
trial to prove his guilt, 60 B, 86 at 61. Entries in police diaries ought not to be referred to 
by the court as corroboration of the prosecalion evidence 13 Cr. L.J. 2S6s23 Ind. Caa. 203. 

Setting forth tbe time, place end a statement of circumstancea. — This sec* 
tion does not contain an exhaustive list of tbe matters which may with propriety be entered 
In the diary. There is much which may tend to tbe farthersuce of the objects for which 
the diary has been instituted which would not fall within the language of the seotion but 
which may with great advantage be entered In tbe diary and when so entered be protected 
from disclosure for reasons of public policy, 19 A. S90 at 411. 

Sub section (2).— 'This sub-section lays down very distinctly that the Court may not 
use such diaries as evidence in the case bat only to aid it in the Inquiry or trial, Tbe aid 
which a Coart can receive from thsentries In sacha diary is nsnally confined to utilising 
tbe information contained therein as foundation tor questions to be put to the witness and in 
using the diary the Court should always employ very great caution, Tbe comments of 
Sir John Edge (19 A. 890) are as valuable lo-day as when they were made, althongb the law 
on tbe subject has beeu slightly modified slsco the decision. Even when It is permissible to 
utilise the record of statements made by a Police Officer in tbe course of an investigation 
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and entered in tbo dfsty. the Coarts should remember the principles laid down that such 
statemeats are recorded b; the Police in a moat haphazard manner, in which the invesMgat* 
ing officers not Unnatarally record what seems to be their opinion material to the case at 
that stage and omit many matters equally materiil and may be ol supreme Imporlanceas 
the case develops. Police officers, are not experts as to what is and what is not evidence and 
statements are often recorded hurriedly in the midst of crowd and confusion subject to fre* 
quent interruptions and suggestions by bye-staoders 23 Cr. L.J. i3l at 136^99 Ind. Cai 3^2 
The police diaries cannot be used to discredit the defence version on the ground that it is now 
here mentioned iu them and thereby strengthening the prosecution story, 27 Cr. L.J. 572s 
g4 Ind. Cas. 140. It is the duty of the Court to bring on record by evidence any zuatetial 
facts that may come within its knowledge and it is for that purpose the Courtis empowered to 
□se the police diaries, 29 Cr,L.J. 26 at 29—106 Ind. Cas. 447. The pririiegs of using the diary 
to contradict a police officer belongs exclusively to the Court, 3 0. 15}. The Court may send 
for the special diary and may use the same to assist it in the inquiry or trial by suggesting 
means of further elucidating points which need clearing up and which are material for the 
purpose of doing justice between the Grown and the accused, 23 Cr. L.J. 231. A Judge could 
refer to the diaries even after the verdict because the trial does not end with the verdict of the 
jury for the Judge still has to deeido whether he will accept ibe verdiot or refer the case to 
tbe High Court and if referred, the trial continues in the High Court, 56 C. 130 at 193. 
Hutriea in the special diary cannot by themselves be taken as evidence of any date, fact or 
statement contained therein. The Cour^ cannot make a geoeral order for tbe production of 
police diaries in all cases coming before it, as the law nowhere empowers the Court to issue 
such a general order, but it has power only to call for tha diaries when used as required in 
each particular case, 1694 A.W.H. 81< The special diary may also be used by the Court for 
tbe purpose of contradicting tbe poilee*officet who made it, and it may be used by tbe police* 
officer who made it foe refreshing bis memory, but no other witness is eatitled to use the 
same for that purpose. Tbe accused cannot insist that a police officer should refresh his 
memory and thus obtain access to the diary ia an indireot manner, 6 C. 15i. 
Ordinarily tbe accused is not entitled to see the contests or to have a copy, but 
If the diary is used by the poliee-offioer for refiesbiog bis memory or by the 
Court to contradict hla evidence, then the accused shall be entitled to be famish* 
ed with a copy unless the Court thinks it inexpedient in tbe ends of justice. The 
accused may look at the particular entry before or at tbe time tbe witness tries to refresh 
his memory 8 C. 739. Sco 19 A. 390 (F,Q.) The fsctsslited In tbe diary must be proved by 
oral evidence, Weir JJ, 142 aod 143; 1633 A.W.N. US; 27 0. 293; IS C.W.N. xlrll. Bee also 
lO C.W.N. 600=^3 Cr. L J. 403 where it was held that facts and statements appearing in the 
diary cannot be used as materials to help the Court in a criminal trial to come to a finding 
on the evidence in tbe case, and what the Coort should do, is to call for necessary evidence 
to have the matter legally proved when some matter of importance bearing upon tbe case is 
discovered from a perusal of tbe diary, but notes of seditious speeches made by a police* 
officer may be allowed to become part of the record In a trial under B. 131A, I.P.O., 32 H 3 ; 
25 Or. L J. 499 ~77 Ind. Cas, 489. When a ooofession is made to tha police and recorded in 
tbe police diary, the diary cannot be used by tbe Court for any purpose other than (o assist it 
in the inquiry or trial, or to enable (be defence under eertaiu olrcumstancea to contradict the 
witnesses for tbe prosecution, 29Cr. L.J. 26 at 29sl06 Ind. Ca*. 442. Police diaries can* 
not be placed before tbe Jury. As provided by this section they are useful not as evidence 
but to aid tha court in tbe trial ao as to enable It to make a tborougb inquiry on all material 
points and to elicit in the oxaminatloa of tbe witnesses and especially police witnesses the 
real facts of the case 27 C. 293 

1T3. (1) Every investigation andor this Chapter ahall bo com- 

pleted withont unnecessary delay, and, as soon as 
cf^r** police* jg completed, tho officer in charge of the police- 
station Khali*— 
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{a) forward to a Magistrate empowered to take copiizance of the 
oiTenco on a policc*rcport a report, in the form prescribed by the Local 
Government, setting forth the names of the parties, the nature of the 
information and the names of tbo persons who appear to bo acquainted 
with the circumstances of the case, and stating whether the accused {if 
arrested) has been forwarded in custody, or has been released on bis 
bond, and, if so, whether with or without sureties, and 

(6) communicate in such manner as may be prescribed by the 
Local Government, the action taken by him to the person, if any, by 
vhom the information relating to the commission of the offence was first 
given. 

(2) “Where a superior officer of police has been appointed nnder 
section 158, the report shall, in any cases in which the Local Govern- 
ment by general or special order so directs, be submitted through that 
officer, and he may, pending the orders of tbo Magistrate, direct the 
officer in charge of the police-station to make further investigation. 

(3) Whenever it appears from a report forwarded under this 
section that the accused baa been released on bis bond, the Magistrate 
shall make such order for the discharge of such bond or otbeiwise as 
he thinks fit. ' 

' {4) A copy of any report forwarded under this section shall, on 
application, be furnished to the accused before (ho commencement of the 
tngwtry or trial : 

Provided that the same shall he paid for unless the Magistrate for 
some special reason thinks fit to furnish it free of cost. 

Amendmcnt.^BubsecUon It) Tcdtftited pilaclp&l ch&agft efiected 

is to prescribe that tbe police ebetl commonicete tbe resoU ol tbeir iaTestigetion to the 
persoa by whom tbe first iDlormetton ves giveo. Bob'Seotioo {i) ii new eod provides for a 
copy o! tbs report or cbatge«sheet belag tomlsbed to tbe accased before tbe commencement 
ol tbe Inquiry or trial. 

Scope of the section.— There are three eections in tbs Code relating to final reporta 
t)u., a, 169, B. 170 and this secMon. 6. 169 tupra relates to cases in which no person Is sent 
np for trial, B. 170 supra relates to cases in wbicb some person is sent ap and this section 
relates to general direction relating to both. The three sections mnst be read together. 

7 Cr. LJ- ill at il9=l L.B R, 137. The final report under this section by tbe Police after 
tbe completion of tbeir investigation it known as the ' charge-sbeet. ’ Tbe other reports dealt 
with In this chapter are (1) oecnrreace report nnder 6. 1S7 supra, (3) report under 8. 166 for 
extending remand of accused by transmitting the case diary, if Investigation cannot he 
completed, (S) report nnder B. 168 supra stating tbe resnlt of tbe tnvestigatlon held. 
Tbe final report nnder this seetloo Is to be made alter lull Investigation and it In tbe opinion 
of tbe investigating officer reasonable grounds exist lot Initiating proceedings against the 
person reported against before a Magistrate, 

Empowered to take Cogolxance of the offence upon a Police report.— These 
^or^a refer to 199 (1) (8) infra wb|cb empowers a pistrlct Magistrate, Bnb-divislonal 
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5Db«section (4). — Thti lafa-sectioa h new : It was held bf the Full Bench decisioQ In 
20 U. 189, that an accused person Is not entitled to have a copy of the charge-sheet before 
the commeocemeat of the Inquiry or trial ae the ebarge-sbeet was held to be not a publio 
document within the meaning of B- 70, Indian Cridenes Act. This worked as a groat hard- 
ship to accused persons but this new sab-sectlon epecially provided for a copy of the charge* 
shset being furnished to the accused on his application before the commencement of the 
Inquiry or trial free cf cost at the discretion of the Magistrate. " 

1 V4. (1) The officer in charge of a police-station, or some other 
Police to Inquire poUce-officer specially empowered by the Local 
and report on sul- Government in that behalf, on receiving informa- 
cide, etc. ^ person — 

(а) has committed suicide, or 

(б) ha.a been killed by another, or by an animal, or by machi- 

nery, or by an accident, or 

(c) has died under circumstances raising a reasonable suspicion, 
that some other person has committed an offence, 

shall immediately give intimation thereof to the nearest Magistrate' 
empowered to hold inquests, and, unless otherwise directed by any rule 
prescribed by the Local Government, or by any general or special order 
of the District or Sub-divisional Magistrate, shall proceed to the place 
where the body of such deceased person Is, and there, in the presence' 
of two or more respectable inhabitants of the neighbourhood, shall 
make an investigation, and draw np a report of the apparent cause of' 
death, describing such wounds, fractures, bruises and other marks of 
injury as may be found on the body, and stating in what manner, or by 
what weapon or instrument (if any) such marks appear to have been 
inflicted. 

(2) The report shall be signed by such police-officer and other- 
persons, or by so many of them as concur therein, and shall be forth- 
with forwarded to the District Magistrate or the Sub-divisional Magis- 
trate. 

(3) When there is any doubt regarding the cause of death, or 
when for any other reason the police-officer considers it expedient so to ‘ 
do, he shall, subject to such rules as the Local Government may prescribe 
in this behalf, forward the body, with a view to its being examined, to 
the nearest Civil Surgeon, or other qualified medical man appointed in 
this behalf by the Local Government, if the state of the weather and the 
distance admit of its being so forwarded without risk of such putrefac- 
tion On the road as would render such examination useless. 

. (4) In the Presidencies of Fort St. George and Bombay, inves- 

tigations under this section- may be made by the head of the village who 
40 
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Bball then report the result to the nearest Magistrate authorized to hold 
inquests. 

(6) The following Ma^strates are empowered to hold inquests, 
namely, any District Magistrate, Sub-divisional Magistrate or Magis- 
trates of the first class, and any Magistrate especially empowered in this 
behalf by the Docal Government or the District Magistrate. 

Ameadment.— The additioDof the words “ or Megistrate of the first class" !d eab- 
seotioa (5) empowers all UsgUtrates of the first class to hold inquests. 

Some other poltce-offlcer apeclafly empowered.~Local GoTemments are 
empowered to appoint special police-officers to hold inquests. Officers in charge of police- 
stations often find it difficult to hold inquests in consequence of other pressing work or from 
local considerations. Hence the necessltp to appoint special police-officers for this purpose, 

Unlesj otherwise directed by feaeral or special order of District Magis- 
trate, etc.— This section gives a diseretioD to the District or Bub-divisiona! Magistrate 
who map order the police-officet to dispense with a forma! investigation in nnp particular 
case or classes of eases chiefly for the purpose of saying time. 

Iq the presence of two or more respectable Inhabitants.— These persona are 
generally called iagueef panehayaidars and their attendance may be enforced when 
necessary coder 8. 176, tn/re; the persona so summoned are bound to attend and answer 
truly all questions put to them. 

Shall make an Investigation,— The ioTeetigatien under this section is made by a 
poliee-officeraudtheetvtemeQtatskeodowoare therefore statements made to the police in tba 
course ol an ioresUgatlon ouder 8. 162. supra. The fact that the investigation is held In the 
presence of two or mote respectabla iohabltanta does not render the statements taken any 
the-Iess statements made to a police-officer. 8ach statements are not therefore public docu- 
ments of which the accused is entitled toa copy and the procedure governing grant of such 
copies of statements under 8. 162 supra governs also tbs grant of copies of Inquest statements 
60 H. 760 where 22 L.W. 784«27 Cr. It.J. 100=97 Ind. Cab. 532 t> referred to, see also 64 C. 
S70 and 2B Cr. L.J. 14 = 99 Ind, Cas. 46. The provisions of the Code apply, unless thereis 
anything in any enactment for the time bang In force rega lating the manner of Investigation 
of offences connected with a Railway accident, to the contrary, 32 B. 233. Proceedings taken 
under this section should be kept distlnot from the proceedings bad under B. 202, svpru, ou 
a complaint made to the Oourt, 23 Cr. hJ. 26 = 99 Ind. Cas. 68. 

Draw up a report.— An Inquest report Is generally written up and completed at the 
spot where the inquest is held in the presenoe of the inquest panehayaldars and Invariably 
handed over to the constable who takes the corpse for post mortem examination to be banded 
over to the Magistrate. It contains the injaries noted on the corpse at the inquest, the state- 
ments of blood relations of the deceased and the other witnesses who speak to the cause of 
death, the names of the persons who are suspected and the apparent cause of death the opi- 
nion ot the pUncTuiyatdars eto. The Inqnest report mnit be confined to the points specified in 
this section. Thera is nothing In the Code to prevent statement of witnesses being recorded 
In foil. A oerbAftm report of such statements may bo of great help to the Oourt in testing 
the value of tba evidence subsequently given In Conrt, 0 M.L.T. 321-(191I) 1 H.W.H. 138“ 
12 Cr. L J. 124=9 Ind. Cat. 730. An accused person on a charge of murder Is entitled to a 
copy of the statement made by the witnesses a t the Inquest Inquiry under this scotlen. Jf 
the report was not In Conrt the Magistrate bat power under B. 01, supra to call upon the 
police to produce the aame and then grant a certified copy to the accused, 20 I*.W. 743»» 

26 Cr. LJ. 426 (1} = 83 Ind. Cas. 42 ff). But see fiO M. 730 which placta Inquest reports on 
the same category as statements made under S, 162, supra, 
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Snb'Section (3).~This •ab'SecUao enkbles tbe petieo officer is ease oldonbl as is the 
CSQSQ oi death to send the body lot {>o}i tnorlem to tho Bosrest ciTll surgeon It also enables 
(he Local Oorerntneat to appoint a qualified medical officer not In Government employment 
for the purpose o( holding a jMst tnorlem In special cases. In India it Is very rare to find a 
dead body (ree Iron; traces of patretacllon for more than 3i boars after death, 23 Cr.L.J.lBdss 
99lBd. Cat. 857. 

Sub-section (d) permits that the iovestlgation under this section may be mads by 
the heads of villages in the Presidencies oi Fort St. George and Bombay. 8. 18 of Madras 
Begulatlon, XI of 18tC lays down tho procedan to ba followed by the beads of villages on 
discovery of dead bodies, and procedure to be followed by them when the nearest police- 
officer falla to appear to conduct the inquiry alter due notice given to him of the discovery of 
the dead body. It the poUce-officct arrives la tune bo mast resign the eupetintendsneo ot 
the inquiry Into his bands. If he does not arrive in time, the bead of the village most 
cause the Xurneim to take down in vrrlUng, the evidence of the persona who may be 
examined and record tbe necessary partlcuiarsas to tba appearance of the body and frame a 
report of the procedure which must be signed by the village headman and two or more 
inhabitants present at tbe investigation and by the furnant also, Tbe entire records are to 
bo submitted to the polico-Qfficer of the distitot. The village headman has the powers of 
a police-officer under S 175, in/ru, 8 ht.LT. 193—11 Cr. L.J. S00»7 Ind. Cas 5S7. Beealso 
8. 11 of Bombay Village Police Act VIII of 1687 which aulhorires police PaUli to bold 
inquests in cases of sudden or uonatura! death. 

1 75. (1) A police-officer proceeding under section 174 may, bj^ 
order in writiDg, summon two or more persons as 
pe^n” ^ aforesaid for the purpose of the said investigation, 

and any other person who appears to be acquainted 
•with the facts of the case. Every person so summoned shall be bound 
to attend and to answer truly all questions other than questions the 
answers to which would have a tendency to expose him to a criminal 
charge, or to a penalty or forfeiture. 

(2) If the facts do not disclose a cognizable offence to which 
section 170 applies/ such persons shall not be required by the police- 
officer to attend a Magistrate's Court. 

The word “ truly " has heeu retained in tbU eecttou but omitted in 8. 161, supra. Bee 
notes at p. 230. A person not summoned but voluntarily cornea forward to give evideuoa is 
not bound to answer truly, 23 Cr L J. 82aS9 lod. Cat. #34. 

Scope of the section — This section ia not applicable to tho town of Madras where 
the office of the Coroner was abolished by Act V of 18S9- B. i of the said Act enacted 
with certain modificatiens, Ss. 174, 175 and 176 of tbe Code. The infonnatlon under 8. 174 
U to be given to tbe Comntusioner of Police and the- investigation is to be made In the 
presence of five or more respectable Inbabitanls and Uie report is to be forwarded to tbe Com- 
missioner of Police. Special tales are made wbeu tbe deceased person Is an European or 
East Indian to the effect that the Commissioner bimsell may discharge the functions of an 
8.H.0 , or depute an offioer not lower than tbe rank of an Inspector of Police who is himself 
a European or East Indian See Noiifieatton Ko, 187 Port. St. George Q(U. 1889, PI. I, 
p, 836. It is repugnant to all principles oi criminal law to compel a person to give evidence 
in the very matter in which he is acensed or liable to be accused and then base a charge 
on such evidence and use such evidence at the trial to prove bisgnilt. The spirit of tbe 
Coroner'e Act is that all persons acqnalnted with the circnmstances and cause of death of 
a person .excepting persons directly implicated ehonld be examined on oath by tbe Coroner, 
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,Bat If by an iaadvectaace a person aconseS of an ofie&ee is examined on oath the moment 
, tbe mistake is found ont, it should be & litick ofi tbe record, 50 B. 65. But statements 
made Toluntariiy and after due 'nazning, by persona suspected of the crime and in Police 
custody are admissible in evidence at tbe sobsequeot trial. The Coroner's Act distinctly con* 
4emplated that such a person might make a statement and 6. 20 provided that the Coronet 
should be deemed to be a Magistrate for the putposea of S. 26 of tbe ludian Bvidence Act, 
and vrhen the statement is entirely volnntary it is admissible either as a confession under 
b'. 25 of tbe Indian Evidence Aot ot the statamant of a patty to a proceeding under Bs. 18 
and 21 of the same Act, 50 B. Hi. See 30 Bom. Ii.B. M = 29 Cp. L.J. 234=107 Ind. Cas. 272 
where 50 B. 56 and 511 are rs/evred to. The finding at a Coroner's inquest is equivalent 
toafindlngo! Grand Jury and a defendant may be prosecuted formurdsr or manslaughter 
"upon such an inquisition, which is the record of the “finding of a jury sworn to inquire con* 
ceining the death of the deceased super visum corpons, Buch an Inquisition amounts to an 
'indictment,'’ .Irch. Cr. PI, Ev. and Pr. p. 137. An inquisition under the Coronet’s Act 
cannot be quashed by the High Court on tbe ground that the findings of the jnry are 
opposed to tbe evidence in the case. The High Court may interfere with' an inquisition 
upon a reference made by the Coroner bat upon an application by a p^rty afiected by the 
'inquisition and the High Court can also amend the inquisition in cases of technical 
defects, 61 B< 300, Bee the Caronet's Act IV of 1871 as amended by Act V of 1889. It U 
'a' fatal irregularity for a Coroner to be present with a jury in their retiring room while 
they are considering their verdict and in such a case the inqnisition was quashed. [1928] 
IK.B. 302. 

By order la writing.— The words also occur in 8.160, sujira. empowering a police* 
bfficer to enfo'ree attendaoce of witnesses at tbe investigation. Issuing a summons or a 
warrant foe enforcing attendance of witnesses is a prert^ative of the Court or Magistrate only. 
1,. Shall be bound to attend.— S. 174. 1«P.O., makes disobedience of the order issued 
^der this section punishable with simple imprisonment for one month or fine of Rs. 600, 
or hoib. But refusal to sign at the inquest is not an oSence, B M.B.T. 198= H Cr. L.I, 500= 

1 fad. Gas. 557. 

' 'Tq answer truly all questions.— 8. 179, 1.P.O.. makes ponlshable, a refusal to 
answer questions put by a police'officer under this eeetion with simple* imprisonment for 
6 months or fine of Be. 1,000 or both. Tbe word *' truly '* is [retained in this section 
although it is omitted In S. 161, supra, which refers to an ioTestigatiDn under this chapter, 
^U., Cbaptcz Xiy of tbe Code which Includes this eeolion also and there is no special reason 
for omitting the word m 8. 161, supra, and retaining it in this section. The Legislature could 
not have intended to make any distinction between an investigation under this section and one 
under B. 161, supra. The use of tbe word ''under this Chapter “ in S. 161, supra, negatives 
any euch distinction being present in tbe mindol tbe Legislature when retaining the word 
“ truly" in this section. In 2 Cr. L.J, 590, a nice distinction is drawn between S. 161, supra, 
and this section. It Is this. 8. 161 supra, refers to investigations into offences whereas this 
section applies only to investigation in tbe naturo of inqnests, Investigations as to tbs 
apparent cause of death, and In such cases the witnesses are bound to speak truly. Such an in* 
vestigation ceases where the cause of death Is ascertained, is , when it is determined whether 
death is natural, auicida], homicidal or accidental. In the case of homicidal death 
investigation, as to the guilt of the person concerned, becomes an investigation under 8. 161, 
supra. Tbe statements of tbe witnesses examined at the inquest maybe recorded In full; 
ierhatim reports of such statements will be of great help to the Conrt In testing tbe evidence 
subsequently given, (19lf) 1 U W B 133=12Cr. L J. 124=9 Ind. Cas. 739. 

Sub-section (2).— S. 170, supra refers to iDvestlgatfon into a cognizable oQenco by a 
police-officer and his report upon completing the investigation to a Magistrate. If the facts 
did not disclose a cognizable oQonce the witnesses shall not bo required to attend the 51sgU* 
trate's Conrt. This snb-section refers only to those witnesses who have been examined at 
theloqueet and not to witnesses who may be examined ]ong after in connection with the 
iDvesUgation Into the oQenoe by the police. 
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1 T6, (1) When any person dies while in the custody of the 
police, the nearest Magistrate empowered to hold 
iiK^niry by M»gls- inn^csts Bhall* and- in any other case mentioned in 
death. Bcction 174, clanses (a), (6) and (c) of sub-section 

(1), any Magistrate so empowered may hold an 
inquiry into the cause of death, either instead of, or in addition to, the 
investigation held by the police-officer, and, if he does so, he shall have 
all the powers in conducting it which he would have in holding an inquiry 
into an offence. The Magistrate holding such an inquiry shall record 
the evidence taken by him in connection therewith in any of the manners 
hereinafter prescribed accoiding to the circumstances of the case. 

12 ) Whenever such Magistrate considers it expedient to make an 
examination of the dead body of any person who 
co^^rs' has been already interred, in order to discover the 

cause of his death, the Magistrate may cause the 
body to be disinterred and examined. 

Scope of the flection.— This sectioa-ptoceeda opoa the bttsii that iaqniry Into » bos- 
pielous death ehoold not depend opoo the opinion the police mey tons, but that there 
aboold be fl larthet check by eosbhog fl local IlegUlrAte to hold an Indcpeadent Ingolzy 
and sob’ieetlon (2J empowers him to exbumo the body and examine witnesies in coonso* 
tien with the matter, 30 Bom. L.B. tOSOet 10S<s29 Cr. L4. lOSSBlld Ind. Cat. 5St. 

Whenever any perfloo dlcfl while In the custody of the Police.— When a 
penon dies in police custody the ioquiry as to cause et death is imperaUfe but in other 
cases mentioned In 8. 176 U) (o). (b) and (e) it ie discretionary with the Magistrate to 
enioira. The evidence is to be recorded by the Ueglstrate under Chapter ZXV but there is 
notbiog in the section which makes it impecatiTe on the MagUtrete to make a reporter 
to come to a definite finding on the evidence reoorded by him. See 3 C. 742. 

This section is not applicable to tbe town of Madras. See B. 4 of Act y of 1869 which 
enacts that inquiry is to be held by tbe Chief Presidency Magistrate or such Fresidenoy 
MegUti&te aa he deputes la this behalf and power to disinter bodies is glvea to the Com- 
missioner of Police or a Fresidenoy Megistrate. A Magistrate not empowered by law to hold 
an inquest under this section does so hie proceedings aie not void, 6. 639 (e), infra. 

Revision.— The language of the seotion makes it clear that the proceediogs under 
this eectioa are judicial. Tbe Magistrate is empowered to hold en inqniry as to the eanseof 
death either instead of or in addition to tbe invesUgatioo held by tbe police and if he does 
eo, he is invested with all tbe powers c{ conducting it which be would have in holding an 
inquiry into an offence. This would bring tbe proceeding within an inquiry as defined In 
S. 4 (1), supra, and a judicial proceeding as defined in 8. 4 (1) (w>) sujira, Bub-seetlon (3) of 
8. 435, infra, which expressly excluded therevislonalpowersottheHlgh Court of proceedings 
under the section has now been repeated and there le nothing now to debar the Bigb Court 
from exerelaing its ]utisdiotion under Ss. 436 and 439, infra, in matters falling under this 
section. Apart from that 8. S61A, tn/ra. gives Inherent power to the High Court to make 
each, ciders as may he neeeuary (a ecautethaeodsol justice and the High Court revised the 
order of the Collector and DIstriot Magistrate who interfered with the judicial inquiry of • 
Magistrate under this eeetion and virtually etoppediitas illegal, 30 Bom, L.R. lOSO* 
29 Cr. L.J. 1063s 112 Ind. Cat 567. The decisions in Ratanlal 843 and 3 C. 742, which 
negaUsbs tbe power of revision are no longetlaw after the amendment of the Cod*. Bee 
61 6 . 300, where the High Court loteiferedln tevlilonwith inquest proceedloge. . 
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' ' " ' PART VI. ' ' 

PkOOEEDINGS in PEOSEOnilONS. 

‘ - ' GHAPTEE XV. 

, Of the Jceisdioiiqn op the Gbiminal Codbts in Inquiries 
AND Trials. 

A. — Place of Inquiry or Trial. 

VeflUe. — lu general (be ofience must on (be face of the iodietmeni appeal to have 
been committed nitbin the jurisdiotion ol the Gontt before T?hicb the ptisooer is tried and 
if it appears by (be evidence that the venue of the oSence, i,e„ the place where it was com* 
milted, is not (be same as that caentiooed in (be indictment the variance unamended would 
be fatal , . , . . only two objectioDs are now of much importance with respect to the 
venue, (1) that on the lace of the record it appears that the Court has no jurisdiction (2) that 
the evidence shows that the Court has no jnrisdictton. And even the first of these objections 
may sometimes be overcome by an exercise of the power of amendment, Boscoe Cr. Ev, and 
Pr., p. 210, 

1 77. Every offence shall ordinarily be 
inquh^ and tr?ah ° inquired into and tried by a. Court within the 
local limits of whose jurisdiction it was committed. 

Scope of the eectloa.— The jarisdiotion conferred by the provisions of the Code do 
not aSeot any special jarisdiction conferred by any law in force at the time when the Code 
came into force. 10 6. 181. This section lays down that every ofienee shall oriiMrily be 
inquired Into or tried where It was committed. The use of the word " ordfiisrify" indicates 
that this rule ie subject to any special provisions of law which may qualify it, and the rule 
is relaxed or modified in several eucoeeding provisions of the Code. This section lays down 
the general law and which again has been repeated in and made part of the special provi" 
eions in B. 181 (0)' infra, which applies to a case of criminal breach of trust and not 6. ITO, 
supra 26 Cr.L.J-728-6Q Ind. Cas. 213; 23 Cr. L.J. 490=68 Ind. Cas. 28. The special pro* 
vision contained ia S 197 12) ol the Code, vis., the power of Ooveromeot to determine the 
person by whom and to specify the Court before which the trial of publio servants Is to bo held 
overrides the general rule contained in this eecUon 8 Cr. L J. 70=4 283. The provi- 

rions of this section are subject also to the power of the High Court to transfer cases under 
6. 826 infra, The fact that the place where ao oSeuoe was committed by an Indian British 
subject was transferred to a native state will oot deprive the Sessions Court of the place 
where the ofienee was committed of its jurUdiction to try the ofienee especially when 
the ofiender, an Indian British subject resided in British India, 34 A. 431. Tbs High 
Court has also power to direct that a trial should take place in one or the other district, 
23 Cr. L.J. 81=76 Ind. Cas, 17. 

Every offence shall ordinarily be tried.— Pot definition of tho word "ofienee” 
see 8, 4 (1) (c) supra and 8. 40, 1.P.O. The word 'ordinarily' must be taken to mean except 
in the cesea provided hereafter to the oontraTy. 30 Bora. L.R. 337=29 Cr. L.3. 633; 109 Ind. 
Oas. 339, /oIZounrty 3 Pat. 417. The use of the word’ ordinarily indicates that the rule 
contained in the eection is to be read aubject to any special provisions of law which may 
modify it and tho rule ii relaxed or modified in aeveral of the aucceeding sections, of tho Code 
a, p. 197 12) Jn/ra which ovorrldea the general rule contained in this section, 8 Cr. LJ. 70 
■ 4 L.B.R. 265. Wlion two ofienceo are committed in the coarse of tho same transaction, 
they should be tried by a Uaglitrate haring Jurledictloa to try both the ofieoooe and not by 
difiscent Maglitrates. Weir II, 111 ' 
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' ' " ' PAKT VI. 

Pbocebdings in Prosecutions. 

■ ■ CHAPTEB XV. 

Op THE Jurisdiction op the Criminal Courts in Inquiries 
AND Trials. 

A, — Place of Inquiry or Trial. 

Veoue* — lu general the oSeaoQ must on the face of the indictment appear to have 
been committed within the jatisdiotlon of the Court before which the prisoner is tried and 
if it appears by the evidence that the venae ot the oCence, i.e., the place where it was com* 
mitted, is not the eame as that meniioaed in the indlolment the variance nnamended would 
be fatal ..... only two objectiooa ate now o! much importance with respect to the 
venue, (1) that on the face of the record it appears that the Court has no jurisdiction (2) that 
the evidence shows that the Court has no jurisdiotlon. And even the first of these objections 
may sometimes be overcome by an exercise of the power of amendment, Rojeoe Cr. Ev. and 

pr., p. mo. 

177. Every offence shall ordinarily ho 
ioquf^and trft'^^ inquired into and tried by a Court within the 
local limits of whose iurUdiction it was committed. 


Scope of the eectloo.*— The jurtsdlction conferred by tbe ptovisioDs of the Code do 
not aSect any special jotisdictlon conferred by aay law in force at the time when the Coda 
came into force, 10 B. 181. This section lays down that every oQence ahall ordinanly be 
inquired into ot tried whete It was committed. The use of the word “ ordinarily" indieetei 
that this uile is subject to any special piovisione of law which may quality it, and the rule 
is relaxed ot modified in several succeeding piovisions ol tbs Code. This eeotion lays down 
the general law and which agalu has been repeated lu and made part ol the special provl' 
elooB IQ 8. 16l (0)' infra, which applies to » case of criminal breach of trust and not S. 179. 
supra 716 Cr. L4. 765-68 lad. Cat. 213; 23 Ct. L.J.4W«68 Ind. Cat. 26. The sposlal pro* 
vision contained is S 197 (2) of tbe Code, vu., the power of Government to determine tbe 
person by whom and to specify tbe Court before which tbe trial of publlo servants is to be held 
overrides the general rule contained la this section 8 Cr. L J. TOaf L.B.R. 269. Tbe provi* 
sions of this soction are eobjeot also to the power ot the High Court to transfer cases under 
B. 626 in^ra. Tbe fact that tbe place where an ofienoe was committed by an Indian British 
subject was transierred to a native state will not deprive the Bedstons Oonrt of the place 
where tbe ofience was committed of Its juriidtction to try the offence especially when 
the offender, ao Indian British subject reelded in British Zodta, 34 A. 491. Tbe High 
Court has alto power to direct that a trial should take place in one or the other distilot, 
29 Cr. L.J. 81a76 Ind. Cas. 17. 

Every offence ahall ordinarily be tried.— For definUlon ol the word " ofience '* 
SCO 6. 4 (1) («) supra and 8. 40, 1.P.O. The word ‘ordinarily’ must be taken to mean except 
in the ca«a provided hettafter to the coattary. 30 Bom. L R. 387=29 Cr. L J. 933; 109 Ind. 
Cai. 359, /ollotnnj 3 Pat 4l7. Tbe use ol the word' ordinarily indicates that the rule 
coaiaioed in the section Is to be read subject to any special provislont ol law which m»y 
modify it and the rule la relaxed or modified io aeveral ol the succeeding sections, ol tbe Code 

r.p. Iff? tJ)rn/ra which overrides the general role contained la this section, SCr. ^ 

■ 4 L.B.R* 289. VThen two oDeoces are consmlttod in the course of the same transaction, 
they ahooll Iw tried by a Maglatrato having Jurladictlon to try both the ofleoces and not by 
difittanl Magistrate*. Weir 11, 1(1 
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WIthIo the local limits of whose furlsdlctlon It was committed.— All crime 
If Iocs] sod the Jurlcdictloo orer the crime fcelooge to the couctrf where the crime 
U committed. The Legislaiare has do power OTCr any person except Its own enbjecta, 
that is persons who are natural born sDbJecti or residents or whilst they are within 
the limits of the kiogdom.-^^ Lord Htthbuty, L O. in [1891] A C. 455 at 458. foUotred In 
29 Cr. L J. 10S9~112 tnd. Cat. 673. Crimea in the nature are local and the Jnrlsdlction of 
orlmrt is local, 3 TTtlltom Dlorlistone p. 1058. The accused is to be tried according to the 
law of the place where the crime was committed and not according to bis nationality, 
1894 A 0. 670. The fnndamental principle laid down in this leetlon ii to the eQ'ct that the 
competency ol a jorum to isbe cognizance of an inquiry ioto, and trial of an offence as 
defined In 8. 4. tv/ra, li determined by the place In which the oCenee is committed, 9 B 40 
at 4S. The ordinary tnie as to Joritdicllon it that it it the area within which the offence la 
committed and not the place where the offender may be fonnd that determines the Court 
which hai Jurisdiction to try the offence, 45 M. 14 at 16. The ptOTlsloni of the Code are also 
applicable as Itz /on. 17 B. 369 at 371. Though the commitment of an accused by a wrong 
Court may be an irregularity a commitment made to a wrong Court is iitegsl and liable to 
be quashed, 36 U. 337. But if the trial is proceeded wUh aud a decision tarrlxcd at. the defect 
Iscnred, 42U. 791. &ec notes under S. 611 en^a The accused a recruiter indneed a person 
at Cawuporeto go to Ftji to work, but on the way, at Arrah where they stopped the accused 
induced him to proceed to 8ylhet and sent him then with another m an in contrareution of 
B. 104 of the Assam Labour and Emigration Act, Aeli, that the accused was rightly tried at 
Airah and no offence nnder the Act was committed at Cawnpore, 37 C. 27, bnt where an 
accused Is charged with kidnapping a girt at Bombay and with having abetted rape on her 
at Ahmedabad, a committal to the Bombay High Court on both the charges Is Illegal as 
the second ofienee cannot be tried at Bombay, SO Bom. L.R. 1283w30 Cr. L J. 191 (l)sll3 
lad. Cai. 617 (1). It is the Court which has territorial JorBidictien at the pisee where a 
bigamy was commuted that eao try the oSence nnder 8. 494, 1.P.O. The ofienee of abetment 
el bigamy can he tried by the. Court within whose terrilorial jurisdiction the abetment 
takesplaee, 3 Pat. 417. Similarly a charge of misappropriation nndetB. 405, 1.P.O., can be 
tried only at the place where the sum was misappropriated by the accused, 25 Cr. LJ. S77s 
77 lad. Caa 425. A Uaglstrate has no jorifdiction to try an accused for an ofienee commit* 
ted outside bis Jurlidlctlon, SO Bom. L.R. 387. Jurisdiction’ may be defined as the power of 
a Court to bear and determine a cause, to adjudicate cr exercise any judicial power in 
relation to it, such jurisdiction naturally divides Itself into tbree broad beads with reference 
to (1) the subject matter, (2) the parties* (3) particular question which calls for decision 
5 O.LJ. 611. 


Bee 6. &3l, tn/ra, which validates proceedings had la a wrong local area. No finding, 
sentence or order regularly passed by a Court in the case of an oSeuce committed outside 
its local area can be set aside, when no failure of justice has taken place, 30 U. 94 ; 42 U. 791. 
Bs. 177i 179, 180, 181 and 183 must be read together with B. 631, infra. As a rule the plea 
of want of jurisdiction must be taken before the trial Court, but want of jurisdiction 
may be taken in the High Court tor the first time, 16 W.R. (Cr4 79 ; but see 4 B.H.C,B. 
(Cr. Ca.)S3. An objectioo, to want of jurisdiction can be taken for the first time In the 
appellate court and the court cannot decline tocoDsider the objection on the ground that it 
was never taken m the lower court. 28 Cr. Lt. 4S2»101 Ind. Cai. 484, objection as to juris* 
diction might slso be raised at a re-tiial ordered altbough it was not taken originally at the 
trial or in the court of appeal, 33 G. 22, 


Various special Acts make express proviuou for place of trial of offences crested by 
those AeU.ap..AotlX of 1890 (Railway), S 131 ; Act X of 1889, (Indian Posts), 8. CO (1) 
Act II ol 1899 (Stamp), li 73 ; Act XIV of 1895 (Pilgrim Ships) ; Act XIV of 1687 (Indian 
Marine), Ss. 44aud48. Bee also 8- 619, in/ni, as to delivery ol military ofieuders to be tried 
b^ Court-martial. 
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ITS. Notwithstanding anything ' contained 

Power eo order case in section 177, the Local Government may direct 
to be tried in dJCeront 

Beseioni dirisions. that any cases or class of cases committed for trial 
in any district may be tried in any seaaions division: 

Provided that snch direction Is not repugnant to any direction pre- 
viously issued by the High Court under section 15 of the Indian High 
Courts Act, 1861, or section 107 of the Government of India Act, 1915, 
or under this Code, section 526. 

Scope o( the section.— Under thUfloction the Loesl Qorernmentlg empoweipd to 
direct that an; eaas or eUssea o! cnaea committed lor trial in so? district, shall be tried in a' 
epecl&ed eesaioQS divUion bat it cannot direct that a oaaeEhoald bo tried by a particular Court 
as each a direction Is beyond the scope ol thU seotion It was held in lO C. 643 that the 
Local Qovernment has no power to transter tor trial to a Court ol Oommtssionei a caso duly 
commiltod lot trhl to the Court of the Recorder ot Rangoon who exeiciaas all the powers ol 
a Court o! Session to the Sessions division ot Pegu, S 2S7 injra Uya down that In all eiimlnal 
cases transferred to a High Goait under this Godo, or under the Letters Patent of any High 
Court, established under the Indian Bigh Courts Act, 1S61, trial may, i( the High Court so 
directs, be by jury. See S 537, in/ra, which empowers the GDvernoi'Ge&er>I in OonocII to 
transler otlmlnal eases and appeals ftoia one Bigh Court to another, or from any Criminal 
Court auhordlnate to one High Court to any other Criminal Court ol equal or superior 
luiisdlotlou lubordinata to another High Court lor the ends of Justice or for general oen* 
veolence of parties. 

ProvUo.— The proriso to the section was relied on in 28 C. 709 at 717, 718 for transfer 
ting proceedings under 6. 145 , supra, as clearly Indicating th-xt the High Court has power to 
mahe an order ol transfer either uodei 6. 526 ol the Code or under 6. 15 of the Charter Act. 

1 T9. When a person is accused of the cororaission of any offence 
by reason of anything which has been done, and of 
distria^here* act u any consequeoce which has eosued, 6uch offouce may 

done or where conse- iuqulted into Or tried by a Court within the local 
queuce ensues. .... ..... 

limits of whose jurisdiction any such thing has been 
done, or any such consequence has ensued. 

Jllusfroftons. 

(a) A la wounded within the local limlti ot the jurUdictlou of Court X, and dies within 
the local limits of the jariadlotioa of Court Z. The ofionce of the culpable homicide of A may 
be Inquired into or tried by S or Z. 

(b) A li wounded within the local limits ol theJnrisdlcUcn ot Court X, and is during ten 
days within the IccM limits ol the jarUdlctiou ot Court Y, and daring ton days more within 
the local limits ot the Jarl^lction ol Court Z, unable In the local limits o! the Jurisdiction 
ol either Court Y or Court Z to follow his ordinary pursuits. The oQence of causing grievous 
hurt to A may be inquired into Or tried by X, T or 2. 

fc) A U pot In fear of iajery within the local limits of the Jurisdiction of Court X. aod 
Is thereby Induced, within the local limits o! the Jnriadjctlon ol Conrt Y, to deliver property 
to the person who put him In fear. The oSence ol extertlon oominittod on A may bo Inquired 
Into or tried either by X or Y. 

(i) A If woonded In the Native Slate of Baroda, and dies cl bis wound fn Poona. The 
oSeace ©I causing A'e death may ho inquired into and tried la Poona. 
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Scope of the oectlon.— This ecollon la centrollod Inrespeotot certain olleneesbp 
8. 181.tn/ra25Cr. L J. 923. Bat aceTfCr LJ.992s96 Ind. Cai 6S6. nhero it maheld 
that IbIt aeclioQ lain no waj aodified bj the proTisions of 8. 161 (3) fn/ra. This section 
does not appl; to questions of jariidictlon of Coarta to try tbo oflenco of criminal breach of 
trust, 28 Cr. L.J. 136»83 Ind. Caa. 69C; 25 Cr. L.J. *10=77 Ind. Caa. *90; 16 Cr. L.J. 
773 = 3llnd. Cas. 375; 41 0.LJ. 80 = 28 Cr. LJ. 725=86 Iad.Cai.213. This section nlll 
not in terms apply to the case of an oflenco «hich docs not depend on the consequences 
srhicb has cniued but only on tbo act rvhich has been dona *4 C, 912. 

Commission of offence by reason of anything done. — Tbo word “act'" rrill 
ineludo llle^l omission alio,se« 8.4 (2) tuprn. The act must bo ooe constituting an 
o&cnee. This section only applies nhen a person Is accus.id of the commission of any oCenco 
by reason of anything rrhich ho has dono. In a case of falsification ot accounts under 
6. 477A, I.rX}., theoSeneo li complcto nhea acconotsaw falsified with iuteut to defraud, 
and it is not apparent host a person accused ot falsification of accounts can be said to bo 
accused by reason of any eonscjucncs trbtch has ensued within the meaning of the section, 
* U.L T. *31 : *1 C. 305 : 35 A. 29. tVhero a petition nndcr the ' Income-tax Act, 8. 21 was 
Terified at a place in Tanjore District but presented »n Bamnad District and on a complaint 
for an olleoce under 8. 177, T.P.O , and S. 40 ot the said Act. was filed in Ramnad, Md, as 
the offence was committed in Tanjore District, the Ramnad Uagistnto had no jurisdiction 
to entertain the complaint 43 U L.J. 475= 16 L V7. 335. A. carrying on business at Oaya gave 
a cheque to B, which was dhhononred at Calcutta and on further correspondence the crucial 
letter which dUcIosed that B was cheated, was received at Bnxatby B who filed bis com* 
plaint of cheating at Buxar ; it was held that the Duxar court had jarlsdietion to entertain 
the complaint. 23 Cr. L J. 81s7C Ind. Cat. 17 Tbe words ‘anything which has been done* 
mean some act eanstitotlog the oSeoeo See 6 Agra 138 and *8. 

Aay consequence which has ensued.— Tbo words "ando/ onj/ ecnsestmef 
vikieh hat entued" io this sectiou embrace only such consequenees as modify or 
eemplete the act alleged to be an oSooco, 1909 A.W.N. 115=5 A.L J. 333=7 Cr. L.J, 394 1 
1931 F.H. (Cr. J) 7. Tbe word ** consequence “ means a consequence which forms 
a part sod parcel of tho oOeoce aud uot a consequence which is not sueh a direct result 
of the set of tbe ofiender as to form no part of that offence, 34 A *87. Upon the wording 
of the section and the authorities dealing with it there cauuot be litUe doubt that the 
eoTtu^uenee referred to hereiu must be ooe of the facts to be proved to establish tbe offence. 
The consequence must form an integral part of the offeoeo and need not, only be a 
consequence arising from it. The worde of tbe section embrace only such conEeqneocea 
as modify or complete tbe act alleged to be an oSenee. Tbe offence ot infringiog copyright 
in a book of which the complainant is tbe author Is complete ns soon as the booh is printed 
without permission and the loss to tbe complainant >s not an essentia] Ingredient of the 
oSence though loss undoubtedly arises by tbe commission of the oSence, 18 Cr. L-J. 353= 

33 Ind. Caa. 737. See also 21 Cr. L.J. 149*54 Ind. Cas 677 Tbe word 'consequence ' has 
however been held to be not restricted to mean consequence which is a necessary ingredient 
of an oSence nnder 8. 409, 1. P. 0. and ought to bav« ite usual meaning, 29 Cr. L J. 1033* 
112 Ind. Cas. 361 relytng on 43 B. 641 and (1905) 2 K B 67 and dtiftnsrnisAtn^, 33 M. 639 • 

39 U. 576; 34 A. 437 : 4* C. 912 ; SIB. iOl. Tbe words 'any consequence' used in this 
sectiou must be given a wide grammatical meaning: it is not restricted in Its meaning to 
any consequence which IS a necessary Ingredient of the offence 30Cr, L.J. 249=114 Ind, 
Cas. 99/offotcing' 46 B. 641. Tbe words "any consequence" mean a consequence which 
must be one of the faots to be proved to establish the offence and will not include remote 
consequences arising from tbo offence having been previously committed and not forming 
an integral part ot theofience, lO Cr. L,J. 80*2 lad. Cas. 543. See also 2l Cr. LJ. 149= 

54 lod. Cat. 677. ^Vbero a remarnsgo and adnltery agaiost the accused took place at B, a 
trial of the accused hold by tbe Sessions Judge of 8. is invalid, where tbe consequence of the 
ofience of remarriage and adultery ensued at the place 6. t e., the compUlnant being kept 
deprived of his wife from tho lime she went into the keeping of the accused, 24 A-L J. 135 
at 160 = 27 Cr. L.J, 101*91 Ind Cat 533. This section oan [be applied only to cases In 
il 
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which the coneequence cccessary to constitute the oflence ensues, in some place other than 
that In which the accused's act is done, 39 M. 676 at 678, but whers a ■value payable 
parcel was sent by flccusta from Hodtas to Hjdetabad and the complainant took delivery 
ot the parcel at Hyderabad alter making the payment and found that the parcel contained 
only saw dust Instead' oi tea. a complaint ol cheating at hladras cannot he entertained as the 
cheating was complete when the anaonct was paid at Hyderabad post office and subsequent 
payment by the post office at Madras is no ingredient of the oScnce so as to give iurisdic- 
tton to the Madras Court, 52 H.L J. 511-1927 M.W.N. 221=28 Ci>. I* J, dS2 (2)= 101 lud. 
Can- 484 (2) dtsHn^utshing 39 U. 676, When the act constituting the ofience was com* 
plete outside British lodia and no Ingredient of the oBence bad ensued within British India 
as a consequence ot anything done ontslda British India, the accused could not be tried in 
British India. In the Illustration (d) to tbla eeetion it will he seen that until A dledln Poona 
o{ the injuries received at Barods, the ofience was not complete till his death, Canslog 

( grlevoQS hurt was complete outside belote tbo oomplainant came to British India lot treat* 
ment, 8 Bom. L.B. Sl3 at 816. Where the acensed on false representation induced complain* 
ant to part with money at Meerut, and the eompU Inant on diseoveriiig the fraud practised 
on him at Agra charged the accused at Agra tor oSences under Bs. 420 and 265, 1.P.O heldt 
that the Magistrate at Agra had no jntisdlotion, as both the ofiences were committed at 
Meerut and the seotion did not apply Inasmnoh as the discovery ol the Irand alter delivery 
ol the article was not a consequence which had ensued within the meaning ot this section, 
13 A.L.3. 1067. But In the next case (beaccnsed,a trader (n Salem, in the Madras Fresideuoy, 
deceived a trader in Bhulta in Bombay Presidency by leading him to believe that ha was • 
buying clean gronnd*nut oil when as a matter of fact he was buyiog a mixture of greandmot 
oU with rook ell, and tha Bhwlia trader was induced by the deceit to pay the price agreed 
upon on the nndststandlog that it was pure oil, held, (hat the eomptalnaot was deceived la 
Bhutla and the Qourtaat Bhultahad |otisdiotion to hear the case, 17 Bom. L.B. 389. Sec 
also 46 B. 641 which diuenUi from 38 U. 639 and followed 88 A. 29 : 41 0. 305 ; 44 C 612 S 
23 Cr« 1(.3. 743= 69 lad. Caa. 631. This section must be read with the definition of breach 
of trust In B. 406» l.P-0. ; it would appear clear that breach of trust is complete by reason ot 
misappropriation ot the money and not because of the consequent loss of money. The gist 
ot the odence U the dUboaest mliapproprlation, conversion or disposal of the property and 
lose which Is a consequence is not an integral part ot ft. The coosequeoce must be part and 
parcel ol the oQeace. It does not mesa a conseque nee which is not a direct result of the act 
ol the oSenderasto form nopartol the oQence,2l Cx> L.J. 149«‘64 Ind. CaB. 677 'where 
84 A. 487; 83 U. 639 aie/oiZoiced and 19 A 111 t« Atsftnguu^ied. 

The oSenceol criminal breach of trust U oompleted by tbe misappropriation or conver* 
•!oa of tbe property dishonestly. ]( U tba Inteotlon which U essential, and whether wrongful 
fain or loss actually resnlts Is Immaterial. It U a consequence but not an essential part of 
tbs oSeaee, and a person U not acen ted of the oOonce-by reason of It, Where the accused j 
who were brothers living In Bombay were charged with ciimlnal breach of trust at Erode fa / 
respect ot oorlalo HundU tent Irosn there lot encaihmenl by the eomplainauts, and the j 
Hundii wen cashed in Bombay and the procoeda misappropriated at Bombay, it was held' 
that this eootlon did not give the Erode Magistrate yarUdlctlon to try the case, 38 U. 639 ; 

44 0. 612 ; 23 Cr. L.3. 743=69 Ind. Cat, 631 ; 1 Ran. 56. But tee 46 B. 641 where it was 
held that '’consequence" bears its ordinary grammatical meaning not restricted to a 
consequence which is tbe necessary Ingredientof the oQenco. Wboro the accused who was 
the Agent ot the eomplalnsnts' firm at Handyal for sale of oil, sold goods and felted to 
account lot tbe tale ptooeods and abacondod, a complaint was preferred to tbe rresideoey 
Uagtstrale of criminal mlsappropriatioa and breach of trost, Arid, that the Madnt Court b*d 
no Iniisdlctlon to try tbe case, the conversion and loss haring occurred at Kandyal, (he 
nSsuce ol bteach ot trust Is constituted by dishoneat conversion and loss which ensues as its 
conMquencQ, and tbe lost enioes immediately on tbanoaTersIon, 39 £t, 976. 8«e 92 K.BJ. 
8U«1927M.W.H. 221 decided by a tingle Judge. But In 39 M. 978 IbelrLordsblps dfjssnfed j 
from tha view hsld In 33 U. 639 that the asUtenee ot tha dishonest Intention and not the 
futulng loss that was the sisentlal alement of tba oflenco of breach of (nut and that therg 
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wia qo question of cooftequoncoorot the application of this section. Sec also, on this question, 
SS A. 29 ; 3i A. 4S7 ; 32 A. 397 : 2S C 743 ; 1 Rnn. 56. A charge of broaoh of trust against 
an agent can bo tried b7 the Gourt within whoso juttsdietion the principal resides 
and the agent has to render account. It is not necessitf to have the accused tried bjr 
the Court within whoso jurisdiction the propertf misappropriated was actuallf received or 
retained bj theagoot, Oreat Inconronlence srould result to firms which emploj agents In up 
couuttr If they go from place to place and misappropriate property belonging to the firm. In 
eneb a case it would bo diffieult for the firm to establish where any property belonging to 
the firm was actually received or retained by the agent or where the actual ofience was com* 
mlttcd unless the words "consequence has ensoed" are applied In the wider sense 30 Cr.L.J. 249 
sill Ind. Caa. 99 JoUotAngK B. 641. It was held In 33 M. 779 that when ofieoceof criminal 
breacboltrustwascommUtedontsidoOrillsh India by a British subject, the entrustment 
baring taken place In British India, and theconteqoent loss ensues In British India the accused 
could bo tried In Bntish India and no certificate of the Bolitleal Agent was necessary under 
8. 188 *n/ra. Where the complainant authorized the accused to withdraw money belonging 
to him at Rangoon and remit the same to him at Maymyo and the aeeused after draw' 
log the money failed to do so and was charged with misappropriation it was held that the 
Raogoon Courthad jntlsdictlon to try btm as the money had boon received and mlsappro* 
prlatcd at Rangoon, 21 Or. L.J. 149=54 Ind Cas 677. Boa also 21 Cr. B.J. 519=56 Ind, 
C&s. 77S. Falsification of accounts is an ofience eompleto whan aeccunts are falsified, with 
Intent to defrsudand the person cannot be said ** by reason of any consequence which has 
ensned" within the meaning of this section. Tberefore only that Court within whose juris- 
diction the accounts are falsified Is competent to try, 4 U.L.T. 491=9 Cr. L.J.92>«1 Ind, Cas. 
798 : IS U It.T. 23- \7here a delsmatory letter was posted In 2Iadras addressed to Tlnsa- 
Telly, it was held that tbe oSeaee could be tried either In Madras or in Tinnevelly, SI U.L.J» 
619-32 U.LT 164. 

lIlustrAttoa.^The Illustration toaseetion cannot jnstlfiablyhe held to eonlrol the 
wide language of tbe sectlca, 29 Cp. L.}. 515=109 lad. Cat, 481. The illustrations are sot ex- 
haustive and to hold that the coaseqaeoces prescribed in tbe section as eonferriirg jorisdio* 
tion are tjusdem generis with the consequences specified in the illustrations is not warranted 
by the language of the eectlon, 8 Cr. L.J. 79* Illustrations to eectlon do not strictly form 
part of tbe act, 1 A 31 at 36 ; they ate not to be construed as limiting the right given by 
the section, 23 U. 57. They furnish some Indication as to Intentions of Legislature, IS B, 
191 at 498 : 49 C 3SS. Tbe weight to be attached to apparent statements of law in illnstra- 
tlona used In the Act has been the subjeet of consideration in many cases (see Woodroffe ani 
AtTuer Alt's Ind. Ed Act.p. Tbegeneralconccnsusofopinlon Is that they can- 

not be taken as laying down substantive law, and they merely go to show the intention of the 
framers ol law, and in that and other respects they may be uscfnl provided they are correct. 
Babstantive law can only he made by express enactment in ao Act, 17Cr. L.J. 49 at 50 (F.B.) 
■>32 Ind Cas. fill. In 21 Bom. L R. 558 (P.C.) it was held that illustrations are to be taken 
as part of the statute When tbe Court ie called upon to interpret an enactment which com- 
prises both the substantive provision and on Illustration of the same, tbe Court is not justi- 
fied in rejecting the Illustration as a gntde in tbe interpretation of tbe substantive provision. 
Illnstcatioos do not stand on tbe same footing as marginal notes which may not be notes 
enacted by tbe Legislature and they cannot be referred to for the purpose of construing the 
enactment. On tbe other hand, illustrations are part and parcel of the enactment, 3 Luck. 241, 

an act is an offence by reason of its relation to any 
other act which is also an offence or which would be 
an offence if the doer- were capable of committing 
an offence, a charge of the first-mentioned offence 
may be inquired into or tried by a Court within 
the local limits of whose jurisdiction either act was done, 


180. When 

Place ot trial where 
act is ofience by reason 
of relation to other 
ofience. 
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ia) A charge of abetment fflAf be iaqolred iotoortried either by the Court wUbin the 
locil fimfis of tvhoee jurisdictioo the Abettaent ivae eommfffcd, or by tbo Court within the 
local limits of whose jurisdiction the oSeaee Abetted was cozninittod. 

tJ) Acharga of receiving or retaming stolen goods may be inquired into or tried either hy 
the Court within the local limits of whose jorfsdiotion the goods were stolen, or by any Court 
within the local limits of whose jnrisdictioo any of them were at any time dishonestly reoeiv* 
cd or retained. 

(c) A charge of wrongfully eonceallog a person known to have been kidnapped may be 
inquired into or tried by the Court within the local limits of whose jurisdloticn the wrosgfol 
concealing, or by the Court within the focal limits of whoso jurisdictioa the kidnsppisgA 
took place. 

Scope of the oection.— This section la enbjest to the provisions of 6. Igg, in/rn. 
BU.L.T.5«s4(lG10]fif.W.N.l43<<>llCrA£r.J.336sdlod. Cab. 303 but see 18 C.W.H. 1178 
where a different view is taken It provides for place of trial where act ia an oSence by 
reason of its relation to any other act which is also an offence. This seotfon provides for an 
alternative jurisdiction iu regard to related offences such as abetment in relation to a 
principal offence or offences like receiving or retatmog stolen property in relation to theft or 
concealing persons Inrelation to kldnappiog etc. The words of the section clearly exclude 
from its scope cases where the offences constituted by abetment of a contemplated act which 
If done would have been an offence bat which was not in fact doae. 

I lllustratfoa {s).*~Whea a foreign subject resident in foreign territory Instigated the 
eommisslon of an offeace which fa eonsequeuce was commit ted In British territory, it was 
held that the initlgatlon not baring taken place in any district created by the Code, be 
could sob be tried in British India, 10 B.B.CR. 338 ; 1830 P B. (Cr.) 33; 1878 P.B.(Cr.)20, 
hut where a foreigner in foreign territory initiates an offence which Is completed in British 
teirStoryj he is liable to be tried by the Beltleh Court wUbln whose jurisdiction the offence 
was completed, 14 Bom. L.B. 147 ; Weir 1, 135. When a peraon instigates another to com* 
mlt an offence by means of a commuQicsIioo cent through post, the oSence of abetment fa 
complete as eoon AS the eontents of the letter become known to the addressee, and such 
offenoe may be tried at the piece where the eommuoioation Is received, 16 A. 339. 

Ifluetratfofl (hf — Where the accused was found in possession of stolen property at 
a place outside British India, the theft baviog taken place in British India, and he was 
placed on his trial before the Court lu British [adia where the theft took place, it was held 
that British Courts had ao jurisdiction to try bim for an offence under S, dll, I P.O., com* 
ralttcd at a place beyond British territory with regard to etoJea properties, IS O.Ur.K 1178, 
but SCO 8 M.L.T. 54 ; where tbeft took place In a Katlve State a trial of the accused whether 
a British eubiectcc otherwise could bo had for rctainlirg stolen property in British India, aa 
the dcdnUioa of stolen property In B. HO lucludes property eloiea outside British India, 
8 C. 307 ; 10 B. 186 ; 28 A. 372 ; 1 B . W ; 2fl H.L.J. 233. The decisions In 1 M. 171 ; 8 B. 
333 ; Weir II, 143 are no longer law. 

IlluAtratfon (cf.*^Fcrson8 who committed an offence under B. SC9. l.P.C. (concealing 
a kidoappod persoo) in Saharanxiur eessioos dlrlsioo could be tried In the iforadahai 
seosloasdivlsioQ where tbe primary offence under 8. Sffff (kidnapping) was committed, 
16 A 830. 

181. (1) The offence of being a thug, of being a thng and com- 

B I a ibcg or OQurder, of dacoity, of dacoity With murdor, 

^ bcioBRing toa gang of of having belonged to a gang of dacoits, or of having 
^t<^j escaped from custody, may be inejnired into or tried 

by a Court *within the local limits of whoso juris* 
diction tho person ciuirgod is. 
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(2) Tbo ofTonce of criminal misappropriation or of criminal breach 
of trust may bo inquired into or tried by a Court 
Crlmlnil in{*»ppro* within tho local limits of whose iurisdiction any 

pri*tlon and ctimlnal 

broach of trust. part of tho property which is the subject of the 

ofTeaco was rccciyed or retained by the accused 
person, or the offence was committed. 

(5J The offence of theft, or any offence which includes theft or the 
possession of stolen property, may bo inquired into 
or tried by a Court within the local limits of whose 
jurisdiction such offence was committed or the property stolen was 
possessed by the thief or by any person who received or retained the 
some knowing or having reason to believe it to be stolen. 

offence of kidnapping or abduction may be inquired into 
or tried by a Court within the local limits of whose 
and jurisdiction the person kidnapped or abducted was 
kidnapped or abducted or was conveyed or con- 
cealed or detained. 

Amendroeot.— Tb« smeudmont io enb'seeUoo fS) is of a Torbal ehnrseter eliminating 
"stealing " and substituting the ward ** theft." 

This sectieu ptorldes for the place of trial of oSeaces of beings tbug, belonging to » 
gang of daeoits, criminal mis-sppropriatioo. breach of trust, theft and kidnapping and 
abduction. 

Scope of the eectloa.— This section is Intended to regulate tbs jurisdiotlon of Courts 
in British India In respect of oSeoeee committed in British India aod cannot vaej or abro- 
gate the ordinary rule that no foreign subject can be tried in British India for an oSenoe 
commiited outside British India, 28 A. 872 ; 2 Bom. L.R. 337. Otdlnariir tho proTislons of 
this section should receive effect unqualiSed by tbe provisioos of B. 179 supra. 

Sub-eectlon (1). — See 8. 910, U^.O. as to the deSnition of a thug. Being a thug is 
punishable under S, Sll, I. F-0. Qaogs of persons habitually associated for the purpose of 
decoying and murdering travellers to take their property, eto., are designated as thugs. 
Escape from custody is pnniabable under 8. S3t, I P.O. A convict escaping from custody 
ehonld bo tried for the ofiencs under 6. 22i. I.P.C., la the district in which he escaped and a 
bfagistrate of another district has no inrUdlction to try him, 1 B HX.R, 138. Tho word " la " 
after tbe word "charged ''oconrring in this sub-section gives tbe Msgistrate jurisdiction 
whether the accosed has come within bis jurisdiction, of bis own accord or has been brought 
there by force, 12 Cr. L.J. 113=9 Ind. Cat. 677 where 23 C. 20 ; 6 B. 622 are referred to ; see 
also 26 H. 124 : 33 B. 223 ; 29Cr.L.J. 1(HI9**112 Ind. Cas. 673. A foreigner who Is not a 
servant of tbe Queen within B. 188 %nfra cannot be tried in British territory for having com- 
mitted dacoity in a Native State, bnt be could be convicted for retaining stolen property In 
British territory under 8. 412, 1.F.O., 1 B. 50 ; 6 G. 307 ; 10 B. 186-; 28 A. 372. 

Sub-section (2).-- For placeof trial in eases of criminal breach of trust and mis- 
appropiiatioD. see note under S. 179, sv^ra. This sub-section does not in any way modify 
tho provisions of 8. 179 ; supro. Under this sub-seotion an oSence of criminal misappro- 
priation or breach of trust may be inquired Into where the ofience was committed bat where 
the breach of trust was committed in the NatWe State of Bhopal and in consequence money 
wasUkenont of the pocket of a DriUsh sabj£t {& British India, the oSeuce can be said to 
have been committed in both the places and the accused canbetrledlu eitherplaee. Tberq 


(4) The 


Kidnapping 

abduction. 
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Is BO dfrergerce as there canBot ba jo Bnoh aa etcellent Code as the Cr. P.O., between 
83.179 and 1SI(2), 27 Cr. L.d. 992^96 Ind. Cas. 658. It is not essential coder this sob* 
seolioo that at the time the propett; Is said to have been received or retained bytheae* 
cased, he most have » dishonest intention to ssisappropriato or to commit ctiminai breach 
o! trost with lefcreoca to it. Ik is onon^h for the porpeses of this uub-scction if the property 
which is the Bobjeat of tbeoCence was received or retained by the accused at a particular 
place to try the case. Even If the pn^rty waa received quite properly and innocently at 
oneplaceand was auhssqoeatiydeatt with at another place dishoaestly so aa to constUate 
misappropriation or breach of trast, he would be triable at tbe piece where ho received or 
ratained it, £1 B. 101 relying on 38 tf. 779 and 46 B. 641. Where goods were entrosted to a 
carrier at Mysore to be delivered at Mangalore, where on delivery ft was found that the era* 
tents ot certain bags were abatrioted and tailings of no value had been substituted, it was 
held that tbe Mangalore Slagistrate had jarisdiotioa to inquire ioioihe complaint neder 
B. 407 LP.O. asprtma/<sej> the violacioo of theccntrvjt (odeliverthe goods intact was in 
Mangalore and it was lor the accused to prove that the contract was violated elsewhere thaa 
at Mangalore, £8 M.Ei.J 199*»1938 M.HT N. 791*29 L.W. 843. A Railway receipt for goods 
eutrusked with instructions to take delivery of them at their destination in another district 
cannot be held to be ' enu p^ft oj iha property tchkh it iha snijeet of the offence * within the 
meaning ol this enb-section. T/ie property which is the subject of (he offence when the 
accused is charged under S. 40£, I.P.O. is the mooey which he reco vered by sale of tbe goods 
which he took delivery by means of the Railway rec«ipt4ind therefore the Magistrate at P where 
the receipt was handed over to the accused had no jurisdietlon to try (be oSenca but only 
tbe Magistrate at the place where tbe goods wem sold and tbe sale proceeds raisapproprlated, 
IB Cr.ti d. 643*4} Ind Caa 293. Where the accused, employed by the complainant on a 
monthly salary at Rangoon was entrusted witbeertatn proaotes and hundies with instruefless 
toeelleet theamoaots from various firms In different places collected and remitted a portion 
o! the amount collected to the complaioaut at Rangoon but misappropriated the bahaca 
ooliected. he can be prosecuted tot breach of (rust at Rangoon and ^e Rangoon Cburf 
had jnrlsdietlon to try the offeuce. 6 Ran. S3}. An offeoce under S. 409, I.P.C, 
can bo tried by a Magistrate within whoso jueisdtetlon the property was received or retained, 
dtf.LT. 481*9 Cc. L J. 92-1 lad. Cas. 798 ; 21 Cr. L.J. 149*94 lad. Cas. 677; 21 Cr. 
L.J. 919*96 Tod Css. 779. A firm doing bnsiuess In Calcutta employed an agent in 
Slngiporo, and prosecuted him at Calcutta for breach of (rust o ommitted at SSegaporc, but 
accountable /or the mooeja at Calcutta. Held, (hat the Court In Calcutta had jutisdicUos 
to entertain (he complaint. 28 C,iy.If. 179 where 28 C. 746 sad 44 C. 912 are rtferrei to ; sec 
also 2 Ran 56. This sub lacticn only applies as between Courts of different local areas 
wboso Jarisdiction has been limited by 6. 12,fupr(S, and to which the Code applies. A British 
Magistrate cannot take cogaUvoce of a breach of trust committed insMativo State merely 
because part ot tbe property is retained within his jurisdiction, 21 M.Ii.J, 441; 13Cr. ZiJ. 
638*13 lad. Cal. 892 but see 33 tf 779. Tbe jurisdictioo of a Court to try an offescoof 
criminal misappropriation or breach o! tnistjs governed by this lab-eectloo aod not byB. 179, 
supra. Tho resulting loai, (bough a Bormal resultlo each oases is not an ingredient of tboee 
oBesces and cannot kherelore be described si a consequence within S. 178, tvpra, 

2S Cr. h 3, 410*77 Ind. Cas. 498, When tbe accused Is nader a liability (oreudet acoonsts 
at a pariicnlar place nod fails to do so by reason of having committed criminal breach of 
tn»t wbiob IS alleged against him, the Court wUhio tbe iocal limits of whose jurisdiction 
that place is situate may Inquire into sod try the offonee ooder this sub'section and 8. 178, 
supra, has no epplication to tbs csso, 41 O.LJ. 60*29 C.W.N. 432*26 Cr. X>.<7. 729*86 Ind. 
Cos, 213, /ollmced in 27 Cr. I, J. eoO* 99 Ind. Cat. 212*/«3«o«i»y 29 C. W.H. 432 ; 41 C.t.J* 
80:26Cr L.J. 723«fiS Ind. Caa 213. 

Sub*soertIon (3) —A British bfsglstrate has no jurisdiction to try a person who fs the 
mbjectolaNalifeBtatosndnetasabjeclol tho Crown for the oflaoca of theft committed 
in that Bute, 2 Boro L,7L 337. SecTCf tid. 184*12 K C.C.R. M, wbiob is a converse 
ca« and It wM bsJd there that Iho trial and conviction of an acensod in klfsore Territory 
by a Kagiilrala for Ibe/l of a bnl/ock fn firitfsh India and arrest In Mysore ' Territory wbffs 
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tUempting to tell It there w&s nlthoot latUdicllon ; the case should have beea tried In the 
Mysore Territory It the British Gofeimnent bed tralTed their right to demand the surrender 
ot the accused and the District Maglsttale eras directed to take the necessary stops to 
acertaln this from the British OoTemmenl. This sub'Seetion as amended means that the 
oQenco ot being in possession of stolen property may be inquired Into either in the district nhero 
it Tras stolen or nhero itwasfouod tobedlehonestly possessed. This, indeed, is expressly stated 
In illnslratlon (b) toB. 180, lujiro. Umust be conceded that thoUoguago of this enb-sectlon as 
amended if open to objection. The context requires that the svOTds"BUch offence" in this 
section should mean the offence ot theft whereas grammatically they should mean any offence 
ot possession. An accused can bo tried for retention of a stolen bullock at Aligarh when the 
theft took place at Muttra. 2) A.L], 14Sa27 Cr.L }. 21-91 Ind. Cas. S3. 

Sub'ACCtlon (d).**~Thli was fntrodaced In the Code of 1693 and was intended to pro* 
vide for the case of an offender proceeding from one loetl jurisdiction to another In British 
temtory The declilona In 18 A. SSO; 27 C. 1041 : 2 C W.N 81 and 1883 A.W N 164 are no 
longer law, A person charged with bavlDg committed the offence of kidnappieg in a Katire 
State cannot be tried hy a Court In British India within the local limits of which the person 
kidnapped may he conveyed or concealed or detained. The operation of the Code cannot be 
extended beyond British territory and allow a case to be tried within British dominion for 
an offence committed in a State beyend BrltiahTndia, 20 C.W.N. 62 ; 18 C.W.N. 1178- 
20 Ind. Caa. 599 It isto be noted that the oflenecs of kidnapping and abduction are not 
continuing offences, and become complete the moment the person is removed from the 
keeping of the lawful guardian or enticed away. See 5 Pat 538 ; 38 A> 664 ; 12 A.L J 91 ; 
28 U. 494 ; 2 C.W.N. 81 ] 27 0. 104( (F.B ); 6.Pat. 471. 


1 82. WbeD it is nacertaia in which of several local areas an 
offence was committed, or where an offence is com* 
mibted partly -in one local area and partly in another, 
or where an offence is a continuing one, and con- 
tinues to be committed in more local areas than one, 
or where it consists of several acts done in different 
local areas, it may be inquired into or tried by a 
Court having jurisdiction over any of such local areas. 

Scope of the aectlon.— This section in reality Inteods to provide for the difficulty 
which would arise where there is a conflict between diflerenl areas in order to prevent an 
accused person getting o3 entirely, because there may be some doubt as to what particular 
Magistrate has j jrisdictioo to try thecase. See 45 C. 490. Each portion of the section refers to 
this conflict, 16 C. 667 at 676. The provisloae of this s ection go to show that the policy of 
the l&w is to authorize more Courts than one to try offences In case ot uncertainty, 2 C.W.N. 
430 at 432, but certainly the balance of oonvenience s hould be taken Into consideration. 
This section relates to cases ot offences only, that Is, acts which are punishable by law and 
a case under S. 115, supra, is not a ease relating to an offence, 3 C.W.N. 143 at ISO. 

Local Area — ^The expression *' local area" In this section means a local area over 
which this Code has application. It does not include a local area in foreign country ot a 
portion of the British Empire to which this Code has no application, 16 C. 667. 8. 632, infra, 
clearly shows that a sessions division, district or enb-division Is within the meaning ol the 
Act, and Is intended to be inelnded in the term local ares, 23 C. 838 ; 12 A.LJ. 1022. II a 
conspiracy is entered Into In District A and acts are committed in pursuance of that cons* 
piracy In District B the Magistrate of District A can try offence of conspiracy, bat cannot 
try the accused In the lame trial for offences committed outside his district, 23 C.W.N. 979. 
8ce 34 Or. L,J, 309w73 lol. Cas. 69, os to defamatory letter sent by post, 


Place of inquiry or 
trial where scene of 
offence is OBcerlalu ot 
not In one district only; 
or where offence Is con* 
tinning or consists of 
several acts 
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1 83 . An offence committed whilst the offender is in the course 
of performing a ioutney or voyage may be inquired 
ea a iooiney. Or tried by a Court through or into the local 

limits of whose jurisdiction the offender, or the 
person against whom, or the thing in respect of which, the offence was 
committed, passed in the course of that journey or voyage. 

Whilst the offender fj in the course of perfortnltis; a Journey or voyas:e.'~ 
This sectioa applies to ofleseea eomcnltted nhila the ofiendet is ia the course of pettormiog 
ik journey or voyage^ but it is not Doeeseary that the ptrsoa iojured or the eobject-fflatter of 
the oSecca should be on a voyage or jaacaay. thonatie journey or voyage telecKd toberolo 
do not include a voyage ob the high seas or in a foreigo ieiritory, but arc eoudaed in their 
meaning to a iosrney or voyaga nUhta the terriiorlea olBritish India as douQ theGtngss or 
Snekingham Canal Stl.23 : 24 Cr. L.d. Ini Ca8.333. The section only applies sf here 

theoSenca is alleged to have committed is Id British India. It wiU not give jur'isdictlon toa 
OoQit in British India merely because the offence is committed in a voyage or jocrnay 
unlesa the piece U in British India. 53 U L.d. 493-1S23 U.W.K. Cr. L 3. 

lad. C&a. 233 The words “on a jooiaey or ft voyage " must, we think, be read as if the pro- 
vision h^ be^n. whiUt a joutuey ot voyage or any pact of it is helag peiformed by a ship 
cr carriage wUhoat particular tefereuco to the terzniane; and so, read together with the 
lasguage o! the rest of the esetlon, the proper oonstrnction aod effeet ot the enactment is. 
that it a person U accused of au offence committed whilst a joatoey or voyage U going os he 
may be tried it any at that part of the Journey or voyage deriog whleh the offeuee of which 
the persoQ is accused U alleged (ubave been committed iswlthm tbs local limits ef the 
Oosit'a Jurisdicttoa. 1 U B O.B. 193 at iOd. Wbere a box eoatalning money was missed 
during a halt at S. luTdistnet from a boatwbiob was on its way to 0. distriet tbs ^uestios 
arose whether the oherge of theft duo to the loss of the box could be tried lo T or 0 distriet, 
held the Journey was not broken by the halt at S. and that under tbis seetton the case oonld 
bo tried ia 0 district, tba place of distioatlos. 23 W.B. (Cr.) 49. Where tbs complainant 
and aecBsed traveDed lo a boat from Bombay to Hcftoirar, and during the Journey the 
acettsed threw overboard a box of the complainant within 9 miles of Janjtra State and 
reachisg Honaionv the complataaat charged the accused belcte the Sona\oar blaglatrate ol 
having committed mischief It was held thrt the Uagistcata at Honatnnr, through whose 
Inrlsdicttan the accused passed on bis joaroey had iurlsdlotion to try the offence, 
B&taalat ISt. Theycurnep epoben of is a cootuiaoas journey from one torminus to another 
regard being had (cr the purpose of estimating the cootisuity to all the ordinary tocldents 
affecting joatoeya of the particnlar kind which may be auder consideration, 33 B.D- 
R. Appr. 4»2l W.R. (Cr.) W; 23 W.R. (Cr-) « The Journey referred to is the Journey 
which the offender Is performing and tbe words ** /hafyoumey " at the cod of the section 
refer to tho same Journey. Where therefore ft Sarong was charged tornsbly navigatiog 
under 8 2S0. 1.R.O., the only Courts which have Jurisdiction to try him are the Courts 
through or into the local limits of whoso Jurlsdictioa, be in the course of (he Jooraoy 
passed, 1 C L J. 334. Bee also 24 Ct. L.3. 233«7I Ind. Cas. 78t as to the trial o! an offence 
committed on ft railway joarney lo which it was held that it was immaterial at whit point 
the offence was committed m the coarse of a Journey, ffeo T <7eo. Xr. 6, S - 13 which deals 
with offeoQcs committed during a jonroey nr voyage and the X’tiiTifiPe 0/rndei's def Hand 
43 pier. Ch C9 (lesi). 

1 S4- All offoaces against tfao provisions of any law for tbo time 
Offences ftgsiDitnaU- forco relating to Hailwaye, Telegraphs, the 

vray, Teiegrepb. ^t- Post Office Of Arms aa<3 Aromunition may bo in- 

cf5c« and Arms ACli . . 

quirca into or tried in a prcsioency-totvn, whether 
the oCfenco is stated to have been commiUod within such town or not ; 



Ss. 183—185) JURISDICTION OP COURTS IN INQUIRIES AND TRIALS. 829 

Provided that the offender and all the witnesses necessary for his 
prosecution are to be found within such- town. 

This section applies to the trial o! oStncca aeaiost B-ilwsys, Telegraph, Post Office and 
Anns Acts In the prosldency-town, itrcipecllTe ol the place whore the offence was committed. 
Boo Railways Act IX of 1890, Telegraph Act XIII ol 1885 as amended by Act XI ol 1880, 
Post Office Act VI ol 1808, Arms and Amtaanllloa Act ol 1876. 


High Court to de* 
dde. In case ol 
donbt district where 
inquiry or trial tahea 
place. 


185. (1) TF7ieMci}8r a question arises as to 
which of itoo or more Courts suhordinate to the 
same TIigh Court ought to inquire tn'o or try any 
offence, it shall he decided by that High Court, 


(2) Where tioo or more Courts not suhordinate to the same High 
Court have tahen cognisance of the same offence, the High Court within 
the local limits of whose appellate criminal jurisdiction the proceedings 
were first commenced may direct the trial of such offender to he held in 
any Court suhordinate to it, and if it so decides all other proceedings 
against such person in respect of such offence shall be discontinued. If 
such High Court, upon the matter having been brought to its notice, 
does not so decide, any other High Court, within the local limits of 
whose appellate criminal jurisdiction such proceedings are pending 
may give a like direction, and upon its so doing all other such proceed- 
ings shall be discontinued, 

Amendmeat.— This section Is redratied and the conflict ol decisions In 40 U. 883 and 
44 G. 593 is set at rest, The Madias view is accepted as correct, and it is now made cleat that 
one High Coart cannot by Implication or otherwise transfer a case to itself from aQonrt 
subordmita to another High Conrt, and Vice versa or decide which oE two High Contis ot 
Conrla snberdmate thereto should try a case. A High Court conld gtre directions only to a 
Court subordinate to it. 

Whenever a question arises. — This section Is not restricted to a case in which 
them U a doubt as to whetbecooeCouit or other hat jurisdicUon, which is dealt with by 
8. iBl supra. The section will include the case of a choice on the ground of public con* 
venience, 9 Cr. L J. 581^2 Ind. Cat 361. Gee also 17CW.N 761=14 Cr. L.J. 393- 

20 Ind, Cas. 222 ; 44 C, 593. The donbt contemplated by this section is only as to the Conit 
by which an offence is to be inquired into or tried and may be founded ou a question of law 
or of fact. The donbt cannot, for example, refer to the competency of a Magistrate to commit 
the acensed for trial to a Court of Session This section has absolutely nothing to do with 
transfer, or High Courts' power of transfer, 40 M. 833. This section refers to those cases only 
where some ofleuce is being Inquired into or tried. The term " offence " is deflned In 8. 4 
(1) (o) supra. Proceedings under Chapter XII of the Code are not proceedings relating to 
any offence, and this section has therefore no application, 12 A.L.J. 390-13 Cr. L.J. 620= 
24 Ind. C&s. 60S. 

This section docs not warrant interfereoce by the High Court merely upon the gronnd of 
oonTentenoe. The deci^on of the High Court within the local limits of whose appellate 
Jurisdiction the cCender actually is. can only be songbt when a donbt arises ag to the Conrt 
by which an offence should be Inquired Into or tried, 9 Cr. L.J. £81—2 Ind. Cas. 3S1 ; 44 C. 
893. When two Gontts are equally competent to exercise Jorisdiction in a matter there Is no 
doQbttnl qaestlon to decide for the High Court, 41 C. 303 at 308 ; 21 C. W.K. 320 (F.B.) ; 

21 Cr. L.J. 829-73 lad. Cat. 333 and 40 U. 833. 

43 
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1 86. (1) When a Presidency JiTagistrate, a Districfc Magistrate, 
a Snb'diviaonal Magistrate, or if he is specially 
BummoL O? waJSnt ^^^powered in this behalf by the Local Government, 
foe oSenee committed a Magistrate of the £rst class, sees reason to believe 
gind local iatiadio- person -within the local limits of his junV 

diction has committed without such limits (whether 
within or without British India) an offence which cannot, under the 
provisions of sections 177 to 184 (both inclusive), or any other law for 
the time-being in force, be inquired into or tried within such local 
limits, but is under some law for the time being in force triable in 
British India, such Magistrata may inquire into the ofience as jf it 
had been committed within such local limits, end compel such person 
in manner hereinbefore provided to appear before 
doM^on^R^t! person to the Magistrate having 

jurisdiction to inquire into or try such offence, or, 
if such oSence is bailable, take a bond with or without sureties for his 
appearance before such Magistrate, 

(2) When there are more Magistrates than one having such 
jntisdictioQ and the Magistrate acting under this section cannot satisfy 
himself as to the Magistrate to or before whom such person should be 
sent or bound to appear, the case shall be reported for the orders of (he 
High Court. 

Object of the 5ectIoa.'~TbBobj«ctof(he ingair; bj the l^Bgistnte coatemplatod 
bf this BectloQ la oalf tosRtUfy himseUttist tb«raare frtma facit groonds for sosdioga 
person bellered to Iiiitb commlUod thooSeaco to a 3XRS<etntehsfiDg Jartsdlotion io ioqaln 
or it; the same, RatRalal 64S. Bncb ingali; is to bo coodootod la Rccordaaco tvith Cbapiot 
XVIII of the Code. 

Specially empowered Ja Ihia behalf.— Wbeo a Magistrate finds ha has no power 
to act oQdrr tbls eoetioo, be can decline to ezerotse Jarisdlctloa, ftataolat £19. If a Magic* 
trata Qot empowered bj law to Issos process under this soo (ion for tbe spprebeasioD of a 
person, emoeoQsl; in good faith does so, bis procoedlogs shall not be set aside mere!; os 
the ground of h!s being not so empowered, 8. 679 (d) in/ra, 

fUsy taguire Into the of fence.— The Ingalz; contemplated faersio is for the purpose 
o!taUsf;log that there are prsmo/orw gToondsfor belieTlng the person Boonsed of karius 
committed an oSenee for sending him to a Magistrate baring JnrlsdiotJon and such lognir; 
Is to be eondneted in the asBoer prescribed b; Chapter XVII. infra. 

Compel such person In manoer hereinbefore provided Co appear before 
him —See Chapter -VI, fuje-a relating to process to compel appearance It is not nceessai; 
for the Tslidit; of the process issaed that lbs Magistrate iisuiog the same should bo at tbs 
tima of issuing it, within bis local Janadletloo. 1 B. ZK. 

Stsb section fZI.^Wbsre an appUcalioa Is made to the High Court b; the ooropiafa* 
aot under B. W of the Leltort Parent for a direction that the case agaioit the Rcoused should 
ba Jntestigated hj the Presldeno; hfagUtrata and wraailtted to the High Court Bastions 
for trial, U was bald that where special proTltloa It made la certain circumstances 
caiBsl; UBdsrthliaeeUoD, Ihepwedaramazt be gorcrtied b; the epecJsI prorWoa and 
not b; the gensn! proTlsIoo oontaicsd la S. at of the Letters Fatcat, which 10CS< h* 
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motted to in eases of »a extremolr oxeeplton*!* ebanoter Tbs nigh Conrt dismissed tbs 
spplioatioQ remstking tbit it will be (or tho filagistrate to proceed under tbls seotlon, 
Veir n, IK. 

1 8T. (1) If the person has been arrested under a warrant issued 
under section 18G by a Magistrate- other than ^ 
■wMTanU^ed Presidency Magistrate or District Magistrate, such 
ordinate Magistrate. Magistrate shall scnd the person arrested to the 
District or Sub-divisional Magistrate to whom he 
is subordinate, unless the Magistrate having jarisdiction to inquire into 
or try such offence issues his warrant for the arrest of such person, in 
which case the person arrested shall be delivered to the police-officer 
executing such warrant or shall be sent to the Magistrate by whom 
such warrant was issued. 

(2) If the offence which the person arrested is alleged or eus> 
pected to have committed is one which may be inquired into or tried by 
any Criminal Court in the same district other than that of the Magis- 
trate acting under section 18G, such Magistrate shall send such person 
to such Court. 

1 88. When a Native Indian subject of Her 
Majesty commits an offence , at any place without 
.«bi« oSot. beyond the limits of British India, or 

Brurb^iudii**'** ** wbeu any British subject comrmts an offence 

in the territories of any Native Prince or Chief in 
India, or 

when a servant of the Queen (whether a British subject or not) 
commits an offence in the territories of any Native Prince or Chief in 
India, 

he may be dealt with in respect of such offence as if it had been 
committed at any place within British Indta at which he may ba found : 

Provided that notwithstanding anything in any of the preceding 
sections of this Chapter no charge as to any such 
certiiy^'mness^^or la- offence shall be inquired into in British India unless 
qoiry Into charge. political Agent, if there is one, for the territory 

in which the offence is alleged to have been committed, certifies that, 
in his opinion, the charge ought to be inquired into in British India ; 
and, where there is no Political Agent, the sanction of the Local 
Government shall be required : 

Provided, also, that aoy proceedings tahen against any person 
under this section which would be a bar to subsequent proceedings 
against such person for the same offence if such offence had been 
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committed in British In^ia eball be a bar to farther procee^in^ against 
him under the f Extradition Act, 1903, in respect of the same 

offence in any territory beyond the linuts of British India. 

Amendment.—- The opentog ’n-oedsol tfaa first proviso " provided tbst notwitiistaodtog 
anything in aoroitheprecedisgEectioDsoftbUGbaptei’' have beenaddedaa certain deci- 
sions seem to make It danbtfal v«hether this section ttm aobject to tha provuiona ol Ss. 1T9 
to ISl. ‘For tha fotoiga Jurisdiction and Extradition Act, 1879* the svOrds tha Indian Ex- 
tcadltiOQ Act, 1903 hate been anbstitated by the Bepeajieg and Amesdieg Act X d 19^7. 

Scope of the sectloo.—Thls section has been amended in 1858 so as to conform 
esactiy with the statutes empowering tbe Indian Legislatore. The first paragraph corres- 
poods to the Indian Connells Act, 1869, the socond paragraph with tha Oovernmeat of India 
Act, 1865, and tha third paragraph with the Indian CooneiU Act, 186t> Exactly similar 
amendments were made is 6 4 ol the Indian Peoa) Code by Act IV o! 1893. Agvinthe 
Foreign JntisdietloD and Extradition Act of 1870 has been repesled. Its legUiatirs 
enactments have been produced in the lodito Extradition Act XV of 1003, whila the extra- 
ierriiorisl powers ol the Goveraot-QeDetat in CoQDcil are now mots appropriately declared 
by the Indian Foreign JorisdicUon Order in Gooacil. Tba amendment of tha proviso to 
&. IBS seems to have been made with a view to tba judgment in 13 B- 147 and la order to 
avoid a conflict of junsdictton with the Courts ol Foreign Sovereigns and the Contis 
astabliihed by the Bing by an Order in Consctl under S$. 53 and 54 Victoria, Chapter 87, 
i( Cr L J, 233wi9 Ind Caa 934. Xbissectioodoes notnsentjon the ivord ‘eertifioaie’ at 
all and there is no direetion lei the signing ol a certificate by any particular person, 7 Jbah. 
IBS, 27o certificate U necessary tor oSeoces committed in the High Seat which is not part 
of the territory of say Stste. This section refers only to territories of any natire Frioee or 
Chief in India. 12 Cr. L J. 19Sw iO lai Cm. 703, 

Commits BQ offence ***Th« term oCence as Died in this section mrnna an ofleaca 
under the I.P.O. A coropisint of oflencoe nodet Sa 131. 193 and 211 I.P.C. committed 
against the Police ot in Court oi a Native Stitecasaot beenCerttined inBttilsb India as the 
sots alleged having been cocncsltted ill or in relation to Courts and anthorities outside 
British India do cot coostitute oSeaces under the I.P.C. There is no provision la tbs I.P.O. 
which constitutes it ao oflenco to lodge a false complaint in a foreiga Court or to giro falta 
evidence before soeti courts where tbe oath is not administered under the provisions of law 
in British India but under the Uw of that State ; no oSeuee noder B. 182. I.P.O. is commit- 
ted as It was not given to a pobllo servant as defined in the I.P.C , S. Sll, I.P.O. eontem * 
plates criminal proceedings and false charges isstUated and nude according to the provUiosa 
of the cnraloai law in force in British India. 47 B. 997 nt 912. 

Nativ-e Indian aubject.— The expression means 'native sobjactrie jurt and cot Je 
/oc^ and occasional residence in British tevritoty cannot be tahen to render a person 
who IS not >fe jure a subject, iot the purpose ot cxlmiBal jurisdiction being exercised ovef 
him for an act commiited by him in foreign territory which H committed within British 
territory would hire been an oflaoce oognlxablo by Manlclpat Courts, 1833 P.R. (Cr. J.) 1. 
The mere Jacto! non residence w«l not divest » p«soo Of hU oallowimj, 2 A. 218 (F.B.) { 

6 B.&22 

Any Orltlih subject —The expression ia by no means synonymous with the expres* 
rion*' Enrapoan British subject " M defined In 8 i{l) fi) supra. Its ordinary meaning is 
that of a person who owwt ailegisnce to tbe Ontith Crown njopposcdto a foreigner. lathe 

Cede the eiptcttloo •* Dniuh subject ” is used •vldeoUy In a limited Mssa in aolilhesls to 
a “ N'aUva Indian aubjeei,” 


} BabsUtuted by AetXol t»7fS»p. A Amend. Aetj 
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Where a servant of the queen, etc.— This dame was Introduced for the first 
time in the IS^^S Code to meet the decision in 16B. llfi nhicb held that anatWe accused 
vfao naa not an Jmfton tuf>/ecf oven though bo waa a aerrant of the Queen was not within 
theaectionaa it stood before the amendment. Corresponding change waa madein 8. 4. 
I.P.O, also. 

At any place at which he may be found. — The words “in acp place" in* 
clnde high seas within ita ambit, 41 B. 667. The worda “ at which be ma^ be found" 
must be taken to mean not whore the person waa diacovered but where he ia aotuall^rprerent, 
6 B. 622 ; 13 B. 147 ; 2 A. 213 ; 12 Cr.L.J. lia>*9 Ind Cat. 677. " Where a man is in the, 
conntrj and is charged before a Meglstnto with an oflenee nndec the Penal Code it will not 
avail him to aa; that ho was brought thero lllegallj from a foreign country. This appears 
very dearly from Lord Chief Juatlco Cockburn'a ebargo to the Grand Jury in IT^Queen v. 
NeUon and Brand, The principle upon which tho English eases are based nnderliea also 
8. 163 of the Code," 33 B. 223. Bee also 17 B. 369 ; SI C. 537 ; 19CQ (P.R. Cr.J.) 17. The 
Court which tnea an accused has nothing to do with the mode by which he has boon brought 
before the Court, 26 U. 124, 

FIrat provlao.— The openlog worda “notwitbatanding anythiegin any o! tbepreced* 
log section of the Chapter " hive been added as certain dccislona, especially in 38 U. 779, 
seem to make it doabtful whether this eectlon ia subject to the provisions of S, 179 to 8, 163 
auj>ra, and, to clear this up, the worda wore added. fThls proviso is universal m its appll* 
cation and la not restrleted to Kative States to India and was intended to avoid a conflict of 
jurisdiction with the Courts of Foreign Sovereigns sod the other Courts established by the 
King by an Order lo Council under Ss. 6$ and Si Fieforta, Chapter 87, 11 Cf. LJ. 298e: 
19 lad. Cas. 954. 

No charge aliail be Inquired Into unless political agent certifies.— For 
meaning of the term “ Political Ageut “ see 8. 8 (10). General Clauses £OtXofl697. The 
obtaining of a certificate is a pisllmlaaty requisite to the helding of the inquiry. The want 
of a certificate fa an absolute bar to the trial, of the accused for an alleged oSenee committed 
outside British India, 41 A. 432, /cllctcinff 19 A. 109 ; 42 A> 69. The defect cannot be 
cured by 8. 537 in/ra, 24 A. '236 ; 19 A. 109 ; 13 U. 423 ; 24 B. 217 1 soe 5 Lah. 416. 
and the defect cannot be cured by producing a certificate subsequently but It 
vrasheld in 12 Bom. liR. 667 that there is ootbiog m the language of the proviso 
making Illegal the obtainiog of'the certificate after tbe complaint has been filed and 
before tbe inquiry has begun ; see 8 Bom. L.R. 507 where it was held that a commitment 
made was good where the certifioste was obtained after examining some of tbe prosecution 
witnesses Bee also 7 Bab. 469 where 24 A. 256 is dutm^uulied. When certificate has once 
been granted at the request of tbe accused who wanted to be tried m British India it cannot 
be subsequently cancelled by tbe Political Agent on tbe ground that the Chief wanted tbe 
case to be tried m his own Court, 14 Bom. L.R.377»13 Cr. L J. 537«=1S Ind. Cas. 809. The 
certificate granted under this section in respeot of a certain set of faots will covet every 
charge which tbe faots disclosed in the proceedings will suffice to sustain, Tbe certificate is 
granted on tbe allegsCion of certain facts which constitute the charge against the accused and 
tbe ilagistrate is not restricted to the section which ia mentioned in the certificate 
but at the utmost to the facts, 93 A. 514 at 516. A commitment of the accused on a charge 
not specified in the certificate of tbe Political Agent granted for the trial of the accused 
in British India of the oSence charged is good and valid, 8 U.L.T. 203 — 11 Cr. L.J, 931 k 7 
Ind. Cas. 802. 

Sanction of the Local Government.— Where there is no Pohtical Agent the sane* 
tioD of the Local Qovotnment must be obtained before proceedings are taken against the 
accused. Where tbe accused, a native Indian subject of the King, vras charged with an 
offence of criminal breach of trust committed at 2jas Palmas in Spain and objection was 
taken that he could not be tried in British India without the ssneUon of the Local GoTera* 
ment, 8. 537 in/ra oenld not be applied at an intermediate itsga of tbe eaee ao as to allow 
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committed in British India ehall be a bar to further proceedings against 
him under the ^Indian Exiraditmi Act, f903, in respect of the same 
offence in any territory beyond the limits of British India. 

Amendmedf.-^Tha opeciog wards of iha first ptOTieo" ptOTided Ibat DOtwUhsUadiag 
anjthiDg in aay of the precediDgsectlOQs of this Chaptor'* have been added as certain deoi' 
eions eeent to taake It doubtful whether this section was subject to the provisions of Sa. 179 
to 181. 'Fortbo foreiga Jurisdiction sod Extraditioo Act. 1879' the words the Indian Ez* 
tradiUoQ Act, 1903 hare been substituted by the Bepealing and Amendiog Act X of 19^7, 

S(op9 of the eection.-*-This section has beenameuded In 1698 so astocoufonn 
exactly ssith tbe statutes empoweriag the Indian Legislature. Thsfirat paragraph conea* 
poods to the Indian Councils Act, 1869, the second paragraph with the Covernmaat of India 
Act, 1S65, and the third paragraph with the Indian OounciU Act, 1661. EzaoUy eimUat 
amcBdments were made ta 8. 4 of the Indian Fenai Code by Act IV of 1696. Agunibe 
Foreign Jurisdiction and EzCraditton Act of 1879 hta been repealed. Its leglsiativs 
enactments have been produced in the Indun Extradition Act XV of 1903. while the extra* 
territorial poweta of the OoTernor-Oeueral in OouQCi! ate now more appropriately declared 
by the Indiao Foreign Jurisdiotioa Order in Connoti. The amendzuent of the proviso to 
B. 183 eeema to have been made with a view to the judgment in 18 6 1^7 aod in order to 
avoid a eonfiiet of junsdiotioa with (he Oourta of Foreign Sorerslgas and the Courts 
estahliabsd by the King by aa Order in Oouncil under 8s. 83 and fii Victoria, Chapter 87« 
lICp.Ld 238al9fnd Cas. 934. This section does not rseation the word 'certificate’ at 
all sod there is no direction for the signing of a certificate by soy particular penoo, 7 Xi&h> 
468. 27o certificate IS necessary for ofr«Qceseointntited>& the High Seas whiehis not pari 
of the territory of any Stats. This section refers only to territories of any native Prinos nr 
Dbfef in ludia, 12 Cr. L.1. 19ew 10 lad. Gae. 709. 

Commits an offence ~The teem ofiaooe as used in this section means an oSeocs 
under the I.P.O. A coopUiot of ofienooe noder Ss. 16J. 193 and 211 Z.P.O, committed 
against the Police or lo Court of a flattve Statecanoot he eotertaioad la Brilish India as the 
acts alleged having been committed 111 or in relation to Courts and authorities outside 
British India do not caastituts ofieoces under tb« I.P.O. Tbere is no prorlstou la the I,P.O. 
which constitutes it an oflenca to lodge a false comptaiat lo a foreign Court or to gfvo false 
DvideDce helots such courts where the oath {s oot administered uuder the provUlons of law 
In British India but under the law of that State ; no oDence uuder 6. 182, 1.F.O. is commit* 
tedas it WAS not given to a public servant asdafioed is the I.P.O., 8. Sii, l.p.O. contom * 
plates criminal proceedings nod false charges instituted aod made acoording (o the provisions 
of the criminal law in force in British India, 47 B. 907 at 912. 

Native Indian aub}ecl.**'Tbe mcpiession means 'native sabjoetds jure aod not de 
/orto aod occasional residence lO Eritish territory csouot be taken to render a person 
who IS not demurs a subject, for the purpose of criminal jurisdiction being exercised over 
him for an act comcaitted by him in foreign territory which If committed within British 
territory would hvve been an ofience oognlzablo by Mnalelfal Courts, 1833 P.R. {Cr. J.) 1. 
The mere fact of ooa-tesldonce will not divest a person of hJs nationality, 2 A. 218 (F.B.) I 
6 B. 622. 

Any British subject -^Tboerprossioa it by uo moans synonymous with the eipres* 
lion *• Eoropoao flcitisb eabject ' ’ as deSood fa 8. < (U {») lupra. Its ordinary roeaulng is 
that of a person who owe* allegiance to the Oritish Crown as opposed to a foreigner. In (b« 
Oeds the "Briitab aul'jeot " If uaed evidently in a limited ornse id antithesis to 

a “Ifstirs Indian fob/oct.'' 


\ 6abiUtuti)dbyAe)X«/t9i7fRsp.* Amend, Aot.) 
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enljr ol * cogniuble cm bttt alta laa nQa*cogo(siMe ono At tnjr rata nbero the potieo* 
oClcet had DO AQthority to iOTeitlKAlA it nnder B. lOS lUpra. The nordiogot (bia lectioa 
1b quite general and would Include even « oon'Cognlsable oQeneo being tAkeo cogniz* 
anceof bja blAgutrate ereoupona police report Si B. 403 ; See also 19 H S25 (P.B.); 
S Lab. S80. 8ce also 91 A. 332. Thli i«etloD dealt with the ordinar/wayi In which a 
blagistrate maj "la^e cognitanco" of an oQcnca. Thii leetion onlj saja " tnay take 
eegnUanee '* and It was held by the Allahabad High Court In 1899 A.W.N. 201. 
that when the matter comet to hta notice under tnb'tcction (1) (c) ol tMa section b^ 
a eommnoicatlon recelred through post a Magittrato U not bound to act /ultefol/v. The 
ate of the term “ may take eognitanee of any offence docs not make It optionsl with a 
Magistrate to hear the eomplalnant. It refers to the action of the Magistrate In taking cognl* 
cance of an oflenee In oUber of three specified courses in which the tacts censtitating an 
oBence may be bronght to his notice. It It Dot competent for him to rotuso to take cogni* 
zanceot aa oBeoceon receipt of a complaint ol facts constituting an oBeoca but he is rather 
bound to examine the complainant, 13 C. 334. When a case comes by transfer from 
one Magistrate to another do question of taking cognizance ever arises aa the case most 
hare been taken cognizance of by a Magistrate before it could be transferred to the file of 
another Magistrate The object of the Code is that beforo proceedings are started against an 
accused, inch aa would bring him to a Court of Justice, a Maglstrats must have before 
him knowledge Independent of his own knowledge based either npon a complaint or upon a 
police report, 11 A.L J. 331. The prorlsiona of this tution do not apply to proceedings taken 
under 8. 110 supra by a Magistrate when be receives information from any person other 
than a police officer, 27 Or L J. 1280-S3 Ind. Cab. 128 ; 27 A. 172. 

Except hereinafter provided.— See 8s. 105. 196. 47C, 180, 485, 561 eto. An eBenea 
aaderB.SIl.I.P.O. Itanon-eognizableoneandthepoHeeare not empowered to investigate 
into It of their own accord and to prefer a charge la respect of It, 28 Cr- L.J. 1590«90 lad. 
Cm. 398. If a Court cao take cogoizauee of aa oflenee only with the previous sanelioa of 
the Local Govemment, then till such eanetlon Is received, noConrt can t<ke cognizance 
ander this eectioD, 91 A. 377. 

Magbtrate apeclally empowered fa this behalf.— Bee 5.201, infra for prooa* 
dure where the Magistrate to whom a complalot Is made is not competeDt to take cog- 
nizance ol the esse. In euch cases the Magistrate ahalf return the complaint for presenta* 
tion to the proper Court with an endorsement to that efieet. Scb. IV shows that provincial 
Magistrates are to be empowered to take cognizance of oBence under the three clauses of 
sub-section (1) ol this section and 8. 620 ie) infra eays that If any Magistrate not empowered 
to take cognizance of an ofience under Bub-sectloD Uh clause (a) or (6) erroneously in pood 
faith does anything, hts proceedings shall not be set aside merely on the ground of bis being 
not so empowered. S. &3C (k) infra says that it any Magistrate not empowered by law takes 
cognizance under B, 190, sub-section 0), danse (c) of an oBenoe, his proceedings shall be 
void. 

May take cogolzaace of any offence.— The word “may" is nsed purposely, 
A Magistrate is not bound to act jndlctally whenever any information is given to him. See 
also 8. 200 infra which enaots that if cognizance is taken be shall at once examine the com- 
plainant on oath. The terms of the section show that the Magistrate has to take cognizance 
before hs' examines the complainant under S. 200 infr a, 19 L.W, 481, Taking cognizance is 
not a judicial act, 30 C.W,H.276. The expression any ofienee occurring in this section Inoludes 
cognizable as well as non-cognlzablo oBenoes and even a non-cognlzable ofienee can be taken 
cognizance of by a ilagistrate on the report of a police officer, 49 M, 923 (r,B.) followed In 28 
Cr. L.J. 821-104 Ind. Can 437; BIB. 498; 9 Lab 280; 51 A. 382. The use ol these words does 
not make It optional with a Magistrate to bear the complainant. They refer to the action of 
the Magistrate in taking cognizance ol an oSence in either of the three specified eonrses in 
which the facts constltnting an oBence maybe brought to bis notice, 13 0. 334 at 336. A 
Magistrate cannot decline to take cognizance of an oSence when a complaint Is presented to 
him if belt competent to take eogntzanee 12 B. 16L There is no provision In the Coda 
preventing a Magistrate from taking cognisance of an oSence because another Maglitrate 
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the ertoc to retnalo ancorreaied, ii Cp. I><Ji !98=i9 Ifld. CAS. SSI. It is to bo noted tbst the 
cccUficate required uodet this seetioaUnot meatiooed in 8. £37, tVraaadthat sectloa 
canoot Appif to a case voder this seeiioa and na&t ef such certificate tenders the trial void. 

For the territory in which the ofteace Ij coramitted,— The words •VwiVor/’ 
nsed in the first proviso to this section tele* only to tertitorles ol any NMive Prince or 
Chief la India, and they cannot loclode the hishscas since they are no part of the territories 
of any State, 12 Cr. L.d. 198sl0 lad. Cas. 70S. 

1 89. Whenever any soch offence as is referred to in section 18B 
p to d’reet ^sbeingmquiredintoor tried, the Iiocal Government 

copies ot deposUioDs may, if it thinks fit, direct that copies of depositions 
Moolvedio'cVidenoe^^ made Or exhibits produced before the Political 
Agent or a Judicial Officer in or for the territory in 
which such offence is alleged to have been committed shall be received 
as evidence by the Court holding such inquiry or trial in auy case in 
which such Court might issue a commission for taking evidence os to 
the matters to which such depositions or exhibits relate. 

Court might Issue aeommlsstaa toe ticking ovtdeaet.SesBi, SOS to soa Infra 
KB to issue of eomiaUsloas lot oxamiaatlon of witaoseee. 

S.— “Otwiditions requisite for Initiation of Proceedings. 

190. (1) Except as hereinafter provided, any Presidency Magis- 

trate, District Magistrate or Sub-Divisional Magis- 
cefb^'S' Other Magistrate specially empowered 
in this behalf, may take cognizance of any offence— 

(а) upon receiving a complaint of facts which constitute such 
offence ; 

(б) upon a report in ioriiing of such facts made Ig any police 

oj^cer ; 

(c) upon information received from any person other than a 
police-officer, or upon his own knowledge or suspicion, 
that such offence has been committed. 

(2) The Local Government, or the District Magistrate subject to 
the general or epecial orders of the local Government, may empower 

any Magistrate to take cognizance under sub-section (1), clause (a) or 

clause (b), of offences for which ho may try or commit for trial. 

(8) The Local Government may empower any Magistrate of the 
first or second class to take cognizanco under sab-section (1)» danse (c) 
of offences for which he may try or commit for trial. 

Scope of the nedlon.—Tb# iimen8o«nt of 1033 Oaea vol ih^ir reff oJwriy Ibnl In 
jMl vb*f* BO IflUnlloa to cQ»k» •ub-cwtloD (1) V>i ol tbli bmIIoo ooftt • wp«» od 
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eslj o[ a cognisable cftM bat alio la a QOQ*cognltabIa one at aojr nlo nbero the police- 
o£Scetbad no aathoritjr to ioTettlgale It noder B. 185 lupra. The nordlagof (hi^ eectioa 
Is quite general and would include even a non-cogalzabie oUenco being taken cogniz- 
ance olbj a Magistrate even upon a police report 61 B, 403 ; See also 49 H 623 (F.B ); 
9 Lab. 880. See also 51 A. 332. This reetion deals with the ordinary wajs In which a 
Magistrate maf copnisance" oi an oOence. This section onij Ears “ tnay lakt 

cognisance ” and It was held b; the Allahabad High Court in 1899 A.W.N. 201. 
that when the matter comes to his notice noder sub-section (1) (c) ol this section bf 
a commnoication received through post a Magistrate is not bound to actjuitcinl/p. The 
nseot the term " may take cognisance of any ejfence” does not make it optional with a 
Magistrate to bear the camplainant. Ik refers to the action of the Magistrate In taking cogni- 
sance of an oSenee in either of three spcciAed conrses in which the facts ccnstltuting an 
oBenee ma; be bronght to his notice. It is not competent for him to refuse to lake cogni- 
sance of an oSence on receipt oi a eompUint of facts constitnting an oSence bat ho Is rather 
bound to examine the complainant, 13 C. 334. When a case comes bj transfer from 
one hlsgistrate to another no question ol taking cognizacee ever arises as the case must 
have been taken cognizance of bj a Magistrate before It could be transferred to the Ble of 
another Magistrate The object of the Code is that before proceedings are started against an 
accused, inch aswould bring him to a Court of Jcstice, a klagiatrate must have before 
him knowledge Independent ol his own knowledge based either upon a complaint or npon a 
police report, 11 A.L J. 331, The provisions of this section do not applj to proceedings taken 
under 6. 110 supra bj a Magistrate when he receives information from any person other 
than a police-officer, 27 Cp L J. 1280*>93 tod. Cas. 128 ; 27 A. 172. 

Except beretnafter provIded.-^-See 8s. 195. 198, 476, 480, 485, 661 eto. An oBenee 
under 8. 311, 1.F.O. is a non-eegaizabte one and the police are not empowered to investigato 
into it of their own accord and to prefer a charge in respeotof it. 23 Cr. LJ. 1330*9l} Ind. 
Cat. 393. If a Court can take eogalzince of an ofienoe only with the previoas sanotioB ol 
the tioeal Government, then till each sanction is received, no Conrt can tike eognlzanee 
under this section, 91 A. 377. 

Ala^btrate specially empowered lo this behalf.— See 5.201, infra for proos* 
dure where the Magistrate to whom a complaint is made U not competent to take cog- 
nizance of the case. In eneh cases the Magistrate shall return the complaint for presenta- 
tion to the proper Conrt with an endorsement to that eSect. Sob. lY shows that provincial 
Magistrates are to be empowered to take cognizance of oBence under the three clanses of 
suh-seotion (1) of this section and S. 029 (e) infra says that if any Magistrate not empowered 
to take cognizance of an ofience under sob-section (1), clause (a) or (6) erroneously in pood 
faith does anything, bis Froceodtngs shall not be set aside merely on the ground of bis being 
not so empowered. S. 53C (k) infra saje that It any Magistrate not empowered by law takes 
cognizance under 8. 190, sub-section (1), clause (c) of an ofienoe, his proceedings shall be 
void. 

May take cognizance of any offence. — The word “may" is used purposely. 
A Magistrate Is not bound to act judicially whenever any Information is given to him. 8ee 
also B. 200 infra which enacts that if cognizance is taken he shall at once examine the com- 
plainant on oath. The terms of the section show that the Magistrate has to take cognizance 
before hs examines tbe complainant under S. 200 infr a, 19 I<.W. 461. Taking cognizance is 
not ajadiclal aot. 30 O.W.N. 276. The ezpression any ofienceoccnriingiD this section Inolndee 
cognizable as well as non-cognizable oSences and even a non-cognlzable oSence can be taken 
cognizance of by a Magistrate on the report of a police officer, 49 M. 925 (F.B.) foUoiced la 23 
Cr. I< J. 821 w 104 Ind. Cat. 437 ; 61 B. 498; 9 Lab 230; 81 A. 382. Tbe use of these words does 
cot make it optional with a Magistrate tohewr the ccmplaioast. They refer to the action ol 
the Magistrate in taking eogoizance ol an offence In either of tbe three specified courses In 
which the facts constltating an oflence may be brooght to bis notice. 13 0. 334 at 836. A 
Magistrate cannot decline to take cognizance of an oSence when a complaint Is presented to 
blznlfhels competent to take cognizance 12 B. 161. There is no provision in tbeCoda 
preventing i Magistrate from taking cegntzance of an ofiecee because another Msglstnte 
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had pratioasly taken cogafran ee. Tlie only ptBTeote a person being tried twice foe the 
eatne oQence. Bat there is no provision that il eognieattca ia taken h; two dlGezent blagU* 
trsissat diSoreot timea, the trial can belbeforaoce cf t2;ezQ only. SlnUiplicity o! trials 
can always be piavcated fay acting under Ibe section* of the Cede providing for traaaierci 
cases, 50 C. 192 at 13&. Wbera a Magistrate telased to take cognizance os the ground that 
tba scoBsed bad been impmperlysmstedaod brought before him. It was held that be was 
bound to take cogalzaace of the ofiecce a» the question of the hgality ot the arrest did not 
aSect the question whether the acenaed were gniUy or sot of the pfiesees charged, ^ iH l 
33 B. 223 ; Z9 Cr. L.d. 1069>*ii2 Ind, Cas. 673. For a Magistrate to take cognizance of an 
o9ence, the complaiat made to bloi must contain dUtioct aUegatloos of any specldo o8ence, 
Weir 1, 720, 11, 199. The expresaioo “ b> Inks " has sot been deSsed in the 

Code and it IS difficult to ascertain at what precise stsgeofacase cognizance is eaid to be 
taken. 17 C.W.lf. 793 ; 91 M. 293; 1ft B. St. The word ‘ cognizance ‘ Utia ‘co'jnifio' zneaos 
knowing or aoknowfedgiog. Tbs worda ‘taking cogotzaaca' mean takfog legal notice a! a 
matter. Thaezpresaiea occurs consuatty m tbeCode. See for example Ss. XSl, 193, )9t. 
195, 19&, IQSA, 197, 19i and 193 in/ro. Power to ” lake cogoUanoe “ it distinct " Ixojn lo 
Qt to try *' 8 20t, in/ra lays down that a tifagistrdte who has power to 
cognisance “ may issue process for the appearance of tha accBsed hot if be has no jutisdie- 
tiOQ to “ inquire or tty " be must order the appearance o{ the aconsed before a Maglstmta 
having jatladission to fnqaica or try, and 8. 201 in/ro deals with the case where the 
UagUtraUs are not empowered to take eegntzaace at all. Agsin easea are co&essvabla 
whore a Magutrate who is not nedmanly taking oogBiiaou ol an offence, say a third'OlaH 
Magistrate, gets juriedictioo to inqolre or try of » ease duly transferred to him, 
"Taking ooguizance does not iurnlve any format ectioacr indeed aotlon of any kind but 
oosors as soon at a Magiitrate, as aueh, applies bis mind to ibe suspected eommUsloa of 
ao oSSBce." 37 C. 412 at 416. See eUo 39 C. it9, 41 U. 213 ; 19 S. 51 ; 27 C. 799 aod 
(Q.W.H. 823. Octoe a Uaglittata takes eogalsanoe of anoCeDosupon complaint it is com* 
potent for him to take cogoizsuee of any ofienoe that is disclosed by the evidsuoa betoie blm, 
27 Or. L 3, 669^91 lad. Cas. 717. The erpceeslon is act oquivaleat lo oogoizaaoe of aoy 
ofieader, for the deSnlUon of oomplaint under 8 4 (I) fA), aupra, iaoludes a eompfatnt that 
some person unkcown has oomcnlttad an oQenoe, 13 Cr. X>.3 33ft‘^23 lod. Cas. 737 j 
12 Cr. L t. 39ft«U lad Cas. 583 ; 21 OWN. W0»18 Cr. t J. 901-42 lod. Cas 133. 

Sub'OectlOB flMa); Complaint. — ^The term ^'compUunt " has been deSaed Is 8. 4(1) 
fW. supra. TbedeSottloa expressly excludes the teporc of a police-officer which is dealt 
with in fil. (fa) of this sub Boetioa ; complaint la distinct from irt/ormsfion which is dealt 
with la cl. fc> of thle scb'seetloo. The requisites of a rabd eompJalat are— (1) the fact* 
alleged should prima/ucM constitute au offence; <2) the tacts should be brought to the notice 
of allaglstrato with avlew oltiking action, HC T37;6 C.W.H. 923 ; 13 Cr L.J 369* 

23 lad. Cas. 73? j 4319. 523 (P B ) where 22 B-W- 2Ms[1923) M.W.B. SIT i$ ovetrvlid noi 
4S C. 897 : it A,LJ- 331 ; 6 U.L.T. 239 and 236 ; 26 fi. IfJ are referred to. Sco also SI B. 433 
Aa OTdet by a District Judge to a Subordinate magistrate to try an accased eoold not be held 
to bea«ompli!at.23Cr L.J 737»631nd Cas 431. Tha mere tact that the magistrate 
who happened to be to the Tillage before cecdlriog a writtca oomplalnt of facie heard orally 
the story given by the comptaloaataad even visited the Scenoof occatroncodoea sot fatlcg 
the case ondot sob acctiou butuoder ihisclaate, 27 Cr. L J U03*93lod. Cas 7tS. If ^ 
ftlagittrsta takes cosnirmce upon his own in/amtaiioH the Aocased Ctn olalzaa iraatfer ot 
commitment coder ibe next scctioa- Wbeco a polleo-offleer dies a complatut to a 
ncsHSognlishle case regstdiHB an ononce which It U not bi* duty to topott, icch complafot 
ccoes within 8, 4 (1) (n), *wj»ra, aod is not s pcUco-reporl. 52 H 3 ; 28 B. 350 (P.B.), Tbs 
ecaplalnt must djselwa Isct* coastitullog the offence, then U no authority forth* 
ptoposUioi that a cimpiafniot htmseft shoald be witnou of tho facts. Every member of 
Ibe pabllo bs* a rigSl to ul the liw in motion by a complaint, 13 B. 600 ; 15 Cp. l> J. 3C9a 
S3l8d. CaJ 737; 15 Cp L-3. M5«23Iad Cm. W5; 19 A. i89.*16Cp. Lh 18«2lod. 
Cu. 4J3;1IC.W.H. nO;2lCf £, J 3««95 lad. Co*. 632. If the eompWnt did not 
coaUiaanybifegsUotiOf say specific oSsneo m defined fa 8. 4 (IJ (o) tupra having Uea 
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committed, a Usgiitrate has do Jurisdiction to taVe cogolzance and proceed with tbo case, 
Weir I, 720, 11, 149. When a complaint presented is not a complaint of facta as contem- 
plated b; this sub'Seotlon and no objection having been taken at the earliest stags and no 
prejudice being shown to the appellant, it was held that the appellant conid not bav^ the 
benefitoltbeobjoction taken for the first time in appeal, 16 C.W.N. 1103. A complaint ia 
not detective because it did not set out speeches or alleged seditious words which form the 
sabject-matter of the subsequent charge and even if suob omission is a defect, It is an 
irrcgularitp which will bo cured bp 8. 697 (d) in/ra unless it has occasioned a failure of 
justice. 32 U. 3 where 22 B. 112 at ISO Is dufinputsKed. Where in the course of a trial of 
8. for the theft of a poop the evidence disclosed that A who was present in enstodp in Court 
on another charge, was also involved in the theft the Magistrate was Justified in putting A 
in the dock along with 8. and proceeding with the trial against both after* re-examining the 
witnesses. The Magistrate in such a case takes cognizance under this clause and not under 
cl. (c). 11 Cr. L.J.439=7 Ind. Caa. 461. sccalsoKCr. L.J. 290=19 Ind Cas- 948. Wherea 
person is charged with several ofienees some of which are pot triable bj an; Magistrate foe 
want of s complaint of Coart or one by a pnblio servant, there is no objection to the Magis- 
trate proceeding with the trfat of sach ofTencea as may be separafely charged and in respect 
of which no complaint of Court was necessary even though ha may not be competent to 
try all the offences it a complaint had been made m respect of other oflcnces, 17 UL J. 559= 
7Cr.LJ 6Butseethe observationa In 1929 M.W.K. 196=23 L.W. 687=30 Cr. L J. 322= 
114 Ind. CaB.360, to the contary. This decision has been doubted on more than one occasion. 

Clauae (b) : Police report.>-Tb« provisiona of this section extend to any oCecee 
and Dotwlthstaoding the use of the word “police report” in 8. 173, tupra, this section cannot 
be restricted merely to non-oognizablo offences and n Magistrate is empowered by this section 
to take cognizance both in cognizable and non-cogoizablo offences upon a report such as is 
contemplated in this section, 23 C W N. 487=25 Cr. L.J 68=83 Ind. Cas. 628. See also 
19 U. 925 (F.B) onderthia section, as amended, a Uagtitnte can takecognizaoee of aaeSesee 
opoD a report made by an; police-officer, but tbe report most state facts which constitute 
the ofience. A mere assertion that an oSesce has been committed is not sufficient, 51 C 902: 
26 Cr. L.J. 441 = 85 Ind. Cas 57. The term “yxiftce report'’ in this clause is not limited to 
a report mentioned in 3 170, iuprt, aod tbe preceding section of the Code, t>u , 8a. 155, 167, 
169,11A.LJ. 331 = 14 Cr. L.J. 216=19 Ind CaB.314 Tbe report of an excise Inspector is a 
report lot tbepnrposesof this section, 54 C. 371. In order that a police-report may be acted upon 
it must set forth the nature of the information against an accused person, 37 C. 49. The Madras 
Abkati Act is not a self-contained Act in tbe matter of procedure in tbe investigation of 
offences under 8 55. In such a case the piooednre laid down in this Code in 8. 5 (2), supra, 
ia to be followed, tbe offocce having been committed in tbe accuecd’a shop would fail under 
S. 31 and not nnder 8. 84 of the Abkari Act. and the police would have authority to send thg 
accused direct before a Magistrate. It is therefore a case m which the section will apply and 
tbe Magistrate has jurisdiction to dispose of tbe c-ise, 43 U L J. 605 : 22 L W 98=25 Cr. L.J. 
1356=90 Ind. Cas. 436. Report of a Sanitary Inspector of Municipality is not a police* 
report, 18 Cr. L J. 641=40 Ind. Cas. 289. It inclodee any tn/oma(ton given by a police-officer 
to a Magistrate, oral information sent by police officer through a private messenger amounts 
to a police-report within the meaning of tbireection, 29 C 417> hut a report by a police-officer, 
Ina non-cogmzable case was held to be a complaint within 8. t (]} (h) supra falling under 
ol. (a) and not a police-report within ibis danse, 26 B 150 (F.B); 46 C. 807; 32 U. 3. 
Police-report in this section inelndes report made by the police in non-cognizable oSences, 
Tbe section speaks ol “ any ofience" so, to limit tbe application of the section to one parti* 
cniat class ol oflcnces is not warranted bi tbe fangnage used. This section authorises 
certain Magistrates to take cognusnee of any offence upon a report in writing of facts which 
conitltote such ofience, made by any police-officer and B. 200 fan) infra provides that 
when a public servant acting cr purporting to act in the discharge ol his official duties 
a complaint of any ofience nothing shall require the Magistrate to examine him before taking 
cognizance of the ofiences, 49 M. 525 (F.B.) where (1925) H.W.N. 317=22 L.W. 209 ; (1923) 
H.W.N. 317=26 Cr. L J. 1550-90 Cas. Ind. 398, is overrnled and 46 0. 807, 11 A.L.J. 381 ; 

43 
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6 H.L.T. 2S9 ftaS S6 B. 150 foilowsi, seo also SI B. 493; 23 Cr.L.J. 821»104 Ind. Caa. 137 ; 
29 Ct,L J« 63=106 Ind. Cas. 5T7 Bee also 29 Cr. h J. 938»1U tad. Cas. 858 vitew tKe Full 
Bench decision Id 49 JS. 523 la fallomd. TbeHagistrsteaznentloDed in this section an 
entitled to take cognizance oi con-oognixahle ofiencea u^on a zepott made in Trriting by » 
police-officer on oath under 8. 200 4«^o, 9 Bah. 2S0 follouing 49 M. 625 tP.B.) aod 6 Lah. 
i*3> 60S and 26 B, 150 (F.B.) 'When an appellate Msglattste reyerses the finding and aenteoce 
under appeal and makes cp h is mind to irjr the oSeodec himse! {, the oSence heiog ordlnatily 
triable b; him, he takescogoizancs ol the oCence under this oiause as he has before him 
the police chai^e-sbeet stating all the facts, and not coder cl. (e), SO H. 2^ A case is not 
legal! j instituted upon a police-report U the report under B. 173, supra, did not set forth the 
natnreot the information and nhero the first Intormation under S. I6i, su2’ro:i ^as also 
dsfectlTe, 37 G. 49. A District Magistrate once baving takes cognizance cannot refer the 
complaint to the police under 8. 203, supra, with necessary instructioos to submit a cbarge- 
Eheet 1! necessary, to tbe Magistrate concerned oo the police charge-abeat and the latter 
Magistrate cannot take cognizance on the police charge-sheet CTcn though he had jarta- 
diction to try, S4 a S03. 

Clauae (c), laformation.— The provisions of thU clause apply to a ease In which a 
Magistrate while trying one person finds occasion to formulate a charge against some ons 
else, 29 Bom. L.R. 813 at 818 (P.G.)=2SGr. L.J. ^9»100 Ind. Cas. 227. This U a provision 
ot law foe enabling a public ofiScial to take care t hat Jnstice may be vindicated eotwith- 
standing that the persona iadlvidaslly aggrieved ate unwilling or unable to prosecute, 
S B.L.R. 274. This clause deals with oases where tbors has been neither a formal oompUlat 
Boz a pollce-mport and iadependeotly of these, the Msgietrate takes the iaiUative upon 
'ioformatioa received from any person other than a police-officer, or upon his own knowledge 
or snspleion, 41 C. 1013 at 1030. laformatioa on which a hlagistrata takes cognizance unde; 
this BOb-eectlOB must be recorded ftnd the Magistrate >s booed to diseloM to 
tbe accused the information on which he acts and issues warrant, f 0 C.VIT.N. 776=3 Cr. L.d. 
173 faUawd la S3 C. 1078 at 1<K2 &ad 37 C 221 , There ie co provision in the Code empower* 
lag a Magistrate to take cognizance of an offence and er this clause or rsfsr it for preliminary 
iuqnity on his own fufocmation. He cauoot record statement on oath and 8. 283 applies 
only to cases where tbe blaglstrate takes cognizance 14 Cr. L 3. 600=21 Ind. Cas. 472. " It U 
nowhere laid down and itis probably impossible to stale m general terms how much tbe 
accused is entitled to have recorded in such eases”. Where a Magistrate is given wide 

powers to take cognizance of an ogouco on aoepicion. t( would be disregardiug the express 
language of tbs Legislature to aay that be caonot act if tbe euspleion or knowledge U based 
on facts which come within big ccguizaace or lu another capacity, vu., the President of a 
Local Board, Tbe exercise of noeh power may in soma cases work considerable hardship, 
but, when tbe language of the seotton ts cloar, the Oo urt has no business to lay down 
ItmltaUous which are enwartanted, 43 H 709. K is obviously moat desirable that a 
Magisirato should when taking cognlzanca under this sectioa place on record the ground on 
which be is taldDgaction,aDd this, not only in (aituess to the person against whom action 
is so taken and who Is cstUled to know lor what reason he is being arrested but also tot his 
own protoetlon, but omisaioik to do so docs not necessarily vitiato tbe proceedings, 27Cr. 
L.J. 413=83 Ind. Cal. 77. ^Thers a Magistrate acting on the facts disclosed in the prosecu- 
tion evidence recorded by bim adds a ebargo Is respect of an act alleged to have been don*’ 
to pursasneo of an alleged conspiracy contained In a cozopialnt presented to him ft cannot 
be eaid that ho is acting on bis own koowledgo or sQsplelon within this sub-section. 
Action taken by the Magistmte is on tbe original complaint made to him and Justlflcd by 
the provlsloDs oI 8 2M.4nyra, 37 Cr. L.J. 669»M Jnd Cas. 717.whero49C. fi731srr/erre5;io. 

A coBounlcatlon received through post la an information coming within this clause 
and may be acted t^pon by the Magistrate If ha chose but be is sot bound tu deal with it 
{udielally, 1839 A.W If. 20t. it is competent (o a Jfagistrato to rcceire and take oetlon 
upon pcUtloo relating to a crime when scut to him by post. It fre^ueutly happens lb»t In- 
lormalloa cl a valctblecharwler io regard to a crime thus reaches a Msglstrato which, If not 
so ecuTtyrd, would be withheld altogether and It would be In moit esses Inadvisable to shut 
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OTSt twh ioform&tion sltogother, nbere&s in other cases It aroald bo highly indiscreet to lake 
action upon it. A Magistrate in such cases most set opon his onn diserolion, Wclr II, 119, 
Upon eiydence recorded by a Magistrate in trying a case of theft against Alt appears that 
possibly B was gnilty and the Magistrate directed B to bo tried and ho tried and conrlcted 
B, it was .held that the trial was vitiated by 8. 191, infra, 1034 P.R. (Cr. J.) 08 at p 25] 
/olZetoin^ 4 C.W.N. 367 & 26 C. 786 A Msglalrato may take cognizance on an anonymous 
communicatiou, 3 C.W.N 69 ; SI A. 377 8. S31,tn/ro, is self-contained and complete in Itself 
and is independent of this clause and 8. 191, in/rd, 10 Cr.' L.J. 303a3 Ind. Cas. 868 where 
SC.W.N.ccIkIx is/oliotrrd 1 C.W.N. 109 not /ollouvi 4C.W.N.367. This clause does not 
apply to security proceedings ondcr B. 110, supra. Initiated by Magistrates on informition ho 
rcoeivps from one, other than a police officer and there la no authority for applying the 
provisions of the clause and limit the wide and unfettered language used in Ss, 110 and 112, 
supra, 27 Cr. L J*. llSOsgg lai. Cas. 123/oUotoiRy 27 A. 172. A Magistrate to whom a case is 
transferred after process had been issued elands in the same position as the Magistrato who 
orginally issued process and when discharging the acensed be acts with jarlsdietion when he 
suo tnofu issues process to another person nndet this olauia. 99 C. 1274 disfinputsMn; 
1 C.W.N. 103. 

Upon his own knowledge or susptciOD.— Under this seotion a District Magistrate 
has authority to take cogoizaoee of ao offence upon information reoeired from 
any person or upon his own knowledge or eospicion even in case the knowledge or suspicion 
is based on atranonymons letter provided there is no bar to bis taking eognieanee, snoh 
aa previous sanction, say o( the Local Qovernineot under 8. 197, infra ; until such sanction is 
obtained no Maglstraba can take cognizance under this section and any action taken by him 
without the requisite sinction Is wholly without jansdictioo, 51 1.377. The power of a 
Magistrate to proceed under this clause is intended to be osed where a Magistrate has good 
reason to believe that there has been a serious infringement of the law but is unable to take* 
aetioo in the ordinary way because the party aggrieved is either unwilling or unable to 
proseente, 2 Pat. L.J. 637. A belief founded on private and anonymous information Is not 
knowledge within the meaning of this sectioo, 4 B-L.R. Appz. 1. The knowledge must be 
either personal or derived fromtestimony legally given, 8 B.L.R. 274 81 239. Where a Pablio 
Prosecutor files a compUiut, coguizvnee is not taken by the Magistrato under this 
clause, 19 Cr. L J. 359*23 Ind. Cas. 737. A Magistrate taking action against a' 
witness in a case which is pending before him upon the facts disclosed by the 
evidence of another witness does so uodet this seotion and not under B. 851, infra, 
1 C.W.N. 103 : 1937 A.W.N. 93. When a Magistrate takes cognisance under this clause upon 
fais own knowledge or suspicion he has ao power to refuse to transfsrthe case, 13A. 343 but 
he does DOt deprive himself from all jurisdiction to hear and determine the case which In 
fact bad been instituted upon his peculiar kuowledga of the facts He may hold a 
preliminary inquiry preparatory to commitmeut. 20 Cr. L J.S7~48lnd Cas. 687 ; 260.786*; 
21 A. 109 ; 22 U. 1(3. In such cases S 19l,tn/fa, enables the accused to apply fora transfer 
of the case and the Magistrate shall also Inform the accused that bo is entitled to have the 
case tried by another Ccait, but unless the accused exerolses that privilege, the jurisdiction 
of the Magistrate to institute, bear aud determine the particularease is unquestionable, 1693' 
A.W.N. at p. 79. 

Sub-aectlon (2J. — See 3 529 (s), sn/ra.whicb saves proceedings before a Magistrate not 
autbonzed to take cognizance of an ofienee. Sea also 8 Pat. 4(7, 

191, When a Magistrate takes cognizance of an offence tinder 
Ttansfet or commit- sub-scction (1), clause (c), of the preceding section 
meat on application of the accused shall, before any evidence is taken, bo 
*^^**^' informed that he is entitled to have the case tried 

by another Court, and if the acensed, or any of the accused if there be 



840 . ‘ THE CODE OF OalMISAl. PKOCEDDBE. [OHAP. XV 

more than one, objects to being tried by such Magistrate, the case shall, 
instead of being tried by such Magistrate, be committed to the Court of 
Session or transferred to another Magistrate. 

Obiect o( the section. — The objcctis that betotc pioceeAlngs ato to be taben ag^uisl 
as accused such as woold brin^ bizQ before a Coact of Justice, a Magistrate must have 
before Mm iafocmaticn iodepeodeat of hia own kuasvledse based eitber on complaint, or 
a pobce'repoet, 11 A.L.3. 331. The pnoolpla URdeti;)sg the proTlslODS ot this seetlon is 
that when a ^lagistcate acts «a information privatelf obtained and crhich is not open to 
acruUnybjtbe accused, the Logiatataropreeumea that the Maglstrata nil] probabl; hare 
formed an opioioa on such repoWe materiaU adreiseto the accused <prh!ch tbo latter Triil 
haea ao means of corceetmg. Under the elccnmatances to dispel an; fccUng of diatiust ot 
the impartiahtf of the tribanal and to foster confidence in the administration of jastke, 
the Legislature has gives the- accused the option of asking for a change in the x^rionnel of 
tbeJndge, l&Cr. L.3 335 at ^03— 3 ind. Css. $63. As stated in the vrdi-kuowii English 
oass of So-rgeant v. jDai^ the principle underlyiog this seetton U to clear awaf everfthiog 
which might engender suapioioa and dk^truit of tba tnbuasl and to promote the feeling of 
coofideace in the admlnlstratioa of jostice which is so essenti&l to social order and security 
The principle of this seettou is applicable to security proceedings though the scctioa U con* 
£ned to oSeneea. i Pat L.J. 7 ; 27 A, 172 iollotcei to 72 Cr. L J. 1280-93 Ind. Cai. 129- 
Under this section a.Magistcate vrheo he takes cogoiranca under sub'section (f) (c) of S. 190, 
BUpra is not precluded from holding a ptelimiuacy inquiry and committing tha case to the 
court of sessions, 2t A. 109- 

Takes Casatzatioe of aa offooca under S. 190 (!) (cl.—Tha erptession "taking 
oogaUaoce ot an odence" is oot defined in the Code . it is notegulvalent to taking 
oogaleance of (he oSeodef. ft is dilHcutt to ascertain at what precise stsgo cogsinmcfr is 
taken. Vfhen a Magistrate on receipt of pohcftepoH makaa over the case to another Magh' 
tca(« for inquiry, and the Uttsx Issues process to (be accused, the latter and not the former 
can bo said to take cosnuance, 17 G.W N. 79$ After taking coguUaacs of an ofloueo the 
hlaglBti4te has )nrisd»ii«s to inquire into tha case t>l ail persons whom the evidence shows 
a< ofiendeH, zt C.W K. 9$9- This sectioa and S. 190, supra only apply to ‘offences" and 
need not oeccssatily govern procesdiags uader Chapter Vfll of ths Cods dealing with security 
proceedings, but the pilnoipie contaioed io this section was applied in 79 0. 393 and I. Fat, 
L.J. 7 ; on the ground that no mao ought to tie a judge Is his Own case and the cue was 
transterced to another Court, but in 27 A. 172 at 174 S\r Qtorgo Knaz, J,, held otbetwiso, 
"no authorUy has been shown to me for iVia and 1 am act prepared without antboiity to 
apply the prorisioas of S. 190 and limit by them the wide and anfettered Ungusge used In 
Ss. no and 112, Ct. P.0." See 27 Cr. L J. 1250»B8 lad. Cas. 123 folkndng 8? A. 192. The 
fact that prertoos to the making ol a wricteacomplamtto the MsgUiralo who happened to 
be la the TtUege the compiainaat carratod his story to the UagiitraU orally and the 
Magistrate also inspected the locality does not bring the case within the purview of 8. 190 
(I) (c) supra 27 Cr L J. t)08s96 Ind Caa. 718. 

Accused atiail be inforined tbat he fa eatltled. — These words are mandatory 
and the competenoy ot a Magistrate to try the acensed person for an oQcnce which b9 
b53 taken cogniuoca o( Uodcc B. IdO (If (c) suiva ft dependent opoa tbo atnet obsorvaocd 
of the provisions of this aoctioo,. and fiiJun to cocnply with the Jznporativo provisions of 
law contained bcrcin is a deloct which Inmlldates the proceedings, 41 A. IM; 13 Cr. 
L-J. S2-I3 Ind. Cas 333 , 21 A.L.J 89*: 24 Cr. LJ. 658 = 73 lad Cas. 576 ; 27 Cr. W. 323»* 
92lad.Cai. 7<(. 13 A 343 , 17 C W K, 793,27 Cr. LJ. 1037- 9$ Ind. Cas. 933. The 
M*Elslnt« bM CO diserttiea in the matter and hs wooot rclo«c to Iramftr ct tomtAii, and 
any trlalheldafUr inch refui*l Is not by a Court of competent jurlsdictioa and the Irrtgn* 
Urity cannot boenr^ by 8 ey? ,nfra, 13 A. 3i3at3>7. The right view appears to be 
that the accused are only entitiod to ob^edi to the (rial by the Msgtitmte when he has tskso 
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co^lianca under S. 19o (1) (e) supra. On tbo objection being raised to a trial b; tho pattl> 
colar blaglstntto, be is not bound to transfer the case ; bo ma; elect to commit the case to 
tbo Court of Session, 22 U. ItS at 119 ; 7 Bom. L.R. 637 ; 26 C. 786. This section does not 
disqualiff a Magistrate srho bas Jurisdiction from holding a preliminary inquiry. Wbat 
tho section provides is that it the Magistrate takes cognlesnce of an offence under S. 190 (1) 
(e) and if, before evidence is taken, the accused objects to being tried by such a Magistrate, 
bo may either transfer the case to another Magistrate or commit the ease to the Court of 
Bosiion. He is thus empowered to make a commitment in a case within his cognizance, and 
ho cannot make a commitment without bolding a preliminary inqairy, 21 A. 109, or the 
Magistrate may discharge the aoensed if noprtma /oeis ease was made out, andin deciding 
which of the three courses he will adopt tho Magistrate should exercise a sound judicial dis* 
cretion. A Magistrate in deciding whether he should under this seetion commit the case 
to the Court of Session or transfer it for (rial to another Magistrate should exercise a Judl* 
dal discretion. His decision will depend chiefly upon whether the pnnishment which a 
Magistrate is competent to inflict in case of conviction will bo adequate or nat 10 Cr. L.J. 224 
12C,W.N, 43S. Fallnro on the part of the accused to take objection to the trial is of no 
avail An obligation is imposed on the Magistrate to inform tbo accused of his right to 
have the case tried by another Gonrt, 3 CV.N. cclxxix rejerred to in 41 C. 1013 at 1020 and 
failure to inform the accused that he is entitled to have his cate tried by another Court is a 
ground for having the proceedings sot aside, Weir II, 131. There caunot bo any waiver of 
right by an accused in a criminal trial, 43 H. 117 at 120 ; IB U L.J. 330 ; 6 C.W.N. 202 ; 21 
A.L.J. 89 : 4 Lab. 376. No serious delect in the mode of cooductlog a criminal trial can be 
justifled or cured by the consent of the counsel or advocate of the accused. 29 Bom. LR. 813 
at 820 (P.C.). No eonaeat c! counsol whether for hie own convenleDCO, or that of bis client or 
for the convenience of the Court can itself create jurisdiotion in tbo Conrt to commit itregu* 
laiities ; not can the commission of Irregnlarlties of a serioos nature substantially aSeoting 
the conduct of the trial and prejudloiog the accused be waived merely by consent on the 
pact of the accused's lepresentaCive, 80 A. 457 at 462, but if the accused alter being informed 
ol his right does not choose to exercise it the Magistrate has Jurisdiotion to try 
the case, 1833 A.V.N. 79. All that ’the accused is entitled to is to have tae case 
tried by another Court and the sectioo gives no tight to the accused to select or determine 
by which other Conrt his case Is to be tried, 7 Bom. LR. 637. The desirability imposed 
by this section equally applies to the hearing of so appeal by a Magistrate who 
origiually took cognizauee of the case under S 190 (1) (c), supra as a Bubordinata Magistrate, 
12 C.W.N. 438^7 Cr LJ. 224, but a contrary view was taken by tho Allahabad 
High Ccott in 1699 A.W.N. 74. When a Magistrate la the course of the trial of one 
person has reason to heliore another person gniJty and institutes proewdinga against 
him, he acts still under 8 190 (1) (n) and the accused is not entitled to have the case tried 
by another Court : when an appellate Conrt reverses the finding and aentauce ol the first 
Court, and the oSence is ordinarily triable by it. and makes up its mind to try the accused, 
the appellate Court takes cognizance of the oflence not uadar cl. (c) of S. 190 (1) but nnder 
cl. (n), 30 M. 228. SeeS. 8S1 tnfra. In a case contemplated by 8. 3S1 the accused is not 
placed under auy liability to combat with the eflect of tbs auspioloua circumstances operat* 
ing in the mind of the Magistrate and influencing his judgment, and he bas full Informa' 
tlonas to the routee and particulars of the materials npon which the Magistrate acts. 

192. (1) Any Chief Presidency Magistrate, District Magistrate' 
or Sub-divisional Magistrate may transfer any case, 
by which be has taken cognizance, for inquiry or 

trial to any Magistrate subordinate to him. 

(2) Any District Magistrate may empower any Magistrate of the 
first class who has taken cognizance of any case to transfer it for inquiry 
or trial to any other specified Magistrate in his district who is competent 
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under this Code to try the accused or commit him for trial ; and such 
Magistrate may dispose of the case accordingly. 

Scope of the «cction<'->!rhia eecUon provides lortbo diairSbutioo of Tvork ftmonf 
UftSifttraCes Itempancrs superior Ha^iatrstes to traaafer Any oaeo of whicli tber have 
Uken oogoiraoce, for logairy or trial to subordlnaM Msgiatrotea. But after a llagiatrato boa 
proceeded tmdor S. 203 infra ha eaooot msko aa order of traosfer under his sectiou for the 
parposQofthe caseboiag dealt with uoder 8.5103 in/ro, 29 C.W.N, S0S~2<> Cr. A.J. 990s 
6T led. Cat 520. Tbiaecctiait deals nrith traoafer oi cases for adiuinfstraiivo reasoas, 
capesiaUjr for dUtribaUen of tvork amosg Uasistratca bf superior Magistrato to ffboraa 
general poweioftrauEfer fa glreabj’Q. b23,in/ra. This soetion can bo invoked, oolf alter 
taklog cogniraoco of the oSesco. 

Chfef Presidency Mag;Latrate.— All pjvaldency bfagiatratea, are aubordinaio to ibo 
Chief PresldcQc; Utagietrata aad so the Utter has poiver to ffUbdrasr any case item any ooo 
of them and refer the eacne Ur {aqutry or trial to aof other Magistrate, i Bom. I>.R. 347. 
See ifad. Cr. Buies ofPr. llule, 11. 

May transfer any caae.-^Taklng eogalranoa under S. 190. svpra is a coaditloa pro-* 
cedent to Mt Under this section. A Magistrate cannot transfer nnder this section a ease 
vrhieh bad been transferred to bis Cenrt and such transfer is ultra vfrei, 12 A I/.J. 277'*1S 
Cr. It.d. 3S7 *b 23 lad. C&fl. 725 ; 36 A. 166 ; 7 H.H,0.R. Appx. 33. Tbe words " any ease'* 
are wide enough to include mtsedUneous proccadiogs under Chapter Vllt and Chapter XII 
of the Code, 2i A. Sfl ; 39 C. 243 at 236 ; 31 0. 330 ; 22 C. 893 ; 36 C. 370 : lO O.W.H. 1093 { 
2Q A.L.da 21S i 26 U. 188, but ibis seciioo does not authorise a District Magistrate to tcaQs> 
f«r tor trial A ease tea saberdiasto Magistrate nbo is sot competent to try it either under 
8. 23, supra or uader soma special or IccalUtr, 23 C. 442. A trassior under this section 
operates as a ttanafer of tbe whole case and not the case against a particular accused and It 
appears open to considerable doubt trbecber oodar this section a ease on be transferred piece* 
meal, 7 0.144. 249«7Cr.LJ. 318 ; 27 0.979. This sub’sootion empowers a tnnsfer lor 
Iniulty ci trial but its prcvlslgna osnoot bo sraiiad of simpiy for the porpese of consldartog 
tba report of as lavestigatioaBlroidy ordered under B. 203 infra, 29 C.W.B. S03s26 Cr.)44. 
990a>87 Ind. Cat. 526. But a Sub divisional magistrate to whom a District Magistrate 
traoBferred a particular esse for trial esnooC transfer the case again to a Magistrate Bubordi* 
nalo to him and such transfer U ultra vires, 36 A. 169, In proceedings usdor S. 115, tupro, 
this section is applicable only whoa the property, the subject of dlspato, Is witbin the jaris* 
Action of the MagisCraUs to whom (he case is tnosferrrd. Jf •otherivise the ifagjstratc (o 
whom the csso is transferred is /un<;(uicJfSctc and bis proccodlogi arc void, 62 H. 24i. 

Par Inquiry or trlal.-^A District Magistrate Is not compotent to direct a enbordl* 
Date Magistrate to dispose of a can pending in tbe Court of the latter in a particular 
tssaner, e.?., by ecmmitmeot, Weir 11. 192. The words “for Inquiry” cannot mean a 
pntfEQinsry inquiry under ObsptorXVIIf. 4 H.H.C.R. Appx. xl. Tbs effect of a transfer 
is that the superior Magistrate becemea /unctuf vj^eh udIcss ho again recalia the case. 

32 0.783 ; 30 C. 449/Mfo<crd In 49 C,L4. 376; 48 0.834 ; 23 Cr. Ld. 89-63 Ind. Cas. 441 ; 
iC.W.N. 660 and 242 ; 27 C. 979 ; 9C.W.N. 819. 

Notice — When a cose is ttansfccrod under this seoUoa immediately after a compialot 
it received It ii not csseattal to give notfeo tn the parties. It stands on tbe same footing as 
a transfer mode (or admiolilradro purposes which Is an oxocptlon to tbe rule that oo order 
to tbe prejudice of a patty Is to bo mads wichqat.6iviag him an opportnolty to show cause, 

24 U. 317. All tbe lllgb Courts agroc la holding that notice to tbo parties ought to be given 
before a case Is transUrred under 8, 023,8111 810; 39 M.L.J. 714; 8 M.LT. 14; 8 Mt-T. 
722; Weirll.eW aDd652 . 22 B 849; 21 Boro. L.R. 276 ; 6 Bom. Jj.R. 838; 8C.393j 
7C.W,K.lJ4and87. 8C.L.J. 241. 25 A. 421; 3 A. 749; 13 Cr. t.J. 32-13 Ind. Cas. 224; 
22Cf.D9.199; 2flCr B.J.817-102Iaa.C«s.2l3{ 28Cr.L.J.23-&3 Ind. Cal. 79. The 
protitlons of tbit and 8. 202, fn/ra a« separate and dlstf not; tbe powers conferred by the 
eos are cot carUUtd by tbe other. Id C, 831. 
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ofleacea by 
of ^ssioQ. 


1 93. (1) Except as otherwise expressly provided by this Code or 
by any other law for the time being in force, no 
I Court o! Session shall take cognizance of any offence 
* as a Court of original jurisdiction unless the ac- 
cused haa been committed to it by a Magistrate 
duly empowered in that behalf. 

(2) Additional Sessions Judges and Assistant Sessions Judges 
shall try such cases only as the Local Government by general or special 
order may direct them to try, or as the Sessions Judge of the division, 
by general or special order, may make over to them for trial. 


Object of the section.— The object is to secure a prellmlDsrjr loquiry Tvhieh has 
the effect of gWing the accosed espaci^tt 7 In serious cases some mfocmattoa of the ease he 
has to ansner aod also to find out nhetber the ease Isa ilt one to bo tried bf a Court of 
Sessloa, 9 U. 351; 4 U. 227, but ft U nett eaublitbed that the Court of Seseiou, ooce a 
case is committed to It, haa ample potver to alter or amend tbe ozigiaal charge on which the 
accused is committed or to add a new charge prorided that tbe new charge can be snpport* 
ed hj theefideneeon record, 3 B. 203; 9 A. S2S :3 U. 391. Bee llB.H. C.R. (Cr. Ca.) 276, as 
to the principle which should guide tbe Sessions Court io amcoding charges. 


Except as otherwise expressly provided by the code.— In this connection see 
Bs. 195. S51, 4SG, t71, 476 to 476, 480 to 482. 485, ^Si’in/ra, nberelo speeia] provisioos are 
made in the Code. 


As a Court of orlAlaal Jurisdiction.— This sretion provides that except as 
otherwise expressly provided no Court of Session ehal) take cogoUance of any oOeoee as a 
Oonrt ol original jarlidletion onless the accused has been committed to it by a bfagistrate 
duly empowered Is this behalf. The only sectloo wbiob expressly empovrers a Court .of 
Session to commit au accused persooby itself is 8.477 in/ra ends 460 tn/ra empowers a Court 
of Besslon to take cogulxa nee of offences mentfooed in that seotlon without a commitment 
by a klagistrste. Except these two seotloos there is no other prOrision in the Code which 
empowers a Court of Session to take cognizauce of an oSeoce as a Court of original Jurisdio* 
tion. Under B. 423 (1) (5J infra a Court of appeal may order au accused to be committed for 
trial which means that a Court of appeal may direct a LTagistrate competent to commit, to 
commit the accused to the Court of Session for trial 6. 423, infra, must be read with this 
section and reading tbe two sections together ft Is mauifest that except in cases where the 
Oourtof Session is expressly empowered to take cognltance, to do so, unless the accused is 
validly committed to it. 1907 A.W.N. 176s6.Cr. L-J* 7 ; 22 C. SO. The rule that a Sessions 
Court cannot take cognizance as a Court of original Jurisdiction is alio subject to the pro- 
visions ol 8s. S26 and 337, in/ra ; tbe added charge must bo for an offence made out by the 
evidence recorded before tbe committing Uagistnte or by the evidence recorded before tbe 
Sessions in tbe course of trial under 8. 227 sn/ra, lif charge is altered, 8 B 200. As tbe 
Sessions Court is not competent to take ccgoizance as a Court of original Jurisdiction the 
preliminary Inquiry is to be held by a Magistrate, and at that inquiry the accused must 
have Information of the case he has to meet. S U. 351 ; 9 A. 625 ; 4 U- 227. 

Ualoss tbe accused baa been cooiiailted to ft by a blBg(strate....The 
object of this restriction was presumably to secure in tbe case of a person charged with a 
grave offence a preliminary inquiry which would afford him the opportunity o! becoming 
acquainted with the circumstinces of the offence imputed to him, and enable him to make 
bis defence, 3 U 391 at 393 ; tee also 4 U. 227, at 233 where It was observed that the law 
contemplates " that In serions cases of which a Sessions Conrt may take cc^alaance, the 
acoused should have tome ioformatlcn of the ease he has to answer.*' Trial* of persons by a 
CoQtt of Session without a valid commitment toaueb Court it Invalid as ths defeet la 
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tabsUses and not of form, IS H. 3S2; 22 0. 50, When an approver resiled in ibe Sessions 
Court from tba depositioo be gave belors tbs eommlttiag Magistrate and was immediatelj 
pat OQ trial with the other acoused hj tha Sesstoas Court it was held that the coaviction 
was bad (or waat of a catniaitmeat, 10 W.R. (Cr.J 10 ; 19 W.R* (Cr.) $3 ; 23 B. 493. 

A Magistrate duly empowered lo his behalf, —Sea Ss. 200, 213, 215 and 532. 
in/ra. The o»us of proving that tha coouDitmeat was mads by a blagistrate not duly em- 
powered is on the party impugning tho commitment, 13 W.B. (Cr ) 17. 

Additional Sessions Judges and Assistant Sessions Judges.-~For deSniUon 
of these terms see Es. S (3) and 1 7 (Sj, sup/a. TbeiB can only be one Sessions Judge for each 
Sessions division, bnt there may he more than one Sessions Judge for such Sessions Court. 
When an additional Sessions Jndga is appointed bis Court will not be an Additions! 
Sessions Court but the Sessions Coart, i U.L J. 327 (P.S.). An Additional Sessions Judge 
has jurisdiction to bear a releranee ander 8. 123, supra, trausierred to him by the Bessioos 
Judge, 50 C. 229. 

Try such case.-^Tba word casa *' used is this section cannot be extended to appeals 
or other matters. A Sessioas Judge has therefore no power to transfer an appeal bled In his 
Court to an Assistant Sessions Judgo, 37 A. 255 where 9 B. 154 ; 7 A, 661 and 25 A. 93 are 
fallmtd and ? A. 6Si is referred to. It is eignificaot (hat in S. 525 (1) {e{, (i) and (iU} and 
in S. 227 infra a distiooCion is made between case and appeal and this dfsCiuctton is bept 
is view by (he LegisUtare in (he Code. 


Ccga'usnce ot oSeoces 
by High Court. 


1 94. (1) The High Conrt may take cogni- 
zance of any offence upon a commitment made to 
it in manner hereinafter provided. 


Nothing herein contained eball he deemed to affect the proviBions 
of any Letters Patent granted under the Indian High Courts Act, 1861, 
or the Government of India Act, 19IS, or any other provision of this 
Code. 


(2) (a) Notwithstanding anything in this Code contained, the 
Advocate General may, with the previous sanction 
AdTOCftte-aiToerai Governor General in Council or the Iiocal 

Government, exhibit to the High Court, against 
persons subject to the jurisdiction of the High Court, informations for 
all purposes for which Her Majesty’s Attorney General may exhibit 
informations on behalf of the Crown in the High Court of Justice in 


England. 

i c vf ^ proceedings may be taken upon every such information 

' ally be taken in the case of similar informations filed by 

js received It ik's^y *8 Attorney General so far as the circumstances of the case 
B (nosier made hctice and procedure of the said High Court will admit. 

to (be preiadice c ... ... > » 

24 H. 317. Aliibe’ fiues, penalties, forfeitures, debts ana sums of money 

^ |C9so la transisvied under Or by virtue of any such information shall 

|j.i995 28 Cr. t.Jjh Court may make rules for carrying into effect the 

of th« acid B. 
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(2) in clauses (J) and (c) of sub-section (1) the term " Court ” 
includts a Civil, Bevenue or Criminal Court, but does not include a 
Registrar or Sub-Eegistrar under the Indian Registration Act, 1877 
[1208]. 

(.8) Eoc the purposes of this section, a Court shall be deemed to 
be subordinate to the Court to which appeals ordinarily lie /rom the 
a^jpeaJahU decrees or sentences of such former Court, orin the case of a 
Civil Court from viliose decrees no appeal ordinarily lies to the princi^ 
pal Court having ordinary original civil jurisdiction within the local 
limits of whose jurisdiction such Civil Court is sitnafe : 

Provided that — 

' (a) where appeals lie to mote than one Court, the Appellate 

Court of inferior jurisdiction ahall be the Court to which such Court 
shall be deemed to be subordinate ; and 

(6) where appeals lie to a Civil and also to a Revenue Court, 
auch Court ahall be deemed to be subordinate to the Civil or Revenue 
Court according to the nature of the case or proceeding in connection 
with which the offence is alleged to have been committed. 

(4) The provisions of sub-section (1), with reference to the 
offences named therein apply also to Crimmal conspiracies to commit 
such ojfences and to the abetment of such offences, and attempts to 
commit them. 

(5) Where a complaint has been made under sub'SecHon (I) 
douse (o), by a public servant, any anihoriUj to which such public 
servant is subordinate may order the withdrawal of the complaint and, 
if it does so, it shall forward a copy of such order to the Court and, 
upon receipt thereof by the Court, no further proceedings shall be taken 
on the complaint. 

Ameodment.-^Tbe tersa “saoctloa” ia connacUon with ih»sa prosecutions has been 
pttcpOBel;^ omitted, »ad a Contt or poblio servant, when of opialoa that the interests of 
iOBticereqniiaao inquiry sboutd be made, a compfaint Is to ho msde.in writing in the same 
way as a prlrata iadlvtdoal. Ko cDgoizanoo le to be tahea by any Court of the offences 
specified herein, except upooeuoh'complaiat, sod the procedsTOto be foUonedie that pres- 
orlbed fay 8. 476, infra. The practice of keeping a sanction granted to a private indiTldoal 
over the head ot as accueed foe air months has frequently been utilised for blackmail. 
Therefore the prosecution is to be launched by ths Ooutt or public perrant only, by pee* 
ferring a complaint in writing when the interests of justice require a prosecution, and no 
limit of time is prescribed. Bub'sections (4), (5) and (6) have therefore been omitted Sub- 
section (7) Is numbered as eub'seotlon (3), and sah'Seotion (3) as sub'seoticn (4). fi<ib*s<otioa 
(31 dealing with eubcrdinatloa of Courts ta oow made clearer. Bob-section fd) 1* t*^**°® 
provides for withdrawal of the ccmpIMot made by a public servant on the direction ol his 
superior. The effect of the amendment fa only an altera tion In the procedure, M.385. 

Scope AOd obi«et of the aectloo.— The sacilon as It stood before the amendment 
imposed A aiat'otory hat to the law taking Its usual course by insisting on a sanction being 
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obUlnod befoto » prosocntloa is ialtiatdd, II C. US ; 11 Bots. L.R. 1161. See the obserra- 
tions in 16 C.L J. 35 at 38, and to proTcnt piosecutions b; private persons on their omi 
taotion to satistj their ptlvato spile b7 requiring sanction ol a Court before instituting 
proceedings. Bat now privato patties have no locus efandi. All proTisIona relating to 
grantor revocation of sanction on the applieation ol the parties have been taken away. 
Private persons are DO longer petmltted to prosecute for oSences conneoted with adminis- 
tration of jusUcOi 28 Cr. L.J. 16~S9 Ind Cas. 18. The law forbids any prosecution being 
instituted now, upon sanction granted to a private party, 17 U. 384. After the amended Act 
XVIII of 19J3 came into force on the Ist of September, 1933, sanctions to prosecute were 
abolished ; any aaoction granted after that d«to la illegal and no Criminal Court could take 
cognisance of oOence alleged on the strength of such illegal sanction. Boeb a valueless and 
illegal sanction cannot be treated as a good “complaint" under this section or S. 476 infra. 
In a ctitnlnal case involving the liberty of a BUbjoot It is not for a criminal appellate court 
to take a coarse which will turn it into something which it is not, to get over the difficolty 
which has occurred by reason of the alteration ol the law otto remand the case with a 
direction that the liowet Oourtdo consider whether on the tact it should make a complaint 
under S. 476. For in the latter case the Lower Court might take the order oi the High Court 
as an mfotmatioQ to it as to the course it shoold adopt accordingly, 51 C. 652 at 655*656 ; 
26 Ct, LJ. 443^83 Ind. C&a,64. The new Code envisages an entirely difierent state of 
things and lot all practical purposes it abolishes ssnction entirely. It provides a substitute 
ioi the condition precedent not a saaction, but a complaint of Court in writing by the 
Qourt before which such proceeding, as the matter arose out of, was tried, or by the 
Court to which such Court is subordiuate, 48 U. 623 (F.B.) t |7 U. 384; 2 Ran. 874. 
Where a eauetion grouted before the new Act came into force was revoked by the 
BUpeiiQt Court after the coming into force ol the new Act, it was held that tbeiupsrior 
Court acted within its jurisdiction in tevoldugihe sanotion astbs invokiug of the aid ol 
the superior Court is a substautlve right end not ooeol procedure only, which cannot be 
Ukeo away by any change in the law unless a cleat intention to that efieot is manifested by 
the new Act, 43 H 620 (F.BJ foUowti in 27 Cr. ti.J. •181^61 Ind. Cas. 997 ; 26 Cr. L.J. 9Ds 
83 Ind Cas. 650 By the recent smeudmeut ol the Code the necessity lor sanction as 
a pre*roqaisite to start a proseoution has been done away with altogether and in its 
placeacomplaiut in writing by the Court has been substituted, 2 Ban. 374. The proce* 
dure prescribed by the new Act must be adopted for all prosecutions launched after tbs 
new Act came into force, 13 L.W. 463~31 U.L.T. 353 ; 47 U. 384. Bee also 7 Lab. 108. 
A proeecution cau be started only ou the complaint in writing of a pnblio serraut or of a 
Court, and a large number of raliag« of the various High Courts relating to saoctlonand 
principles which ahouid guide Couxia In gtautiug aaoction to private individnais are of liUls 
help in coDBtruiog this eectiOD. By the ameodment the procedure of grant of sanction to a 
prlvato party is abrogated. Instead it is enveted that no Court shall take cognizancs of 
certain classes of ofieuces except ou tbecomplaint in writing of a public servant or of tbs 
Court, 26Cr. L.J, 751>i86 Ind Cas. 287. A saoctlon granted after the amendment of the 
Code In accordance with the old procedure Is ol no avail and cognizance cannot bo taken on 
such sanction, 26 Bom. L.R* 1233*26 Cr. L.J. 448 b 63 Ind. Cas. 64 ; 51 C.652. Whereno 
complaint had been filed lu putsuance of a sanotion obtained before the amended Code came 
into force, no prosecution can he instituted subsequently on the strength of such previous 
sanction. The new section lays down tbat a pmseautlon can only 6e instituted on a 
complaint c! the Court concerned, 26 Cr. LA. 383*84-Ind. Cai. 863. When saaction lor 
prosecution was obtained by a party under the old Code and a complaint was also filed 
before the new Code came into force, held that the case was governed by the old Code and 
the restriction as to jatisdiction of the Court under the new Code did not apply. 7 Lth. 99 
wheteO Lab. 41 and 26 Cr. LJ. 147*83 Ind. Cas. 702aro followed. The provisions ol this 
section cannot bo evaded by a devise ol charging a person with an oSence to which this 
section is not applicable and then oonvieting him of an ofleuce to which it does apply on 
the ground that the Utter oSenee is a minor oSence of the aatae character, 47 A. lit. The 
Court is coneemed only where therebw beenavoluntary obatruetlon or attempted obstrua- 
tiou el the course of justice in a proceeding belors it The hlagiitrate has two paramouat 
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(2) in clauses (h) and (c) of sub-section (1) the term “ Court ” 
includes 2 . Civil, Eevenue or Criminal Court, W does not include a 
Kegisfcrar or Sub-Eegiatrar under the Indian Eegistratioa Act, 1877 
[1908]. 

(3) For the purposes of this section, a Court shall be deemed to 
be subordinate to the Court to which appeals ordinarily lie /rom the 
appealable decrees or sentences of such former Court, orin the case of a 
Civil Court from iohose decrees no appeal ordinarily lies to ike prinei^ 
pal Court having ordinary original civil jurisdiction within the local 
limits of whose jurisdiction stick Civil Court is situate : 

Provided that — 

' (a) where appeals lie to more than one Court, the Appellate 

Court of inferior jurisdiction ahaU be the Court to 'which such Court 
shall be deemed to be snbordinate ; and 

(b) where appeals lie to a Civil and also to a Eevenue Court, 
such Court shall be deemed to be subordinate to the Civil or Eevenue 
Court according to the nature of the case or proceeding in connection 
^7ith which the otfence ts alleged to have been committed. 

(4) The provisions of sub-section (1), . with reference to the 
offences named therein apply also to Criminal conspiracies toconmif 
such offences and to the abetment of such offences, and attem’ 
commit them. 

(5) TT^ere a complaint has been wfl"* 
clause (a), by a public servasit, atw 
servant is subord%nat6 may order tf 

if it does so, it shall forward 
upon receipt thereof byth*' 
on the complaint, t 

AtneQdment.-~The tetia “saaotloti" to .. 
purposaly omitted, end <i Oooit or puUto senra.. 
jagtiCfiteguirftaniQqolry sfaonld be made, »comp}fttot : 

8* a psWate indWi4aal. Ko cogoUaace U to ' 
specified hereto, except upon sacb’oompHint, aodthap... . 
fitlbed by Q 476, tn/ra. The practice of Iceeptog » aanetios granibw 
ow the head of an aaensad for six months ha« UetJuenUy been u. 

Theretoce the prosecution is to fae tacoebed by the Oourt or pablio rerra. 
ferring a complalat In writing when tha iateresta of justice require a prdsK. 
limit of time is prescribed. Sah-seonoos (4), (5) and (6) have thereiors been omit, 
lection (7) is nuabered as sub-section <3). and sub-seetlon (3} as sub-sertioa (4 f. Bub*. 

<3) deallBg with eubordinatlon of Court* Is now made clearer. Bub-seoMoa (5) is newa- 
provides for withdrawal of the compUlnlrisdr. bv • pablio eerrant on tbo dirooUea of hi* 
iuparior. The eSect of the ataendmeat is c-’ty tn ration In the precedaro, *7 M. S8I. 

Scope aad oblect of the »eetIon<-~1 &e U etood betorethe anendmeni 

Imposed a slatntory bar to the lair taking it by laaUtiag on a laoctton hetog 
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orders hsTo been disobeyed or brought into contempt. The second class is the court In 
trhieh the oQenoe has been committed and euVsectlon (6) prorides a remedy for an 
aggrieved party, ^Thca a pnblio servant takes action under Cl. (1) (a); whiles. 476 B. provides 
for appeals when a complaint of court is made 6 Pat. 39. There is a distinct difference 
between the procedure to bo adopted by a publlo servant acting under 01. (I) (a) and that to 
beadopted by a presiding ofBcer of the Court nnderOl. (i) (2>)aDd(c}. In the former case 
the oSoet is ib the position of an ordinary pnblio servant. He exercises no quasi-jttdtctal 
function of any kind In the latter case, he is in the position of a presiding officer of a 
court exercising ia9uus«*ju<ficidl functions. He has authority to make n prellminaiy inquiry 
and record a finding under S. 476 infra that it was expedient in the interests of justice 
that an inquiry into an alleged offence specified In this section and take security for the 
appeannee of the accused but in the case of a pnblio servaut acting under Cl, (1) (a) be has 
no such power and when be takes action under B. 476 infra he acts without ;urisdictioo and 
the complaint of court made by him under 8. 47Ctn/rd is a nullity and S. 637 infra 
oannot cure the defeot. 28 Cr L.J. Ind, Cas. 409 foUomng 1 Luck. 623 and 27 Cr. 

L.J. 1247= £8 Ind. Cas. 63 • 29 Cr. L.J. 9t2»lll lod. Caa. 672. 

Stib*aectloa (1) (a) — Ss. 172 to 188, 1.P.O., deal with contempts of the lawful autho* 
zity of publio servants, and 8. 21, 1, P.O. defines a publio servant. The public servant is to 
complain in writing in respect of those ofienoes, or some other public servant to whom he is 
subordinate. In most-casos the public servant concerned or his superior may not be a 
judicial officer or an officer exercising judicial funotioos. It eaonot be said that every offenoe 
under 6s. 172 to 189 cannot be taken oogaixaooe of without the complaint of a pnblio 
Berrant. Where the order disobeyed was the one promulgated by Government, e.p , under 
tbe Bpidemio Diseases Act III of 1897, this clause cannot apply as it cannot be said that the 
UunleipU Chairman (the public servant) promulgated tbe order, 24 H. 70 Even before tbe 
ameudment a publio servant himself, coocoroiog whose lawful authority contempt wss 
committed, may make a complaint against (be person wbo committed tbe contempt and 
action contemplated by S. 476 was distinct from euob complaint, 32 U. 43 at 67>68, A 
praseoutfoo under 6. lil l.P.O. by a pnrate person is barred by this sub«sectioa which enacts 
that no court can take eogaizanoe of such an offence witbont tbe written complaint of the 
public servant concerned, 4 Ran. 437. So also an ofience under 8. 182, l.P.O. except on the 
complaint of the publio setTantot some other public servant to whom be is subordinate! 
28Cr.LJ. 902 (3)=10SIad.Ca3.230(3): 28Cr.LJ 934«1CI3 Ind. Cas. 434. Althoughan 
ofience under S. 211 1 F.C. includes an ofience under B. 182 l.P.O. tbe oonTerse will not 
hold good. Where a complaint to tbe {>olice is followed by one to the Magistrate who 
dismissed the same as false tbe accused cannot be pri^cuted for an oSence under B. 182, 
I.P.C. on tbecompla'ntof the police but can be proceeded against only on a complaint of court 
for an oSence under 8. 211, l.P C. under Cl. (1) (b) as the charge under B. 162 1 P.O. most be 
abandoned in favour of the more serious charge under S. 21J, I P.O. 6 Ran. 578 where 32 C. 
180 ; 44 C. 690 ; 4 Pat. 323 ; 13 A, 336 are referred, but it has been held in 31 Cr. L.J. 272= 
114 Ind. Cas 169, that the power of the police to file a complaint in respect of false infor- 
mation given to them is in no way limited by (he Sling of a complaint before the 
Magistrate on the aame facta. To prosecute a reoeiver appointed by the Conrt for preferring 
a false inventory under S, 176 l.P.O. , no leave of court is necessary. To hold otherwise ioTol- 
ves an addition to the provision of this sub-section 30 Bom. L.R. 1273 at 1277. Tbe complaint 
must be in wrtlng of the pnblio servant concerned, and S. 200 (on) infra provides that 
the examination of the pnblio servant as complaioaut shall ba dispensed with bat the post- 
ponement of tbe issue of process can be made as proviso lb)infta aaysonlythat 

when a complaiDt has been made by a Conrt no each direction ahall be mode. Tbe new 
aub-sectioD (5) provides for the withdrawal of tbe complaint made under this anb-seetlon 
at the instance of the superior officer, Tne aggrieved party is given an opportunity 
to question the legality, propriety and correctnaas of the action taken against bia. 
The decisions which held that a complaint once made cannot be questioned as in 
23U.203s7 C.W.N, 243 ; 6 Cr. L J. 23 are no longer law ; a Magistrate acting asa 
public servant ii subordinate to the District MegUtrate and not to tha Beeuoni Judge 
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Inteieats io ibe e;es oi Ibe LegssUlan; (1) bd SHUst protectibosdmiDistr&tioD o! joetice; 
(3)heniostpieTeat unneccssacy proloQgationof ibe tuits, and tba whole ecbeme oi iba 
seotioi] la based ou these two pjlQoples, fl%0} i37. The object Is to ensote that a 

proseootioti 13 to be lastitated against » person alter mature coassderation by a public 
servant or Oouri when It is o{ cpioiou that public justice 7e<}u{i:e such a p»se* 
esution. The responsibllitp is oast entirely on the Court or public servant in ioi' 
tiating proceedings. Tbo object ot the seetioQ is also to protect parties end 
witnesses resorting to Court against vexatioua prosecutions. Buch protection is oSer* 
ed by ptssotibing the necessity of a complaint by the Court before which the 
alleged oSssce is coatmitCed. The aeotioc ptorides the xneacs of beiogieg oSeodeis 
against public justice to book, by empowering the officer or Court to lay a complaint in writ" 
Icg in such cases. A prwna /cure ease most be made out. 3& H. S7i i 26 H. K. i ; 

17 M.L.T. 15 ; 37 C. 253; Batanlal 374 ; 13 a.L.J. lilt ; 7 Bom. I/.R. 732 : 7 A. 671 ; 12 H. 
L J. 332 ; 8 A. 114. There ehould also be a reasonable probability oi A conviction, 37 0. 230 ; 
12C.W.2i.3i iC.K.N.m; SB M.116, S7«.3£4 ; 23 M. 210 ; 7A.871: 6A lllJlSSS 
A.W.H. 143; 12 K.L.J. 392 and 403 . 28 H 1S3 ; Weir II, 188 and 166 ; 15 C. Ii J, 327=13 
Cr> L.3. 291»14 Ind. Cas. 753 ; 13 Cr L J. 681a: i? In<l. Cas 575. Thera is no pEOvistoa in 
the Code Buthonsiug the dismissal o( an application by a public prosecutor for filing a com* 
plaint o! Court under this section aud even though (he party who moved the court was not 
present is court to help the c<>ue& it was tbs duty of the court to cossider She application on 
the laarita. 10 Bom. I<.R. 93=»7 Gr. t.J. 120. It is for the complainant to lay before 
the Couit the matters cf fast upon which he proposes to base hia casaasdit is for the court to 
deefida whether With reference bo the provtstona of the }?cnal Law, it is eompeteut to 
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orders bsTs been disobejed or brotigbt into contempt. Tbe second eltss Is the court In 
nbleh the oSenoo bse been eominlUed nnd suVeeciion (6) provides a remedy for an 
assriered party, Trben a pnblio serran) tabes aelioo under Ci. (J) (a); while S. 476 B. provides 
for appeals whea a compliint of coart is made 6 Pat. 39. There is a distinct difference 
between the procedure to bo adopted by a publle servant acting under 01. (1) (a) and that to 
be adopted by a presiding oCQcerol theCoort nnderCl. (1) (fijandlc). In tbe former case 
the officer is tb the position of an ordinary pnblio servant. He exercises no Quasi-Judioal 
function of any kind In the latter case, be is in the position of a presiding officer of a 
court exercising in fanetions. He has authority to make a proliminaty inquiry 

and record a finding under 8,476 sn/ro that it was expedient in the interests of justice 
that an inquiry into an alleged offence specified in this section and take eeonrlty for the 
appearince of the aeetued bat in the case of a pnblio servant acting under Cl. (1) (a) he has 
no such power and when be takes action under B. 476 in/ra ha acts without jurisdiction and 
the complaint of coort made by him nnder B.47C tn/ra is a nullity and S. 537 in/ra 
cannot cure the defect. 28 Cr. L.J. 691 b 103 lad. Cas. 499 /oUomny 1 Luck. 523 and 27 Cr. 
L.J. 1247= Ind. Cas. 63 ; 29 Cr. L J. 912-111 Ind. Cas- 672. 

Stib-aectlon (1) (a) *— Ss. 172 to 188. 1.P.O.. deal with contempts of the lawful autho* 
rity of public servants, and S. 21. l.P.O. defines a public servant. The public servant is to 
complain in writing in respect of thosa oSenees, or some other public servant to whom be U 
Eubordiaate. In most-cases the publio eervant concerned or bla superior may not be a 
judicial officer or an officer exerelsiog judicial funotions. It cannot be said that every offence 
under Ss 173 to 183 cannot be taken oogoiaauoe of without tbo complaint of a pnblio 
servant. Where tbe order disobeyed wae the one promulgated by Government, e.p . udder 
the Epidemic Diseases Act 111 of 1897* this clause caosoi apply as it cannot be said that the 
Uooleiptl Cbaltman (tbe publio servant) ptomnigatod tbe order, 24 U. 76 Evan before tbe 
amendment a publio eemnt himseif, coneerniog whose lawful authority contempt wes 
committed, may make a complaint against the person who committed tbe contempt and 
aotlon contemplated by 8, 476 was distinct from lucb complaiot, 32 M. 43 at 67-68. A 
prosecution under 8. 181 l.P.O. by a private person is barred by this eub^sectlon which enacts 
that no court can take cognizance of such an offence without tbe written complaint of the 
pnblic eervant ooncerued, 4 Ban. 437. So also an oflence under B. 182, 1.P.C. except on the 
complaint of the public eervant or some other public servant to whom be is subordinate, 
28 Cr, L.J. 902 (3)^105 Ind. Cas. 230 (2); 28 Cr. L J. 934-103 Ind. Cas. 434. Although au 
offence under S. 311 1 F.G, includes an ofience under B. 182 I.PO. tbe converse will not 
hold good Where a complaint to the police is followed by one to tbo Magistrate who 
dismissed tbe eame as false the accused cannot be proseented for an oSence under B. 182, 
I.P.C. on thecompla'ntol the police butcan be proceeded sgainit only On a complaint of oonrt 
for an ofience under 8 211, l.P.O. under Cl. (1) &) as tbe charge under B. 182 1 P.O. must bo 
abandoned in favour of tbe more serious charge nodes B. 211, l.P.O. 6 Ran. 578 where 32 C. 
180 ; 44 C. 630 ; 4 Fat. 323 ; 19 A, 336 are referred, but it has been held in 31 Cr. L.J, 372 b 
114 Ind. Cas. 189, that tbe power of tbe police to file a complaint in respect of false infer* 
mation given to them is in no way limited by tbe filiog of a complaint before Ibe 
Magistrate on the same facts. To prosecote a reoeiver appointed by the Oonrt for preferring 
a false inventory under B. 176 l.P.O., no leaveof court is necessary. To hold otherwise Invol- 
ves an addition to the provbion of this sub-section 30 fiom. L.R. 1273 at 1277. Tbe complaint 
must be in wrting of the pnblio eervant concerned, and 8. 209 (do) in/ra provides that 
the examination of the public servant as complainant sball be dispensed with but the post- 
ponement of the issue of process can be made as 8 202 (t| proviso (&) in/ia sayaonlythat 
when a complaint has been made by a Court no neb direction shall be made. The new 
tub-section (5) provides for the withdrawal of tbe complaint made under this sab-sectloo 
at the Instance of the superior officer. Tne aggrieved party is giveo an opportunity 
to question the legality, propriety and cometness ol the action taken agslnit his. 
The decisions which held that a complaint once made cannot be qa«tloaed as to 
23 H. 203 1 7 C.W.H. 219; 6 Cr. L J. 39 are no longer law ; a MagistraU actlnc at a 
pnblie ttrranl Is subordinate to Ibt District Magistrate and not to the Seasios* Jwdge 
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iot parpoees oi Etib'seetioa (5) 6 Pat. ^ A bead constabla ms held to be sobordit^te 
to &Q Inspector, ii W.R, (Cr.) 22. AlUuragh the police'Oi&cers !a a district are geaenllj 
subordinate to the District IIagistr.i(e, the eabordioatioo oontezupiated b; this clause is oot 
such subordination. That suboidtuatioo cootemplates some superior officer ol police, 2? C. 
dS2« but sea 32 C. 180, where the District magistrate was treated as head oi Bailway poUee, 
aud see also 27 A. 292 and 43 A. 13S. TbaBe^strar of a Presidency GoortotScaaU Causes 
was held to be subordinate only to the Chut Judge oi' the Court, 27 B. 130. Prcsecutious for 
Tatious oSeucQs committed in relation to proceedings before public setTauis are still punish- 
able, but these proceedings are to be initiated oa eomplaists by the public ssrrants eouceiaed 
tuo motti or set in motion by the patty aggrieved, 4& I 1 I.L.J. 274 aod the remedy oi a person 
against whonx a eompiai ot is so mads by a pu blm servant ie that speoifiiid is sub'sectlon (5) 
t.e., to move the authority to whioh such public servant is subordinate for au order directiog 
the wiehdeawa} oi a complaint. It tiro offences are even remotely connected by the 
teUtionship of cause and eSaat, the hr&t may ha said to bare been committed “in relation 
to” the second within this section, S Pat. 33, followed m ZS Cr. hS, 324=100 Ind. Cas. 703, 
where it was held that a person making a false charge to the police commus an odence in 
relation to a proceedtog m the Sessions Court to which tbs accused 19 subseiiueatiy comroitted 
and the Sessions Gcurb is compstoat to act under 8. 476. Bee also 28 Cr. h.J. 634<» 
103 lad. Gas. 434. 

Suh'Sectfoo (I) {&).—■ A compfamt of Court is to be hied by the Court before which 
tha oSeoee is alleged to have been committed and not by the particular officer coneeioed, 
who was bolding the toquicy 23 Gr. D4. Ci3ai03 lad. Cas. S9. 8s, 193 to Sli and 278. 
X.P.O., ooGur in Chapter XI of the Isdisa Penal Codfr->of false evidence and ofiences against 
public }U8tice. The object of this oiause seems to be to save the time of Oriiotaai Courts 

being wasted, and acoused persons being needlessly harassed, by safeguarding against rash, 

bnsftlfBe and vexatious ptosecattons for the oSenees specified. It alma at doing so by 
providing that where prior to theinstitutionof acriminalprcseeutloa. a properly eoDStituteS 
Judicial tribunal has placed Itself la a position to determine whether the facts eoastitullsg 
the offence really exist, the Ocimioal Court should deoliae cognizance ualees that tribunal 
has in effect certified that lo ita opmiou the complaint ig one wotiby of Investigatioa. There 
is ao reason why this safeguacid ehould be limited to cases where the ofianca is committed 
pendtnle Me and should not extend to cases of fabneatien of false evidence iu advance. 
Its desirability is just as great in the one case as in the other. It Is oi course necessary that 
••procesdtnfft tn Court” referred to in this clause should be actually instituted before the 
Ortminsl Court Is asked to lake cognuanceof tbeofieoce, and once the Contt has lawfully taken 
oognizauce ol the case its jurisdiction is notaSeotedbythasubsequeut coming into existence ofa 

circumstance which would have barred its jurisdiotinn it It had existed at the time of ItsiustitU’ 
eion,89 U. 877 at 879; 30 Cr. 3j.J.710at719»lt7 Ind, Cae. 37 j 30 Cr. L.J. 834-118 Ind. Cas. 
46 but where the alleged fabrication of evidence ins partioularcaso was not with the intention 
that that talseevidenoeis to beosed inaCoattof law but only'wUh tbs intention of its 
iodoenciog the police in the investigation into tbs oircumatsnces ol an alleged ofience, this 
eob'Sectlon cannot apply and the mere fact that the question might possibly arise in a 
Court of law m eome. futara ptocoediog would not bring the esse within the scope of 
this olaose 29 Cr. L.J. 403=108 Ind. Cas. S01/olio»tnp4S B. 663. TheoSences referred 
io in this clause, (all under two heads, U) some of them, e,p., those nnder S. 203, 1.P.O, 
and the following sections are such as can bo committed oaty in, or, in relation to legal 
proceedings; (2| there are others which may be committed frcespective of legal proceed* 
inga and it IB only in regard to oSenaes nnder the latter head that the qualification “(riien 
such ej^ence ts eommtUed «» cv tn relation to oMp proceeding ” can have any force. Again 
some of the ofiences tailing nnder She second head are such that the accused must have 
legal proceeding* la ooatempUitoo, and In ench cases legal proceeding? must haw already 
been commenced at the time ot the oommlaama of the ofiences, 33 U. 677 at 632—^33> This 
elause and ct. (c) sgteo inaonxa respecta, but difler tn this, that the oQsnce is identified in 
this clause by reference to the fact that It baa a direct conaeoiloQ wiib lome prcooedlog in 
Court, vis., having been (OcomraUtediotOc fa refati'oa 'to the proceeding; whereu in 
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cl. (0 tbe rftnic* fcki lo b« connwl/^ net «iih 111# ffcmdirf;. lot (1) with ft^eeatneot 
frodatAd Of rlt-rn io Knd fii) Ij th« Ucl that lh« docomeot hM Wen prodoetd or 

Kivrn in eT»d<^oA bj- ■ t>»rt7 hy * rfv>«*dlnK. tn ihe one CftM it itincM If the ciTraco he* 
rcimnoe to * pw^dinR ; In the other It maiLbere referenoe to a p»rt7 to * proceodlng «ad 
to a daroraenl rrodnr<<d or ciren In eeidsnoahp th« partr, V/h«n a eompUIntwai dlttnlt* 
■«4 coder 6. 901, in/rd, wlthnut exatnininit the oompUlnant at repaired bj that leetlon 
there ie no lect] dUpotal of the eamptalat and no action can bo taken dlrcellog 
the proercotloa et the complainant under 8. or B. 311, T.P.O, 48 D. 360. 
^Vbere A alter filing a ocBipIaInt of direlu lefete a Meglitrale agalmt certain pertonj 
repeati hli charge before tbe poll ce who. after ln«e*tl)r«ticn fonnd the complaint to to falie, 
be could cot be pat on hli trial for an ofience cndrfB.sil. ^.P.O, at the loitance of the 
ro1Ie« becauae tbe ofince had already l>rcn crmmltled In or In relation to anj preoeediog tn 
Court and a complaint of Court ii oeoetrarr for initlallDg a prcfeoutlon. 94 A.L.J. 616, 
where 48 A. 43 and 903 are diillngulihcd. In 46 A. 9C8 It wae held that Ihe offence under 
8. 911, I.P.C. wai complete when the charge araa laid agalmt a particular perron before 'the 
police. Tbamerelaet that cub«e<]cent proceeding* are Ukrn In court either agalnit Ihe 
pereon orlginall/ charged or aomcone clae cannot affect what vat done oHgInallj It It vaa 
A charge. TheefTenee It complete before the octnplelnant vent before the Court and 
therefore It could not be aald that the ofience va* commllled In or in relation 
to as7 proooedlogi In court oeceidUtlDg • complaint of eoori 81 A S82 /ollovinff 46 
A- 908 and dfifin^ult^ln 24 A.L J. 616 and not foltotrityg 44 0. 650. Bee nlio SO Cr. L.J. 
272Btt4lBd. Cat. 183. 6oe alto 23 Cr. L.J. ^ at 6C8«>I09 Ifld. Cat CSS 9 tah 490. 
hut ae« 6 Ran. 678 vhleh takee a different rlevand beldi that 8. J83 I.P.C. must 
be ahandofled iu farour of the more terloua charge under B. 911 I.P.C. 29 Bem. 
L.R. 1699«2S Cr. L.J. 93lafOS (ud. Cat. 464. and Includei In 8. 211. I.P.a 
BeealaoTTCr. L 4. f014*'96 led. Caa. 670 where It vae held that where a perton 
filed hli eomplalnt In Court before he made a atatemeot to tbe po)iee*ofnoer it vaa not 
eospetent for a pollee ofQecr to proceed agalnat him, and he cannot be tried for an oSesee 
m]der8.311I.P.O. wUhoatacomplaiotefConri. 3Vi)ea a ecmplalnt la dismissed under 
8. SOff, in/fU as false aud though the hCaglairale laof oplnlou that tbo complaioaut ought to be 
prosecuted for an ofleueoauder 8. 911, 1.P,0. tbe proper procedure for him to adopt It to 
make a complaint of Court aud not to hold an Inquiry himself and then commit the com- 
plainant to tbe Court of Session, 8 Pat 490. No court can take cogDizance of the offence 
of perjurj except on the oomplalut of a puhlio eerraut and such complaint ebonld he 
produced on tbe date of tbe prosoeutloo, 23 A.1/.J. 39. Assignments of perjury should be 
clearly stated especially with regard to statements cootaioed in a long deposition, 18 A. 203 ; 
g. W.B. (Cr ) 58 ; 10 W.R. ICr.) 41 ; 17 W.R. tCr.) 92 ; 19 B. S62 ; 36 C. 808 ; 3 G.W.N. 35 ; 
(1929) U.W.N. 470s26 Cr. L.J. 1582»90 Ind. Caa. 681. Mere denials In pleadings cannot 
be considered as perjury, 6 H.L.T. 646^19 H.L J. (8h K.) 33. Before taking action under 
this section for perjury, the Court should bear in mind, (1) whether the statements alleged 
to be false are Intentionally false 6 U.L.T. 9f: {91 whether the statements were 
material ; (3) whether they affect the credibility of the witness. 2 A. L.J 836. Where two 
apparent contradictory statements in a deposition whose materiality is remote, tbe Court 
ought not to take action lor prejury, 37 U. 364. If (he statement which is false is clearly 
immaterial and nothing hinges on it, then tbe case fs not a fit one for makug » complaint of 
court against the, witness for perjury 28 Cr. L J. SlO^lOO Ind. Cas. 634. It is not advisable 
or reasonable to take action against a witness for perjury or attempt to commit tbe same, if 
he corieots In cross-examination what he stated in examination-ln-cblef or being confronted 
with an earlier statement made by him. he corrects or qualifies his statement. The gist of 
the offence of prejury la that tbs fact that it amounts to an attempt to mislead or deceive the 
court and the offence will be complete only if tbe witness leave tbe court under the lie with 
which be began deceiving it. It is not also advisable to order a prosecution for perjury or 
an attempt to commit it if it is of a most technical nature and there Is not any large degree 
of certitude of conviction. 30 Cr. L J. 724»117 Ind. Cas. 210. K would be a dangerous 
doctrine to hold that every case where a comparison of tbe two depositions given by the same 
yrltness, one before the committing Uagistrate and (he other before the Sessions Court 
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discloses conttadiction, action should be token to ptoscoula the witness for prejaty espaoially 
where there were indieatioaa to show that the wUness gire a false story before theUrtagiatcate 
under police iafloeneo, 37 C. 6f8. It is undesirable to prosecute a witness cadet S. 193 
1. P.Ov if he has rerezted to the truth in the eotuaa of the trial especially whan he we» no C in 
the first instance a willing false witoeas 29 Cr. L J. lC5i i2)»112 Ind, Cae. 16b {21, 
la considetiog whether a proseaation foe perjary In the aUenjative based on two 
contradictory statomente is neosaswy every poaslbla presumption in iavoar of tfi* 
coaolliatjoa of the two stataments shoald b« made i3Cr, L.J. dSS«24 Ind, Cas STS. 
In an sppljcation tor making a complaiot cf court with regard to two coatradJclory 
Btatements by a witness, If tha explanation which appears correct is not put foiwaid 
first but anothei considered explanation is givea lostsad, the subsequent explana* 
tion though true, must be considered an afier-tfaooght and no ootica should be takau 
of it but the question shosfd be left to be deoided by the trying Magistrate who ought 
to give all possible considention lot reconciling the two ststemeots and to tha 
true explanation though belated being delayed by any couipslOQ of mind or other doubtfol 
olroumatances and the trying Magistrate is the proper tcibunil to consider these qaeatlons. 
It 18 sot the fusotion of as appellate ooart to allow the person eooght to bo prosecuted for 
making two contradiotory statements to start a fresh theory in tbs appellate court though 
thatexplaustionmay becousidaredby thecourttrylngbuD. 7 Cr L J. 138. A tuets attempt 
to gat a medical oartlficate which was refused will not come within S. i96 LP.C., there mast 
ha something mors to show that the party wa* usiug or attempting to use anytbvag as 
erldsQce, 17Cr. I^J. 333»33 Ind. Cas. 630. x 

Committed In or In reUtiun to any proceeding In any Court^The expression *ln 
rsiati’OQ to any prcceediogs' is very generat and is wide enough to eoTdt a proceeding inoos* 
tompUtioa before a enminv] court thoagb the proceediDgs may net have bees coaxmaoeed 
when the oSence was comcaUted. When » petsou is tried tor an oSsoea andet B. all. t.VJd. 
lot an alleged false acoQsatloa against another, it IS a question of fact to bedsolded lu tha 
particulat olrounistsocss of each case wbafher he made such false aoousatSoo in eo&templl' 
ties of proceedings which he inteoded to take loaoourt orsoi, Wberea false Bcensation 
was made ftt the same time in two doeuoseats one a petition addrmed to the BQpetinteQde&t 
of PoUceeodthe other a oocaplaiot posted toa Magistrate to take proceedings, theogence 
cammlUed by bitn falls within tha purview of the exprassfon 'in relation to soy proceeding 
la a court ' withio the meaaiug cf this eeotioo aud a compbiiat of court is necessary before 
be is prosocuted Dsdat 5. fill, I.F.O. 30 Cr. {ifd*732at 73d~117 lRd> C&s ii7 where 2$ Bom. 
Xi.R. 1183 U/ollou«d. The defiuUioa of ''Court'* is wider now. Court inefudeaa Civil, 
BavcDueoc Ctlmluel Court, sub'sectioa (fit, nod not Wans’ Civil, Bevenuecr Criminal Court 
as before. The opening words of this seotioa "no Court shall take cogolzasoa," cl^rly 
limit the meaning of the word " Court ' * to British Indian Courts to which also the British 
lodiaa Iisgialature oottld direct the pcohibUlou which follows in the section. Therefore It 
i* difficult to attach a wide* saeaniug to the word “Court in" the remaiuiog clauses of this 
section. Moreover B. I su^ra, }i tnlia the aishit et the Code to Bxltieb India and no reascu 
is showa lor widening the mean lug of “Courts in British India “to Courts iu Rativs 
atatea, d3 B. 830 whets 33 B. 139 is tefetted to. The term ** Court “ as used here has a wider 
meaniug thwx a Court of Xustioe as defined ia S, 20, T,B.C., asd includes a trlbansl entitled 
to deal with a particular matter »nd authorised to reoslva evidence thereoa, dS C. 865; 17 C. 
872. Court means tbs particular tnbnRal and not the particalar Judge who tried thaoaee, 
but luoludes hia successor also. S C.I>J. 176; 34 0. 631; 11 C.IV.K. 119; 33 C. 193, 

7 iL-L.3, 991. Tbeerptassioa ‘Court ’ is nowberadefinod la say Of the codes, la 52 C. 603 
at 824 it was held that a Iiand AcguUitioaCoUeetoc Is in no seusc of the term a judicial 
officer not is the ptooeadiugs helote him a judtoial proGcodlug. The award which be passes 
does not possess fiaalUy so fat as iba persona tafcensted are coucerued and teferance for tha 
datensination of the question by the Oosrtoaa be asked for. So tha Id&d Acpolsltioa 
OoUoctor Is sot a Court bnt merely acts as (ha agent of Ooverumeut for ascerteloiog the 
value of the Uod acquired and to make a tondae. 3t O.W.H. 823^:23 Cr. BJ. e09«« 

1« lad. C»*. 24f. BeoalsoTTC. 62(1:39 8.810. The exprfiMlaa “Court" ia this secUoa 
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fi. 195} jrj\i5Dicno:a or coimTs iji iHgoinius Ano tihal**. 

It ®f » »t)*n lb» ft7TM»?-i "CItII, n*T»nj*of Crtmtn»l Ciart •• «y*cnfTlnu In 

B. iTC, <n/M. Thit li nt)* ftrlltalitir cl^r tj lfa« immdrnent In mb'i«%tIon (;) ef thli 
II rrv5» In fit (M »il U) nf »*»b i-ctlnn (1) lh« Urrn ineJul'i • Clrit, n^rencs or 
Criminal Osrt. Olti-nily tb« wirJ Ciart li of n wid»f moantnu, 43 A. 60. 

Th« ’C«rt’ O'ml'rarl*'^ ly P 4Tf., rn/Tfl.li IS* Coarl bffjr# wblch tho nllr^frl oCeoco 
b*i b^ta C5mtailt«d, VTbrrt ftl** «ra« f^t«n b*rora tS4 B*«ilon< Conrt of A and 

rab*r^ofr tly a firt of ISa Urril''ry fsmInK tbtl Ciafk'c }ori*d(elhn irii eon^tilnted a new 
6o»«lon« Osort. It w*« b'ld th*l IS* Jolf* of tS*ft*w B{itl9n( Ooart lboai(b faarinR t«rrit)rial 
Jorl»dicli'ni h*d B9 r^wrf ii n»V* a e^mrUlot of Conrt r*ff*rdinu the oUcne* of perjnry, 
28 Dem LR I2^3«>ZS Cr. L 1. 4)«>93 tad. Cat 81 An tn>e1ri!ney CsmmUiloner It a 
Coort, 23 D. 642 (F.B). *>** aln a heldinit an In'jairy andtr the I^od Rerenae 

OoSe, 39 D 310 A PUlriet Jodr* d*Unnin!nt th« validity of an elMlIon onder tho Dlitrict 
Maolclrtlltirt Act it a Coort, 37 B. 333 8t al*oa Tah'Hdtr heldin;; an le^niry aoder 
hladrat Act III of }b'>9 ai to trtni'rr of n**n*t in a ttnd ri*c!tl*r. 24 K. 121. A VilUge 
Ylanilfl it a Court. 11 M. 373 An OfTtoIal Artlgnoa It not a Court, 37 H. 107 8o alio an 
atbllratrr to whom a rrfir^n''* tr*« mad* by a Court, 17 3f.L.J. 433 foUoved In 
13Cr L3 3SS»23 tfld. Cat 733. A Ciniml**>onrr tor the examination of wltneaiet onder 
8. &03, infro. It net a Ourt. at Coort here tn*tn« aCturt tthot* duty It li to coniider tho 
ttl4en« and In decld* wbalKer U U tru*ot latte, 11 C.W.N. 119. A Cotamittlooet appoint* 
ed to examine acoounli under O.XXVf rate* 11 and 13 of th* Code of Cirlt Proeeduro and 
before whom an ofleao* nnder S- 172. 7 P 0., ru..r*tuta! toantwerqneallon* put by the Com. 
calMianer iieommiiud !■ not a Court but he Itenly eaborii&ato to the Court which appoint* 
ed him. Intention el ih* L*glil«ture and pQblle policy appear to b« that the alleged 
eSenee before the CimeiUitener U more appropriately to U considered a* an offence against 
the Court iUeU which appointed the Commi«*loner and the Court alone can file a complaint 
In respect of the alleged oSence, 23 Bern. L.R. 1176. Ko comptalni of Court wifi bo eeeemty 
for prosecution under 8. 311, I P.O., when (be false complaint was made to the police, 7U> 
292 : 3C.W.N 33; 4 B. 479 : 22 Cr. L.t. 93t>109 lad. Cfta. 494. but If a llaglstrate dealt 
with the matter under S. 201 or 8. 3SS, 4n/r«, It will be In relation to any proceeding In any 
Court, 10 U. 232 : 43 G. 11S2 ; 44 0 690 foltovtd in 4 Pat. 323 : S Pat. 83 : 89 U.L.T. 103, 
but these decisions were distiogulibed In 23 Bom. 1< R- 1593 whore it was held that the 
earlier oomplaint to the police could not be merged Into the subsequent complaint to a 
Msgistrate. 6 Ran 573 bolds that the charge under B. 163, 1.P.C., should bo abandoned In 
favour of the more serious oOcneo under 8. 211, l.P.O. Boo also 29 Cr. L J. 938^111 Ind. 
Cm. 853; 45 A 903; 33 Cr L.J. 272sii4 Ind.Cae. 183. Whrro a penou made a complaint 
at a Thana but did not follow It up by a compivlot In Court, It waa bold that this clause did 
not apply, as by making tho report no oOenco was oommittod In or In relation to any pro- 
ceeding in Court, 30 A. 52 ; 23 C. 763 ; 44 C 699. 

Except -on the complaint In wrKtng; of such court.-S- 1 (t) f A), supra, deflning 
complaint says "orally" or*' in writing’’ A Court once abolished and ra-ostabllsbed two 
years later with Its territorial jurisdletloa somewhat ourtallcd wbs held by the Madras High , 
Court to be not "such a Court '* within the moaning of this clause, 13 Cr. L.J, 767^31 Ind, 
Cat. 643 Sea 39 A. 8 ; 26 A. 514 as to what amounts to compiainf. The Magistrate to whom 
the complaint is made Is not competent to inquire into It 5 Pat. 490 

Some other court to which It l5 «uboialfnate.->Se(i sub-section (3) as to the 

subordination of Courts. 

Sub'sectlon (I) {c)*-The word “Coart" In this sub-eoctlon does not Include a Court 
in a Hatlve State such as Baroda. It b difficult to suppose that the Iiegislature intended 
that complaints or sanctions should be made or issued by Courts not within the territorial 
urisdiction of the Legislature but outside its control, 49 B, 660 where 33 B. 139 Is referred 
to. The expression "Court " in this section b wider than the expressiou "Civil, Bavenue or 
Griminal Court in 8, 473, infra, 43 A. 60. The words " has been commuted" are replaced by 
the words "alleged to have been committed ** Id 14 A.L J. 74 at 77 if was held that the word 
" committed" meant "alleged to have been committed ** as no Court cau decide whether an 
46 
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oaencebfts baon eojamitted or not -untU itb» tabeo cogQjzaoce. To meet this critScUm iho' 
alteration has bean made. See S Pat. LJ. 135. The only oHence .which thu BuV'BeeUoa 
hats from the oogaizasce of MagUtcatea wUbant a compUlot by the Coaet is when anch 
offence fa alleged to have been committed by a part; to an; proceeding before that Court and 
it IS cot right to divorce these words or take only a part of thasaction In eaSearaaeiag 
to diBcover what the oBeace referred io in this sectioa, is 2 Ban. 371 ; 3 Ban 43> This 
danse releis only to cases where a forged docnmaot has been produced or given in evidence 
by a party to a proceeding in Court. In this clauas the word "oSenca*' is designedly used in 
a eomewhat abstract manner. 1ft Is the oSencs Itself and not the particular oSeader's 
ofeccs which the seoUoo alms at, and that Ufa accordance with S. 40, 1.P.O., where 
"oSeaco" is dedned as a thing made punishable by thatCoda. In other words, the clause 
deals with the case where a Babstantive oBeace is committted by a party to a proceeding, 
12 Bom. Ii.R 383 at 2SS. The obiaot of mentioaiog S.iS3, 1.F.O., in this clause is io iociude 
all cisea of forgery whatever the oaturc of tho fraudulent iateutlon may be, and heuce an 
cSence under B. 463, I.P.C., la covered by the term “8. 463, 22 U L J. HI atliS/ellotcinp 
12 S. SS and H C.W.B. 979:9 Lah 6501 1 Luck. 523. An oBencs under S. 466, 
I.P.O., comes within this clause, Batanl&l 83. As long as the proseeutioa is cooSaed to 
ounces oosnected with a docameoc prior to its productioa io Oaurt thU claarehasso 
application, 39 A. 6S9. Where it u possible that a document was forged by a person but 
there was ao evidence to anggast that be did so for the purpose of using it as evidence iu 
Court or that he used the same iaCourt, acomplsmft uadat 8 4?6i .infra, agaSnsthim by 
theOourt is QOft warranted by law, 23 C.V.K. 880— 23Cr L.J- 1095=81 Zad. Cas. H9 This 
suh'secUooia widdcflougb to loelnde any docomeat produced or given in evidenoaby a party 
who isalleged to have committed theofieoee or any one else and the intention of tbe Legis* 
Uiurela the fnmiogol thsfloctLoa.as it Bttad* now, was io give authority only to tbe 
Courft ia which a ptoeeedtog was pending, to fife a oomplaint is respect of tbe doeuste&fv 
which were produced or given in evidence before it. If there bed been asy intentieo to Umlt 
tbe provisions of the eeotion to a documeat piodnced or gives in evidence by a patty to tbe 
proceeding then it would have been a simpler matter to Insert words to make that 
iatentlofl cleat. These words are not there and we can only construe the eeoUon ** E 
stands, 19 B. 608 at 611. see also 39 M. 677. 

By 0 party to the procoedfogr.*— This sub'sactioo applies only to parties to the 
proceeding and-does not cover the case ol a witness, 29 Cr L J. 1061=112 Znd. Cas. 569, 28 
Cr. L.J. 686=103 Ind. Cas. 810. A wltoeu l» not a patty to a proceeding within the mean* 
Jug of this ol8ose,3 U.900. Under this clause tbe oBence must be alleged to have been com- 
mitted by a party. If therefore the ofieaca has been alleged to be Committod by a person soft 
a party this olause is Inapplicable, 92 U. 990 aft 991. In case of witnesses, there is no necessity 
to resort to thlsolause,3H.900;19O.W.N»S69;25U,Ld. 220 ; 23 U. &7i : 30 H. 226:32 
&. 79 : 6 JL.L.d. 633 : 9 Bom. L-B. 263. In 6 Lab. 678 it was pointed out that 8. 190, tupra, 
empowers a Magistrate to take e<^aUaac«oodereertaio eoadiUoas.j.fi., certain oBeoces 
cannot bo taken cogoizauca of except oo complaint o! Cootb Patties to tbe proceeding alesa 
ate withla tWa Bub-seotlon. Agsiost those who are not parties, cognizance can he taken 
without snob GompUiot of court and tbe faoft that the party to the proceeding was Rot 
proceeded against is BO reason for sot taking cogoizsoca against a person who is only as 
abettor, 10 Lab 932 The question whethar. when aa oaeoce, eay, forgery is committed by 
several persons, one at least being a party to tho procoediug in which the document la 
produced, the participaats who wet* cot jartlea to the proceeding coofd ba proseented other- 
wise than under tbe provisions of this and 8. 476,infra, primarily depends on theconstrieUoa 
of thd word 'oBence’ ooontiog in this aeoMou. whether it refers to the transwiloa of forgery 
as a whole so that the Court is debarred from taking cognizance without a complalot ©1 Court 

of the wbeJfltraasaclJon or whether jtreforoooly to the «hat« taken by the party to the 

proeeodltJg before the Court and not agatoet the non-parties. It is contrary to public poHoy 
that soioe only ot the participaota la an alleged act of forgery and most probably those who 
pfayarabofdiflfttcparftareeiposedtoa piosaoullca, while the party in whose fatero^t the 
act is said to hav* bsea don# ! s protected Ims pmecutioa, bat the point was left undecided, 
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(( KLi. 2CS~£8 LW. tt7i toi thi*d<*ctfio0(«4«Qil«d e><7r< la 

10 L«h. fll boldt tliillhm «ft« nstbt&K (a |9 rrfr<Rl ttt« trUt o( an abelter 

©1 iSf r)5^o« TtfprM»4 l? tvtMn eOfaeiUt^d by • party lo Iba pcdc^tdlog wtlhoat action being 
UWti] onStr 6 4T& iba f nnclyrt Tba d«;t<!nni ia 32 A. 7( ; 13 Cr. It A 101 ; 9 Lab. 

CTBara/c'U^v-rEland 13 K 513 tr B.) and 13 Dnm L-B. 333 are duwoUd, <«i atio 0 I>ah. 
€7$. A rakll bolding a •j'fr-tal vaktlal U nok a party «ith{a tbtf ct«Q«a and cannot bft 
proceeded agalstt and ynnlihed ia bU ctUal'a placa, 33 L Vl. 7ft)«33 Cr. LJ. 10dt**li3 
tsd. Cai.005. Tha Court h««t^vat to lBitUl«|>raoMdlRgi agalatt a pema tot forgorf 
arbrVbet b»l* a party ornolka tha proce^iog betore Iba Court, 33 Cr L-3, 303 (3}i*l00 
lixLCaa 5»;i) a>btret3 B CMandSIALJ. tn are /oll(nre>( and 2 Baa. 374 not fo!:oited, 
TbU fob-«r>c({on <Soe« eat yrartsi lh« Coart from taking acKcn afialaat penooa not partfca 
totb*prM»ndmy IMbeCoaridnlMito ytocead agttnil •oeompUcei to a lorgery ll U 
ngbt toraaW aa (n*]alfy UacU or tbroagb Iba paUcaot Vbrougb aoms Sabcrdtaato Court, 
and afur conaSd*rlt]g iba rcAuU ot tuch lo<]atry, record a Badlng asalort eKb pcrsoa 
aeptratrly that iav-reati of jflttico r«>;a(raaa imjalry by a 3(aslilr*ln loto iba matter ol 
tba alleged fiScuea. 23 Cr. L 3. 933*1CS ted. Cat. 010. A cUftsaai who filea a claim to aa 
isaotTeoty prtltioa in lb« High Coort i« a party totba proeeedtoga. H hia claim ia dlipGted 
be bu toafpetr iQ anyxKsrt It and then a lu ia conatttQted belaiceR btfflicli oo iba ooabaod 
and the OiTiOtal AMigQM a< reprevaltogtba attaUol th« debtor oolhaother 11 faUcIalm 
Is Ttjacted and ba ta not aatuntd wUb it. ba appeata to tbs CoQrt Joit like any other pnrty 
la other procoedlog^ 43 M t at 3 ttALJ 74. ISA. 09. 

In any pfo<«<dlng let any court— A eorapUiotol Court ta aeeoitary uoder tbU 
eUGte.ouly it tbs oltescs iiatlegsd to bare bsea eomotlKed la coooecKoo irllb proosodlogt 
peadiBgiBaCoaitaodootbelanaa earcutivs onjcsr. 2d Cr.LJ. 1023 At 1029>>it3 
led. Cat. 330. Sec 9 Uh 433. 


Produced or given la evidence — Tbe wotd "peodaoti " was lotroduced ta tbs 
CodsollSSS nitb tbe act purpose, toglretba Courta a larger junadictlea to rcgulato tb» 
instUatlanoi ctlmtaal procoodlagt agaioat partseaorotboE poraooa vibo may bo coaceroed 
la tbs comnuisioa o( oUeaeca ta coaooettoa antb docutneala not oaly girea la etldooco but 
prodoced in tbs couTtaci aoy proceodiaga belon tbotiL It la not at alt osccaucy that tbs 
procecdlDga must be peadicg bslore tbs Couct. They may stod be commeaced by tbs vary 

act nl producliOa ol tbs Urged dccumeat itself bolore the Conrt, tacroly filing a <o:^ed 

decomtstas ao aDDcsute to apetitioa ia asofSclcatprodaotioa ol tfasdocumeat ia Court, 

28 Cr. L.3. 3SS at393al03 led. Cab- text rr/smny to 22 C- 1004. A doonmeat which traa 
tendered by awttares who did oct prove It to Court, but iasrootsd by tboConrt aad placed to 
fils by the Court, it was bsld Ibero was produotioa wtlhtu this oiaass, 13 Cr. bJ. 201 ss 
iiind. Caf, 291 but ohsn certaio recsipva alleged lo be Urged were catered ia n Js»t ol doca- 
msaU which wan filed lo Court, aucb fiiiog ot tbs list is aot tbs asms as the productloo oC 
tbs documeats (bemwlvoa wUbia tbta etaaas, 33 0. 828, production ot a docament ta Oourk^....^ 
Jauot tbsaams tbiag as rt *'**t?»denee.'’ Wide inlorpreUttoo was given to-'’*'^ 


word “prodocs" occnttlag iaiblB snb’section lb 49 B. 608. Ths woids ai 
glwa in evidence The word ‘ or ' wbich tatewsoea between the ‘word v' 
words 'gtren ia evldesce’ shows tbst It Is dis;vaotire«ad (he procedtr"^ 
in cases whers thedoeumeat has bera glrea lawvidsncahutalsoia / 
produced and tbo ambit ol the word ‘ prodaesd ' is very wide as is / 
it wss held that a dooamsat presented to tbs eoart as svidy 
rejected by tbe Coort on the ground that it was time-barred/ 
within tbe meaning o( this claneo and in 02 C. B31 it wag hev ^ 

Court, 11 support of a pleiding even tboagb It was / 

Court, 39 Ct.L.i. 2J6 at 238«113 lad.Cat. 712. Tba wor^ 

refer to the ptodocllon ol the original to Coort and no^_ 

because whaa a la produoed tbe Coart will not 
epialon about the genuineness ol tbe original. Bat tbe \ 
t» be lorged amounts to issblng tu« ol a (orged doeomeut 



358 


THB CODE OP OBIUZKAL PBOOEDOBE, 


[OHAP. XV 


and Qot the Bub-dlvislODsI Kagistrate, ii tf, 7S7 ; 18 Id. 437. A Babordmaie Jodga !g stib* 
ordinate to the District Court. Anappe^ ordinariif lies to the District Court, $4 tf.ti.J. 320a 

17 D.W. 311. but tvhen the value of the eabjecl-oiatter of .the suit exceeds Hs.dOOC, the appeal 
ia such cases lies to the High Court, 7H. 31}; 2 5. 431 ; ii B 438; 17 A. 51 ; Rataalal 937. 
But see 99 Ind Css. 557 (a 2Iadraa decision) vhich holds that the appeal la; to the 
District Court and not to the High Court. See also B Fat. 428, nbich hoids that the appeal 
lies to the BUhoidinate judge from the order of the District Munsif. 

In the esse of Civil Court from whose decree no appeal ordinarily (ies.~ 
Ad appeal from Bench of Honorary ifsgistrates ordinarily lies to the District 
Magistrate, 26 Cr. h.3. 423s8S Jnd. Cae. S9 " ^here no appeal lies" teas the wording before 
and in 34 A. 197 at 202, it was held that the legislature had net made any provision as to 
the Bubordioatioo of a Courtol Small Causes as the words"whera noappeal lies" »fer to 
cases in which no appeal lies, aud not to Ooucta against whose decisions so appeal ever Iks- 
To meet this objection the language has been altered to make It clearly applicable to Court of 
Small Causes The word "oivil’’ has now been specially added to meet the decision ia3l A. 
313 at 314, where it was held that the clause la not limited to Court of Small Caoses, bat 
extended to all Courts where the orders are not appealable and the finality of the decision of 
the Court with reference to the natara of tbs case and not with ref etenee to the eonstUntioa 
of the Court is the element which determined suhordioatioa. Jo 34 A. 197 at 202, 
Chamier, J„ eaidj "1 can discover no jurisdiction for reading the word ' tbe priw^l 
Court o/ original junsdtcltort ’ as if they iveta ‘prittcipal Court of original civil jurisdiction, * 
and the Legislature never intended Uie ptiBolpai Court of origins) eirll Jorisdictiou to revise 
ord«ts of Ccimlaal and Revenue Courts with which it bas so eoocers as a Civil Court. ** So 
the clause coutemplates only Courts of Small Causes and they are subordinate to the 
principal Court of original civil Jutiedictioa and the cosoludiog words of this clause "such 
Civil Court is situate ” also makes this clear* 

Prlocfpai Court of ordinary otiglatil iurtfdfctfoa.«~rhe District Court ia (be 
mofussal will he the principal Court baviog ordinary original jarisdictioo so far as* Provln* 
eial Court of Small Causes is conceroed. and (be High Court will be ihe ptiocipal Court so 
far as the Fresideooy Court of Small Causes is conceroed. There is no Court to which 
appeals ordinarily lie from decrees of Presidency Small Cause GoueCs and eo au appeal from 
ao order under S. iIG.in/ra, lies to the priuclpal Court haviog ordinary original jurisdictiOB, 
s.e., the High Court which exercisee ordinary original Olvtl jurlsdiotloa. It has been held 
that for the purpose of this sub'section the ongmaf side of the High Court is notdifierent 
from the rest of the High Court eo the appeal fay to the appellate side of the High Court, 

18 Id. 393/oifomup 36 H. 163 aud 43 U. 9i8. It is submitted that the addition of the word 
ordinary ’’ newly made supports the view that it is to the original side of the High Court 

, voa -.a* -..r—r.'*-- — fije decision in 2f C.W.N. 654 

, • ... ’ . , 'the High Court fium aay 

Proviso (a).— In coses where appeal lies to mors than one Court, the Court of inferior 
jurisdiction shall be the Court to whlob such Court shall be subordiaate For exampla an 
appeal lies to the District Court from a Sobordisate Judge's Court when the value of the 
subject-matter is less than Rs. 5,000, and to ibe High Court when the value of the subject* 
matter is over Rs. 6,000, In such a case tbe District Court is tbe Court of Joferior juris 
diction to tbs Court (0 which tbe Court shall be deemed to be eubordlnats, 7 K. 314; 2 
B. IS); 11 B. 43S ; 17 A. Ai. See also 22 C. 487 ; 30 C. 916 : 44 H.LJ. 320*>f7 LW. 31i. but 
(oo99ind Cas. 9S7. (a Madras dscisiOff) wbicb bolds that tbe appeal lay to tbe Dis- 
trict Court eai not to the nigh Court In 49 A. 611 It was held that tbe order of a Commls' 
sionor hearing an cleotioa petition under the Uaeiolpal Aet directing the prosecution of one 
of tho parties for having comcnitted forgery ia ooDnection with a voting paper Is not amenable 
to tbe RsTisiounl jurisdiction of (he High Court. Kowbere ia the rclatfon of an election 
Court to the High Court defined and there fa go statutory provision in the Munlolpaf Act 
reserving the ordiosryOiril ReTUionaljunadletloaoItbe High Court which is Bzereised 
under B. 215. C.P.O, 
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8. 105] TrntEDicTion op ooOrts in iKQumtRS and trials, 

PrOvlM (b}»TLti rnrl'i'^ WM id tht Cods et 18^ la cODW^oenM of the 

dliLenUlf* «hkh heA ri'ea la roDtirutnff the M«tloD. 8 m 10 A. 083 (P.O.) : 19 A, 121 
(T.B.) ; IMl A.W.H. SL 

Accordinc to the niture of the ctee.-^Tbe ircrdi '’netore o( the e*«o*' uird Id this 
cUaietnesn •’ Bilore cHht pen^iDR.** The word **c»»9**d>M not tno^n "iall’’»nd It 
»8nW V« pTop« to ttifi twh to the cslfmet eoU ct Id contldtT eihel Its cetare «es. The 
f roocsdiocs erhich were pending CQ&'Uloted the **«Me *' end It w«t the n itaro of th:se pro* 
CMdln^s which h«d loUIootedlD The cSeoce «r«i ftl|ei;<<d to here becncommllied not In 
cordmUod with the snit hat to ronfleelloDerUh thecsceation procMdings 3t A. 197 «t 193. 

Sab ecctlon (4).— Thli lah section «ei lotrodortd In the CodoollSOS Tbedeciiion 
la 39 K. 1 1) the cSect thet this »t«tion did not erplf to ebetmant ol Iho offence meniloRed 
henlalieo loBCcrU*. 6ee&.3C0 le/fd lo thli conDcctioo, where we Hod the words 
prrrinu sanrfton li tUil retained. See *1*0 39 C. tOl, when It wjs held that when once 
ssnelion has b<«o ohulned to proeecate lot the auheUntira cSence no frreb aioetion ii 
ceeotsarf to proieeute (or abetment of that ofleoce. 

Sab faction (S).~Thti tah-eeetloa la new end proridee for the withdrawal of the com* 
plaint made hj a pnhlio lerraot oa the direction ol bit soperlor, 23 Cr. L J. 917w 103 Ind. 
C»L 133 The exprceiioQ. '* the anlhorttp to which inch pnhiie aerrant la lobordloale** 
occorriDi; herein ia Terp wida and eoaootes apparcnllp a mora diitant and geoeril cntltj than 
a departmental inperlor and ecrera the DUtrict MaKlalrate In relation to the police of bit 
district. It aroold not SMm at ail Qoreaaoaabic that tba Lesiiiatun should restrict the 
making of the complaint to tha department and yet permit the withdrawal thereof (at 
times perhaps on gnondt ol policy itaoweodlog dtparimenUl conilderationi) by superior 
anlbentlei also. Therefore where a Dlstrlet 3tag.*trat« erderstbawithdnwalof a complaint 
made by • pollee'offlcer he ezereliei luriadletioo admioistrallTely ard bis order Is sot open 
to Interference by a Judicial tribunal efco in a case where such withdrawal by the District 
Atiglitnte rested onmiscooeeption ol taw, 30Cr.L-J. 710at711>117lDd. Caa 37 dufinpuiih* 
tfiyS Pat. 33 and 33 Cf. L.J. 902*103 lod. Cas. 330. 'Where the oCenco is one failing snder 
iOb*soetlon (1) (o) ol this section, 9. 470 infra, has no applieailen and so eomptalnt of Court 
can be filed under 8. i7Cln/ro. Wbereacooplalntis fiiedhy a pohlloserraDt with regard to an 
oSence referred to in tab*tectloa (1) (o), no appeal lies under S. 470U infra but the matter can 
bo brought boweTei under the Rerlsiooal JuriEdictiou of (bo Illgb Court and thellighCourt 
when a proper case is made out may direct the withdrawal of the complaint, B Ran. 829. A 
District hlagistnte cannotdirect the withdrawal of a complaint made by a special Magis* 
tnto under B. 470 infra for an ofleoce under 8. 311 1 F.O. as such complaint does not fall 
within this sub'seetioD, 23 Cr. L.J. 543*103 Ind. Cas. 331. Thus wheto the Begiatrar 
ol the Presidency Coast ol Bmali Gaoses flieaa complaint under lub-eectiou (1) (o) as 
publio servant for an oSence under 6. 183, 1.P.O., the Chief Judge of that Court to whom the 
Begtstrar is sobordinate may order withdrawal of the complaint, 27 B 130 For the purposes 
of the Cede, uuless it is shown that there Is some express proTlslon to tbs contrary, the 
District Magistrate and not the Sessions Judge is the authority to whom the 6ub*d!visional 
Magistrate is subordinate and therefore when we find in the Code words relating to an 
officer to whom the sub’dirlsional Magistrate is sobordinate (See B 17 (1) and (5) supra), we 
must construe that as meaning not the Sessions Judge but tba District Magistrate. There are 
exceptions to this, see B. 435, explanation s»/ra So when a Magistrate files a complaint as a 
publio servant acting under sub-section (1) (a), an application for withdrawal of the complaint 
lies not to the Sessions Judge but to the District jMagistrate, 6 Pat 39. A District 
Superintendent ot Police is subordinate to the District Magistrate under B. 4 ol the Police 
Act, 49 A. 133. Tha procedure for the withdrawal ia to send a copy of the order to the Court 
before which the complaint is pending and the Court shall not take further proceedings on 
the complaint 

Coats.— A proceeding under this section ought not to be treated as a proceeding between 
private parties It Is done in the idterestsof adminlstratiou of justice and so no one can 
claim costs from the party against whom a complaint ot Coart la made ot where a complaint 
ofConitl refused to be made, A complaint of Court does not establish the guilt ot the 
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person proceedea againsi; and may nltlmalely tMnspire that the person is innocant. Nj 
costs ate to be awarded in procfiedinge under this section, 13 Cr.I.J fialS Ind. Cat. S9 

16 Cr. L.J. 281 »28 lad. Cas. 320. Proceedings under this section must ba treated as of s 
Criminal and not of a civil natura'and tfaa Oriminal Law of Procedure is toba applied to them 
This Code does not autboriaa an order for payment of costs in this connection and it is not 
possible to justify an order for cost with tcferaaca to any inherent power of the Court. The 
©id« lot costa taade by the laOwttCniQjt was sot aside by the HigbConrkss unsustaSnahle 

17 Cr. t.3/185 (1)»33 Ind. Cas 824. /o/lottwp 30 M. 311. In 43 M. 1 at 5 the costs of the 
respondent the OlBcial Asaig leo was allowed fa a ssoction appeal to come out of tlie estate. 

1 96. No Court shall take cognizance of any offence punishable 
under Chapter VI or IXA of the Indian Penal 
’27), or punishaHe under 
section 108A, or section 163A, or section 294A, or 
Section 295 A \ or section 505 of the same Code, unless upon complaint 
made by order of, or under authority from the Governor-General in 
Council the Local Government, or some officer empowered by the 
Governor-General m Council m this behalf. 

Object of the section. Tbs object of tbs section is to prarsai aasuthorlsad 
persons from iotrudmg jo matters of State by iostitatiog Btsta prosecuticos and to easura 
that prosecutions shall oolyba iostitatad uodartba authority of Goverament," 22 B. 112. 
The true implieatioa of tba section is that tha judgms&t of the Local Govesoiseat sbouM 
be apaesSoally diraoted to tbe pattieulat sectloas of Chapter 71 of tba’Indiaa Penal Code in 
respect of which procaediogs are to be taken nod that tba order or antbority should be 
preceded by. and be the result of a deliberate determloatioo that proeeediags should be taken, 
18C.LJ.$32 iSp. B.)-14 Cp. L.3. 321«1 Cr L. Bev. 43I«2) lad. Cas 81; 37 C 437. The 
Qaestion whether where a person is accnsed of committing acts tvbioh eoostltute a grave 
oSence requiring sanction under this section and also a minor oSence which regnires no suoh 
sanction the omission to obtain tbe sanction precindes tba Court from trying the accused for 
tbe minor oSence was left undecided lo 7 Lab. 218 as in that pirtiouiar case the Bigh Court 
was of opinion that on the allegations in tbe complaint no offeooe requiring sanoiion was 
committed and therefore there was no law which oUered any obstacle to the trial of the 
accused foe the minor oBenco, Where tbe law has provided certain sanotions, it cannot be 
permitted that the same action may bo taken byadopting a different course. It fs wrong to 
proceed against a person under S. 109 supra when be ought to hare been prosecuted under 
S. 163A. LP.O/ especially where it is obvious that proceedings ander B. 103 sttpro was taken 
to avoid the trouble and possible refusal of Governmeni to prosecute tbe person for an oBcnce 
under 8, X53A. I F.C. When sabstantiva oSent^s ate committed tbe Uw does sot provide an 
easy way of providing of dealing with them under Chapter Till of the Code, 30 Cr.L J. 216- 
dl4 Ind> Cas. 43. Tbe provisions of the Code allowing the Court to frame a charge of tbe 
oSesce it finds to be proved, to alter tbe charge or to convict an accused person of an ofience, 
although he was not charged therewith most be read subject to tbe provisions of this section, 
f.e , those powers can be exercised in respect of oCesces falling within this section when a 
prosccntion lor the ofienoe of which it la proposed to charge or to convict the accused has 
been duly nnthorieed nndeTthis seotjon and oanoot be exercised when the proseontSon baa 
not been to anthorised, 4 Ran. 131. There b nothing in the section to warrant the construo- 
tion that tbe actual complaint must bo antborised by tbe Local Government. The only 
qnostioa which the Court has to consider with reference to 6 190 is " Xs the compblot 
which Jam asked to entcrtala. a complaint made by tbe order or under tbe authority of 
Government?’' 82Kr.3at9. The sabetitattoa of tbe word " tbe proseoutlon has been 
saaotiooed” la enb-section (2) malcov this quite clear now. Tbe Government wbeo acting 
under this section Is certainly not a otmg fa a jndlofil cvpocity or ererofslognjadi^i 
t Added by Act XXVof J927. 8. 8 fiij. 
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S«8laa3 Jndge irtegolatly appoiDted, 18 C.W.K. 1105«15 C.LJ. HZ "Wher® the Jiw clearly 
laya Qu»t itlsac^dlfcioQ precedeat to thaprosecotion theta saoctleu should be cbtaioed 
from the Local Gorerfizoent, It is not opea to aay eubordtoate authority to OTctride 
the ptorisloa o! law by eayiug that the oSeoca falls under asothec sectlcoof theindha 
Feaal Coda, that bo sauorioa was ateesaaty foi pcosacutloo UBdaz that sectloa and 
that th« oSeudei may be prosecuted without any saaetica, 4TI..268. Thecels uoepeehil 
mode laid daws IQ the Coda whereby ri>e order of saoctioa of GoTeroiuent is tobecou* 
vejed to the oScer who pots the law in motion aoder B. 121 or 121A, LP.G. Ztseed 
not cooUia the charge foe the ofiencQ. AH that the Court has to see is whether the com* 
plaint is made by order or under authority of Gorerumeut, 25*Cr. L J. j0i~77 Ind.Cai iiSi. 
A letter Issued from the office ol the Chief Becretary to GorerumeDt couTcyiog 
SSnotioa under this eectioa to a prosecotlon under B 2d4A> X^.C.« which is not eigoed by 
the Chief Secretary but by some other officer on hie bebalt la uo Irgai proof that the Local 
QovetnxQent haa oideKdor authorised the ptoseoutioo. The capacity ol the Chit! Becrdsry 
being that ol a delegate ot the bead of the l«oeal Goeemtaent, the order could not be cert!* 
fied on his behalf bat must be prored aoder S. 7&. Indisa Erideoee Acti ddC. f35. The 
law does not lay down any particular form in which lha sanction to prosecute shoold be 
accorded. It U sufficient jf it aaaes the person or persons to be prosecuted, and specidea the 
section under which tbey ana alleged to have corcznitted the odeneei as also the time and 
place ot the alleged oBence. Failure to tpeeify tbe utterances of the accused will rurt ahect 
its Talldity, 2b Cr,Hd. ?19<>i16 led. Cas. 871. The order of GoTeraaenk seed sot be 
addressed to a&y determinate person, UK.L.J. 188»i1 L.W. 100»2I Ci. LJ. 82S» 
73 lud. Cm. 135. Consent ta wriUng of the authori ty specxded in this section is not necessary 
to a prosecutioQ for criminal coaspiraoy to commit a no D'Ccgulzable cBence where S. 395 (1} 
supra U appUoablet 90 C. 961. 


PieseecfioB 
certain classes 
eoosplrscy. 


jj t96A. No Coart shall talte cognizance of 

of the offence of criminal conspiracy punishable 
under section 120B of the Indian Penal Codot 


(1) tn a case where the object of the conspiracy is to coroioit 
either an illegal act other than an offence, ox a legal act by illegal 
means, or an offence to which the provision of section 198 apply, nnleffl 
upon complaint made by order or under authority from the Governor- 
General in Council, the Local Governmen t or some officer empowered by 
the Governor General in Cooncii in this behalf, or 

(2) in a case where the object of the conspiracy is to commit any 
non-cognizable offence, oi a cognizable offence not punishable with 
death, transportation or rigorous imprisonment for a term of two years 
or upwards, nnlMS the Local Government, ot a Chief Presidency Magis- 
trate or District Magistrate empowered in this behalf by the liocal 
Govenmient, has, by order in writing, consented to the initiation of 
the proceedings : 

Provided that while the criminal conspiracy is one to which the 
provisions of sub-section (4) of section 195 apply no such consent 
shall be necessary. 

This Mctios ww Added by Ae( VIIX p| 1913. la camegoefioe of the eddiklos of 
Qieptef VA Ib th* ladUn IVoAlOode, gosent mU ts erimlaeJ eraispirecy Bodwhal 

eeesiylaJBkfhotild (orib m tbeeUbonte tadrinaDk of /..fa fS C.W.X- 

ilOS»f 5 C.L 3. 817 
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Crtmlaal con«plracy.*>The oSenee of criminal eonspiracf was unknown toindl&a 
Law eroept wbiit wai contained in 8. 12tA, I.P.O., Orimlna] Oonipiraep Is now mida a snb* 
■tanUrboOenea In Dritiib India. Coneptracj onllke other oflences does not require an 
ictentlon t« do an oreit criminal act but only an agreement between persona to do some act 
and It does not matter whether the act It done ornoL This section applies onij to prosoou* 
tioni under 8. ISOO, I.PXl , and not lot abetment by eonipiracy punishable under 8. 209t 
I.r.O. S Ran. SS. 

Suh-aectlon (2).— Thellsgislrate baa no IntlsdlcUon to lake cognisance ol theoSence 
c{ conspiracy until alter the order eonicoilng to the inltUtlon ol the proeoedingt tor that 
offence was passed by the Local OoTsrnmeot. The Magistrate takes cognisaoce when ha 
tramed the charges against the accused and under this iub>sect!en It is only the existence of 
the order o( OoTernment that It is uecessary to enable the Court to assume jurisdictioo. 
SIC. 153. 

\ 96B. In the ease of any offence in respect of tohieh the provi- 
sions of section IDS or section 19CA apply, a 
Magistrate or Chief Presidency Magistrate 
may, notxoithstanding anything contained tn those 
seeftons or t« any other part of this Code, order a preliminary 
investigation hy a poUce-offeer not being beloio the rank of Inspector, 
in iohieh case such police-officer shall have the potoers referred to tn 
section 155, subsection (3). 

This aeetleu eootempiates a prallmlBary loqoiry by a poUoe*offleer net below the rank 
el an Inspector under tbe orders e{ a Dlstrlet Magistrate or OblM Presldenoy Magistrate as 
the offences lerelved ate o! a very sarloas character, designated in English Law as " high 
treason, " eto, 

197. (I) TTAcn any person xoho is a Judge vsithin the meaning 
of section 19 of the Indian Penal Code, or vihen 
Prosecution ot any Magistrate, OT when any public servant who 
serrants. is not removable from his office save by or with the 

sanction of a Local Government or sotne higher 
authority, is accused of any offence alleged to have been committed by 
him while acting or purporting to act in the discharge of his official 
duty, no Court shall take cognizance of suck offence except with the 
previous sanctioxi of the Local Government, 

(2) Such Governmezit maj determine the person by whom, the 
manner in which, tbe offence or offences for which 
mSrM to pSoSto! proseentioD of snoh Judge , Magistrate or pubUo 

servant is to be conducted, and may specify the 
Court before which the trial is to be held. 

Amendment.— Bub'section (1| Is newly drafted. For the wordi “osstteh Jtidgeor 
^vhXvistrvani of any offence” the words ” of any offenco alleged to have been committed by 
him vhile acUng or puryorltn;; la tut in the dwharge of hie official duties” bare been 
substituted with regard to the amendment the Seleot Committee remarked thus ** It baa been 
pointed out to us that diffioultles with regard to 8, 197 have raoently oome to light. There 
are certain pubHoaenrants who are only retDovabla Ir^ office by the Secretary of State for 
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lodi&ftQdltisunre&soaiihle tbstt&ey $boo!dob(5lQ so protection under i&esectioQ' Ft 
in view of S. 4, Ct. (2) of the Coda tbe Ufocd * 3 uSge ' has to be {aterpreted BccordiDg * 
definUlon given in 8. 19, l.F.Cbf with the rcenlt that ifagi&trstes actiug in cetiain caj * 
under tba Code, e.g<, rrhen boldtn&ln^mes obtain no protection. We have tberefcte pt *i 
A re-dratt ot BUb-Bection (1) ot 8. 19? to meet tbcse dlfflcultiee ^Y6 have coob’ 
operation ol the sectSou, to public aorvaots rerooveablaby a Local GoTeromeut oreonse 
authority aod have provided that the sanction required for a prosecution will be the st 
o{ the authority ■whioh has porrer to remove When any Judge or public servant ia j " 
as such 3a3.g« or^iubiio scruotU oj ttny offence no Court shall take ecgnizance of such' 
except with previous eanctloo. It la proposed to amplify the words with the o' 
rsaderiog the eeetioD clear revetting rather to the wording of the Code of 1872.'’~fif' ^ 

o/ Objects a«d Beasons, ^ , 

Scope and object of the section. — The section is framed in very wide tc 
r^uitcs that Judges, Hagistrales and ccttom public servants shall not be pr 
without the aaoction of the Competeot authority for oileiices alleged to have been < ^ 
trd by them while acting or purporting to set lo their disebargo of tbe official dot ^ 
object is obviously to protect responsible pubho servants agaiost luatikution of' ’’ 
-vexatjouB ezimiBal proceedings alleged to have been committed by them while a ' 
purporting to sot as public servaota Tbe policy of the LegiElafore is, to afford t *“ 
protection to puhho servants, ensure that they are &ct proceeded against for anyth 
iu the disobnrgo of official duties ivithoat reasonable cause and if sanction is £: >' 

confer 00 the local Governzseat. if they choose to exercise it, eompleto costtoi ' 
pcoseoutiQrt- Thera is cothisg in these prosecautions to whfoh the public at large e ‘ . i 
mstely take exception and ccosidee that the eeetioQ should be construed &s widely > '• 
been framed. Under the present ecotion whioh msterlally diffen from thecocR 
section of l$d2 and ld93 Codes, it will not be neoessaty to decide the faat of the 
being a Judge oi a public setvaat as a oocessary akmest m the offence or the oB. 
one which could have been committed by a private individual If k ]s found that ‘ .V 
Magistrate or certain publio servants has eotnmittod tbe aot at a time when he W! ,-* 
Ot putpottiog to act in the duoharge of hie official du ty, this witi be sufficient t 
the ptoviaione oi this section and saootion referred toheiem le necessary before i 
a prosecution. The Legielature baa non explicitly reverted to tbe policy of II 
because that policy had beeu nuUi&ed by a series of yudicial decisions, lltl 
alleged to have been committed by a public ^servant while he was actually esgag 
purporting to btfeDgaged la the discharge of biBcffi cial duty, saacUOQ under tbi 
will be zequited, 22 U €02 /ollounnp 9 U. 439 and re/«rrtnp to S2 M. 541 , f 
SS8. S52. 1? Cr. L.J. 394sgS Ind. Crb. 826. The object ol the eeetiou is to i 
against vexations proceedings against public eerraats and to secure the v 
dared opinion of a Bopetior authority before theic proeecutioQ, 3i Bom. L.R. 78 
The object being thus is to Bbleguard against vexatious proceedings beioj 
against rctpoasibla pnblio servante, Uie eeetloo tbereiore iseists that before stastinp 
Ings, the sanction of the superior authorities tpecifaed in the eection Is t 
Superior authorities arc also ampoweted when sanctioning prosecution of public ei 
specify the person by whom and the roannat lu which the ofience or oflences for whl 
cation » ordered is to be conducted. Then is bo mention in this eection of any < 
aathorlty Obviously the iotentioa was to BimpUfy tbe law regirdlng saot 
the new Code and the circle of pnblic aervaats for whose prosecution sanction was t 
under the previous Code has been narrowed. The uotlon prosents no difficut 
obvious intention o! the Xieglslature ia borne in mind. It Is uo part of the Btlils 
to set an official above the commoD law. If ho commits a common law oSonce he 
■ pocoliar privilege. But if ono of his offieiaf acU Is alleged to be so oSence the f 
notallowhlm to be prosecuted without its sanction for the obvious reason that e 
official action would he besot by private prosccutioo. Judges would be charf 

defamatioo. policemen with wrungfulreitroJot aod aisttalnerfi with theft. This 
of immunity tromprosoeutionwHhontsaoctloa only extends to acta which eaa be 



TSB CODS OB CBjWlNAti BBOOEdOrB. 


m 


IOhip. XV 


X.P.O.-. •mis held ii> corns -TTiibis this seetioot i Eai>> iSB. A CbRlnsaB ieJegati h sot pro* 
lectecl bf this eectbu, Weir 11,22$. MoeaBctloais oeeesssty to FR»«(iuie sjsiniielpal 
eecretaty, 23 Cr. 7S0a?63 loi, Cas. €33, A VtiUge‘be.'vdu»n in &l»dta3 exercising 
jatiadiction oadetBegulation XC o£ 1816 u ft fud^, 23 fil. 549. A ViU'ige-be&dmaa trho 
fabricates a Ulsa record to a eciniiaftl oftse eacaot beptoperly said to be acting as* Judge 
eo AB to require sonotioa lor 1 )Ib ptoaeoalitm, 33 U. 233, but it \a beld in {1220} 
7ss2i Cr, L.J. 2333=33 lod. Cas. 1&& dulift^uuMn^ 32 21. 235 that nben « 
Viiiaga-beadmaa Jo ft case pesdistg beio» bins created a false record, vie., a Judgsie&t 
and a calendar be acted as a Judge aod eaootion was neceesarf before b« ccold 
be prosecuted for tbe oSenocs auder Sa. is?, 21B and doB, X.P.O. The netramesdauQt 
mai^ tbla very cleat. Siaibatly oa Bsootton ta necessary to prosecute a YiUage'beadioaQ 
oi extortion, 6 M.li>'I.128ail Cr. L.J. i62«‘€Xnd. Cas. 1038 but ia32 H. 602/ol{otot)Hr 
8 H. €39 and distinguaking S2 U. 347 and referring to 29 H. IS ; 2S K. 83? ; 33 Xfid. Cas. 828, 
it was bald tbatBaDctiaaw^s ueoessary toptaaecutaaYillage-hesdmaa wbo was charged witb 
wrosglul coaSueineat eonreaitted while purporting to aot in tbe discharge of bis of} elal 
daUesiasdeftertfaistrelleoasidereddeoisloa it is subenUtad tbft earlier decisions w&icb 
took tbs view that the oQeaoe mast be ooe trbioh can be cofflcaitted only by a Village-bead' 
taan, etc , aa such and not by any tadiTlduat Beem (o be of doubtful ftutbonly, See the 
obseevatiooB in 29 Zi.W. 17. Cea also 26 C. 832. aa to the exact scope ef the ptovisioDS of this 
aection. Action taken under tbia section sa more of Iheuatuteof an exeeuti'S than a judicial 
action, 17 L.W. 226. Wbeo it is not alleged that an accused obtained an advantage to 
himself by acting or purporting bo act in the disdiarge of hu ofB&lal duly as apubUe sertAut 
ib« eaec does not fall within tbi£ seciim), 8 lifth. 647, 


Not removeable from office wltboot janctloa of a Local OoveroraeBt or 
gome otiier authority.— 'The Cbaitsan of* Union Commitieeeaaaot be eald to ha act 
igaovabla from oSees eove by tbe Iiooal Oovacemeot bacanas It appean tbat be oaa ba 
laaoved UQderccttalaeltcOBtstftaees by ft Oommlssloner and oonsaquenVly no aaneUoa of 
iheLoealCtoverament isnecesaftty forhia prosaeutiOn, 26 Cr. L.J. llT8»8a l&d. Cftl t02. 
To ptosecute a Sub-Ovesaeer of V.W.U. who cao be appointed or removed by ibo 
Sspeiinteoding Engioear without reference to Xiooal Oovernmeot, no sauoUoa Is Ueceesatyf 
12H.1(.T. 33i«13Cr L.J. T70»I7 lad. Cm, 402. A VilUge-beadmao Is seta public Bervanb 
rrmoreablo from office witboat tbe esnotioa of tbe Local Oorersaest. He may bo 
prosecuted for bribery witbaat eanoStos but seaotioa will be □ecessary il besots as a Judge Is 
hla capacity as a Village Muosif or a Vitfage Uagutiate. See 29 L.W. 1? ; 86 U.L.J. {0d« 
23 1».W. 579 , S7 K.L J. 31-30 Ii.W. IK"* 1829 H.W.K. 389. Tbe BeoUoa as amended 
telets only to public eeevants act removeabie from office without tbe Bauctlon of local 
government and would ootapply to a reeelvet ftppoistod by tbe High Court. There is no 
provision that leave of the Court «hoatd be obtained as a cood itioa precedent before etertieg ft 
criminal ptotecuUon against BUeh receiver, 82 B. 693 where €5 C. dSlisdtMpproved. 
AtiesUtion of a vakalat by a Villagvbdadraan U out a jadleial funotion and he does not act 
as a Judge then, 9 Cr. L. Eex. 399si8 Cr,J«.J. 737«36 Ind Cm. 669. 

Before tbe amendment the power of aanetlonlng tbe proaeoatloa cf * VllltgC'beadxsaa In 
tdadias was vested by O.O. l^o. 16S6 J.. dated 9t(i October, 1374, fa the District Ifeglstraio, 
iTL.W 226w24Cr L.J. lifi -71 Ind. CaB. 244 and sfmUarly fbepowen'a delegated to the 
Board of Bsrenue to saBotica proseontioo of Sab*&fag\strxt4S. TabsHd&ia and Deputy 
TabsUdaia iO O t23U., dated 39th June. 1S911 ; the lospeetor'Geasfal ofVoneeand tbs 
District Magistrates were empowered IQ.0. 1038, J., dated Btb June, 187f, and Q-0. 1355, J.* 
datod9&tb July, 1871) to BaDotion tbe ptoaecuUon of Volioo Inspectors, But snder tbe 
BQoUon as now amended, the Local Ooverameot cannot delegate its powers and the delegation 
of powtn belore tbs ameodmant is of qo use whatever now, and caonot be availed of - 
29 Bern. L.H. 707*26 Cr.L.2. 634-102 lad. C m. 342. 

‘Of any offence.— These words are wide enough to include *’ abeimml'* also. 8«e 
tlV.lat 33, OBsiJce need not bft Bpecjfied la the order of Qovertaneol with the lam* 
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pfeelslon as It ia ■ ebtrcs, 13C.W.M. 1062 b 10 Cr. L.J. (03 s 4 lad.'Cu, 13, 

8«e alto 12 Cr. L.J. 317-10 Ind. Gas. IBS. 


Acting or purportinE to act In tbe dUcharse of public dutfea«-OSencM 
oommUlod bj oso nhobsppcaslo ba a publlo semnt or aot necessarily committed 
by blm as sacb public serrsot and oaless they arc committed lathe capacity as a poblio 
terrant, they must be regarded as acts of Indliidoali. io their private capacity, 13 Cen. Pro. 
Bep. 12S at 129. It is not enoagh lot a poblto lervaDt merely to bo in an official position 
which be may abnta He must act In hta official capacity, Tbe section presents difficulty on 
account of the tense io which 'acting’ U underetood in this country ; * ofTence tUeged to have 
been committed while teUog in the diechargeot hla official duty * is Interpreted by some as 
' any oflence committed by him while ha wee In office *; that Interpretation Is quite wrong and 
'acting* here refers to ipecific action which composes tbe oCenee. SO U. lUfolloicing [1916] 
IK.V.N SSIslI Cr.LJ. 169-33 lod.CaaeiS See 93 0.W.N. 103S. To attract tbeprovisioos 
of thU section, the offenco must bo oemmitted In derillctlon of the duty esat upon the person 
aa a publlo temat, 29 L.W. 17 ; 1970 1I.W.M t. The question whether a peraon teted or put* 
ported to act in the disehirge of hli official doty is a pore question offset 0 Lah. 617. 
I7ea ol public position to insultorannoyotherc cannot be held to be in the discharge of public 
duties and no sanetlen fs necessary, 4 L.W. 6SS ; Weir It 221 ; t7 Cr. L.J. 394 ;30C.927. 
fianetlon under this section need not be baaed on legal evidence and tbe Government acts 
purely In its czecultcs eaptuilUi 17 L.W. 229— 24*Cr. L.J. 116-71 Ind. Caa. 244, no aetformof 
tancUon la required uoder thiaaeetIoo,21Cr. [>.3. B84-B7 Ind. Cat. 104. No notice to tecoaed 
is necessary sod It la a matter entirely In tba dlacretlon cl Ooversmant wbetber such oppor 
tunlty ahould be given before aaoetienlng proaecution, 27 H. 54 ; tbe Code does not prescribe 
any particalae term for the ssoctlca; hence tbe omission to meation the place or time of 
the alleged ofienee does not aOect Its validity, 27 U. 84, no set form of sanction is necessary 
tioder tbUseetica. 21 Cr. L.3. 760«93 Ind. Css. 344 ; 21 Cr. LJ. 584s67 Ind. Cm. lol 
Tbe Goveroment in granting sanction need not specify the oBences with the samo precision 
M is necessary in a charge, 13 C.W.H. 1062—10 Cr. D.J. 463—4 Ind. Cm. 13; 29 Bom L.R, 
996. There can be no objection to '(be validity of the sanction granted when the date given 
in tbe original had to be altered, on account of a mistabe and otherwise there was no 
vagueness in thesancUoni 29Bom. IiR. 9% at 1001 re/emng lo 16 U. 468; 43 B. 147; 
13 C,W.N. 1062 ; inquiry before granting sanction is departmental and not judicial, 23 U. 223. 
Power o! snperiar Court oe officer to tauction prosecution of a subordinate remains In tact 
Uttlesa expressly limited by Oovernmeut, 7 Bi.H.C B- 58. As a general proposition an official 
ie subordinate to the authority wfaiob apperinted him and which has tbe power to dismiss 
him, 21 Cr. LJ. 769— S8 Ind. Cat. 344. It is to be noted that the saving clause of S. 537, 
inffn, does not apply to this section and want ol sanction under this section Invalidates the 
whole trial and S. 537, cannot apply, 31 U. 60. It Is clear that under this section the sane* 
tloQ is to be obtained prior to the proceedlogs and the proceedings begun and continned with* 
out such sanction is void and this positioo cannot be contested, 29 Bom. L.R 707— 23 Cr. 
L.J. 534— 102 Ind. Cas 342 /otlowm^ 42 B. 172. Where sanction of tbe Local Government 
la necessary before cognizance is taken by a Uagiatrite and no such sanction is obtained, 
the Magistrate has no jurisdiction to takecognisance of the case and in such a case, the 
High Court has inherent power to interfere with the exercise of jarudicticn by the blagis* 
trate, 81 A. 377. As to power of Government to speoify the Conrt before whiob the Judge or 
public servant shall be tried subject to tbe exercised the genera] power of the High Court 
to transfer criminal ease, sea S, 626 (7), infra. 


Sabsectlon (2).*>'The Local Government exercising powers conferred by this section is 
entitled to specify any Court tor the trial of a pubUc servant irrespective ol the jurisdiction 
andtheKagistratesoepeolfiedhadpowertotakecognizauceof the oBenoe and he acts ille- 
gally in declining to receive tbe complaint holding that the oSenee was committed outside 
the jurisdiction of thtEigh Conrt to wbIcbhfUtUbodinaU. 8Cr.LJ. 70— 4 HB JL 265. 
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1 99 . No Court shall tahe cognizance of an offence under section 
497 oc section 498 of the Indian Penal Code, except 
te^ec'^^SSBe^'^a ^ complaint made by the husband of the 

taaznei woaao. womaB Or, itt his absence, fnade with the leave of 

the Court by some person v?h.o had care of such woman on his behalf at 
the time when such offence was committed : 

Provided thait where $ueh husband is rtnder (he age of eighteen 
yearStOr isan idiot or lunatiCf or is from sichness or infirmity nnahte 
(otnake a complaint, some other person may, with the leave of the 
Court, mahe a eojnplaini on his behalf. 

Amendment. — The Tvorda ** mede with the leave of the Ooart " in the sectioQ aad the 
proviso are uewlf added; wbe-n the hoshend it sbHat or is uoder IS /ears or an idiot or 
ioBStk, atd., some other person rae/ oomplato with the leare of the Court. 

Object of the aectlon.~ltis trae that the law is designed to protect the rights ot tbs 
hnabsad bal that is not the sola aim The violation of the rights of gnardtaaship is also 
eatitled to its prataotioa. The ob|a«t of the Uw is cot so majh to aSord prsitaotloa to the 
huBbihdor the gatrdlaa as to ladiot paaiahraeat OB those who iaterfere with the eaersd 
relation o! natnaga. The restriouoa in this seotlonia sot Intended to aSordlmmunit/ is 
iha oBeoder, but to prevent a parson uneonaeoted with the wotneo from glviog pubUoit; to 
a mattae which selthec the htuhaad dot goardlaa U wlUing to agitata, 17 Cr.LJSSS at 
334w3S I&d. Oat. 667. TheoSanoesof adnlter/ and enticing awa/ a aarrled womo are 
ohvloual/ of a private oharaoter and hence tbs timlt os the person b/ whoa initJatdos eJ 
prooeedlsgs U allowed, for it would baammestl/ aadssirsbia thetas/ eaa should have it in 
his power to drag into A Ooart of Justice offences of this soft, sod thus guard agemst th« 
mlsehUf which woald otbatwise be dona. ZI 8. ISt at 1S3. Without a fomti coapfalnt 
fraa the huahand or tha oare-tahae duriog his abaance, a Ooott (s foebidden to take cognisance 
o! these oSences end the LegUUtara has left it eatlfsl/ to the hasbtad or the oira-takae to 
deolda wbathar he shsU bring the msttse whSob adaots hU hsaout before a public Oontt, 
and trial by the Ooact may nsasasatily aggravate the ia]ary he hidaltoady suSered by g'lviag 
publicity to what has ooeurted 8 497, 1.P 0., deals with adaUsry aod 8. 493, I. P.0, with 
estioing away a merned woman. These ofienoae are oomponndable b/ the husband alone. 
As agaat proseoatlsg andar this section is sotcompelont to oompousd aadorS. 315. injfa. 
25 Cr. W. J20-71 iBd. Oas. 255 ; 25 Cr.I..J. 7a5«74 Jad. Ca*. «l. 

No Court ahati take cognlsrsoce except upon a compfatnt.-^The dasthof a 
husband after lodgisg a eomplaint does not neoesaatlly put an end to tbe ptosaoatioa for 
adultery, since the section requires only that tha proseoutiou ts to be iaitUted by a fotmai 
complaint by him, 4 U.H.C.B, Appx. 59. Bee also B Cr. L.J. 130, where it was bald that 
once theCourtgets jatisdloUoQ to inquire into theoSenoe by virtna oi a oomplalat inada by 
the husband, hU eubsegaant death will act divest the Ocuit of its jurlsdiotloa and there 
cannot be abetment o( 4 crinrina] proseeation. Bnt when the statament by tha husbend U 
BOt a cotoplalnt within this section it is not open to another alter the ' husbead'a death to 
revive the proceedings which had baoo dropped, S Cr. Ik BftV. S13»89 Cr. L.J, WB* 
29 Jad. Cas, 89. 

The ward ‘complaint * in this eeotion aiuet be taken as including not only a written 
MiDplaInt bat also the exaicnnatioo of the complalavat at any rate prior to the issue of 
process. RataolalBB* ; 48 M.L J. SM-il933j M.W.H. 878 which did not follow the view 
tabes In 13 L.li?. 89&a.(t32l) U.W H, S14 to tbeeSact thata aworn statement taksn under 
S. 300 in/ra evaool bs read as part el the eomplsla t to ascortala the apooiSo ebergM preferred 
by the complainant. Bw also («»> M.W.M. 470. Stataraaat made by the hsiband fs lh» 
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coarse of bis deposition conld net be UVon m ■ complaint as daQnod In 8. 4 (1) (h), lupro, 
nltbin the mesolnsot this Mellon, 14 Bom. L.R,14tnl3 Cr. LJ. 237csl4 lad. Cas. bU. 
Tbs complaint referred to to thii section means a complalntof an oQenco nndor 8. 493 or 
8. 499, 1 r.O., and not anp complaint. Complaint Is dedoed In 8. 4 (1) (b) $upra and ioforma* 
tion laid before the polico cannot bo rrssrdod as a complaint wttbto this section, 30 0. 9l0 ; 
23U.'626 ;6 A.S0; 11 U. 443 ; 14 C. 707 ; 43 H.L.J. SS4sl6 L.W. 494. Tbo fact that in a 
eba^o of rape bj the wife tho husband appesra asa proseentlon witness cannot be regarded 
as tbe Instilntlon of a complaint bp bim within this section, 6 A. 233 ; 27 U. 61 ; 29 C. 419 ; 
2 Cr, L. Rer. S77, or when a conrictlon lor rapo is sot aside on tbe grotind that It was onlj 
a otso of tdniterp the accused cannot bo convicted of adnltetp it no complaint was made bp 
tho hnsband to giro Jnritdietlon to the Court under thla section. The objection Is not a 
mere quibble cf law becanse It does not follow that boeanso a hnsband map wish to panisb a 
person who had committed tape on his wife, will desire to contlona proceedings when it 
turns ont that she wtaaeenscntlng partp to the act, 14 Cr, L.J.284sig Ind. Cas, 716 
foUovinj 8 A. 233. A conviction had for an oflenco under 8. 493 l.P.O. without a complaint bp 
the aggrieved ptnon Is Illegal and cannot bosnstalned, Weir II, 235; 31 B, 218; where ahus* 
band charges his wlto with theft of jewels and also alleges that tho person to whose house 
she went with the jewels had enticed her awap, and presents a complaint not with tho object 
of getting the Iilagisttste to take actioo under 8. 493, l.P.O,, bnt aimplp to coerce the wife 
to return the jewel, 11 was held that there was no complaint under this section which 
could ho proceeded with ailer tbe death of thohueband, SCr.L. Rcv.SISbIS Cf. L.J, 466 
s291nd.Caa.e8. 

By the husband of the women.^-The lotontlon of the Legislature Is to prevent 
a Uagistcate tahlog cogoreence ofoSences, namelp, those connected with martisgo, on hla 
own motion Ofon the complaint of strangers but onlp on tbecompUint of tbe husband or 
some other person authoTlied to mahe the complaint ou bis beball. Whare a married woman 
ii defamed bp Imputation of unchaslltp, her husband is tbe person aggrieved under thli 
section entitled to prefer a ecmplaint of defamation. 47 U L.J. 746s20 L.W. 921 ; 8 Lab, 
101 folUwins 14 U. 379 and 29 B. 191 (F.B.). 

Or In bid absence by some person who had care of the womaa.^Frimarllp 
the husband is to ledge a complaint for adnlterp or for enticing, and an exception ia mads 
onlp in the case of a person having tbe care of the woman during the husband'e absence, to 
complain. -If the wife ia under the care of tbe husband at tbe time of the oSence, and the 
hnsband does cot want that proceeding should be instituted, it is not open to a person, whe< 
tber he be the father or brother, to institute a complaint. But at tbe time of tbe offence if 
the wife was left under tbe care of another, the fact that tbe husband stands bp, will not 
prevent tbe tefflporarp guardian from prefernog (he complaint, 17 Cr. L.J, 3S3 at 364=35 
Ind. Cas. 667. Belore the amendment when tbe husband is present and is incapable of 
complaining, sap a minor, a lunatio or an Idiot or a paralytic, he cannot be said to 
be "absent” Kod another person esnnotlodgeacomplaint, as the terms of this section expressly 
prohibit such A procedure, but the addition of tbe new proviso to the section provides for 
the making of a complaint where the husband of tbe woman is an incapacitated persoa 
throngh s guardian or other person lawfully entrusted with the care and custody of the 
person or pioporCp of such person. The words “some person who had care of such woman" 
certainly do not imply that there shonld beany express delegation of trnst bp tbe husband 
to another before the latter could be competent to file a complaint. The words mean a 
person who had care of the woman on the bnsband's behalf during tbe latter's absence. It 
map sometimes be absolutely necessary that when the husband is away a complaint shonld 
be promptly filed, whether his absence be for a few days or more. There Is a probability 
that nnless prompt action is tiken, tho accused may entirely vanish from tbe scene with the 
woman whom he had enticed and it may not be possible to trace their whereabouts. It Is 
also nccoBsaipunder tbe amended Eocllon foravalid complaint, that tbe leave of the Court 
must bo expressly given to the complainant and where the proceedings of the Magistrate 
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showed that be accorded such leaver provisions of the section woald be held to be sub* 
stantially complied with even though ench leave was not ezpresslj recorded, 27 Cr, L.J, 4ij 
s=93 lod. Cas. 78. Unless it is shown that the hnsband is absent, a father cannot institute 
proceedings for enticing a married woman and leave of the Court is also necessary for 
institutiog the complaint when the husband is found absent. The fact that the 
husband was ashamed to go io Court and did not prefer a complaint himself is notodsenoe 
within the meaning of this-section, 23 Xi.W. (Sh. o.) IS but where the wife was not under 
the care of her husband at the time of the offence and the husband knowing what had 
happened went away and the', complaint wae died by the father, without consulting tbe 
husband, the latter not being anxious to complain, it was held that the fact that tbe 
husband stood by did not prevent the temporary guardian from preferring the complaint, 
17 Cr. L.J. 363=35 lad. Gas. 667. The hnsband must be absent from tbe place at the time 
theoSenca is committed, 9 Cr. L.J. 4S0. The words 'In his absence’ refer to the original 
entrustment and not to tbe time when the complaint was made, 17 Cr. LJ. 363 
s35 Ind, Cas. 667. 

Prov/50.*'*rhQ proviso newly added allows other persons acting with tbe leave of tbe 
Court 00 behalf of the husband when ha is a minor, an idiot or lunatic or one unable (0 
make a complaint owing to sickneaa or infirmity, to prefer a complaint, Tbe deoision in 
23 Cr. If.J. 613=63 Ind, Caa. 837 is no longer law. 


1 99A. When in any case falling under section 198 or section 
299, the person on whose behalf the complaint is 

lii°U’‘Td°°a to olim' ‘o eigUem 

plalot by person years or is a lunatic, and the person applying 
i^ave has not been appointed or declared by 
competent authority to be the guardian of the 
person of the said minor or lunatic, and the Court is satisfied that 
there is a guardian so appointed or declared, notice shallbe given to such 
guardian, and the Court shall, before granting the application, give him 
a reasonable opportunity of objecting to the granting thereof. 

This section is new and is enacted to safeguard tbe rights of guardians legally appointed. 
When a complaint IS filed not by a husband but by some person OQ account of the latter's 
minority or incapacity not being bis gnardian appointed by a competent authority, tbe Court 
is bound to give notice of the application, if it ie satisfied that there is a guardian already 
appointed by a competent authority and give such guardian a reasonable oppoituuity of 
objecting to tbs granting of leave to oouplain by the Court. 


CHAPTEB XVI, 

Or Complaints to Maoisthatbs. 

Scope of the Chapter.— The objaot of the procedure prescribed by this Chapter which 
is entitled " Of Complaints to Uagistrates " is the separation of unfonnded from substanUal 
cases at the outset, and to prevent innocent persons from being brought into Court and 
subjeoled to annoyance on frivolous charges, 37 M, 181 at 183 } on receipt of a oomplsint by a 
Jlsgistrate ondor the Jaw four courses are open to him (IJ be may order an Inquiry under 
8 . 209, infra, (3; he may dismiss tbe oomplaint under 8 203. infra, (3) be may issue 
process to the accused under 8 201, xnfra, (4) he may postpone the oommoaeoment of the 
proceedings under B. 814, infra, 49 0,L.J, 338 at 391. 


OOMPbAIt^TS TO UAOiStBATES. 


Ss. 199A— SOO) 




200. A Magistrate taking cognizance of an offence on complaint 
eball at onco examine the complainant upon oath, 
and the substance of the examination shall bo 

COaplainftDt. 

reduced to writing and shall bo signed by the com- 
plainant, and also by the Magistrate : 

Provided as follows : — 

(а) when the complaint is made in writing, nothing herein 
contained shall bo deemed to require a Magistrate to examine the com- 
plainant before transferring the case under section 192; 

(ou) tohtn the complaint ts made tn \oriiing, nothing herein con- 
tained shall be deemed to require the examination of a com^fainant in 
any case in tohich the complaint has been made by a Court or by a public 
servant acting or purporting to act in the discharge of his official duties ; 

(б) where the Magistrate is a Presidency Magistrate, such exa- 
mination may be on oath or not as the Magistrate in each case thinks 
fit, and where the complaint is made in writing* need not be reduced 
to writing ; but the Magistrate may, if be thinks fit, before the matter 
of the complaint is brought before bsm, require it to be reduced to 
writing ; 

(c) when the case has been transferred under section 192, and 
the Magistrate so transferring it has already examined the complainant, 
the Magistrate to whom it is so transferred shall not be bound to re- 
examine the complainant. 

Amendment.— The opealag words "snbjectto theproTisioDSoIS. 176," b»Te now been 
omitted and proTiso {aa) is added allowiog a Magistrate to Ukecogaissoce on a written com* 


Act II ol 1926, 8. S. 

Object of the section. — The object aimed at bf the examination ander this section 
is to ascertain whether there is a primo /acts case and to prevent annecessary issae of process 
incases where the examination of the complainant would show that the complaint was 
really false, friTolous, or vexations and farther proceedings will tend merely to 
harass accused persons and waste public time, 10 A.i,.J. 79:sl3 Cr. L.J, 704= 

16Ind.Cas, Bi2. When acomplalnt is la writing and Is sufficiently clear it Is suffioient 
compliance with this section if the Magistrate reads over the complaint and asks him 
to subscribe to It on oath and It is only when it is obscure or vague that the Magistrate la 
bound to examine the complainant at length for oleatly ascertaining the allegations on which* 
It Is based, 26 Cr, L.J. 1101=83 Ind. Cas. 1B9. The examination of the complainant under 
this section Is a valuable safo'guard that the Legislature has provided and must be 
Bcrupulously observed and insisted upon. Complaint petitions are not generally drafted by 
oomplainants themselves and It is therefore necessary that before action is taken upon 
written complaints filed in Court, the complainants should be examined on oath, 20 Cr. L.J. 
247=49 Ind. Cas. followed in 21 Cr, L.J. 779 = 58 Ind. Caa. 499, Tne evident object of 


* Inserted by Act II of 1926, 8. 8. 
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showed t&3t he accorded euofa Jfare, ibepcovJsioas of tfaa section trould be lield to be sub-* 
Btantially complied with even though such leave was net expressly recorded, 27 Cr. L.J. 419 
s:93 Ind, Cas. 78, ITDless it is showQ that the husband is absent, a father cannot institute 
proceedings for enticing a married woman and leave of the Court is also necessary for 
instituting the complaint when the husband is found absent. The fact that the 
husband was ashamed to go to Court and did not prefer a complaint himself is not absence 
within the meaning of this^eection, 28 L.W, (Sh. n.) 14 but where the wife was not under 
the care of her husband at the time oftbeofienca and the husband knowing what had 
happened went away and the', complaint was filed by the father, without cousultiug the 
husband, the latter not being anxious to complain, it was held that the fact that the 
husband stood by did not prevent the temporary guardian from preferring the complaint, 
17 Cr. L.J. 263=35 Ind Cas. 667. The husband must be absent from the place at the time 
the oSeoce is committed, 9 Cr. L.J. 450. The words 'in his absence' refer to the original 
entrustmoot and not to the time when the complaint was made, 17 Cr. LJ. 363 
=35 Ind. Cas. 667. 

ProvIso.~-Tbe proviso newly added allows other persons acting with the leave of the 
Court on behalf of the husband when he is a minor, an idiot or lunatic or one unable to 
make a complaint owing to sickness or infirmity, to prefer a complaint. The decision in 
23 Cr. L.J. 613=68 Ind. Cas 83? is no longer law. 


1 99A. When in any case falling under section 298 or section 
199, the person on whose behalf the complaint is 

luPsuSn w com' age of eig!iteen 

plaint by person years or is a lunatic, and the person applying 
aggrieved*^^** for leave has not been appointed or declared by 

competent authority to he the guardian of the 
person of the said minor or lunatic, and the Court is satisfied that 
there is a guar&ian so appointed or declared,noticeshallbe given to such 
guardian, and the Court shall, before granting the application, give him 
a reasonable opportunity of objecting to the granting thereof. 

This section is uew and is enacted to safeguard the rights otgu-ardians legally appointed. 
^Vben a oomplslut U filed not by a husband but by some person on account of the latter's 
miootUy or incapacity not being his guardian appointed by a competent authority, the Court 
is bound to give notice of the application, if it is satisfied that there is a guardian already 
appointed by a competent authority and give such guardUn a reasonable opportunity of 
objecting to the granting of leave to complain by the Court. 


CHAPTER XVI. 

Of Complaints to Maoisthates. 

Scope of the Chapter —The objeotoltbe procedure prescribed by this Chapter which 
is entitled " Of Complaints to Uaglatratos " is the separation of unfounded from substantial 
cases at the outset, and to prevent innoceot parsons from being brought Into Court and 
subjected to annoyance on frivolous charges, 37 H. 181 at 183 ; on receipt of a complaint by s 
Msgiitrato under the law four courses are open to him ( 1 ) be may order an inquiry under 
8. 202, in/ro, (2j he may dismiss the oomplaint under S. 203, \nfra, (3) he may issue 
process to tbo accused under 8. 2of, tn/ra, (i) he may postpone the commoncomont of the 
procewfings under 8, Sli, infra, 42 C,L.J. S8S at 391. 
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200 . A Magistrate taking cognizance of an offence on complaint 
shall at once examine the complainant upon oath, 
compi«in«nt.'’'' ^^0 substance of the examination shall be 

reduced to writing and shall bo signed by the com- 
plainaht, and also by the Magistrate : 

Provided as follows : — 

(а) when the complaint is made in writing, nothing herein 
contained shall bo deemed to require a Magistrate to examine the com- 
plainant before transferring the case under section 102; 

(aa) tohen tht complaint is made in iortting, nothing herein con- 
tained shall he deemed to require the examination of a complainant in 
any case in xchich the complaint has been made by a Court or by a public 
servant acting or to act in the discharge of hiso^eial duties; 

(б) where the Magistrate is a Presidency Magistrate, such exa- 
mination may be on oath or not as the Magistrate in each case thinks 
fit, and vjhere the complaint is made in toriting* need not be reduced 
to writing ; but the Magistrate may, if ho thinks 0t, before the matter 
of the complaint is brought before him, require It to be reduced to 
writing ; 

(e) when the case has been transferred under section 192, and 
the Magistrate so transferring it has already examined the complainant, 
the Magistrate to whom it is so transferred shall not be bound to re- 
examine the complainant. 

Ameodmeat. — Thflopealog words '* subject to tfaopioTisIoss of 8. 476," b^To now been 
omitted and proeiso (od) is added allowing a Magistrate to take cognizance on a written com- 
plaint bf a presiding officer of a Court and bj a publio servant acting, or purporting to aot in 
the execution of bis official duties without examining the complainant on oath, thus avoiding 
possible inconvenience to publioofficisla The italicised words in proviso (6) were added by 
Act II of 192$, & 3. 

Object of the section.— The object aimed at by the examination under this section 
is to ascertain whether thereis ai^rima/actecase and to prevent unnecessary issne of process 
Incases where the exsminvtian of the eomplaloant would show that the complaint was 
really false, frivolous, or vexatious and farther proceedings will tend merely to 
harass accused persons and waste publlo time, tO 79^13 Cr. L.J. 70is 

ISInd. Cas. Si2. When acomplaiut is in writing and is eufficiently cleat it is sufficient 
oompUanca with this section if the Magistrate reads over the complaint and asks him 
to subscribe to It on oath and it is only when it is obscure or vagne that the Magistrate is 
bound to examine the complainant at length for clearly ascertaining the allegations on which' 
it is based, 26 Cr. L.J. 1 101^83 Ind. Cas. 189. The examination of the complainant nnder 
this section is a valuable safe-guard that the Iiegislature has provided and must be 
scrupulously observed and insisted upon. Complaint petitions are not generally drafted by 
oomplainants themselves and it is therefore necessary that before action is taken upon 
written complaints filed in Conrt, the complainants should be examined on oath, 20 Cr, L.J. 
217s49 Ind. Cas. 91^ followed in 21 Cr. L.J. 779^58 Ind. Cas. 4S9. Tne evident object of 


* Inserted by Act U of 192$, 8. 8. 




TBB CODE OP OBIMINAD PBOOEDBBB. 


S?4 


[Ohap. XVI 


pelting the snbstaDce ol the examiBatioD of the cempIalaaDt eJga^d, istozaake asaol It Sa 
caseolneed as against the cotaplajnant'e sobsequent depoBUloa es a ivitoess for etartlog 
agaiast him a prosecntioa for perjnry for making two coatradictory etatements. Thetead- 
ing over of a depositiou of a witness is an esseafisl condition to snstain a proacontion for 
perjury. But this section merely requires the snbstaaee of the cotaplaiomt's oral examina' 
tioa on oath recorded by the Magistrate, to be signed by him. TohoJd that the Magia* 
trato should read over the statement recorded by him is importing into section something 
which would certainly be very desirable espesjaliy {{ the statement is to be ultimately used 
foe contcadlctlng him. The principle underlying 8. 860 [1], infra, should be made applicable 
on grounds of public poUoy to svora statements if the accuracy of the record is to bo 
vouchsafed The provision is not lo the section and is In tbe province of the Logislaturo 
26 Cr. Ii J. 1401=89 2nd. Caa 713. 

Taking cognizance of the offence. — The expression “taking cognisance” is not 
defined in the Code It means action taken with a view to pipsecute an oSender for an 
ofienceand denotes a stage pretlmiauy Co Ibeoommencemantofaa inguity orttiaL A Court 
may be empowered to take cognizance of an offence and yet not be empowered to ” ioqnire *' 
or “try,” 8. 201, infra, makes provision for sueb cases- S. 190, supra, mentions tbe ordioary 
ways in which a Magistrate takes cognizance of an offence ; where there was only an oral 
complaint to a Magistrate who did not record the same noder this section, nor was there a 
poUce-tepoct, not did the Magistrate profess (o act under 8. 190 (1} (c), supra, it was bdd 
that the Magistrate had not duly taken cogniaanee of the offence under 8. 190, supra, and be 
had no power to armst and remand tbe accused to costody, Weir II, 241 Oaee a Magistrate 
ooguisanca of a complaint he ought to proceed under Ss. 203 to 209, infra. He 
easoet act otherwise th-iu uudee those aectlous. If he does not chose to summon the 
accused be may direct an inquiry under 8. 203. infra, but be eaonot direct tbe police to treat 
the compUIat as first Information and investigate thereon. There is no provision in the 
Code justUyiog such a course, 23 Cr. L.J. 374»» 103 Ini. Cas. 333. 

Shall at once examine (he complainant on oath.*«The provisions ol tbe Code 
as to procedure should be strictly complied with. Oomplsiuts are very frequently drawn up 
by ignaraot persons or by careless petition writers sad tbe exaain.itioa of the eomplaloant 
may aod ehculd be of much assistance lu eliciting tbe fasts on wbieb tbe complainant desires 
the Court to take cogaizaoee and how much oi tbe liots complainant himself has 
knowledge of, 18 A. 221. Noa-obseevanoe ol the provisions el the Code leads to mnob 
conlosion aoA waste of puhlio time, not to speak of putting the parties to unnecessary 
expense, 37 A. 62S. It is imperative that (he complaio.tnt be examined ai ones, 13 B. 590 
IT.B}; 18 A. 221, 3 B.L.R. (Ap. Cr.) 53; 4 1II.H.C R. 162; ID A.L.J. 79«ia Cr. LJ. 704=16 
lo'd. Cm. 313 , 10 M.L.X. 120=(i9ll) 2 U.W.N. 7«= 12 Cr. L,3. SS3=U Ind. Cas. 999 ; and 
tbe facts that tbe allegatioua were fully set out in tbe written complaint will not absolve 
the Magistrate from examiolug thecomplaiaaot on oath forthwith, 3 C. W.N, 27. Bat omission 
to examine a oomplalcant is nuly ao irregularity cured by S. 637 infra, 4 Lah. 3S9 ; 1 Ban. 
8t7- 43 U L3. 7i0»il922) U.W.R. 631-18 L.W. 220=23 Cr. h.J. 691=69 Ind. Cas.STi; 
SO C 923* 12Cr. L4. S39=12lDd. Cm. 315; 33M. 638; 11U.443; 19 B.W. 4Si=25 Cr. 
L.J. 730=81 Ind. Ces. 218 folloved la 55 M.L.J. 713=23 L W. 621= 1923 M.W.H. 1235^80 
Cr. L.J. 432 = 115 Ind. Cas. 327; 30Cr, IiJ. 706=116 lad. Cas. 722. The person prejudiced 
by BQCb an irregularity is the oomptaluaat and when the case ends in a conviction 
'he baa no gtiovanoe and the accused cannot in general complain of tbe irregularity, 
as the omission to take a sworu etatemeot from tbe complainant cannot prejudice him. 
It tbe complainant is not examined. It must bo a matter of evidsnoe to be decided 
by tbe Court beating tbe esse whether tbo evidooco without that of tbe complainant 
li iuScieot for a conviction, 19 L.W. 481=23 Cr. L.J. 739=31 lad. Cas. 21B ; 16 L.W. 
820. Tboobject of (be provisionas toexaminatlon o! tbe compiaioaiit nionMoncatbU 
realty to prevent issue of ptooessj to accused ta oases of frivolous or vexatious complaints. 
6ticb examluatlon canoot be regarded as part of (he complaint to ascertain what specific 
charges are preferred by the complaioaot, 13L.W. 693 = (1922) H.W.H. 353. The words “ at 
ooce''CQ (his s«(foa cfeacfy fodfeate Chat «ootBp/jIa( must ordlniri/y be presaatad ifl 
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pereoa ; olherwlM a Mugiilrslfl ihouH b« very loaih to U1c« eognlrince and »boald not accept 
the eompUlnl not HRTjed by the alleged complainant and not preferred by a fereon duly 
authorized to Institute the rpcelflc complaint. No process should bo Isiutd against accused 
unless the Magistrato has first exsmlued the complainant and when a yiordonazhm makes a 
complaint the Ifaglstrate may lake cognisance It satisfied that It nas really her complaint 
hy nbatcTer moans It reaches him, and bo may issne a commission under S. £03, in/ra, for 
the examination required hy this teclton. but a Magistrate has no potrer to Issue process to 
an accused person srben a complaint was presented to him by the alleged agent of a 
jtardonos^ia on her behalf nlthont the complaint being signed by her andwiibout a power- 
of-attorney filed along with the complaint. 42 C. 19. A complaint nhich is otherniso proper 
is not illegsl, merely because the penon making it has no personal knowledge of the oQonco 
committed, 21 Cr. LJ. AUsSS Ind. Cat. 6S2 bni in such a case the Magistrate must satisfy 
bim^lt fnlly that a cate has been made oni for iune of process, 10 C W.K. 1030. A 
Presidency Magistrate need not examine the complalnaut on oath at once; complaints to 
the PrcMdency Magistrates are geocralty made by mcaos of an affidavit or solemn affirmation 
before the Magistrate himself and so no farther examination on oath Is necessary. See 
33 M. 606. It a complaint Is dismissed witbont examining tbe complainant under this 
section, the Magistrate cannot call npoo tbe complainant to show eanso why he shonld not 
he proceeded against under 8 2U, I.P.0. 28 Bom. Ii.R. I90w27 Cr. L J. 740s93 Ind. Cas. 63. 

Substance of examlaatlon aball be reduced to writing.— The IjegUIatnre does 
require that a ifsgistrate taking eognitance of a complaint shall examine tbe complainant 
upon oath and the sabtUnee of that examination U by law required to be reduced to writing 
and that writing most be and was Intended to be distinct from tbe complaint, end merely 
asking the complainant to swear to tbe complaint and sign it, is not sufScient compliance 
with law, 18 A. 221. The examination will certaloly bo of much assistance in ellelting 
tbe aotual facts on which the complainant desires tbe Magistrate to take cognizance and 
how moeb of the tacts alleged, tbe eompUioant knows personally, 18 A. 231. 

Sbafl be afgaed by compfafaaat.— When tbe complainant did not sign the exami- 
nation which was reduced to writing by tbe Magistrate under Ibis section, it was held that 
it cannot subsequently be used as evideoce of the statement made by the complainant in a 
prosecution against him for perjury under 8. 193, 1 P.O., 6 C W.H. 840. 

Proviso (a) was Intended to meet decisions like, 9 B L.R. 145 (F,B.) ; 8 B.L.R. 19 
which held that referring tbe esse to a Subordinate Msglatiate for disposal before reducing 
the ezamiaatianofeomplaioant to writing was iiiegsl. 

Proviso (aa) —This proviso baa been newly added allowing a Magistrate to taka cog- 
nizance of written complaint by the presiding officer of a Court and by a public servant 
acting or purporting to act In tbe discharge ot his official dntiea under Ss, 195 and 476 and 
476A, in/ro, without examinlug such presiding officer or public servant on oath. This 13 
enacted for the purpose of avoiding inconvenienca to public oCSci.'Us, of appe^riog before 
Magistrates when exetoiaing their statutory funotlone. When a police-oCScer makes a report 
in writing even in a non-cognizable offence, tbe Court can take cognizance without examin- 
ing tbe police-officer on oafh as a complainant, 49 M S23 (F.B.). 

Sub-aectlon (b).— The Municipal Magistrate of Calcutta is a Presidency Magistrate and 
in cases of complaint made to him under the provisions of tbe Calcutta Municipal Act, he is 
required to examine thecompUinant subject to the provisions ot this sub-section and any 
provision In tbe Mnnicipal Act must be taken to be subject to the provisions of this snb-seo- 
tion and where tbe provisions of this enb-aection have not been complied with, the conviction 
and sentence should be set aside, 32 C.W.N, 1091«48 C.L J. ig0~30 Cr. LJ, 231 
111 Ind. Cas. 62. 

Maglatrate may require complaint to be reduced to writing .— a complaint 
under 8. 4 (1) (h), »tij>ra. may beoral. bnt aPresldeney Magistrate may require the complaint 
to be reduced to writing and generally in Presidency towns complaints are made by affidavlu, 
sworn before the Magistrate. The examination referred to in this section by a Presidency 
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JMagislIrsteh not therefore ohUgatorj, but tfae Magistrate Is cot excused from the seceasit; o( 
placing OD record the uecessar; evidaaea of complaloant’s suthorltf to file acomplalot, 
32 C. iS9 at 472. From the rrorditig of this eectloa aud the next it is clear that a com' 
plaint need not be in writing but can be oral. 

20 1 . (1) I£ the complaint has been made in writing to a Magis- 

^ , .... trate who is not competent to take cognizance of 

Ptooeduta by Mftgls' ,, , » a .. , • , » 

tratanot competent to the case, he Bbali return the Complaint for presenta- 
take cognizance of the j.jjg proper Court with an endorsement to 

that effect. 

(2) If the complaint has not been made in writing, such Magis* 
trate shall direct the complainant to the proper Court. 

Magistrate not competent to take cognizance.— If a Msgistmto is not cots* 
peteat to take cogalzsaee of a case, ho shall return the complaiat lor presentation to the 
proper court with an endorsement to that eQect and be is not entitled to examine the 
complainant on oath uudec S. 200. supra, 10 C.W.I7. 10S6. A MsgUtrate may not be 
competeat because h) ol his not beiogempowered nnder S. 190, supra, or (9) of his sot 
having local jurisdiotioa or (31 of want ofsaoctlon noder 8s. 107 to ISO. supra, or U) of any 
special or local law, or (51 of hie beiog not empowered to try under 5ch. II, eoi. Borto 
commit for trial under 6. 206, infra, or (6) of the accused claimtog (he special pririleges of 
Chapter XXXItl of the Code. 

Shall return the eomplalat.— If a Maglstrats oa a perusal of the written oomplaiot 
finds he has no jurisdiction to eotertaio the eomplaiot. his duty is to letuin that eomplaint 
to be presented to the proper Court. 5 Pat. 477, or be may send the ease to the Magistrate 
or Oourt cempeteut to try the offence disclosed in the complaint, 17U.L.J. 859» 
?Cr. LJ.6. Ke need not or ratber should not examine the oompfsiosat In such a case, 

10 O.W.N. lose. 

Suh-aectfod (2l,-~Tbis sub-seotlon which was introduced in the 1693 Code permits an 
oral complaint being made. See 1 Boa. 549 at 592. 

202. (1) Any Magistrate, on receipt of a complaint of an offence 

of which he is authorized to take cognizance, or tcMch 
iBau“S PUWMS^ * ° t^^»^f^rred to him un der section 193, may, 

if he thinks fit, for reasons to be recorded in writing, 
postpone the issue of process for compehing the attendance of the person 
complained against, and either inquire into the case himself or, if he is a 
Magistrate other than a Magistrate of the third class, direct cn inquiry 
or investigation to he made by any Magistrate subordinate to him, or by 
a police-officer, or by such other person as he thinks fit, for the purpose 
of ascertaining the truth or falsehood of the complaint; 

Provided that *save where the complaint has been made by a court* 
no such direction shall be made unless the complainant has been 
examined on oaf A under the provisions of section 300. 

(t) lOmitted by Act IJ of 2936, S.G.} 


Added by Act It of 1926, 8. 4. 



COUPCiAIKTS to UAOIBTnATES. 


877 


S3. 201—203] 

(2) If any inquiry or invcstigalion under this section is made by a 
j^ersonnol being a^lagislrate or apolice^ffieer, such person shall exercise 
all the power? conferred bj* this Code on an officer in charge of a police- 
station, except that he shall not have power to arrest withoat ^varrant. 

{2A) Any Uagistrale inquiring into a case under thisseetion may, 
if he thinks jit, take etidenceof witnesses on oath, 

(3) Thisseetion applies also to the police in the towns of Calcutta 
and Bombay, 

Amenditieot.— Sab-»«tIon (IJ hw b»e*i wdraUrf wjth a prorlio. Sub-teetJon (2) 
ftliobubeea redrafted; Subiwtlaa (2*A) If new. ProTi«a(b)to lab-fcetba (1) hia been 
•meaded bj Act II ol bf omittlog tbe ttme sod addinR tbs tame to the first 

portion ol the prortso. Tbe follawiflfi are the prloelpal ebenset made bj tbe amend' 
ment 

(1) Third elasi Ma^iitntes Lave been giren power to niake prellminarr Inqalrles 
perwnallr ; 0) aathorltp to make a preliminary l&<)nltf baa been giren ia any ease In which 
the Magistrate tblebi fit (dr reatoos to be recorded Id wntlog. Tbe only groaod eontem* 
plated by the present cectioa Is {( the Magiftrsle If not latliSed as to tbe troth o( the com* 
plaint Thia is thonght to be ondeslnble PI Tbe words " lo^olry er Inreatlgation *’ bare 
been enbstUated tor tbe ezpreuion ’’prerlans local inrestigation " which »t pretest the 
UsgUtrate it empowered to order and power Is glreo to take eridesee npoo oath ia the ease 
of sneh prelialaary iaqairy. ({) Presidency Magistrates are enabled to »et nnder this 
section withoat fpeclal antbonzitton.— Statement o/06;ects and Eeasont. 

Scope Bad object of the eectlon.^Ao ia^alry er InTcstlgation coder this teotlon ia 
designed toaSordthe Uaglstnta an epportnnily of either confirming or remoTlng tneh 
hesitation as he may teel in respect of issoiog process agslnfttheaccofed ; the nature of tbe iQ< 
qniry varies with the cirennistaaces of each ease, and it is certsinly not contemplated that it 
thonld be always exhsostire. Freqtieally all that is required ia tbe elaeidstionofaome minor 
point or the fnmmiry determination o( tbe soGcieucy ol the available evidence, but least of 
all is the icqsiry-a prelimiaary (rial of the acensed at which he Is entitled to addnee his evi* 
deoee before process can issue open him. Tbe drgru of fornsality of tbe proceedings and the 
Width and depth of the inqairy Is entirely in tbe discretion of the Magistrate. The provision 
is enabling and not obligatory as soon as bo has satisfied himself, upon tbe materials 
placed before him that process shonld issne.its object is fnlfilledandit is certainly not incnai' 
bent on him ordinarily or expedient that hesbonld practicallyeoter upon tbe trial of the ease, 
39 Cr. L.J. 554 at SoSsllfi Ind. Cav 43. This section applies only to complaints of ofieooet. 

' OSenco ’ is defined in S 4 (1) (o>, supro. A proceeding nnder S. 107, supra, cannot be 
regarded as acomplaiot of an ofieneoand therefore a Magistrate cannot act nnder this and 
S. 303, in^a, with regard to a proceeding nodec 8. 107, supra, S9 Cr. L.J fiGSolll Ind. 
Cas. 459 ; 23 Cr. L.i. 257 m 107 Ind. Cas. 693. BimiUrly an application for mainteoane 
nnder S. 433, infra, is not a eomplaint of an offence aod the Magistrate is not empowered to 
tend each an applicitian far inqniry and report, 1935 P.R. (Cr- J) 25w2 Cr. L J. 421, 
approoei in 29 Cr. L J. 9i)3«lll lad, Cas. 631. When a compUiot of Court ia mads by a 
Civil Court and tbe records sabmitted to a Magistrate for inquiry into an alleged offence 
under 8. 476, sn/m, there wonld be no room for a preliminary ioqniry which is eontem* 
plated under this section as the Civil Court when acting under 8. 476, iafra, forms a jodl* 
eial opinion on the evidence before it u to the nasessity of a proseention and each eomplaint 
'of Court cannot bs derit with nnder tbisaad 8 203, tupra, 21 Cr. L.J. 310«SS Ind. Cas. 
470 where 16 Cr, L J. 161*27 Ini. Cat. 543 Is/alfateed. The object of tbe section is to 
prevent tbs barassiag of innocent penons by an indiscriminate issne of process in eases 
where there is no inSeient ground fat proceeding against them, Unless and until a 
Magistrate U satisfied that there is in bU jndgmsnt snScient gronad* for proceeding he 
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should not compel the appearance of the acoosed before him. The inquiry ia to be held to 
enable him to gee vrhethec there la Bufficlent gwuod, 39 M. 918 IP.B ). Prooesa ia not to Issue 
xrheta there exists doubt as to the truth of the complaint, fl9213 Pat 3l = 21 Cr.L.J, S19- 
flB Ind. Cas. 773. The procedure oPcalUag upon aaaccused parson to render an explanation to 
enable the hlagistrate to decide if ho ^ould issue prooess, has been condemned on sexeia! 
occasions. It is not lair to the accused that be should be called upon to state bis defence 
before the prosecution have laid all their cards on the tabla Though there is no obligation 
on him either to appear or to render an explanation in the preliminary inquiry, a refosal 
or failure on his pari to attend in answer to a rule nisi issued by a hlasiaii^ate is likely to 
piejudlce the mind of the Magistrate and a coiopliaaee therewith, to expose him toseiioui 
risks, 27 Cr. L.J. 711 at 713=93 Ind. Cae. 903: Bee 30 CW.K. S12 where 40 0. 444 is 
/ollmi’&d. The practice of calling upou ih« aoeused why a summons or warrant should not 
issue against him is, however much adtantageocs it may be in certain cases, though not 
illegal, is clearly opposed to the genera) pr/ooipJes ol the Code, and should not be 
allowed to prevail and must be put an end to. An accused person should not be called 
npon to disclose his defence unless the Court is satisSed that ^t'ma /acts case has been 
made out which be should be called upon to rebat, 39 KT. 91B {F B ) following 37 k. 722 
and 39 U. 926. Bee also 29 Cr. L X 39a 106 Ind. Cas. 355. The Full Bench ruling has 
condemned in the strangest terms the practice prersiling in the Prestdenoy Towns oi the 
indiscrimtuate practice of issuing a notice toebon cause why asummons should not iesue. 
The decisions in 6 Bom, L B, 91 and 28 A. 321, were not accepted aa laying down the correct 
law. notice to show cause why proceaa ehoutd Dot issue U a mere lotimatloa that the 
Magistrate intends to take actfou upon the compJaiot, but does not amount either to a 
summons or to an (avitatiou to a party charged to appear or to take any other steps in the 
matter. Moreover it Is not included in thefiltfasobednle of the Code as one of the forms 
to be issued by tbeOourt, nor does it appear to be prescribed or eootemplated by the Code, 
87 U. 18i at 182 opproved iu 49 K. 913 In Oaloutta the learned Ohiel Justice la 

27 O.W.K. 196=38 G. L X 413-24 Or. L.X 333«>?2 lod. Css 173, remarked thus on this 
practice." The Magistrate did not act in accordance with the law contained in B. SQ3 and 
the Besssoos Judge was tight in say tog that the procedure was improper and irregular. 1 
hope this Judgment and the judgment In 21 C,W.Jf' 127*25 0.L 3. 606-17 Or. L J. 
896*39 lad. Gas S28 will be brooght to tbo notice of (he Magistrate and they 
win observe lo this respect the plain provlsiooB of the Code.'* Under the Code 
a wide discretion is given to a Magistrate with respect to the grant or reiusal of 
process and in the interests of the oommuoity geoeraily, it is essential that Magistrates 
ehoutd be vested with an ample discretion in respect of the issue of the process. Except as 
otherwise provided by statute anybody is eotUIed to prefer a complaint in a Orimisal Oourt, 
and in Indta where the Grand Jury system does not exist as an additional shield to innocent 
persona against whom unfounded complaints are laid, it is specially necessary that caution 
and discretion should be used in issutog anmuions. An accused ought not to be dragged oS 
to answer a charge merely becaaraacomplaiot bar been lodged. "An extensive power ts 
eondded in the Justices in their capacity as Justices to be exercised judiolany. Diaoration 
means, something to be done according to the rules of reason and justice, not according to 
private opinion, according to law, and not humour. It is not to be arbitrary and fanciful 
but legal and tegular. It mast bo exercised within the limits to which an honest man 
competent in the discharge of his ofSce ought to confine himself." A Magistrate shonld 
therefore proceed according to the provisions of the Code and if he is of opinion that apnma 
facie case is mada out, he ought to issue process .and caonot refuse to do so merely becanse 
be thinks It unlikely that proceedings will result in a conviction. If he doosao at that stage 
It would be guess work and epooulatioo, which ho it not permitted to do. It is settled 
practice that if the Magistrate having followed the proeodnro laid down in the Code 
exceeded a jodicla! disorstion as to whether he ehoutd (ssue process or not the superior 
tribuoal will be .slow to disturb bis order, 83 C. 606; But the Bombay High Conrt 
has taken a slightly difierent view in 52 B, 148 fotlcunng an earUst decision in 6 B®”*. 
L.R. 9t not accepted as cortoct (a JIadras, The Bombay view of what Is ordinarily contem* 
plated by this section, is merely a prellmloaiy examination of th« eomplalnaat aod bis 
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vUnesecs otsaehof thorn as tho UaRtstrate dsems fit to examioa in the absenoa ot the 
accascd. lint It is going too l\t to say that the eoetion Is limited to an Inquiry of that kind 
and if the Maglitrato dooms it desirable fothlsloqulry to give tho accused an opportuuity of 
appesriog before him and eUtlug whit he had to asy about the accusation and even accepts 
and eoDsiderf documentary evidence irhleh he produces he fa committing an Illegality. There 
Is a clesrdiitiDction between eonaiderlng whether eueha procedure la illegal and whether 
such procedure Is desirable. Tbo undeslnbllity ot such a procedure Is pointed out In 49 H. 
916 (F.B.) and 40 C. 444. Tho eectlon in wide terms gives power to tho Magistrate to 
Inquire Into the case himself. The words ‘the case* are very wide and If the Magistrate 
considers that the accused ehould be given an opportunity of being heard there is nothing 
in tho section Itself debarring him from doing BO. Ifthopoltoe and oven a private person 
can make inquiry nndet this section a /orfieri a Maglstrato making a preliminary inquiry 
can do to. Therefore there la nathlng absolatety Illegal in tho issue dta notice by the 
Magistrate to the accused nnder this SGCtion-and the Magistrate after bis preliminary in* 
qnlry ahonid say plainly whether he dismisses the complaint or be thinks that a summons 
or a warrant Is issued to tho accused to appear before him. But see 49 O.L J. 422 where It 
was hold that a Magistrate acts illegilly to allowing an accused to appear and cross-ezamloa 
witnesses at (hat stage and the illegal act of the Magistrate does not create a right In the 
accused to appear at every stage When a man fliesa complaint and supports it by bis oath 
rendering himself liable to a prosecntloo If It is false, he is entitled to be believed unless 
there is some apparent reason for dlsbcIleviDg him, and to have the person complained 
against to be brought beforo ibo Court and tried, 17 C.W.N. 290; 11 A.L,J. 754s 
II Cr. IiJ. 497s2a Ind. Cat. 749 It ie nndesirable that the inquiry sboold 
be prolonged by the eross'examlnatlon ot the complainant's witnesses and heating 
argnments and there is no reason either In common sense or in law why the 
aeeused ehoald oot be persont at tho Inquiry, 26 Cr. L J. 1394 x69 Ind. Cas. 706, Bat 
the accused has no right to bo present while the Msglstnte is holding tbo Inquiry andee 
this section, 4} C.L.J. 422. It may otcen be a matter of convenience both to allow the 
accused to be present and to allow any legal adviser to watch the proceedings, but the gnnt 
of each a concession by the Magistrate is a mere act of grace and the sconaed has no innate 
tight to it. Froceediogs under this section are not proceedings inter partes but they are 
instituted and condneted by the Magistrate to enable him to satisfy himself whether there 
is or not sufficient ground for issalug process and it is not until process is issued, the matter 
becomes acsse, 27 Cr. L.J. 494=93 Ind. Cae. 894 The procedure laid down in thlsseotlon 
should be strictly complied with and unless this isdone, the order will bo illegal, 11 AL-J. 
921=19 Cr. LJ. 21=22 Ind Cae 165. This eeotlon has application only to a complaint of 
anofienceon which the Magistrate does not deem ft fit to issue process, Weir If, 293. 
Uodet this eection a Magistrate has tbo option of only one out of two alternatives, vts,, 
either to inquire into the case himself or direct a previons local investigation. But he 
cannot have recourse to both the alternatives. If a Magistrate having partially inquired 
into a case, then directs a local investigation be commits an irregularity and If he sufiers 
his mind to be influenced prejudicially to the accused fay the results of such local investiga- 
tion, bis proceedings will be vitiated, 44 A. 939 First, there must be a compfuinf within 
the meaning of S. 4 (1), (b) supra, which is distinct from information under S. 190 (1), supra, 
and secondly, the Magistrate authorized to take cognizance thinks fit for reasons to be re- 
corded in writing after examining the complainant to postpone the Issue of process foe 
compelling attendcnce of the accused while be himself inquires into the matter or an 
investigation is made by another, 37 U. 18 1 at 189/ofiotoed in 49 H. 918 (F.B.); 10 A Ii J. 79 
b 13 Cr.LJ. 704=16 Ind. Cat. 512. Any ilayutrats authorized to take cognizance may 
postpone issue of process. The section as it stood before the amendment permitted only 
the Chief Presidency Magistrate, Presidency Magistrates authorized by Qovernment in this 
behalf and any Magistrate of .first or second class, to act under this section. It was 
rather strange that third-olasa Msgistrate who may be empowered under S. 190, supra, and Scb. 
IV infra, to take cognizance cf complaintsconld not be empowered to act under this section, 
but now the amendment removes this unnecessary restriction on tbird'class Magistrates 
and Presidency Msgistratsa. The accused pe«on has no focus ifanii to be present at th* 
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. pcaUtQin&t; j&quirj under tbis ECGtiou and ta ba heard, 29 Cr> li.X ii^9»9i lad. Ca>. SS3. 
The practice of hearing argumeols oa b«h«lfof the accused ia a preliminary inquiry held 
under this section is not authothed by law aad ought to be condemned, 30 *C,W.N. 312:^ 
2S Cr. L.X303 s 84 lad. Cas. dd3 where 40 0. UiU followed; tea 49 2(. 918 (F.B.}; 14 C. 141 ; 
40 C 444; 47 £. 722, but see S2 B. 443 JaUavnnQ 6 Bom. Zi.B. 91, Al! Presidency Uagietrstca 
other than the Chief Presidency Megistiate had been invested with powers speciSed la this 
eectloa, bofoca the amendment Uad. Cn iitti. of Pr. Buie 10. This is sow unnecessary. 

For reasoaa to be recorded In wrltlnp.'-'The Magistrate is bound to record his 
reasons, 20 M. 337 ; 9 A. 85 ; 1930 A.W.H. W-and 189; lO M.L.T. 120«(1911) 2 M.W.N. 74« 
i2Cr. L.3. 483siilad. Caa, 993; 1902 A.W.K. 199; 23 Cc.LJ. Ia94>«a91sd. Cas. 790; 
13 Cr, L.d. 749=:17 lad. Css. 61. Where no reasons ace recorded for sending the case for 
eagniry by the police the procedure adopted is not Is accordance with law, 29 Cr, £<.J. 9S8*: 
Hi Ind. Cas. B7B. 

May t( he thinks fit postpoae.'-A Magistrate who holds the investigation under 
this section has no power to dtsmua the complaint under 8. 203, vnfra 18 C,W,N. 69. Bafora 
•the ameodment, the wording was ‘'noi.iat\af(ed wtth the truth of the complaint *’ and this was 
the only ground contemplated by the aectioo ; now wider power ja given. It a MagUtrato 
sissu^ process to a set of accused in a ease where on the same complaint another set oj 
accused who had been already tried and acquitted, it was held that he acted Improperly in 
issuing process without paying due regard to what bad transpired in the earlier pcoceediogs, 
SO C.W.H. S46. 

The Haue of proce^a.'xFcosecuttoa of the accused commences with the issue of 
process after the cofflpUiaC has beea eulertaioed by the Magistrate, 37 U ISi at 183; 
33 C. 880. Oace process has been issued, sabsegucat reference for tngulry o nder this seotioQ 
isUUgaU9 U. 232 i 1893 A W.N. 147; 21 W.R. (Cr.) 44. Before process is Issued the 
accused ia not a party to the proceedings under this seotlou and be is not entitled to olalm 
under 8. 340, infra, the right to be represented by a pleader. If ho happens to be present and 
represented by a pleader that was aot by oompnlsioa of law bni of his own free win, 
33 C. £89 at £87. 

Either Inquire Into the case himself. —A Magistrate is empowered to hoid aa 
inquiry Into a complaint of anoflence m order to ascertain whether there isenfSoiest fonnda* 
ilon lor him to issue process against the parson or persons complained against. Harney 
allow the complainant to produce such OTidance m support of his compiaint aa be wished to 
produce and after a conaiderstion of that eridenoe come to the conclusion that evidesoe 
was BO wholly unworthy of credit as to warrant histakiigno further action in the matter 
23 Cr, L.4. 26»9d lad. Cal 33. The ioqniry nnder this section by the Magistrate blmseU 
does not necessarily mean an inquiry by examimog witnesses or by holding an investigation 
into the case. It is open to him to Investigate Into the matter in order to ascertain 
the truth or falsity of the complaint in aoy way he thinks proper. Thera is nothing In 
law to prevent the Magistrate from looking into the police investigation papers lor the 
purpose of ascetlainlng the truth or otherwise of the complaint. The Inquiry under this 
section 18 not limited to any partlcnlar form of inquiry upon looking into the police 
papers he t» eulsded that it was not a fit case tu which process ought to be issued against 
the person accused, there is oothlog in law preventlog the Magistrate from doing so, 1924 
Pat, 225*25 Cr. L.J, 129 - 83 Ind. Cas, 685. 

Other thnn a Msglatrate of the third class.— A thlrd’class Magistrate must 
inqulro Into tbo case himself, since he le (he lowest gndo of hlagistrates, as tberalsno 
MngUtrate euboirdiQato to him. He Is also aot entitled to direct a polics'OfScer or soma 
other person a» he thinks 6t, to ascertato the truth or laUehood of the complaint. 

Direct an Investigation by Subordfoate Magistrate or Police OffIcer.—Th« 
word “favesUgtUdn "if not dadoed la the Code. It must bo taken tohave been uud in 
)U ordinary eense. The Investigation most ba Into the truth or faliity of the altegattoa 
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Intbe p«Utioa o( eompl&lnt, 19 Cp, L.J. 128^13 Ind. C&i. 414. The word " Local *' 
hu beea omitted aow Ibereb} widening the tcope of the loTestigatlon. Great caution ihould 
be ehown la lending, (or the InTeellgatlon bj the police, ehargee egalnat aembers of that 
force. Where a District Magistrate lent lot laqolt; a complaint against an Inspector of 
Tollce withont girlog reasons and without exprosstog bis opinion as to the (ruth of the com* 
plaint, the (lighCoort la Rerision sent back the case remarking it would generally be better 
in laeh a case it the inquiry be pcoanuted by a Magistrate, 29 M. 337, See also 1B34 A.W.N. 
47; 1902AW.N 193 ; 9 C.W.N. 199. Where an inquiry has been ordered by a person other 
than the Magistrate who orders the Inquiry be is precluded from holding a second Inquiry 
himself in the absence of the acensed, 11 A.LJ.754al4 Cr L.J. 493^20 lad. Cas. 749. 
Where a Magistrate directs an inTCstlgation by the pcliee under this section, the police are 
bound to make a report to the Magiitrate as to the result of their iQT>9st!gatlon. It is not 
competent to the Police to send up a charge ibeot against the accused stating a specific oQenee 
to the Magistrate without submitting the teportcailed by the Mtgistnteand proceodiogs 
started on such a charge sheet is eleirly illegil. Tue original complaint is still on the 
Magistrate's file S3 B. 339/ohoicinp 54 C. 303. A reference under this section to the police after 
the evidence of the complainant has been taken and process Isssuad to the acoused js illegal, 
9 U. 232. Where the police on Inrestigstioa hsd examined witnesses Intbecourseofthain'* 
TostigatioD, there IS nothing in law to prareot the Magistrate from looking Into the polloe 
papers sent up to him after investigation (or ths purpose of aseertalniDg the truth or falsehood 
of thaecmpUlnt and a Magistrate will not be acting improperly tf upon looking Into 
the investigation papers by the police be was satisfied that the case is a fit one to 
Issos process or for dismissal, {1924} Pat. 226-26 Cr. L.J. 129s83 Ini. Caj. 689, 
Where aecmplalnt is made against a polke-officer, it is improper to direct another police* 
officer to eenduet the isvestlgation ; the loveatigatlon in such a case sbonld be cos* 
dneted by a Magistrate. 18A.LJ. 620a21 Cr.L.J. 416«36 Ini Cas. 64;21Cr.LJ. 621ik 
Spat. LJ. 61-87 Ind. Cas. 23S:21Cr. LJ. 343-83 lad. Cas. 679;29Cr. LJ. 953- 
111 lod. Cas. 878 : 18 A.LJ. 731 ; 1921 Pat. 31-21 Cr. L.J. 3l9>56Ind. Cas.776;Sl Cr. 
L.J. 649-97 lod. Cas. 663. An oppertunity should bo given to the complainant to prove 
bis ease, 16 C.W.N. 143-13 Cr. L.J. 125-13 Ind. Cas. 7SI. Where a District Magistrate 
holding an inquiry under this section h as evileoee before him which is opposed to the com* 
plaictant's allegations In his complaint and sworn atatoment, the complainant should be 
given an opportunity to meet such evidence and to prove bis case, aod the order of discharge 
made without afiording sneb opportunity holding this tbs •sooaislastsd boas ^d« cannot be 
enstaloed. 29 Cr.L.J. 42-106 Ind. Cas. 494. 

Such other peraoa as he thinks (It. — An inquiry may be made by any person 
chosen by the Magistrate aod sub'section (2) empowers such person to ezerolsa all the powers 
of an officer in charge of a police stsslon except the power to arrest without a warrant. An 
Inquiry may bo made by a clerk under the Magistrate, 33 C, 72 and a Kananyo$ ban be 
directed to inquire by (he Magistrate, i Luck. 299. 

Proviso.— Unless a complainant has boon daly ezimmed under S. 200, juj^ra, an 
inquiry under this section cannot be ordered, 13 Cr L.J, 939— 12 Ind. Cas, SIS where 27 C. 
921 u/oi/o«vd. A Presidency Magistrate has now to examine the complainant himself 
and to have his statement on oath or not before he can direct an inquiry under this section. 
The new sub-section (41 empowers evideooa to be taken on oath in the inquiry held under 
this sootion by filagistrates . investigation is not defined in the Code, it must be taken In its 
ordinary meauiog, 19 Cr. L.J. 128—43 Ind. Cas. 414, See 8, 200, supra, which lays down that 
ordinarily on presentation of a complaint the Alagutcafe shall at ones examine th e com* 
plainant upon oath : exception is made in the case of action taken by Courts under S. 476, 
infra, and a now proviso (aa) is added to S. 300 supra which allows a discretion to Magls* 
tratea to dispense with the ezamlnatioa of the presiding officer of a Court or public servant 
who complains acting in the execution of official duties. By the new amendment, S. S of 
Act II of 1926, Presidency Magistrates need not reduce the ezamlnatioa into. writing. Wheu 
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thecomplaiotia al«ady in'writlBg. When iliecompIaiaMs jnade by a Oooct ludet B. 195, 
saprotljis Bectioa cannot apply; bnfc trbeQ aeomplaint is jaado by a pablia BefTant, this 
proviso may apply as complaint of coart alons {s meotioned heraia. 

Sub-6ftcUon BaVeacUos » naw and empowers a iragUtrate iDqaii'jng 

into tlie case to take evidence of witnesses oo osih and so the deoiaions which held that the 
inqoity is not a judicial one an no longer Uw, 39 M. 750 • 2i MX.J, 795 ; 22 B. 835 ; 82 
A. 30, and is in accordance with 36 G 12. A proseentioo can be ordered on this basis of the 
evidence recorded under this sectioa, 24 Cr. I..J. 863 (2)w7* Ind. Gas. i054 (2J. 

RevlsloQ-^Thc High Court will not ordtoarijy Interfere with the details of an 
inquiry or investigation uadee this Bection and partloalarly will not do so oo the grocod 
that it was loadequata as the degree ol formality of the proceedings and the width and 
depth of the inquiry is entirely la the discretion of the Megistrate {go long as he confines 
himself to the simple question of issue of process oe the dismiisa! of the complaint) and the 
ptovlsloo U eofthlvog and not obUgatoty. 33 Cr, 1,.3, 552 at 556=ii6 Ind, Cas. 48. 


203. The Magistrate before whom a complaint ia made or to 
vphom }t has been transferred, may dismiss the 
plwnfe?***'* ^ complaint, if, after considering ike staienient on 

oath {,ij any) of the complainant and ike result of 
the* investigation or inquiry (if any)i under section 202, there is m 
his judgment no sufficient ground for proceeding. In such case he 
shall briefly record his reasons for so doing. 


Amendoient.'^For the words “after examining tbs complaint and conglderiag the 
resBlt of tbs isvestigatioa Ufanj) mads under S 203“ the words " after consideeing the 
etg^meutoaoath (tlaarl oi the eotapUloast and the tcaaUof any iavestigatioaor inquiry 
uadet thepsecedmg section" bare bson aabstUnted. For tbs words “ any iavestlgation'’ the 
words “the iavsstigAtlon" has been substituted and after the words “or inquiry*' the words 
** if any " wets inserted by Act II o! 1926, 9. 6. 

Scope of tbe section -~Therc le ao warrant for the proposition that ti a complaint ia 
ciad«ag<dastaaacoa8Bd person the MegUtrate is bound tosummoo fbs accused if there is any 
evidence in support of tbs complaint, even though the Magistrate finds that evidence ansatls- 
faotory and believes the complaint to be bilse. In each a case tbe Magistrate is joatiSed la 
asttng tmdei secUca and * Sesiions Judga ot Oisliloi Magwtsata could act be legaily 
compeiled to eUEsman the accused when tho MtgUtrate finda so safficient grounds for 
proceeding, 33 Cr. L.J. 631«U6 fnd. Ca« 494. TbU section providea for the dismissal 
pf a complaint on any one o! three grounds— U) H tbs Magistrate upon the etitamant made 
by thecomplainant reduced to writing under S. 200,»«pro, fiada thatnoofieoee has bean made 
oat; (2) if the Jligistrate distrusta the etatenieat by the compisinant ; {3) il the Jlagistrate 
distrusts the co2iplalB*Bt’* ntatoment bat his distrast ia not aafficiently strong to warrant 
him to act npon «, except upon a further inquiry as provided for In 8. 202 4Upra, 14 0. Hf J 
13 B.600 ,27C. 921, SedalsoS B031.L.R. 742ss6 Cr. L J. SS ; 13 B, 993 ; 27 Bom. IcR, 352w 
26 Cr. L J 991 ** 87 Ind Cas 827 The Ua6»*t«t« 1« *1* other cases is bound as soon as tbe 
complainant is examined to issue process to have the accuiai person hronght before him. Thi* 
eeotioa applies only Vo evsea where there baa beou aoiataenl procMS to the accused and once 
process IS issued there bat becQ a comnienceiseot of the proceedings and tbe complaint cannot 
bo dismissed under this eeotioQ. The proviso to S. 436, tn/ro. eanaot apply to a dismissal 
under this section. It only applies to the c»e where an accused parson his boen diwhargod. 
Where no process Is issued to tUe aocusod at all and he does not appear In Court and the 
uemplalnt agamst him is dismissed eummarily, the accused person cinoot bo said to have 
boon discharged It is only atter ho hw appoatod la Gonrt and tba evidence against him ts 


* *aoy ‘ altered Into ''the' by Act 11 of 1926, S. 6. 

t loHrted by Act II ol 1936. B. 5. 
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foQod to be iQiTifficient to as to m^ke It annecesssrj to call upon bim to enter apon his 
defence that be can bo discharged. Before Iheamendment Courts wore unanimous that In tbe 
case of the diimlsBal of complaint Under this Mctloa notice was not neccssar^, S5 A. 78; 
10 A. 158, The amendment baa left thoso rulings untouched and therefore no notice Is 
nccessarf when a complaint Is diimlssed under this tectloR or under S, 204 before further 
inquiry It ordered, 47 A. 722 • 49 U, 918{P.D.). This tcetloa refers onij to cases taken 
cognizance of by a Kfaglstrato. The hfagUtrate who holds the inquiry under 8. 202, supra, is 
not competent to dismiss tbo complaint under this section, fS C.W.N. 65. See also 43 0. 473; 
IS A.L.J. 612. An application under S. lOT.supru. does not fall within the definition of 
complaint in 6. 4 (1] (A), lupm, and therefore this eeotlon cannot apply to such A case, 
25 Cr. L.J, 89976 lad. Cat. 28. 

Dbmlsa the Complaint after examlalngr the complainant,— It Is Imperatire 
on the Magistrate to examine the complainant on oath and thus giro him an opportunity 
of showing cause against prima/ncfs grounds for distrusting his complaint. He cannot 
dismiss the complaint under this section wltboatglrlng the complainant an opportunity to 
anhstaotlate tbe allegations In the complaint by producing evidenco, 85 C. 1230. The 
proTlsIona of this and 8. 200, luprn, are imperatUeaodany dismissal of the complaint withoot 
examining tbe complainant Is withoot jarisdiction, 13 B. 590 (P.B.]; 9 C.W.N, 199; 
SO C. 923 ; 33 C, 1:21 Cr. L.J. SlSsSS Ind Cea 679. An order diamiaslDg a complaint 
under this section Is clearly unsnstalnshte when the complainant has not been examined at 
all and there la no Talid disposal of the complaint, 48 B. 860, but it Is not illegal to dismiss 
a complaint under this section without examiniag tbe complainant on oath when the 
complainant was not present in Court on any of tbo dates on which tbe matter comes before 
the Magistrate ; 1! tbe complainant does not choose to bo present in Court, be cannot After* 
wards be heard to say that the case eboutd be eent back for further inquiry on tbe ground of 
failure to examine him on oatb, 48 C. L.J. 90w29 Cr. L J. 798x111 Ind. Cas. 126. After 
examining the complainant on oath, tbe MagUtrate may dismiss the complaint at oaoa 
or may elect to bold an inquiry under 8. 202. If bo elects to proceed under 6- 202, supra, he 
is bound to giro time to the eomplaioaot to produce his witnesses on a particular day fixed by 
him Bud if no witnesses are produced on that date, be may dismiss the complaint. A 
complaint cannot be dismissed on a mere pemsal of some doenments produced by tbe accused 
before the police and by putting certain question to tfae accused’s pleader in an inquiry under 
8.202, supra, without examining the complainants' witnesses, 16 C.W.N. 143x13 Cr. 
L.J. 123=13 Ind. Cas. 781. A Presidency Magistrate may dismiss a complaint without 
such examination, as Terificatloo on oatb of the complaint is a sufficient compliance, 
33 U. 606 : bnt see tbe amended 8 200 (6). When a Magistrate dishetieves tbe complainant’s 
story he is not bound to summon bis witnesses and examine them before acting under this 
section. 14 C. 707 ; 27 C 921 ; 6 0 W N. 293 at '297 : 10 C W N. 1086, but when once be bad 
issued summonses to complainant's witnesses be is bound to examine them when tendered 
by tbe complainant before dismissing bis complaint, 20 M. 388. The conclusion must be 
arnsed at by the Magistrate by the exerclee of a discretion based on judicial considerations, 
23 U L.J. 510. A Magistrate u not at liberty to dismiss a complaint merely because the 
complainant is actuated by malicious feelings in making tbe complaint nor is it open to 
him to dismiss it. if the ofience complained against appear to have occurred long time ago ; 
there being no limitation prescribed by law fora prosecution for anoSence, Ratanlal 549, 
nor can a Magistrate refuse to entertain a compUint or dismiss it snmmarlly on the ground 
that if it was entortained, it would tend to bring hundreds of similar complaints and would 
also stir up old religious feelings, Ratanlal 562. Horeau ha dismiss A complaint which he 
believes to be false by methods not warranted by law bnt shonld follow the procedure pres* 
cribed by the Code. Ha is bound to examine the oomplalnant and record a finding that be 
does not believe tbe evidence and then only he can dismiss the complaint under this section, 
S0CP.L.J. 2=112 Ind.Oa8. 770. Bee also 27 0. 921 at 924. A dismissal under this section 
does not amonnt to an acquittal for the pnrposea ot S. <03, infra See explanation to 8. 403, 
infra. I( a complaint pending before a Magistrate is sent to the District Magistrate with 
t, view to Its transfer to some other Oonrt the Distnct Magistrate is seized of the case and 
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has iaWsjtotlaQ td dismiss tbe cotapUiat aadar (bis sectfoQ ffafiat examining tha xecord 
he is of opinion that tbe complaint was wholly unfounded, 2S Cr. E.J, SSSbQI Ind. C»s. 
13. A cnmiaat case does not abate on the death of tha complainant and tbetelore a M^is' 
Irate cannot dismiss it on that ground, Ifi Cr. t.i. 7i3w30 fnd. Cas. 1001, Where a Com. 
plaint is dismissed under this sc-ction, no award of compensation under 8. 260. infra, is allowed 
09 there was no discharge or acquittal, A Cv. L.J, 36. This sectloa has no appUcatlon to a 
proceeding before a Tillage Magistrate as the ptoTisions of the Coda do Dot apply to proceed' 
lags before a Tillage heedman etzeept in a very fow speoi&o Instauees. Set the dismissal ot a 
oomplalot hy a village headman is not, so far as tho Coda lays down, any bar to a Sah- 
Magistrate proceeding with the case oo a complaint prelerred to him aiter tbs dUmissal of 
a previous one lor default o! appearance by the vUlago Magistrate, S3 M.L.J. 102s2S Cr, L. 
d. SOTimIOI Ind. C&a 691. This section baa no application to a case mode over for trial 
and disposal by the District hligUtrate to a aubordinate Magistrate. The latter Magistrate 
cannot hold a preliminary inquiry under 8. 202 neprn or dismiss the oompiaiut under this 
section and he cannot take aetton under S 476, infra, holding that the complalat to be false 
after dlsmuslug the time, 16 C W.K. 93»1S Cr. L.3. 70»22 Ind. Cas. 422. 

Considering the result of the JavestlgAtion or Inquiry If any under 
section 202.— The use of the word “any" clearly implies that an investleation or iS'- 
quicy under 8. 202 may or may not be made and Ucannot be said, the obaoge in the laagu* 
age of the sectiou by the amendmeat makes it obligatory on tbs Contt to raako an iavestl* 
gationor inquiry. The change ts merely veibaland is note ohaoge in substaaca. This 
eeotlen is not in any way de:^andeat upon tho proTisionsot 5. 202, supra, aod an iorestigation 
or inquiry under the fatter section is not a condition precedeot to the dismissal of a 
complaint under this section, 26 Cr. L.]. 92t»36 Ind. Car. 939. A duiolsul of a complaint 
solely on the ground that the Msgistrate agreu with lbs police repots is illegal QqIbbs 
such repost ismadeapart oithe order, 2l 1I.L.3. 432w7M.l<T. 179nll Cr.£iJ.33i» 

3 lod. Cas. 928 The Inquiry or investigatioo is lor the purpose of ascertaialog tbs tmth nr 
falesbooS o! the complaint. Any report aubmltted under 8- 202 shall form part of the record 
and U to be considered by tba Magistrate before dUmlssiog Ibeoompiamt, 14 C. Iff ; 33 C.i > 
IS B. S» tr.B.i, 

There U.no aafffcfenC ground for proceeding.— The erpe/ssioa ‘‘euffiatenS 
gronad” points conelusireiy to the fact which the coraplaioaat brmga to the knowledge 
of the Magistrate audio his esttbHsblog mprima facie truitworthf esse agsloet the 
acsQsed, A Magislnte in dfersiesfog a oamplaiat $bouii not be loduenoed by eoasideraticoi 
altogether apart from the facts which are adduced hy tbs cosoplslnaat in sepport of the 
charge and ahouid act proceed exoiasirely on what he presumed from the surroandisg 
elrenmstancee to be the motive by which ibe oomplainsst was aotuated in csovlsg the 
matter. In so doing bo failed to exerolfotho dlseretioBsry power of sammary djsmJseat 
Ooder this soctfon. The mollres by which compHloaots araaotusfced'mBst necessarily bo of 
the most varied descriptlofi ; any attempt to delermioo them would open but a wide and 
epeaulatlve field of Inquiry, rba'objset ol tbe Code js » provida a machinery for the 
poalshmeBl ol oflenees against the subataotive orfmJosl law. Had it been ioteuded tbat the 
Magistrate should only proceed to inquire into so alleged oSenca when the compHinant's 
motives were sach fts he conld approve of, wry different langaags would have beau used, 

33 B. 99& (P B ) at 593. Xa dismissing a oomplalot under tble section a Magislrate bMto 
exercise a discretion b»sed on judicial conslderatlans. That the probable result ol procaodiog 
is undcslcable or thecondact and moUvee ol complainant are discreditable Is irrevelsnt* 

38 M. 312. Where the question relates to thoolvil rights of patties tho complaint m»y bo 
dismissed. IT Cr. t> J. 409^:39 lud. Cas. 988. A Magistrate eionct dismiss aoomplointoa 
the ground that the complainant bad auSered do penoual Isjuty and U only a mere tool of 
aoother, 19 B. 610. K Masistrate has oc juefsdletl on to dismiss a ecmplalot under S. Wi, 
I.P.O., oo the ground that the ease WM one ta which do jury would convict the persoo 
complained against, 21 C W M 852. A Magtsttat* may dlaovls* a oomplalat If after pstuslng 
the record be Is of cplnioa that no case of a erlmiwal obaraetat U made out agalost the 
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ucnicd, 6 B.L.R. (Ap. Cr.) Proccst caDnot be refused oa Iho ground that a civil ctiU 
xnaj' aSord a more codtcdIcqI and appropriate remedjr, g M.L.T. 332; 17 Cr. L.J. 4l)6sSS 
lad. Cat. 903^10 W.R. (Cr.) 40 ; 8 W.R. (Cr.) 69. Where the Criminal Court entertains a 
complaint which is purelj of a Civil nature it aodoubtedljr countenances the scandalous 
abuse of Its orm procett, It ruormoualj and uaneeosaaciljr inoroiscs its own work, it 
encroaches upon the prOTlnco of the CItK Court, It deprives the Oovernment of a great deal 
of its legitimate revenue and last but not least, tt deprives itseif of its primary function as 
the vindicator of outraged justice and becomes merclj a tool in the bauds of the unsoru* 
pulous, 2 U L T. IMl (Jour.) ; 5 Cr. L J. 64 (Jour.). 

Shall record briefly hla reasons.— The ptovUlons ol the Code as to procedure 
ought to be strictly complied with ; non-observanco of tho provisions of the Oodo leads to 
mneh confusion and waste of public time not tospevk of invoivlng the parties In unnecessary 
expense, 37 A C23. Tbo Magistrate Is (o record his reasons In writing, 21 C.W.N. 127; 
27 C. 921 : IS A L J. 642 ; 40 C. 41 ; 25 Cr. L J. 1502 - 63 Ini. Cas. 153 ; 16 C.W.N. 833sl3 
Cr. LJ. 434-15 Ind. Cat. 4S4 ; 13 Cr, L 3. 432— 19 Ind. Cas. 432. Unless the Magistrate 
records bis reasons ior dismissing tho complaint under this section It will be Impossible 
for the nigh Court as a Court ol revision to consider under 6. 436, in/rn, whether the 
discretion vested in the Magistrate under this acetion bad been properly exercised, 
14 G 141 at 14S, hut a lallute to record reasons Is at tho most an irregularity and 
V7in not be ioterlercd with In revision oBle''a a fallore of jnstlca has in fact occasioned 
thereby, 25 U 546 . Weir II, 244, but where a Magistrate dismissed a complaint on account 
o! the delay In fiUog tho complaint and also eu the ground that the charge was made from 
Improper motives, Jttld, there wero no aulCcloot grounds for dlsmlssalin the absence of a 
finding that the complaint was false or unsustaloable. 38 M. 512. The Full Bench decision 
in 29 U. 126 after an elaborate review of all the authorities has held that a Magistrate who 
had dismissed a complaint under this eectiou Is competent without any order of further 
inquiry by A superior Court to rehear the complalut. The dismissal of a complaint Is no 
bar to the Magistrate re-eotertalalog a second complaint on the same facts, 21 Cr. L J.615- 
58 Ind. Caa. 68 : 21 Cr. LJ 379-59 Ind.Cas.859: 21 Cr. LJ. 660=57 Ind. Cas. 820; IB 
Cr. L J. 296-33 Ind. Caa. 329, but a difierent Magistrate Is not entitled to reopen tho 
matter on the presentation of a second complaint to him on the same facts 28Cr. L J. 536-102 
Ind. Cas. 344 where 22 A- 103: 36 A. 129 aro/oUotoed. See also 29Cr. L.J. 1097-112 Ind. 
Cas. 681, which took the same vQlw/olfoio(n<; 22 A.103 : 29 A. 7; 36 A. 129; 23 C. 963 ; 23 Cr, 
L.J. 737-69 led. Cas 625 ; 29 Cr- L.J. 57 - 99 lud. Cas. 69- It is utterly contrary to sound 
principles that one Magistrate ol co-ardiuato jurisdiction ahould In efieot and aubstanea deal 
with as if it were an appeal or a matter (or revision, a complaint which had been already 
dismissed by a competent tribunal of co-ordinate autbority, 29 Cr. L J. 1097-112 Ind. Cas. 
681. Bee also in this conoection 16 Cr. L J. 814—31 Ind. Cas 830 ; 36 A. 53 and 129 ; 22 A. 
106 : 27 Cr. L J 383-92 Ind Cas 693 ; 23 C 632 (r.B ) ; 29 C. 725 (F.B } ; 33 A. 78 ; (bni see 
23 C. 933 ; 24 C. 235 and 528 ; 4 C.W N 46 and 26 ; 24 M. 337 , 23 U 239 ; 38 A. 129 ; 26 Cr . 
L.J. 991-87 Ind. Cas 627,16Cr L J. 174 -27 Ind. Cas 5S8 ; 33 A. 78 ; 29 A. 7;9 A. 83 ; 

S A.L.J. 137 ; 3 A L. J. 562-16 Cr. L J. 814 : 1911 P.R. (Cr J ) 10 (F.B.) ; 9 Bom. L R. 230 ; 
lB.64|3Pat L.J. 348, 28 Cr. L. J. 975-103 Ind Cas 311, 13 Cr. LJ. 688 - 23 Ind. 
Cas. 833; 22 A. 106, 21 A L.J. 219. Unless there are epeciil reasons a Magistrate will 
not be acting properly if he entertain-i a second oomplamt. There is nothing Illegal or ultra 
vires ol a Magistrate reviving a complaint which be himself bad dismissed under this section 
even though the District Magistrate had declined to order farther Inquiry at .the request of 
the complamant, 35 C. 413. Though no doubt there is no absolute bar to an accused person 
being put in peril of a fresh trial In respect ol the same ofieneo in a case where the first trial 
has ended in an order ol discharge, it is a well-recognized and salutary rule of law, that a 
Magistrate of co-ordinate jurisdiction ihucid not entertain a fresh complaint In respect ol tho 
same ofieneo when it is based on facta which were known to the complainant and on evidence 
which was available when the first trial was held, A departnre from this rule Is In effect * 
an assumption by tbe Magistrate of the powers of the appellate Courband is utterly contrary 
to sonnd principles. 39 Cr. L.J. 444-115 Ind. Caa. 3(»: 29 Cr. L.J. 1097-112 Jnd. C&*. 681 
49 
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Further Inquiry.— 8.' 436, infra, empowefa a farther Ingairj. That eection floes not 
empower a trial which is flistinet from an Ingnityas defined In B. 4 (1) (k), supra. Farther 
ioquir; under 8. 436, infra, has been heldito mean an inquiry of the same nature as was pre* 
Tiously held under 8. 203, supra, and cannot inclade a further inquiry after summoning the 
accused, 29CrtiJ. 372»108 Ind. Cai. S28. /olfowtH/; 30 C.W.N. 312s26 Cr. L.X 305s 
8$ Ind. Cas. ^9 and 101 Ind.Cas. 633. When further Inquiry is ordered after setting aside the 
order of dismissal under this eection, the Sabordioate Magistrate who is to hold the further 
Inquiry cannot immediately summon the accused stating that the District Magistrate had set 
aside the order of dismissal and directed a further Inquiry, 29 Cr. L J-S72sl09Ind. Gas. S03, 
hut see 29 Cr. Ii.J. 1059=112 Ind. Gas. S63, where it was held that issue of notice to the 
accused straightway without taking further evidence is a procedure which is not illegal but 
very undesirable and the Code evidently intends that further inquiry should be mads in 
order to see whether a notice should not issue i e.. it is still an inquiry under this Chapter, 
see also d9 C.L.J. 422 at 423-24. When a complaint is dismissed under this eection for failure 
of the complainant to appear and to give a sworn statement, the complainant cannot be 
heard to complain and ask for a farther inquiry and no order for further in- 
quiry should be made in such a case, 43 C.L.J.90»29 Cr.I/ J. 793=111 Ind, Gas, 12S. When a 
complaint is dismissed under this section oo notice to accused is necessary before ordering 
a farther inquiry, 47 A. 722; 27 Cr. LJ. 302=92 Ind. Cas. 590; 40 A. 138; 49 tf. 
913 (F.B.) where 47 A. 722 la/olletrei: 35 A, 73 : but when a complaint is dismissed under 
this section after giving the accused an opportunity of being heard an order for further 
inquiry should not be made, withoat giving notice to the accnsed, 27 C W.H. 553=23 Cr. h.3. 
1$Q»76 Ind. Cas. 236. This is of doabtful authority as theta is no provision of law under 
which a notlco can be given (0 acoused before process is issued against him. When further 
Inquiry is ordered into a complaint which had been dismissed under this seetion, the Magis- 
trate bad oo option buttosammon the accnsed and cannot again dismiss the complaint 
under this section, 11 C. W.K. 316, 


Revision,— The Bigh Court will refuse to interfere in revision if after making proper 
inquiry and after satisfying himself the Magistrate finds the dispute ispnrelyof a civil nature 
and dismisses the compUInt, 11 W.R. (Or.) 54 ; 9 W. R. (Cr ) 21. But when the discretion 
Is exercised by the Magistrate improperly by dismissing the complaint bolding the case was 
completely lor the Civil Court without assigning satisfactory reasons, the High Court will 
Interfere in such a case, 20 W.R. (Cr.) 60- 


CHAPTER XVII. 


Of the Commencement of Proceedings before Maoistbates. 

This Chapter is beaded ' Commencement of Prooeedlogs before Magistrates 8. S03, supra, 
applies only to oases falling under the provisions of Chapter X7I, supra, where there has been 
ho issue of process to the accused person; where as accused person is summoned to appear and 
answer a charge by a Magistrate, then there is a Commencement of proceedings before the 
Magistrate within this meaning of the Chapter and once the proceedings are commenced the 
complaint cannot be dealt with under 8 303, supra, Ratanlal 544. Process cannot be issued 
against an accused person without first examining the oomplalnant on oath, Weir II, 241. 

204. (1) If in the opinion of a Magistrate taking cognizance of 
Issue ot process there is sufficient ground for proceeding, 

and the case appears to be one in which, according 
to tho fourth column of the second schedule, a summons should issue in 
the first instance, he shall issue bis summons for tho attendance of the 
accnsed. If the case appears to be one iu which, according to that 
column a warrant should issue in the fint instance, ho may issue a 
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warrant, or, if he thinhs fit, a summons, for causing the accused to bo 
brought or to appear at a certain time before such Magistrate or (if ho 
has not jurisdiction himself) somootber Magistrate having jurisdiction. 

(2) Nothing in this section shall bo deemed to affect tbo provisions 
of section 00. . 

(3) When by any law for tho time being in force any process-fees 
or other fees arc payablci no process shall be issued until the fees are 
paid, and, if such fees are not paid within a reasonable time, the 
Magistrate may dismiss tho complaint. 

In the opinion of the AlasIstrete.^Tho opinion of tbo Magistrate referred to in 
this ecction is hli own Icdependent opinion ; where an inquiry by tho police is held and 
the result reported to the Staglstrato tho opinion of the Police Inspector expressed In tho 
report will not warrant the complaint being dealt with otherwise than it would hare been If 
there had been no such report, 4 U.ILC R. 162. Tho Magistrate is giran a wide discretion to 
Issue process and the section speaks of hie opinion. It is not open to a party to contend 
that tho Magistrate exercised jutudictioo rested in him under this section wronglnlly, or 
issned a process on insulSclent complaint. It the Magistrate had jurisdiction to issne 
process the trial would be peefectly regular even if tho Magistrate exercised that jurisdiction 
on InsufSeient graonds, 16 C W.K 1105. A Magistrate has jurisdietiou to rescind an order as 
to the issue of summoos under this section and direct a Bubordinate Magistrate to bold an 
Inquiry and report uodet S. 201, supra. An order coder this section is not a judgment to 
which the prorlslons of B. S69. tnfra, will he applicable and the Code does not forbid the 
Magistrate reconsidering hit order on sufficient gtoonds, 39 C.L.J. 329^27 C.W.M> 6S1 b 2S 
Or. L.J. 464-77 Ind. Cat. 816. 

There it aufflcleat ground for proceeding.— A Magistrate has full power on receipt 
of a complaint to issue a summons to the accused if he believes the troth of the complaint, 
If there are good grounds for proceedlog. be may issne process at once withont making 
any inquiry beforehand, 21 Cr. L.J. 220= 54 Ind. Cas. 1004 The only condltiou reqnisita 
for issne of process is that the complaint and the sworn statement mnst show sufficient 
ground for proceeding, 1664 W.R. (Cr.) 33 , SeeaisolB Cr. L.J> 625=39 Ind. Cas. 994. Thera 
fs nothing illegal in a Magistrate first issuing process for one ol the aoeosed named in the 
complaint and then changing bis mind and moing process for all the accused withont taking 
farther evidence before issuing the second process foe all the accused, 29 Cr L.J. 293=107 
Ind Cat 778. Where the police after iovestigatioa made a report to the Magistrate to the 
efiect that the complaint was true and the Magistrate tberenpoa directed the case to bo entered 
as such, he cannot Bubscquently decline to eutec into a judicial inquiry merely bccanae in 
his opinion there was no chance of a conviction and no useful purpose would be served by an 
inquiry, held that the complainant was eutltled to be examined under 8. 200 sujrra and to have 
process issued against the accused and for the atteodaoee of his witnesses, 29 C. llO, 1904 A.W . 
N, S : 21 k. 265 In a case in which a prosecution Is started by a person in the position of 
aOovernment Pleader who has no personal knowledge of the facts, who makes statements 
on information furnished to him. and who does not disclose the source of his Information, 
it is reasonable that the Court before issuing process should satisfy itself upon proper 
materials that a case has been made out lor issuing process to the accused, 10 C W.N. 1090. 
The fact that the complainant did not apeeifically and in terms accuse any one of an oSence 
under the Penal Code does not aCect the questiou; if the fact as stated is the complaint 
constituted an ofience under the Penal Code, theu the Magistrate has jurisdiction to proceed 
with the case. 26 C. 7B6 Frocesa should ordinarily iasue against all the persons accosed and 
the practice ol Magistrates issuing process to some of the accosed only when no discrimina- 
tion is mads by the complainant is unwartaated, 4 O.V.N. 560. 
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May Isaue a warrant, or, Jf he thinka fit, a summons,— Aa to Jasno ol summons 
the word * shall ’ ia used ia thJa section* A sammoas becomes cnneceseary when the 
accused appears oi his own accord to anawee the charge aud insists the charge against him 
ba proceeded with or dismissed, 25 B. 532; 1915 P.R. {Cr. J.j 5, It, la not imperative on a 
Magistrate to issue awatrant in every oase shoivn la the columu that a wattanfe shall issue in 
the hrst instance. A wide discretion ia given to the Magistrate to auhatitute a summons for 
a warrant and he may even lor au&cicat causa shown recall a warrant already issued and 
issuaasummoQS instead, 8Gr.L.J.lft7. 14 Cr. LJ, e04«aZt Ind. Gas. 478. He may even 
issue a bailable warrant in a &oa'bailahiec.’i3e(19U32ld.V.N.4S2»i2Cr. L.!. I20->11 Ind. 
Caa. Sl4. The Magistrate may alfo dispense mtfa the attendance of the accused under S. 203 
sn/ra, wheuaver he issues a summons though the case is a warrant csss, 21C.5B8. A 
mere uotice to the person eompUiued against that a preiimisaty imiviliy will be held la the 
matter of the complaint does not amount to a summons. Such a notice is neither contem* 
plated by the Code nor ia it one ol the forms in 8ch. V of the Code; S7 M. IBl /olhwd in 
43 M. aiSiF.B.) 

If he had not Jorladlctluo.— Those words were introduced for the first time in the 
GodeoilSdS Though the Court is not bound by the complaint and sworn statemeut 
recorded in framing the charge or dstermimog jansdictiott hut may loch into the evidence, 
it cannot go outside the record and when erideaue baa yet (o be tatea it must decide the 
question of ]Utisdictioaprtma facts pending further xnatenais being regularly placed before 
it on the basis of the compbiat and sworn statement, 1908 A-W.N. liSs^S A,fi,3. S33s7 Cr. 
LJ. S3i. 


Sub*38CtiOR (d).— This wai introduced io the Oodeot ISdS ; the Court Fees Aot 71! of 
1870 aud the rules made tbeceueder make provision for the payment .of Oouit fees and 
prooess'fees in oriminal cases. Under 8. itOof theCourtFess Act, the High Court is to make 
sulesastotheieeschstgeablaior serving and exeouimg prooesses issued by all the Courts 
under its ]Qtisdictian looludiogarimmal Courts, A Luck. 563atSC4. No ptoesaa shall be Issued 
until the piescsibad («e is paid and if not paid within a reasonable time the MagUtcete may 
dismiss the oompiaint. A complainant by omsUiag to take out a euramons okoaot keep a 
case hanging oveca man for an Indefinite time. The summons is merely a means of proeur- 
tng aUendance, and If the acoused appears of hie own accord without a summons, he fs 
entitled to require that t&e complaint shall either be proceeded wuh, or dismissed. The 
Magistrate must take care that procecdinge are conducted with reasonable expedition as 
will prevent the pottles from bring improperly harassed by undue delay, 26 B, SS2 at 937, 
When a complaint is dismissed lor failure to comply with this sub seetioo, a further 
ioquity maybe ordered under 8. 438. s»/ra, by the Sessions Judge or Dutnet Magistrate. 
Is non-cogaizable warrant cases nelthee compUinant cor ths accused can ba compelied to 
pay process fees for the eummoning of witnesses although tha complainant must under this 
eecticn ordinarily piy procesa fee for summoaing the accused, 27 Cr. L.J. 413» 
S3 led. C&a 79. S. 20 of the Court Fees Aot has reference only to fees foe prooescos Issued 
in the case of ’’ofienesd and since an order for payment o! mamtenanoe under S. d93i>tfr(t 
is not a oonvicUun for an offense, the application cannot bo dismissed under this sub* 
eectloa (or (allure to comply with an order for payment ol proocas'feas, 16 H. ZH. 

Or Other lee payable —The payment in respect of diet money aad traveltiog 
expenses o! witnesses fall onder the head of ' other fees payable ' and the Court has perfect 
right in a private prosscntlan to Insist epoo thesofocs being paid in advance before procoss&s 
areis8ued.8 64tin/r* provides for the X>oeal GoToromant to make rules whloh would 
permit In ccrUln cases this liiblfiiy to be transferred to tbe Grown, S Lock. S83 at 383. 

neviJfon.— When aellhet the complatat not the ovldenco for the prosoctttloa dfseJosed 
a ci.-o against the accused but process had been issued uodor this soctioo, the High Court 
eaoquash the proceedings agaiaH* ihoMcttaad, 23 0. 7a6{22 C. 131; 25 0. S33; S30. 68 5 
39 U. 661, 20 B. M3. 1839 A.VV.K. 2(3. 
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205. (1) 'Whenever a Magistrate issues a 
“•? summons, bo may, if ho sees reason so to do, dis- 

PCDM With personal -.i .. , i . . i 

ttiendsDco ot accasjd. pcDse With the personal attendance of the accused, 
and permit him to appear by his pleader. 

(2) But the Magistrate inquiring into or trying the case may, in 
his discretion, at any stage of the proceedings, direct the "personal 
attendance of the accused, and, if necessary, enforce such attendance in 
manner hereinbefore provided. 

Scope of the section.— The ptorUions of this scetioo shoeld bo freely otilfsed when 
80 mnchprojudico ozltti against the appeataaco ot females in publlo and especially when the 
law Is set in motion to gratlly prirato spite. The mere impression of a Magistrate that certain 
female accused are not yiardnniulim is not aaffioieot toasoo for refusing to allow them the 
benefit of this icotion, ti Cr. LJ. tS7=i tad. Cat. iiSZ. A Goars ahoufd abstain from 
compolliug a pardantuhxn womin’a appearance in Court unless and until the case against 
her has reached the stage at which her personal attendance Is clearly and legally required 
in the interests of justice and it is the duty ot the Court to see that the machinery of the 
law is not utilised as a means of satisfying petty aplte, 9 Cr. JL J. ISSwl Ind. Cftfl. 101, 
This eection applies to all cases In which a Magistrate may issue a summons. Although a 
case may be one lo which a warrant may be Issued in the first mstanee, it is not necessary 
for him to do 19. Be may under S. 7fi (‘s) supra cancel a warrant issued aud substitute a 
summons. Thus the seotion applies to all ease where the Magistrate in his discretion thinks 
fit to issue a summons Insteid ot a warraut or cancels a warraut and substitutes in its place 
a summons, fi A. 89 ; 21 0. 589. It does oot apply to a case where the accused has been 
arrested without or after the issue ot a warraot, 2 Pat. 793. There is so prorislon in the 
Code to proceed against an acoused person It is only with epeeial permission of the 

Magistrate that the personal attendsnee can be dispensed with in cases where the Magistrate 
Issnes a summons in the first Instenee. The power of substitutlog a summons for a warrant 
is not to ^ardanashin ladies only. It should be exercised in the case of all female accused, 
14 Cr, LJ. 604^21 Ind. Cas. 478. 8. 8G6 (3) infra prondes for the pronouncing of 
judgment In casss like these m the proseuee of the pleader where in the case of conTictlon 
the sentence is one ot fine only. See tbe new section 8. 510A which permits trials being 
held in tbe absence of the accused In certain cases. 

Issues a aummona. — A Magistrate may issue a summons ereninscase where a 
warrant is to be issued Sea S. 20t tupra. This eub-seotlon applies only to cases In which 
the Magistrate h-is issued a summous in tbe first Instance aad it does not apply to a case 
where the accused has been arrested without or after the issue of a warrant. After the 
accused is produced lu Court the whole trial bad tn take place in his presence and If tbe 
accused absconded after charge, the trial cannot be ccnoluded and the couTiction had fn his 
absence. 18 Cr. L J. 978—42 Ind Cai. 333. If a warrant is issued then he is not entitled to 
dispense with personal attendance of tbe accused and permit him to appear by pleader 
except on the ground of illness. See 2 Pat. 793. 

If be sees reason to do so.— Tbe power conferred on a blagistrate to dispense 
with tbe personal attendance of tbe accused Is discretionary and in a ease where be has in 
the exercise of that discroticn permitted a person to appear by a pleader, the concession so 
granted ought not to be teroked and a warrant Issued to the accused to enforce hie atten* 
dance, 38 C. I,.J. 9*24 Cr, h J. 902"73 Ind. Cas. 159, The Maglstrato is to exercise his dis- 
cretion in the matter of dispensing with tbe personal attendsnee of the accused. The Magis- 
trate should place upon record his reasonsfortefuslogan application for permission to appear 
in Court by a pleader, more pirtieularly when the applictaion Is made by a pardsnashin 
lady aoensed of an oSence, fi A. 69; 21 C. 5SS;4S U.3S9 ; 14 Cr. L J. 272=19 lad. Cat Ml ; 
17 C.V.N. 1243=15 Cr. L J, 29f =23 Ind. Caa 439. Butpnrianashia Islies ate not ase/ 
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right exempted Irom gcrtonal attesdasce in Conti, wibco they bappea to be coxaplaitsaots, 
d iL nod ibe High CxiVitt has tbepoxtet to set aside as order ret^uiticg persons! atteadaoce, 
8 C.W.K. lit, Vfbere a refnees to exeeuse peteooat atieadance oi a lady admUted 

to ‘b^tt purdah tsdy on the gtonnd that othet ladies of tbo same class had appe.iTed in Court 
of their free v?iU, thaHigh Court wUl loterfere with such an otdet la revision, 23 Ct. L.J. '94 
(1)»»99 Ind. Caa. 126 (t). 

Permit film to appear by pleader.—See fi. 340in/rfl aatothe rlghtof accuacd 
pctSQBB to ha defended by pleader. The words ‘appear by pleader' ata nowhere dafined. la 
ordinary acceptance these words mean ‘reprosented by pleader’ that is to eay, having a pleader 
to act and plead, la this eectloa the word 'appear* eeecaa ta convey a double meaning seem* 
ingly connoting not merely authority to act and plead but also authority to petsooata the 
accused but there ie nothing to show that the double meaning was intended by the Legts* 
lature. It is necessary that some one should be present at the trial to look aitsc the Interests 
oi the accused and all that this eectfon provides iS that, where the Magistrate sees St, a 
person against whom asummona has bean issoed may bsesempted Irons personal attendance, 
provided he engages a pleader to attend aad Bee that the proofings ere properly and legally 
couduoUd, The law considers that the interests ot the aceneed will be completely sate* 
guarded li bis pleader Urn attendance. That is all that can be gathered from the provi' 
stoas of this sectloo. A similar iatontioD is to be gathered irom ibe provisions of S. S 6 l 
in/ra, also iS C.L J. 366 at 37Ss29 Ci*. L.J. i9si66 lad. Cas. 545 ; when an order voder 
this eootioa lass beeo made dlspemlsg with the ponoaa] attendaaoe of the aocused and per* 
saiMiog him toappesr by pleader, the Imperative prorisiocs of 8. 849. in/ra, are eompJied with 
whoQ the pleader for the accused is examined oa behalf of his client. The section allows 
the accused to appear by pleader sod such appeertnee involves too petformsDce of all aois 
whfoh derolro upon the ecottsedid thecemrseof the trial such sssssweriog tbeexamlaatlos 
of the Coast under 8 ^ 91S in/ra. When the personal atteadanee is dispeosed with ead the 
acouaed permitted to app ear by pleader there should be oo objection to allowing the amused 
to leave to the pleader to make a statement, if any. on their behalf, uodor 5. St3 tn/ra sod 
such a course would sot in anyway prejudice the accused sad the Msgistrste would be 
acting improperly when he compelled the attendance of the accused tor the purpose of 
exaroinatjon, 2S Cp. 226“93 lud, Ce«. 1028 Thatsimsof 8 366(5^ is/iftt support this 
view for it coutomplatea ths absence of the accused op to the stage of judgmeot and even 
after that stage whan the judgmens is one of oeqatttaf orfsoue of fine. Again the fotmof 
summons in Sch. V Form I itapUes also that the plsidet who appears to represent the 
accuecd for the purpose of auawenog the ebatgo and this would laofude aasweriag ^uesfioos 
put by the Magistrate ou the ca&e made out by the prosecution or pleading or tcluaiug to 
plead to a charge under S, 2bS tn/ra, 46 C.Iid, 363s:33 Cr, I 4 .J. 43 >>169 Ini. CsB SiS. The 
discretion under this aectiov is one that eboaid be Uberally e xeroised, if Cr. L>J. 272^ 
19 Iud.Cas.69>4/i;fhucin9 11 Gr. UI. 197s4 Ind. Gas. ilS2. 

Key dispense with p^ersoaai Dttendaoce.-^lnaoasowhero&Maglatrato dispenses 
with the petBOoal atteBdaac* of *a aeousod and permits him ta appear b/ » pleader under 
tbia sooUou, the Magistrate should ootg on the record that euoh periaissloa h u been granted 
and not leave it to mere impUcatioo, 83 E- 2 S 6 , and there should aSbO be 00 record a clear 
Indisatioa that tbo person who represents the occated was duly appointed by him. Soo 8 . 963, 
in/ra, la tbss conn^cUon. The MagtstratecaUDOtdiiipeDsewlth thepersoualatteudanceof tbs 
eoenpiainant but only ol aco used pecsoos, & A. 93. Aa acoftsed parson to*whom ft suoimons 
waa issued failed to appear paiBoaally but appeared through his Tnukhiar who ro^ueated the 
Court to dlspeoso with the personat attoodanoa of hisoUeot. Tho Magisttftto Insti* 
tutod oontompt proeesdingi against the acouwd audet 8. 17*, l.P.O., held by the High 
Court that in ease the Magistrate considered petaonnl attendaoco neco&sary* he would bav® 
fixed a day and informed tho taufcJitor tbHit hiseUoatdld BOt appear, a warraut ahottld bo 
isaoediTT C. 98 J, but it no special permUstos to appear by pleader Is given, the prosauce ol the 
pleader caonot be taVoR fta presenee Of the aaoutod and the cash cannot bo proceeded with, 
SIVf.R, (Cr.) 25 and reasons lot nfailng leave to appear by pleader, should be given, 8 A. 69 



8. 20G1 


PRSLIUINATIT INQUtRT IN SESSIONS OASES. 


391 


»T]d ft Ifftgfstrat^ ftcli Qarcft<on«b1f in entorelngpcrgoBftt attendance of an Inralid acensed. 
6 O.W.N. Ilx. Ineaaei Trfaera pcrtonal atteodanes b dispenicd with, the Magistrato may 
tike ft recognizance hood from the acensed to appeit either porsoDally or by agent when called 
npoD, S B.H.O R. (Cr. Oft.) M. 

Sub'ftectlon (2).*— 3. 906 (3) In/ra permits the abseneo of the acensed np to the atago 
ot deiiTeiiog Jndgmeni and OTen alter that stage when the judgment is one oi acqnittal or 
ODO Imposing a aentenea ot Sne, This sub icetloa glre^ powsr to the Magistrato at any atage 
to Insist on tba porsonsl attendance ot the accused and It necessity to enforce the attendance 
of the acensed. 


OHAPTER XVIII. 

Op Inquiry into Cases triable by the Court op Session or 
Hion Court. 

Ob)cct of Prellinlnary Inquiry.— Tha object ot the law In proridiog tho inquiry 
shall bo held by the Slaglstrate before tba acensed bas to undergo a trial in the Court of 
Session seems to be toprerent the commitment of cases In which there is no reasonable 
ground for eonTietlOR. The proTlsion of law la caleulited on tho one hand, to save the 
snbjeets from prolonged anxiety of undergoing trials for offences not brought home to them ; 
and on the other hand, to sara the time of the Court of Session from being wasted orer cases 
la which the charge is obriously not supported by such STidence as would Justify a conTio* 
tioa,9K ibi at 193 A Court ot Session cannot taho cognizance of any ofience unless the 
acensed has been committed to it by a Magistrato. The object of the rostrletlon was 
presumably to secure, In the case of a person charged with a grare offence, a preliminary 
inquiry which would aflord him an opportunity of becoming acquainted with the oiroum* 
stances of the efience imputed to him and to enibU him to malie bis defence, 3 U. 351 at 
333; lO B.L.R. 289 at 289. The object ot the preliminary inquiry is (1) to prevent charges 
being tried by Sessions Courts without a pnma faext cate and (2) to give to the accused full 
notice oi the charge he has to meet. The Magistrate must not lightly take upon himself 
the duties of the Sessioos Court on the one band bat be must not subject tho accused to the 
andety and expense of a trial on the other, without giving him an opportunity so long as 
any reasonable probability exists showing that he should not be tried, l3Cr,L.J. 677 at 
834sl7 Ind. Cai. 813. 


206 . (1) Any Presidency Magisttalo, District Magistrate, Sub- 
divisional Magistrate or Magistrate of the first class, 
or any Magistrate (not being a Magistrate of the 
third class) empowered in this behalf by the Local 
Government, may commit any person for trial to the Court of Session 
or High Court for any offence triable by such Court. 

(2) But, save as herein otherwise provided, no person triable by 
the Court of Session shall be committed for trial to the High Court. 


Amendment.— The words ‘‘not being a Magiitrate of the third cUze * hare been newly 
added depriving third elaai Magistrates of the power to commit. 

May commit —By the new amendment tfaird'class ilagistntes are incompetent to 
commit. In Msdru, previously all third class Magistrates were empowered to commit. A 
Magistrate is not hound to commit in every case. A Magistrate who has been Inrested with 
power to commit under this eectioo hu authority to eirry into eSect any of the provisions of 
ChapUt ^Yllt ot the Code which relates to cases UUble exclotlTely by the Goort of Sessfoo 
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aod to cases tvh!cb in the opinion o! tbe Mftgisttate ocgfat to be tried by sucb Conrt and 
tbetetore the Ifagistrate conld legally pass an order of discharge, 6 A. 47? at 479. For 
purposes of oomraitment, a Subordinate Magistrate, if duly ecupowered, has equal powers 
wUh the District Magistrate who cannot gWa inatmction to the Subordinate Magistrates 
regarding jndioial proceedings, such as oommaocameat of preiiminary inquiry or the desira* 
hlUty of committing the rvccased. The only course open to the Diatelct Magietrsto, If he 
wishes to interfere U drat to withdraw the case to hU own dls and deal with It according to 
law, 6 W B. (Cr.) 61. If the case is ono which » Magistrate is both cocopetent to try and 
adequately punish he has no discretion to commit the accused to the Court oi Session, 19 Cr. 
L.J. 664>»25 led. Caa. 923, Although a Magistrate has large powers of discharging the 
accused he should only eretoiae it whan he is clearly of oplntOQ that the eyidenea for the 
prosecution va unworthy of credit 11 it is a taaUat of we ighiag ptobabjUties, ha should be 
well adytaed in leaving the case to the Conrt of Session which alone is empowered to try it, 
and ehculd not discharge the accused because in his opinion ha ought to have the benefit of 
doubt, 26 A. 634 at 370 ; 13 A.L.J ill ; 39 Bom, L.B. 639 at 641 ; 1 Ran. S26 ; 33 H.ti.T. 
133«28Cr. L.J 12aH)=99 Ind. Cas, 321 (1) ; SO Cp. L.J. 234=114 lad. Cas. 88; 35 B. 163; 

4 Lah. 69; Si G 849; 4S M. 874. See also notes undar 8. S09, infra, at pp. S98-40i. la commi* 
tting cases not exclusively triable by the Conrt of Besaion the Magistrates shall exercise a 
proper diaeteiioa and give adequate reasons for their actioo. When a Magistrate of 
the Gret class committed a case of theit to the Conti of Sassicn on the gconnd that the 
ease was connected with another case which he felt bound to commit, the High Court 
olBcrabay set aside tbeorder of cemmUmeoifts no valid reason was given tor departing 
irom the ordinary procedure prescribed by the Code, IS Bom. L.R. 998*>2 CrX< Rct> 
387. See 1909 A<W.K. 23, where the order of a Magistrate committing a case oi celml* 
nai treapasa under S, 4i7, I.p.O , was set aside as nasustainable in law. Bee S. 216, 
Irt/rn, lor power to set aside iilegat cotamitments by the High Court. See also 21 A.tiJ,420 
•■29 Cr.li.J. 6698381 Jnd.^ Caa 133, where Uwasheid tbata pettycase ought not to he 
committed to the Court of Session. 

AtasUtrate empowerod fa this bebaif.-^Wbsre a commltmest is made without 
jurisdictiog, it is void. 11 C.C, R. S3, but when the Magistrate acts with jarisdietion the 
commitment, e g. to a wroog Sossioos 6onit. oonld ba set aside only on n point ol Uw by 
the HtghOourt noder 6 215, mjra, 39 M. 387- See B 533, infra, which makes provision for 
vaiidattug irregular commitments made by Magistrates not duly Invested with power to ' 
commit. 

Of to the High Court.— Ptasidenoy Magistrates commit direct to the High Court 
which exercises Its original ctlminaf jurisdiction In cases committed to it ; when a moSussii 
Magistrate committed to the High Court, such commUment Is not void, because (he local 
Sessions Court hss jurlsdiotioa, 42 M. 791. Ao loqoJsltioa dwwnup by ft Conner, under 
det JFo/ J679 has the eSect of a valid commitmeot to the High Court in Calcutta and 
Bombay,,whea the High Court has accepted the commitmeat, 31 C, 1, hut the iutisdlcUoaof 
a Presidency Magistrate is not ousted by the Inquisition dcawa up by the Coroner, 16 B 159. 
The Coroners Act doca ootapp^y to Madras. 

For any offence trlahln by aucfi Cotf rt.— *' 2Wa6/a ” and not “ exdnsively 
triable,’' A Sassions Court can try any oSeooe under the Penal Coda, sec B, 28,e«pro, and 
there is nothing in law ptobib! ting & Magistrate coounitting » eummons case to the Court of 
Session. B«tlher6aresMtioasl,ltea45»ad254,<n/pa.whloh!lmlt the MagUtraU’s pow« 
of comtnllment. Boo alto 43 M" 83, where commitiseat to a Court ol Soaslon of a case which 
oould adequately ba punished by the Magistrate was held good, hut see the obsorralioos la 

15 Bom. L.R. 999w2 Or. L. Rfi-r SS7, as to tbe oommUtal of cases which Afaglstrsioe can 
try anddoclda to tbo already overworked ConrU of Session. A case properly triable by a 
MagUtralocasaot be commlitad to tho Court of Session mewly boeausa tha witnesses for tbo 
defence are not In attcodaitea nor for tho cuson that tha Msglstralo Is going on leave, and 
It would ba Inconre Blent for hit saacaMor to hold ode noeo laqulty. 
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207 . Tho following procedure shall bo adopted in inquiries beforo 
rrocedure in In- ^fapistratcs whcro the case is triable exclusively by 
qniiies rreparatorf to . a Court of Session or High Court, or, in the opinion 
commitment. Magistrate, ought to bo tried by such Court. 

In a ease in nhlch a MBRlstrato U eoinp«toot to trj and adc<]aatelj pnnisb, no discretion 
Is alloired to him under this lecUon llo commit to the Oourt of Session IS Cf. L.J. 664= 
2S Ind. Cat. S92. 

Tho Code seems to htTo been caretully framed nith a view to provide that no one shall 
be committed for trial xvlthont his bavin); provlooslp had a fair opportunity of meetiog the 
charge upon which ho is to be committed. 10 B.L.R. 2SS at 299 Tho objeot of the law in 
providing that the inquiry shall be held by the Magistrate before the aecused bag to undergo 
a trial In the Court of Session seems to bo to prevent tho commitment of oases in wliioh there 
is no rc.aionabIe ground for conviction. S A. 161 at 162 The words " ought lo bt iriei" 
occurring in this and 8. 317, infra, most bo read with 8 25i, infra, and a ease which ought 
to be tried by a Court of Session is one which a Magistrate Is net competent to try or is one 
in which in his opinion an adequate punishment cannot bo inflicted by him. 24 0. 429 * 

4 Bom. I. R. 83 : BatanUI IfO. See also 1618. 590; 11 A L.J. 439 = 14 Cr. L J. 3M- 
19 Ind. Gas. 960. They do net restrict the ground on wbieb a Magistrate should arrive at his 
opinion as to the want of jorisdiction in himself or to bis InabltUy to sentence the accused 
adequately, if, for Initaoco the Magistrate considers that a complicated question of law 
arises, or that some connected matter is already bofote the Bessions Coart, or that a trial 
with a Jury or with assessors who may be eboson from experts would be more satisfactory, 
there U netbiog preventing him from committing the ease to the Court of Session, 42 U. 83 
I following m. 289 (F D.) and 3 C. 493. A commitment so made cannot be quashed by the 
j High Court on the mere ground that the panishment which the llaglstrate oould have 
C awarded would have beeo suSolest, 11 A L.J. 439=14 Cr. L J. 304=19 Ind. Cb8. 960. 

[ Where a eesefs not exclusively triable by the Court oiBesthn but (be Magistrate leof opinion 
that the ease ought to be tried by the Court of Session, then be must give reasons for hli 
entectsiaing that opinion as tho ord-*r of commitment is a judloial order, 29 Op. L.J. 612= 
109 Ind. Cas. 891 /oiiounn^ 11 Bom LR.18=9Cr L.J. 163 = 1 Ind, Cas. 104and 24 C. 429; 
lO.W.N. 414. If from the very beginning the Magistrate is convinced that the case in hla 
opinion ought to bo tried by the Court of Session be should forthwith follow the procedure 
laid down in this Chapter, but If in the coarse of the proceedings, he is so convinced, he 
should stay proceedings and then adopt the procedure laid down in this Chapter. The 
provisJona of 6 317, *n/r/y, do not orer/ide the express provisions of this Chapter^ 13 Cp, 
L-J. 677 at 882 = 17 Ind, Cas. 813. If a Uaglstrato decides under this section that the ease 
is one which ought to be tried by a Court of Session then ha must adopt the procedure laid 
dowu in the chapter .and not the procedure prescribed by Chapter XXI and this discretion 
cannot be limited by the provisions of 8. 234, infra, 3 Ran. 43. 


208 . (1) The Magistrate shall, when the accused apjicarH or i.i 
brought beforo him, proceed to hear the comjiluln. 
produced ant (if any), and take in manner Jif-reina^ter jhov)(I- 

ed all such evidence as may be produced in uiijqjoii 
of the prosecution or in behalf of the accused, or as may U f/jp 

by the Magistrate. 

(2) The accused shall be at liberty tocross-e.xa’ninotl,'. 

for the prosecution, and in such case the prosecutor iiia\ i> 

them. 

CO 
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MagiEtiale sball te«e snob process unless, for 

aenoyMagtote to record his reBsons. 

scope »oa object ol the • ®°‘"“‘„| cu a.!coc. v.ito«»» “o' 

ceetion «re m iTeTSmioea but where It U oetesw *■> »•»" 

be ptoaoeea oo bch.« o! the ««cerf ’“»®‘ j-„„„lioo U eoiKted bj !»V««‘“>o 1^1 

ptocM, to ptceor. the etoienM ol .„. fit to do eo. recoiaioB »f “« '» 

on the Magiatfate to refuao auch ao ‘ to hftTe the whole o£ 

writing lor hia-teEuBal. 31 Bom. t.B. 523. session a«a oot merely a part 

the procmeble eviaeoce plated at the trial „ „„ j ipiiaitj end rKOid a 1 

ct it. For thl. tod a Mafil.l.ato 1. a. Court ol Be».ou, S«b-^Ho» « 

tbea, 8 UabIeoritocob.Iot«h«tor»ralt«lbe r» « „llhMt 

COIltempUtestheproauotioooltbefr.dmt.by h P totorentiou cl the 

the aid ol the MagUlrato while ? Kgatd to thlB 

Maslatote to Kcet, the attendance ol ^ ^ to naue procera H he 

Maglatnlte ha, a dieerelior, lot ...sen, ^ pog V/,B, tequlte, the .ridwoe «l'"rf 

a«lM It ucnoeemir to do to . ' 4 ,a„o up, it fioet no* .* 

to In theee eob-eeotioui to be ceooided betoie a oharge dr aiaoretlon e«n 

Magtattate to teeotd the erldanoe ol wltoMaee whom j^la ptoeednto appoata to be 

hr eub-Beotlen ( 8 ) ho hat deemed It ihe acoueed to wail till the 1»»‘ 

S^aoeuieot.nat...oo.blewh..eaatbep.ooeamoolaltaww a,lej |» 

moMOt and then reoulto the MagKtrato to •»“““ "‘“"To,, IwnW preUminary » 
:imHrg o..» *b. proceedmgbelore to^-ato^^^^^^^ 

the trial and. while the law 10 order to atold oo accused and prowdea lot 

the Magwlrate to eaamio. »»? ”‘‘””J^”fdrf!»e. wilues... telore drawing up a oharge 
the Megietrate also aummon.ng and exatninrng „amlna deleuoo witness alter 

even giaea the Magtatralo a dletrelto” ®, ,.„',c„„,a under S. S13. rn/ro. It doj> “O* 

ohMS«.thencaiioeUh. oharge and wiWesaeJ altel oharge or ere» Mete 

compel the Magietrat. to » 7 f “ Ti“T»ntt.'.r, to do so, 38 H 321. B» also to 

oharge, 11 lot reasooB teootded ha deome 

thiacoBnaetion,49H. 928. talote bira.-Ubo aeensed OHieors 

When the accused eppeers ” B„a lot lha tagnity. S' '•’'““A 
in obedience to a summona issued to him * J „sued against Wm. 

betote the Maglsteia undat '“^uan appear by hit pleader. See B. MS. 

accused when bis personal attendance is eicusea can PP uaeul cannot bo mane 

But under tbs. acetion tba ^ons^ meet ' J,„,crfed the eridonc. in the “b“”” [ 

toth,.h..uc.oMh.«io«.e4. to titoonrtol Session, it wa, held tb.t 

Ih, acensed and oommitled the aoeused lot trial to in 

hla ptocoduro was lllogai, ISclr 11. 239. .vldencc es moy be produced.— 

Hero the complaint II ””F “‘TTtfeball hear the complainant aod tote all 

111 , laid down in this section that the _ "oullon or on behall el ‘b' “““'f.', 

meh. evl3«ic« armay he prodBcedin sopportol P . . p,_ 531 , tJndet S. IW j ' 

m^rreahton 1 * ■“•nd.tory end «»"»* “• 'person"' 

w. ,!rro.e llagi.lratorcaj late ™ '"iiT or tolhe Msglsltale, or lb«” “*2 

cass^h. word. •' II any " •« nte^ «•'* *"«“• 
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In the manner hereinafter provided.— Bee Bs, 856, 857, 856, SCO and 863, Knjra. 

Take all the evidence produced by projecutlon or byaccuaed, etc.— This anb* 
BoctloQ contemplates tbo productioo ot etideoea by tho prosecution or by tho accused without 
the aid ol t^e Magistrato while sub-section (3) cootemplatos tho iatorTontion of the Magla* 
trste to aecuro the attendance of the wiluessea and in regard to this evidence the Magistrate 
has a discretion torofoso to iuue process for reasons to bo recorded by him in writing, 
35 H. 321 at 323. It is the duty ot tho proseeutioa to bring boforo tho Court as witnensoa 
all persons who are alleged or are known tobava knowledge ol the facts constltutlog the 
ollenco charged, and the Coorl la bound to examine them, 10 0. 1070. But tho prosecution 
is not hound to csil persons whom they rca-onably beliovo will not speak tho truth, 8 C. 121. 
In every inquiry ioto a Sessions case the Magistrate is bound before he draws up a charge to 
take alt such evidence as may bo produced. (1) in aupport of the prosecution, (3) on behalf 
ot the accused, (3) as may be eallod fay the Magistralo. If he does not take the evidence, he 
errs, uuless ho can justify hia procedure, on some such ground as that tho evidence of auch 
and such s witness produced is obviously Irrelevant, or that because ha considers the fact In 
issue between the panics proved in one or the other way by the evidaneo already produced, 
10 A. L J. 141 at Its Tho section only requires that the Magistrate should bear all the 
evidence produced before him Tho eectiondoes not require the summoning of further 
witnesses on an application mads lor that purpose on’ tho date on whieh the commitment was 
made, 42 C. 60S where 20 A. 264 xvas/eftoired and 25 A. 177 not/ef/oteed. A Magistrate is 
not empowered to frsme a charge ot to commit until ho has taken all euob evidence as may 
be produced on behalf of the accused, 20 A 264 ; 28 A. 177. The Magistrate must make his 
proceedings conform with the provitione ot tbia Chapter and before be wrote and signed a 
committal order he most carry out the provisions of this chapter which speoially provides 
procedure antseedenl to a trial by the Sessions Court or tho nigh Court, 6 Ras. 
631 /offotrtny 13 Cr. LJ. 877 (F.B.)sl7 Ind. Cas. 813. A commitment made 
witheot examittiog any of the defence witnesses is bad, 1603 A.W>N. 306*4 Cr, 
L J. 492. The provision is mandatory and oannot be disregarded. It is essootlal that (he 
defence evidence, it tendered, is coasideted beoaose the Magistrate has got the power to canoel 
the charge if he IS satisfied that there are sufficient grounds for committing the accused under 
8. SIS (1), sn/rd. Tho failure to do eo is an ilIec«IUy and not an irregularity, 6 Ran. 531 
JoUowingii Cr. L J. 677*17 Ind. Cas 813. This section requires that the commitment 
should not be made till the Magistrate has beard tbecomplainaut and taken all euch evidence 
as may be produced in support of the prosoontloo or ou behalf ot the accused. Where tho 
original complaint was one under 5.3(3, 1 P.C., and after bearing the evidence for the prose* 
cution, the Magistrate framed a charge under 8. 395. 1.P.O., and without asking the accused 
whether they had any evidence, .tud rejecting the application of the accused to have some 
witnesses summoned, committed the accused, it was held that the commitment was illegal 
and should bo set aside, 46 A. 137. 

Or as may be called for by Magistrate — Under S 218, tn/ra, a Magistrate may 
in bis discretion anmmon and examine any witness named in the list given by tho accused 
under 5. 211, infra. 

Sub-section (2) ; right of cross-examlaatfoa.— This sub-section was Introduced 
In the Code of 1808 probably on account ot the suggestion mtde in 21 C. 642 to the effect 
that the provision as to cross-examination contained In the Code ot 1873 was omitted In the 
Oede ot 1882 perh'sps through Inadvertence. The accused is at liberty to cross oxamiae 
the witnesses. From the wording of this aectivn It is clear that the lotention of the Coda 
was that as each witness was examined be should be then and there cross-examined, re-eza* 
mined and allowed to go to bis borne. The Cods has couslderation for witnessea and their 
oonveDlenco, but this coaiideratlon isuot alirays shared by Magistrates, lOA.L J. IM at 147. 
This section doos not confer on Ibe aocusod the right ot reserving the cross-examln* 
ation until after ail the prosecution witnesses have been examined in chief, 
probably the true view is if tho Magistrate pnrporting to exercise a discretion had made aa 
order giving leave to reaerre the cross-rxaciloatioB of the proeecutlon witneasee it would 
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bave atnounted to noibing more than an irrpgalarity nblch would not have tbe eSeot of 
.vitiating the trial, 14 U.L.T. 532=15 Cr4 luJ. 29=22 Ind. Cas. 173. Under this section tbs 
accused has no right to reserve cross-examination. There is no provision in this chapter 
almllar to that contained in S. S56 (1), infra, and thU fact will show that the right to reserve 
cross-examination do not exist. The acensed most exercise his right of cross examination 
of the prosecution witnesses after the close of the examination in chief and an^ refusal to 
allow oross.examinat{oQ at tbe close of the prosecution is no error of law which could entitle 
the accused to quash the commitment bad under S. 215, infra 33 C.W.N. 53S. There is no 
provision in this chapter similar to tbe special provision relating to the trial of warrant 
cases under Chapter XXI entitling the accused to postpone the cross-examination of the 
proseoution witnesses till a certain stigo but the Magistrate however, has a discretion to do 
60 in suitable cases. He cannot of course throw obstacles in tbe, exercise of tbe libertirof 
an accused to cross-examine the prosecution witnesses and when thej were not able to 
do so on account ol their not being furnished with copies of the statements made under 8. 162, 
supra, already applied for and ordered to be given to them, he cannot refuse an adjournment, 
the accused under such circumstances cannot bo based to have waived their right and the 
Magistrate could not take away tbe right by noting that tbe accused refused to cross- 
examine. He is bound to postpone the trial for enabling tbe accused to cross-examine after 
getting copies of the etatement under S. 162, supra, 6 Pat. 329. In 36 C. 43 it was held that 
tbe provisions of S. 317 infra laying down that the Magistrate shall stop further proceedings 
when he had made up hia miad to commit, is not controlled by the provisions of this 
section, and once he has made up hia mind the Migistrste is not bound to allow tbe 
accused an opportunity tocross-examiae tbe prosecution witnesses, and call witnesses for his 
defence^ la that case the accused did not cross-examine tbe prosecution witnesses immedi- 
ately after oxamlnatlon-ia chief, but applied to the Magistrate at tbs close of tbe prosecution 
to ctoss-examlne them aod to examine defence witnesses and the Magistrate’s refusal was 
held justified under 8. 347, tn/ra. But tbe Madras High Court in 36 M. 321 doubted tbe 
view taken in the above ease as to the opplicability of 8 317, which refers to stoppage of 
proceedings at a tnal But where a Magistrate after drawing up a charge with a view to 
commit allowed tbe accused to cross examine the prosecution witnesses and as a result 
cancelled the charge it was held that the course taken by tbo Magistrate was proper, 39 0. 
835;5C.W.H.110J 1913 MW. N. 728=14 M.L.T, 200=14 Cr. L.J. 529=21 Ind Cas. 129. 

Sub-aectlon (3). — It is clear that this sab-section must be read snbjeot to tbo provi- 
sions of 6. 204 (3), supra. It is mandatory (o tbe extent that it directs the Magistrate to issue 
process unless he deems it unnecessary to do for reasons to be recorded. This sub-section 
must be read with tbe other provisioos of tbe Code. An essentia] preliminary before process 
is issued is tbe payment of tbo fees and unless the fees are paid no process Is to issue as 
directed by 8. 204 (3], supfa. The general rulo in private prosecutions is that the oomplaioant 
is to pay tbe reasonable expenses of the witnesses although it is opeu to tbe Local Qovero- 
meut under S. 644. infra, to make mice permitting in certain cases the liability to be 
transferred to the Crown, 3 Luck. 363, 

Officer conducting prosecution.— -Under 8. 49S, t»/ra, a Magistrate inquiring into 
or trying a case may permit tbe proseeutioo to be conducted by any person other than a 
police-officer whoso tank is to bo fixed by the Local Oovernment. But no person other than 
tbe law officers of the Crown each as tbe Advocate’Oeneial, Bta&ding Counsel, Public Proso* 
outer. Government Solicitor, cto., or other ofSoers, generally or specially empowered by 
Government eball be entitled to do so witbont ench permission. 

laaue of proc«aa for production of evfdeace.— A Magistrate Is bound if the 
complainant oroffieer conducting tbe proeeentlon of the accused applies to him to issns 
proocee to compel the attcndanco ot wltncisce, and as a matter of consequence to teko evi- 
dence produced. Hero, there is one exception provided by law ; the Magistrate can record 
reasons showing that It is unnecessary to compol attendance of witnesses in question, 
andean in such a case decline to luus process. iO A.L J. 144 at 146-147. The proce* 
dare that has to be followed tbe oommitting Magistrate with regard to the evldsoes 
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rroducti icforo him hj the ftcccied U quit* dlSenot (rom that proscribed In regard to 
eiideuoo not jTodurr d heloie him but ^hat tho aoeu»d deairca him to obtnlD by Usua 
ot pnxrti. Thera ii do duly cast oa *n Mcused persoa to dlsoloso his defeaeo ia tbo 
couno of * preliminary Inquiry and do Inferenc* can bo drasra agiinst the accused 
for noo-discloiuro of his delence, 29 Cr. L J« 611 at 61|si02 Ind. Cat. 899. Ad accused 
cannot delay ashing for process against TiilDc«tca uotll the last moment, and a Magistrate Is 
andcr DO duly to Issue summons merely becauso tho accused aslcs for It, If la his opiDiou 
there are no tuSclcnt grounds to grant tho appticattoa, 86 U. 321 ; 42 0. 603 nhere 23 A.177 
u nof /oUotrof. ^Vhcre tbo hlagUtrato for reasons recorded by him refuses to issuo process 
to compel thoattcodsoco of defoneo Trllncstes, U caanot bo held that bo acted illegally and 
commltmeut is bad. Tbo High Court Is sot concerned nhother tbo reasons gireo .by tbo 
Maglitrato would havo appealed to any other poroon ot not, but has only to seo whether tho 
prorlilons ot tho soctioa haro been complied with or not, 6 Pat. 329, but the Bombay 
High Court In 31 Bom. LR. 623 took ibe vlcwdiHenDg from the view expte$ud in 6 Pat 327 
that tho reasons recorded hy the MagUtra to should be ouch as tho High Court would regard 
themas Talid and acceptablo and tho High Court canluterlero if the reasons appearonthe 
fscoof it to bo Illegal or untenable. It Is oubmlttedthat tbo latter view Is more reasonable. 
Where a MsgUtrite after recording the evidence tor tho prosecution, bad summoned the 
witnesses for the detenco, and had consented to make a local Inspection also, but committed 
the accused without ozamining the defeoce witnesses without making a local inspection 
merely on a direction of the Sessions Court, It was hold that the commitment w-as bad in 
law. 1903 A.W. H. 306 = 4 Cr. L.J. 452. 

Unless for reasons to be recorded Isedeems ft unnecessary.'-Tbo Magistrate 
Is to record his reasons for rofusiog ptoeoss lor* the production of further evidsnoo. The 
accused has a right to adduce hlsovldeooe and tbo Afoglstrato esnuot refuse process and 
take down his evidence without recording enOicieot reasons, RatanUl 100 ; 39 M.L T. 14 = 
27 Or. LJ. 1327=93 led. Gas. 399. 

Sub-8«ctlOQ (4).— Curiously la thli*ub*eocUoatt Is enaotedthatPresidsuoy Magistrates 
need not record reasons for refusing process The reason for this disiloetioo is not at all 
clear. Presidency Magistrates enjoy several sneh privileges, s g., (U Seo 6. 213, infra, which 
enacts that they need not record reasons for commitment for trial. (2) Also under S 362 (l) 
they are not bound to roeord evidence or frame a charge in non-appealable cases. (3) Under 
6. 373, sn/ra, when convicting >'a accused and passing a non-appealahlo sentence they need 
not write a judgment and need not record reasons for conviction (4) Under B. 441, s'a/ra, 
they may send up along with the records called for by tho High Court In the exercise of its 
Revisional yorisdietion a judgment setting forth reasons for the conviction. 


209 . (1) "When the evidence referred to m section 208, sub- 

sections (1) and (3) has been taken, and he has (if 
When a 0 0 u B e d necessary) examined the accused for the purpose of 
char°g°d. ° enabling him to explain any circumstances appearing 

in the evidence against him, such Magistrate shall, 
if he finds that there are not sufficient grounds for committing the accused 
person for trial, record his reasons and discharge him, unless it appears 
to the Magistrate that such person should be tried before himself or 
some other Magistrate, in which case he shall proceed accordingly. 

(2) Nothing m this section shall be deemed to prevent a Magis- 
trate from discharging the accused at any previous stage of the case if, 
for reasons to be recorded by such Magistrate, he considers the charge 
to be groundless. 
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Scope of the 5ectfon.-«~Th6 object of tfie law in pwiding that the inquiry shall be 
held by a Magistrate before the aocased had to auda rgo » trial in the Court o! Session is to 
pre?ent the commUmenfe of cases la which theta is no reasonable ptound for conviobion. 
The provision olUw Is calcolatod, on the one band to save the subjecla from prolonged 
anziety ofnndergoiDg trials for ofienceanot brought homo to them, and, on the other 
hand to save the time o! the Oontt ot Sessiou being wasted in cases in which the charge is 
not obviously supported by such evidence as weald justify s conviction, 3A.i$l. This 
section empowers a Magistrvto holding eo ittquity preparatory to commitmeDt io discharge 
the accused ifhefiodsthat tbereareno snfficiect grounds for commiitJDg. Cotapara S. 253 
12} with regard to the discharge in narrant-casea. 

When evidence., has been taken.— -The evidcooe referred to hwa la the 

evidence produced ta support ut the prosccuttoa and on behalf of the accused or as may ha 
called by the Magistrate A cootmitiaeat made without a preliminary inquiry under this 
Chapter la lUegal. 17 Bam. L.E. 91(}=rl6Cf L J.T1T=21 Ind. Cas. 3S7. A commitment 
must depend on the evidence acta illy before tho Court aad not on evldeuce that may be glvea 
ia the luturet 16 Cr- h d. Ssjs jud. Cae. 303. 

When the Ataglsfrate has, if necessary, examined the accused.— The wotda *' If 
ueccasvry*' have baen lctroda«<l fa tho Coda of Tha exaramition of the ‘accused prior 

to cotamltsaeut, is is the discretion of the tfogUtrato. He oniy examines the accused when 
be thinks U necessary to enable him to expUiri any oircamstasces appearing in evidence 
against him. 1< the accused is uawsUlng to make a statemont, it is sufficient for htm to 
make a note of thit tact and record it .tv a teesoa tor not examiniosihs accused, IS Cr. L.d' 
913«d2lBd Cas. 193 Tbsreis no duty esstonaa accused petsou to dtsoloaa blsdefeuoe 
io the course of the ptelimmsty Inquiry aud no lutorenoe can bo drawn agalost him from 
his nca'dUclosare ot bis deUuce atthatstoge, 23 Cr. LJ. SUwl02lad Cas. 833. It is 
not absolutely aecesssry thst the Migistrato ahcald oxvmlne the acouaed in every oase. The 
Magistreto is not bound to examine the aocused if he makes up his mlod to disoha^ethe 
accused, but be is bound to examine him tf be means to commit. It ia the duty Of the 
Magistrato before commlUiug tho accused persons for trial to have tbrm examined for the 
purpose of euabllsg them to explaia any eircumstanoes appearing is the evideaca against 
tbee)' The eHeotot this saatioQ is that it ta notleftto tbe discretics of the Magistrsta who 
fstonds to commit, to oxemino the accrued person. He is bound to examine them and if he 
makes AO ‘’zdet of oomiaUcaeat without examining them the order h irregular, 23 U, 63S 
at 637. 

For enabUng him Co expiaio any cfrcumstaocea ogsfnst hfm.— See 8.3i3, 
in/ra, which deals with power to examino the accused at any stoga of auy inquiry or trief. 
Tbe purpose is there aiao to enable tho accused to oxplaiu any oitcumstonces appearing io 
evldeuce ageiust him. Tbe zeal object of the Uw iu ailowiag ^he accusod to be examiued, is 
to enable the Judge to aecertalu from time to timo from a prisoner, particularly if he fa un* 
deteodei, what expUnaljoe he may desire tooSer regarding any fact .staled by tha witnesses 
or atlez the close o! the «»se bow be can meet wbvt the Judge may consider to be damaatorj 
evidence against him. 6 0. S9 at 10?, The discretionary power given by this section 
should be used to aacertaio fcotn tho prisoner how ho may explain facta appearing fn 
ovtdeocB agunal him so that these facts should not stand sg^lnst him unoxplaiaod, but uet 
to dnvQ him to make saU'cnmicvting statement, 1 M.H.C K. 199 ; 10 S. 295 at p. 313 ; 3 A- 
233 ; 30 A StO i 1 C.l. R. 435 ; 5 C L.R. 431 ; 6 C- 279. BlMemeuts obUtned from tho aoensod 
by iuch examtuation should not bo mod to remedy gaps lu the proseoutiou case, 2T If. 233 « 

39 M T70 , 25 C 49 ; 23 C. 5b 3, and tbe aoeusod shenid not bo eiamiued when there WM 
nothing tor him toexplaln. 9 M.LT.218. ID W.E. (Cp | 29 ; 39 M. 770. A Mie'afMto has 
00 power to dircet an ecousod ponou to &ls a vrnUen atolcmont in procoodiofs under thi* 
Chkptor. but it Is not competent to tbe Coart to refuse to show tho accused to make a sUto* 
tatnl. Veto II. 259 

If he finds thote arc no sufficient grounds for «omtnHffnj.~l prtw* /<Kti 
case should be made oat to Justify a cotBmftuuot to the Coart o! Saision. 19 K.'99. A 
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>tigUlnkt« •Itonld cot treat « graTa offence bajond fall Jarlidlotlon m » less grsvo one to 
bring it witbio bit Jori*dlcttoo end ha sboald not ordlnatilj S’) Into the dcfeneo In n case 
triable cxeloalrelf bj ibe Court o( B»<sIon whan a primi /mu case for committal baa been 
made out. To do so would be to laba uport himself the foncdon of a auperior Court, (1910) 
KWM.Bb2»9 V.LT lltstl Cr. L tnd.CM, itO). The dut^ ol tba commuting 

Magistrate ta onlj to sea wbetber there Is csidanee wbieb, If bclicTcd, would warrant a eon' 
TicttcD. It is cot hti function to eoRiider the probabilities and to weigh the cTidoDco as if 
be is atr7ingOourt,3SU.I<.T. 13S«23Cr. LJ. t23(l)»B9lnd Cas. 323 (1) The words 
"su^cicnt preund /or (Orsmdtin^ " wbteh oocorred proTloosIr In tho soctlou bare boon 
explained to mean in 27 B. 61 not ground for oonsietlng, but where ibo evldonco is sufGoiont 
to put tbs accused on his trial, and such a case arises when credible witnesses made etate- 
ments, whicb, It belleTrd. would sustain conviction. Tba weighing of their testimonies 
with regard to improbabilitlei nnd apparent discrepancies is more properlp ft function ol tho 
Courthavingjuri^dietlon to trj thecase. It is not necessary that the Magistrate should 
satisfy himtclf fully of the guilt of the ftcensed before mabing a commitmeot. It is bis 
duty to commit when tbs evideace foe the prosccutloa is suf&eieut to mabe out a pn'tmi 
fade case against the accused, and he exercises a wrong discretion if ho tabes upon 
himself to discharge an accused in the face of evidsoeo which might Justify a con* 
vietlon, (1913) M.W.H. 728 at 733=14 M L.T. 200=14 Cp. LJ. 529-21 Ind. Ca*. 
129. The section prorides that If a Magistrate finds that there are no ruilieient 
graands tax commlUlng the accused person (or trial be may discharge him. It is 
not merely therefore that the Magtitrale In the case p°t is empowered to discharge 
the accused; be is bound to do so. What then is the case put 7 It is the case where the 
Uagiitrate fiodi that there are no eafficient groonds for committlog the accused 
person for trial. He mey so find either becaoss there is no evidence whatever, or because 

the evidence tendered for the proseeatioo appears to him to be totally nnworlby of credit. 
But in this latter case, equally with the former case, it would be his duty under the scetioa 
to discharge the accused since the grounds relied on for a commitment would, in his epinloar 
heiasufScleut. That Is the eoustructlon which the words of the section suggest to ui asd 
which we anderetood was accepted is 9 Bom. L.R. 225. It is perhaps uoneesasaty to add 
that wbete the Slaglstrate eutetUlPS any real doubt as to the weight or quality of the 

evidence the task of resolving that doubt and assessing the evidence should bs left to the 
Ckmrt o! Session, 33 B 163 1 4 Lah. 69. Kxcept in cases where the charge is found to 
be groundless, m other words where the evideace on record is of such a nature, that no 
tribunal, judge or Jury would ever convict the accused oo that evidence, the Inquiring 
Magistrate is bound to commit to the Court of Session for trial. What the inquiring Magls* 
trate has to determine Is not wbetber a case has been made out, but only whether there Is 
a oase to be sent up (or trial to the Sessloos Court. Where the Magistrate discharged the 
accused because be considered that DO case has been made out against the accused It was 
held that the order of discharge was based ou a mistaken notion of the function of the 
inquiring Magistrate and therefore should not be allowed to stsnd. The Intention of the 
liegislakure Is to make a distinction between grounds for couviction and grounds lor com* 
mitting lor trial which mean satisfactory evidence to go to trial which must be regarded ns 
the ground for commlttiug for trial, 4SU 874at831. It is the duty of the Magiatrafe 
merely to record the evidence and leave it to the Jory at the Sessions to decide as to the 
credibility of the evideace The Magistrate acta wrongly lo expressing his opinion with 
regard to the credibility of the witnesses who are before him. But according to the decisions 
of the various High Courts it is open to the Magistrate to form his opinion with regard to 
the credibility of the witnesses called before him but it is not bis duty Co closely criticize 
their evidence. If a ynmo/ncie ease is made oat he shonld clearly leave it to the Jnry at 
the Sessions to form tbeir own view as to the credibility of the evidence. But, If, after 
hearing the evidence he Is sstisfled that it is not trustworthy and that a conviction will not 
result, then he is eotitled to record a finding that the witnesses who speak to the charge 
cannot bo believed and that a eonvlclion will not result with »n order of discharge In such 
a case, the District Magistrate will not bs JasUfiedia interfering and when he does Interfere 
ths High Court Is IVsTisloD will act aside tha order of farther Inquiry and uphold the 
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orfet of discharge. 51 C. M9 ; 27 Or. L.J. 509=93 Ind. Caa. 973. Although a Magistrate has 
large power of discharging the accused he sbonld only eierciseit when ho is clearly of opinion 
that the evidence for the prosecntion is ontrustworthy. If it is a matter of weighing 
probabilities he would bo well advised in leaving the case to the Court which alone is 
empowered to try it and should not discharge the accused because in his opinion the accused 
ought to 'be given tbs benefit of donbt, 26 A. 564; 13 AL.J. 111=16 Cr. LJ. 139= 
27 Ind. Cas. 203 ; 38 H.L.T. 135=23 Cp. L.J. 120 fl)-g9 Ind. Cas 329 (1). Ordinarily 
speaking when the evidence for the prosecution tends to show that a grave odecee 
excinsively triable by the Sessions Court say under S. 302, I.P.O., has been committed, 
it is not for the Magistrate to weigh the evidence but it ia better lor him to commit the 
case to the Court of Session and leave it to the Sessions Court to decide upon the valne of 
the evidence, 30 Cr, h 3. 234=111 Ind. Caa. 58. There ate certainly authorities which can 
be cited in support of the view that credibility of prosecution witnesses in a charge which is 
beyond the inrisdiction of a Magistrate is a question which can at any rate he properly be 
placed before the higher tribunal which has jarisdictioa and it cannot be said that in law 
the Magistrate who says that be will not merely act npon bis appreciation of the evidence 
but will leave such appreciation to a higher tnbnnsl is m error, 30 Bom. I,.R.A39 at 
54l foUowing 1 Ran. S26. When a committing Magistrate prononncea upon evidence, 
merely because it does not commend itself to hi$ miod he is really trying tba ease end not 
merely considering whether there are eofiScient grounds for committing an accused for trial, 
1904A.W.N.S. The ezisteoce of a possible ground of defence is not a sufficient reason for a 
Magistrate to refuse to commit a person for trUl agUttst whom a prima fade case is made 
Out. It Is Ordinarily for the Conrt that has to try the case, not for the Magistrate who 
makes the preliminary inquiry, to determine having regard to all the facts and probabilities 
whethertheguiU is brought home to theaccttsed, (1913) HW.Jf. 726 at 732=11 H.L 1.200= 
21 lad. Cat, 129. In the cue of oSences exclusively triable by a Court of Session the 
commlttiog Magistrate caooot be considered to hare the power to proceed to tho trial of the 
accused in the inquiry and the ohiet business of the Magistrate is to see whether the prosecu* 
ilon has adduced such evidence as ia not on the face of it absolutely ioctedible on every 
Ingredient of tbe ofienee that Is charged, (1915) U.W.K. 233 = 16 Cr. L J. 307 •■28 lad. Cas. 
643 A Magistrate holding a praliminary inquiry under Chapter ZVlII of the Code into an 
oQence exclusively triable by a Court of Sessioo is entitled to discharge the accused if the 
evidence tendered by the ptosecution appears to him to be tottlly unworthy of credit bnt if 
there U evidence as to some material facts deposed to by credible witnesses on which facts a 
Court of Session or a jury may not unreasonably find tba accused guilty, that is a casein 
which the accused ehonld be put on his (rial before (he Sessions Coart leaving it to the Judge 
and iury as the case may be, to find the accused's gnilt proved or not proved on these facts, 

3 Cr. L. Rev. 375. See 42 U.L J. 49 = 16 It. E. 463, where U was held that when the evidence 
is untrustworthy in the Magistrate's opinion be is oot bound to commit ; to hold otherwise 
fs to make preliminary Inquiry a mere matterof form Where ■ Magistrate b.i5beardtb« 
evidence for the prosecution with entire disbelief when be considers himself in a position 
to show that the prosecution witnesses are totally unworthy oi credit and a forliori where, 
after examining certain witnesses named on behalf of the accused becomes to the conoln* 
Sion that the evidenceglven by them is relmbleanddisproves that given by the prosecntion 
witnesses, he Is well within bis dlserction In discharging the accused and not committing 
him to the Sessions, 37 A. 3SS/allotord in 44 A. 57: 21 A. 266 ; 6 A. 161:7 0W.H< 77; 
12C.W.N. 117 ;26 Cr. LJ. 117=83 Ind. Cas. 677 J 11 Cr. L J. 18-4 Ind. Cas. 612; 
12AL.J. 150=l<Cr L.J 471=20 Ind. Cas. 747 ; 49 A. 443 Having regard to the provloni 
wording of the section a Uigistrato c in hardly be eaid to bo talisfied that suj^aent ffrounJt 
lor committing are supplied by the evideneeof witnesses if he himself is unable to believe those 
witnesses. Before be can bo so satisfied it is manifest that all grounds for discrediting them 
must be taken as excluding ail cases In which the alleged grounds for commitment appear 
iasn.'ScIeot, whatever the reason for this Jasnfljcleiwy may be, and Is not limited as to the 
essentials of the alleged ofianro, 9 Bom. L.R. 225. For consideration which should weigh 
with a Court In committing tba case to the Saeslotu, see 43 B. 172. The test which should 
be applied to decide whether a committal ought or ought not to be made on the facts ir~ 
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tiniiatrK Ititt wide cf tbe criderM idlinR (be kccofcd fs tnie, is (hers » case nblcb 

a JDdf;e a( a ttlal crnld Icare to a jur; 7 Ittba eTiAeneo is such (bat a Jcdsewoold have 
been bcnnd (o rale (bat there vrai no cTidrnce cn vthich a Jurj coold convict, then a com* 
tsUlal cBj;bl not to have been tnad*. It there wai any evidence which called for an answer, 
however the rrerODdertnee In lavonr of the prisoner might be, then tie committal was 
proper, gC.W.N. 629 at S39 not o/T'orrd of In 37 A. 339 at 337. It is now lettled law 
that if a )fagi>traU> U MtliSed that tbe charpe is witbont foundation and that there 
areno rafTiclent pronndi for committing the accused for trial, ho is entitled, and indeed 
it U hU duty to discharge him, A6 A. 637 at 639. where 26 A. 664 ; 12 A.L J. 150 ; 37 A. 353 ; 
4<A. 57 are /oNotred; 27 Cr. L.J.37la>92 Isd. Cat. 430. Itii well csiabllibed that if a 
hlsgiiirate hearing a charge triable by a Court of Bcsslon cornea to the conclnilon that the 
evidence before him la toUliy unworthy of credit and there Is no reasonable possibility of 
the case resulting In a eonvictloa he is entitled and it Is bis dnty to discharge the accused 
under this section. The same result follows if he comes to a similar conclusion after 
bearing witnesses for the defence under 8 319 (2), after framing a charge. Of course the 
discretion It to be cierciscd earefolty and nbenevec there is possibllUy that different Courts 
might take different views of the evidence, the ifagistrato even though be may himself not 
think the evidence tuffickni tor conviction, should leave U to the Sesslona Court to decide, 
24A.LJ 133 at 134-27 Cr L J. 2-91 Ind. Cas. 31; see also 51 C. 819: 25 Cr. L J. 10698 
81 lad. Cat 913 ; 4 Lih. 69. A distincUoD must be mado between a case where tfaehlaglstrate 
discharges the accused under this section refusiog to commit him and one where in fact bo 
has directed a commitment although he disbelieves the main prosecution evidence. In the 
former ease the rulings m 33 B 163 and 17 Bom. LE. 9f0 would be very strong autboiitles 
in favour of the High Court not interfering with the order of discharge but In a ease where 
tbe hisglstrate has been satisfied that there are safCclent reasons for committing tbe seeuaed 
in spite of his disbelief ot the prosecution evidence, tbe commitment Is valid and cannot be 
Interfered with, 30 Bool L R. 639-29 Cr. L A. 9678112 Ind. Cat. 107 A Magistrate la not 
compelled to commit to tbe Sessions any ease Is which he considers tbe convieties to be 
impossible. But bo must however ezetolse a proper discretion in discbsrglng an aceused 
charged with an oSeoce triable by a Court of Session. It Is not enough for him merely to 
doubt some pcrtloni of the prosecution evidence. He must be satisfied that the prosecation 
will fall and tightly {all la the 8eas(on8CoQrt,23 Cr. L.J. 1169 8 82 lad. Cas. 63 ; 51 C. 849. 
It la impossible to Lay down any geueral rale ot rules which must be applied in every case 
and It Is extremely difficult to arrive at a formula which will be of assistance m all clrcnm* 
stances. But the general result ot decid'd cases may be expressed shortly as follows; (1) 
that a Magistrate Is coropeteut to consider the credibility and weigh the probabilities of the 
evidence. This is clearly »u4 teaaonably contemplated by statute, Unless this is so his duty 
will merely be to record evidence and then oommit every case for trial. (2) In this considera- 
tion, bis discretion U limited. In a matter of resonable doubt be most not rely on his own 
opinion ; in fact be must not encroach on tbe (aoctioos of a Court of trial, (3) be must keep 
before him the question whether there are fair grounds for concludiog the accused to be 
guilty, i.e., where there is a prims /«»« case upon the evidence reasonably credible by a 
court of trial, he must commit, 4 Ban. 471. 

Record hla reaaona— Reasons are to be recorded for making the order of committal, 
but a Presidency Magistrate need not recorded reasons, 8. 313 (1). Reasons are to be recorded 
to enable the Court of Revision to exercise its powers eUectively under Ss. 435 to 439, trt/ra. 

Unleas It appears such person should be tried before himself, etc.— This 
proviso applies to a case which aocording to reh. II, Col. (8) may be triable by the Coart of 
Session as well as the Magistrate. See 10 C. 89. 

Shall proceed Bccordfagly.— That Is, try the cose under the provisions of Chapters 
XX to XXII. •"/•■o- 

Sub-section (2).— This sub-section relieves tbe Magistrate from tbe oeeeuityol going 
on with an ioqnlry when he It reasonably convinced It will serve no usefnl purpose and em- 
powers him to discharge tbe accused before complying with tbe procedure laid down in 
61 
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8. 203 (1) or ( 3) aod the exasiioation of the accused if be considers the charge to be groundless. 
Before he does so be must record h!a reasons. Sea 8. 253 (2) infra, as to discharge in irar 
rant'casea. This sub-section empowers a Magistrata holding a preliminary inquiry to see 
whether the case is to be committed. It does not preclude him from trying the case if ha 
thinks that only an ofienco within the jarisdlction of a Magistrate has been committed, and 
when he does so be acts within his jurisdiotion, 10 0. 63 at 66. 

RevIsfon.-^The remedy io cases of erroneoas and improper discharge is provided by 
Ss, 436 and 437, tn/ra. S 437 refers to eases of dischaige of o&tao^ exclusively triableby Coxxzi 
of Session. In such oases the Sessions Judge or District Magistrate may directa commitment 
to the Court of Session instead of ordering a further inquiry contemplated by S. 436, infra. 
But in considering whether an acoosed person has been improperly discharged within the 
terms of 8. 487, «n/rn, a Sessions Judge or District Magistrate is bound to consider ail the 
grounds upon which the discharge has been passed inolndlng the evidence which has not been 
disbelieved or held to be ea£6e!eot to establish aprifn<i/<icia ease, 7 0 W N- 77 ; 27 M* 54 ,' 14 
H. 334 : 12 C.W.N, 117. The High Court will go iota questions of fact in such oases, 30 M, 
224; 3 Cr. L. Hev. 373=15 Cr. L.J. 373 = 23 Ind. Cas. 741, 8. 436. infra, contemplates a fur- 
ther inquiry Into the case where an improper or illegal discharge is made. 

2 1 0. (1) When, upon such evidence being taken and such exa- 
mination (if any) being made, the Magistrate is 
be^med*^”^^ ^ Satisfied that there are aufficient grounds for com. 

mitting the accused for trial, he shall frame a charge 
under his hand, declaring with what offence the accused is charged. 

(2) As soon as such charge has been framed, 
Ind *"^ 00 ** explained to the accused, and a 

fuciHsh^, la ftceas// copy thereof shall, if he so requires, be given to him 
free of cost. 

Object of the Section.— Tbs provisloo of Uw ii c»)cul'ited on the ona hand to save 
the time of the Court of Bastion being wasted over cases in which tbs charge Is obviously 
not supported by evidence which would justify s coovictlon as also to save the subjeols from 
prolonged auxlsty of undor.io'ug trials for oQences not brought homo to them,5A, 161. 

AVwv •wv.t' "Abwd* Jr.ldasw* " Ar tfnUVuw AjJ'JU' 

under 6. 206, sujra. But a (rate need not record evidence of n Itneascs whom be deemed 
unnecessary to snmmon ‘I. 203 fsA supra, S8 Id. 32i. It i-' linperativo on a Magia- 

trata to record evidence In n i|«riimlnaiT Inquiry which rosuUa In .a committal, A Magis- 
trate inquiring into a care <<a%r this Chapter fs not ompowered li. fr-ime a charge or make 
out an order for commi{r<> ' -.^bl he has EDcb evidence as the ac,- ,srd may produce before 
him. 20 A. 264 ; 26 A. 177, doubUnl whether 8. 347, sn/r r. njq'IIcs to preliminary 

Inquiries, 36 H. 321 nt C't I'jlKaectioa empowers a Magistrate to ^,ri!c at any stage of the 
proceedings. 
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tbe t&m ii r'tblri; t^rtbvl or vosVen lha torea ol IhoM allroll.-ci. 

Sat ^IScattj will fc* ftU vb^, »i c!Un turpra*, lb«ra an eoonter allaft^tlcni and DppA>>i=2 
clT7Sntt\rie«a. Tbt rrjaimnmt tbat tba cnmndt (or commitllnft Uia caw aJvoatd Va 
•nSeint, naft b* UVra a« n;1a2i*i; all ca«e« In which lha alleged groandi for eomnUaent 
aj-pear Inrufclent abiUrtr the rraa-ra* (or the Intafliclenex mtp be, and li not limited bo a 
roqairrmmt lor ecrtlj I'raal allrgaltont, wbrlber credible or not ai to the ea.<enllAli cl the 
alleged oSnee, 0 Beta. L.B. 223 bS Cr. Li. 213; aae alto 43 A. 837. A bTaglstrsta in 
ooniidering tba inSclencj c( groandi ma j taka into aoooant whether on the aTidanca belon 
him it U probable that a conrlction will be arrired at, 7 C.W.N. 77 ; eeo 37 A. 333 ; 28 A. 981; 
21 A. 2S5 ; $3 B 183 ; 27 B. 81 ; 17 Bam. L.R. 910 : 12 Bam. L.R. 923 ; (1013) U.W.N. 233 ; 
Weir It, 263 : 41 A. 97 ; 13 A.L.i. Ill; 9 C.W.N. 839 ; 4 Lah. 69. The dutp ol a commItllnR 
oQcet ii to aicertaln by tba cridenea lor tba provcDtlon wbalber aprtmn/dcie ea<a ii made 
oat agnlntt tbaaeeaud. Itagiilratea are apt loacppoaatbal It la Inoumbent on them to anility 
themielTes lolly ot the gollt el the aceoicd bclon maklnR a eommitment. ThliMetlt 
errooeoof, 3 N.W.P.H.C.R. 27 ; IS U. 39 ; Weir II, 642. In a charga eseluilvely trUhIa by a 
Coort o! Bession II there li aome erideoca In anpport ot the charge, ll li not obllgetiry lor 
the 3Iagi«tnt« to commit in all eitea. Tie thoold exerciie hie dlicretlon and «aa tha Itota In 
tma picportlon and decide whether er not ha ahootd try the eaaa himiall, 37 O.L.i, SI. 

He aball frame a charge.'— The doty ol framing a charge reiti primarily with the 
Uagiitratc and with tha prosecutor and tba charge la to be framed in aceordanee with tba 
oBenca discloaed by tbe erldenee recorded by tba ktagiitnte, and a blagiitrata la not reatrietod 
to tba (ectiont or oBeneu named by tbe complainant In bli original compbiat, 12 W.R. (Cr.) 
40 : 28 C. 783. Tba drawing np o! the charge mnii always follow tha determination of the 
blagiitrate to commit tbe ease, but tbe men framing clacbargeagsiDittha accused iidlstlaot 
from and docs not amount to an order ol commitment which has to be m.idennder8. SIS, 
infra, 12 Bom. L.R. 921*11 Cr L 3. 433*7 Ini. Cat. 430 ; 15 Cr. L.J. 13 b 22 Ind. Caa. 190. 
Alter framing a charge the Stagistnte can allow tha acoosed to crosa ezamlno tbe prosecution 
witnesses and as a result ol such eroas^examination cancel tbe charge, 89 C. 883, where 
6 C.W.N. 110 Is tclettcd to. 

Sub'oectloa (2).— This makes it ImpemttTa on tbe blagistrato to road and explain to 
tbe accused the charge be baa framed Mere reading of tbe charge ia not auffielont. It must 
also be explained to tbe accused ao that he may bare eufSoient notice ot what la Imputed to 
him. Where in a ease ol murder tbe meaning of *' murder ' ’ was not explained to the ocooeed 
as required by this section and the Booused pleaded killing the deceased, It was held that fi 
was not an admission ol murder which could be aoted upon, 0 U. 61. A copy o( (]jg »u,f~ 
shall, 11 tba accused requires the eamc. bo given to him free of cost. 

211. (1) The accu'sed shall be required at onco to gWetn 
orally or in writing, a list of the person * 

dstora m IS” ll® '"^'3 ‘o summoned lo giy, 

on his trial. 


' (if in/) 
evidence 


(2) The Magistrate may, in his discretion, allow tbe »/• 

in any farther list of Witney at ft 

and, where the accused is committed f 
the High Court, nothing in this section shall be deemed 
accused from giving, at any time before his trial m 
C rown a further list of the persons whom he will. “^ Cleric of tfc« 
to give evidence on such trial. ^ suramcc^ 


The accused ahatl be required at'oace to th t ^ 

upon the Maglslrala to call upon the accused cl once to b'm ^ "" 

to bo summoned to glTOOTideneoon hU bebaU. 1 %.® *^*ofporai-.oa wba^^ ’ 

T^tfca 'ir»Ta yea 
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ambiguous asd is nob a sufScieut oompllanoe nilh the section. The Magistrate is bound to 
cal! upon the accused to give a list ol witnesses he desires to call, 7 Bom. L.B. 723 but. a 
Magistrate cannot force the accused to disclose either the names of his intended witnesses or 
what those witnesses would prove. An accused person may reserve his defence and also 
refuse to give a list of bis witnesses but in that case he will have to bring his witnesses and 
cannot have the assistance of the Court to compel their attendance, 14 A. 242 ; 19 A 502. 
The accused is entitled as of right to have any witness named m the list filed by him to be 
summoned and examined, 23 W.R. (Cr.) 56; 15 W.B. (Cr.) 7 ; 3 W.R. (Cr.) 36. But there is 
nothing in the section which prevents a hlagistrate from allowing an accused person to reserve 
his defence for the Court of Session, 14 B.L.R. (Appx.) 1. An accused is not entitled as of 
right to have his witnesses not named by him before the Magistrate, summoned at the 
Sessions trial. But there is no reason to refuse an application by an accused person lor 
summons simply because a large number of witnesses is mentioned in his list. 
11 C. 762 at 766. 

Sub-5ectl0d [2). provides forgiving a further list of witnesses at any subsequent 
time. See 6s. 216, 231 and 291, tnjra. 


Power of Magistrate 212 . The Magistrate may, in his discretion, 

to examine such wit- summon and examine any witness named in any 
list given in to him under section 211. 

The object of the dectlon.-'Tbe object of the seetlon is to prevent eoncoction of 
evidence by (bo accused after his commUment This seotlon gives a discretion to the Magis- 
trate to summon and examine auy defence witness named in tbelUt futnlsbed by the accused 
under the last lection, but the discretion should be used very sparingly as such a coarse 
may seriously prejudice the accused person In his defenee But suob examlnatiou tmj 
result in the benefit of the accused in eome caaee, for, if after examiaiog any such witness 
the Magistrate ie eatlefled there is no sufficient ground for his committal, the Magistrate 
may act under 8. 213 (2), cancel the charge and discharge the accused. This section did not 
exist in the Cede of 1861 It appeored for tbe first time in the Code of 1872 on account of two 
confiiotlng deeisloae of the Calcutta High Court reported in 4 B L.R. (Appxj, 1 and 14 V.R. 
(Cr.) 16. With these cases before them the Jjegislature inserted o now S. 200 in Act X of 
1S72 and retained it as S. 212 la Act X of 1882. That sootiou gavo tbe Magistrate the widest 
possible discretion to summon and examine any witness In any list given to him under 
8. 211. With that discretion the High Court cannot interfere, oor do we ace how any lino 
could be drawn llmitiDg it one way or another. The Code does not require a Magistrate to 
record his raasons for acting or refusing to act under tbe section and the High Court cannot 
lay down a direction that before exercising bis powers he should record reasons. He la given 
a discretion which be may be trusted to use properly and it will be for a person impugning 
his order to satisfy the High Court that a judicial discretion has not been used before that 
order under this section could be Interfered with. We need not go into or state any reason 
why it Is necessary that this section should appear in tbe Statute Boole. It is there ; and as 
it is there, It Is the duty of every ilagistrate who considers that tbe uso of It is 
necessary and expedient in the interests of justice to make use of it to tbe fullest extent 
necessary m the Interests of justice. If be does not do so, he negloots as obvious duty, 18 
A. 880 at 381—382. 

May summoa nnd examine.— It is not Imperative on the Magistrate to summon and 
examine any defence witnesses after rovehing the etago of framing a charge under 8. 210, 
sujrra. The fact that the Magistrate bad siroady issued eummonsos to tho defence witnesses 
named In the list put in by the accused and bad examined some of them before ho made up 
his mind to commit, does not prevent his stopping proceedings under S. Sl7, infra, as hfs 
power under this soctlon is unquaifled, 17 hf Ii.T. 63»1S Or. L.J. 701 b 26 lod. Cat. 152, 
but it was held in 1906 A.W.N. 306 that a commitment made by a Magistrate was bod where 
a Msglstnte after recording the ptosccalioaeTldeueo had summoned certain defenee witnesses 
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aoi b»dcoiuecl«d to tntbe » Iocs] inipcelton •( tho recant ot the scented, fcnl committed 
the scented '>rilbout oxsmining the defence witoesecs summoned, sod witboat nsking the 
loot] Inspection. A Committing Msglttnle is not justified either In law or In common 
falmets in enforcing the scented to disclose the ntmes of bis Intended witnesses or what 
those witnesses would bo called on to prore, or when tbe^ attend, to threaten them with 
pensltics unless ibex Siving wHfulIx false eridence or perslstcntlx refuse to giro facts 
within their knowledge, 11 A. 312. 

213. (1) 'When the accused, on being required to give in a list 
under section 211, has declined to do so, or when 
^^rfet of commit- given in such list and the witnesses (if any) 

included therein whom the Magistrate desires to 
examine have been summoned and examined under section 212, the 
Magistrate may make an order committing the accused for trial by the 
High Court or the Court of Session, (as the case may be) and (unless 
the Magistrate is a Presidency Magistrate) shall also record briefly the 
reasons for such commitment. 

(2) If the Magistrate, after hearing the witnesses for the defence 
is satisfied that there are not sufficient grounds for commitfing the 
accused he may cancel the charge and discharge the accused. 

May make aa order commlttla; accused for trial by the High Court or 
the Court of Session.— If a MoSassal UsgUtrst* commits a caso to the High Court 
Sesalons, ho should oommonionte with the Commisstouor of Foltee, Madras, immediately la 
Older that the latter ofSeer, may depute a responsible officer to be m charge of the ease. 

G. 0- 2fo SSi dated According to this aectlon a Magistrate may make as order 

‘ ity of a MagUtrato 
• Hell to ezeroisa 

* • . * . L.J. d9»16 L.W. 

'■ in ” here can only 

mean the Court of Bessiou having jurisdiction to try the case under B. 177, supra. 8. 63 of 
Act X of 1873 provided that Magistrates shall ordinarily commit to tbe Court of Bessioa for 
the Sessions division in which tbe district to which they are appointed is sitaated. Bat the 
Code of 1893 contained no similar pfovlsioo The Bombay High Court in 6 B. 312 held that 
the commitment ehouid be to tbe Court empowered to try tbe case under S 177, supra, and 
held tbe commitment In a similar ease bad, but instead of quashing the illegal commitment 
directed the transfer of the case to tbe Court having juriedictioD. By eucb a course, the 
express rnling of the Privy Council in S & 191 to tbe efiect that a transfer from a Court 
having no jurisdiction would not render the proceedings legal, was lost sight of. 

Shall record briefly reaaona for consmitment.— The law requires that reasons 
lor tbe commitment shall be recorded, and failure to give reasons is more than an irregula* 
rity, but an illegality vitiating tbe commitment. 38 B. Ill ; If Bom. L.R. 18 — 9 Cr. L.J. 
163s9 U L.T. 229 ; 21 0. 429 ; 6 A.L J 939. In a case where tbe trial may either be by the 
Magistrate himself or by the Court of Session, the reasons for the commitment which the 
Msglstrate is bonod to record under this section must inclndeslso special reasons for sending 
the Bccnsed before the Conrt of Session and when be does not do so there is a fallnre to 
comply with the law. This no donbt would amount to no more than an irregnlarity if the 
caso were one which ought to be committed to the Sessions, but when tbe case Is not one 
which ought to have been committed then lo commit without giving reasons Is more thin 
an irregularity and it is an illegalty, 33 B HI. 

Unless he Is a Presidency Magistrate.— A Presidency Magistrate eojeys the 
privilege of committing without stating reasons. For similsr Instanoessee ooteat p. 397, 
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Uoaer the Code n Court ot Session baa no power to wlthdinw a case from the jury. 
The power of quashing commitment, in other words, withdrawing the case from the jury is 
specially given to the High Court which has to crmsider whether there is a point of law, 5 
O.W.N. 411 at 413. But If the Sesalons Court finds the commitment illegal the procedure to 
bo followed is to make a reference to the High Goott under S. 4S8, infra. The words •' on a 
point of law” occurring in this section have been the subject of a liberal as will as a narrow 
and literal construction by various High Courts, ta the case of ofiences either exclusively or 
not at all triable by the Court of Bession under Col. SofSch. II of the Code no difQcnlty 
arises. But in the case of oSeneea irUble either by the Court of Session or by aiirseclass 
Magistrate whether an improper exercise of judicial discretion in committing is not a point 
of law, is a question on which there is difference of opinion. The Madras High Court In 
42 M, 83 is in favour of a narrow and literal construction of the words as also the Bombay 
High Court in 13 Bom L.E 201 = 12 Cr. L J. 236=10 Ind. Cas 802. If this interpretation 
Is adopted it is difficult to say bow any point of law can possibly aiIso in the ease of offences 
triable either by a Court of Session or Magialrate. In 4 Bom. L R. 85 ; 38 B. 114 ; 42 B.172; 
24 0 429 the broader interpretation was adopted, 28 Bom. L.R. 293=27 Cr. L J. 479= 
93 Ind. Cas 703. 

Or by a civil or revenue court under S. 478.— The words were introduced in the 
Code ot 1698. 

• Can be quashed by the High Court only on a point of law— The expression 
" The High Court " occurring herein is to be contrued os defined in 8. 266, infra, and so the 
Judge presiding over the Otlmlual Sessions of theHigh Court and exercising ordinary origin.il 
criminal jurisdiction can quash a commitment made to the High Court Sessions on a point of 
law, SG 0. foUounng S6C.48. but lo 42 H. 83 the Crimioa! Bench dealt with the objection- 
The use of the word only'* is significant and imposes an important restriction on the powers 
ot tb« High Oouit. The High Court alone Ucompetent to quash a commitment once mode The 
High Court when nctiog under this section has no concern with the credibility of the evidence 
when there le in fact, some evidence on the committal record which would jostify the 
Bossions Judge le.aving the question of guilt or Innoeenee to Iba jury. If the Committing 
Magistrate says be has eome doubt about the evidence but bo thinks it better that the coso 
should go before tbe jury, it cannot possibly be said that In so doing ho committed an error 
of law which could justify the High Court In quashing tbe commitment under this section. 
Tbo High Court must be aitisfled from tbe record that there was an illegality in tbe com* 
mitt'al order. The test in a matter of this nature is to see from tbe order what the Magis- 
trate's findings are on tbe evidence and whether those findings are capable pri'ma facieot 
sustaining tbe charges he has framed and oQ which the committal is made A question of 
misjoinder is for the Sesslone Court to determine and may be orged in that Court and not in 
the High Court m an application under this section to qu-isb commitment, SI Bom. L.R. 623 
at 524. In 4 A. ISO, it was held that eveuina coapoundablecase, vi*., adultery, n Magistrate 
who had committed tbe accused to the Court of Bession had no power to dlecbargs the 
accused Bubsequonlly when the ollecce was compounded and the fact made known to the 
^lagistrate Bee also 16 U.L.J. 625; Weir II, 262, A donbt was raised iu 36 C.'48 at 50 
whether the High Court In exercising its ordinary appellate jurisdlotlon could qnssb a 
commitment made to it by a Presidency Maglstrsta for trial nnder its ordinary original 
criminal jurisdlotlon and it was suggested that tbe practioo in somewhat similar cases had 
been to apply to the Judge exercising ordinary original criminal jurisdiction of the Court, 
but the Court did not decide the point hut dealt vrith the case on the merits as the applica- 
tion was urgent. See 42 U. 83. Commitment can be quashed at any sLige of the cate. 

6 0. 584. But where the prisoner is pot on hla trial and has pleaded to the charge (he 
eommltment is not to bo quashed, 12 C.L.R. 120. 

A commitment can bo quashed only on a point of law, 36 A. 4 The order may be in* 
couvenimt or It may be lodlscrcot but it cannot beqaasbed unless it is illegal, 13 Bom, 

L.R. 201-'12Cr. LJ. 256=10 Ind. Cas. 892; 18 Cr.LJ. 64 = 22 Ind. Cai. 335; 15 Cr. 
l!j. 270=23 lad. Cai. 473 ; 28 Cr. L.J. 1CIS-B7 Ind. Cat. 063 ; 37 M.L.J. 632; 

11 A.L.J. 439 ; 14 Cr. L J. 3M-19 Ind. Caa 060 ; 49 A. J8f. A question of jurisdiction Isa 
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poifit ct Uw, 15 Cr.L J. 270-23 Ind. Cfti. 478 ; Welc U, 253. U cannot be qu&sbiea on the 
ground that there is no etidenoo to jnstUy a corarnUmeBt. 27 M L.3. S53 and 13 Bom. 
L.R 501=12 Cr.L}. ^5*10 Ind. Caa. 802. It can be ^aa&hed on the ground that tbs 
facte did not Etcessftniy esUblub Vh® ofteDca charged. 2 C-L J. 457t»i2 Cr, I<.J. 3S3; 
23 Cp t J 187=99 Ind Cas 343 but «ee 6 A. 98{ 5CW.B 825, which tooi s dlflereot 
view, or on tbe ground that the evidnice U of a doubtful character, 8 Cr. L. Rev. 187. An 

unnecessary commitment was bold to be an ctroc of {aw, 28 Cr L-J. 143 at 131«>83 led. 

Ca«. 70S ; is Bom L.B 993=14 Cr L.J 657=21 Ind. Cas. S97- Inenfficienojr of avidence has 
never been treated as a ground for quashing a co«jaitnsent. i W R, (Cr.) 8.bat the absence of 
Btideaca to warrants comroikmeat Is a point of fa* and may famish a good ^oasd foe 
quashing tbe commitment, SOWN 4tl *, 39 Cr. L.J. 519*115 lad. Cat. 695, but as pointed 
outla27WLtl 593-15 Cr.L. J 663 = 23 Ind. Caj. 993 and 13 Bom. LB. 2M=12 Cr. 
L J. 298=10 Ind Cas. 802, the result cf qoasbing eomraitment on the ground ol 
absence of evidence maj not bo to tha benefit of the accused as be may bo charged 
again mth tbe od^euce, hut if the committal trere affowed to stand tbaConrt ofBesslon 
will have to acquit him on the ground that there U no evidenca against him. A 
commitment made of soma of the acoaaod whlla oLbors have not yet been arrested Is 
no ground for quashing the commitment, 7 H.L.T. J87—11 Cr LJ, 883=5 Jud. 
Cat. S33 The test which should be applied to decide whether a commita] might or 
might not be made <ru the facts is this aasnmfog that tbe whole of the evfdeoce 
against tbs sccused is true, ig there a esse fit logo tothe jery? It the answer Is * No,' then 
a eommittal Is Improper and ought not to be nsiade. 9 C.W.H. 629. Then la acoogieiof 
opiuIoQ among the different High Conrt* as to i t« powers to qassh a commitmeat osthe. 
ground that tbero U bo evidence (apart from the question ei credibility) to euppott 
aoOBi'eletiOQ. Butthere isaoleat oeuieasns ofopioionln the High Courts thatthsy 
have no power to quash B commitment merely baeause of doubUai to the credibility ot tho 
fivtdence tor the prosecution it there is. in iaot tome evidenea which would justify tbeBessfoufl 
jrudge in leaving tbe deoisloa of gufftoe lunocenoe to tbe jury, Tbe High Court in IQch esaes 
has no concern with (h« qoestloa of credibility of the evidence when there is in fact some 
evidence on record, t Ran. 826 30 Cr. hJ. 519 -IIS lad. Cay 692 ; 25 Cr. L.J. 251= 
78 lad. Cas. 621. The real t«<t is deolding as to whether there is etidsnee which could fairly 
be acted upon, 1b to tee whcther.B Indgeat a trial held with the ald^of Jnrymen conld eay 
that there was so evidence to go to the jory. Whether a witness is to bsbelievodor an 
accotaplice'e evidence Is corroborated is a mattee for decision at the trhl. Tba High Coort 
ssaC^tt clBevlsloD la not to docida whether a psrticalat piece of evidence Is to be believed 
cr not asd its funoticoi as a Court of Bevlslon (e not to sit on judgment over the order of the 
Mafisstrate committing tbe esse to the Court oC Session, 49 A. 191, A commitment made 
wlthoutexercisioga judicial discretios but merely Boti&gott the suggestEoa of the District 
hlegistrate was qnashed by the High Court, 19 U. 39. A commitment made to the High 
Court when the Usgisttate himself could try the offence but tbinlu it Is » proper case to be 
dealt with by the Sefisiona Cotiirt Is good, 42 H. 33, when a hlagistrsts oommite bolding that 
he cannot edequately punish the acensed. She eommltmsnt ts legal aod cannot be quashed. 
UAL.}. 439=14 Cr. LJ. 204-19 lad. a**. 9S9 but eae?« Cr. L J. m=«3 Jad, Cat. 703- 
A commitment made wbeu tbe Haglitntofaae been satisfied that there are sufficient reasons 
for ddng BO In spite ol his dlthcUel of thepTOSOcutlon evidence M validaud canaot be quashed, 
SO Bom. L R. 639 fdlomng 1 Ban. S26 sad <fu(i7jgus«bfn9 3S B 183 and 17 Bom. L R. 810. 
A distiuctlou must bo made belweea a dse under S. 209, ftipru, where the Uaglrtrate relosea 
tocomtait a eosesodoae ia which he commits, •{though be has dtsbejiered the pneocotioa 
evidence In the xosln. lo the lormer caw uudoabtedly then is attoog authority m favour of 
tbelligh Court not iatetteriog with theorder of dUcharga but la tbe tatter case where the 
HagUtrato In spite of bit disbelieTloglhaproeouatioo evidence thought fit to commit, be has 
eietclsod blsdiscKtlanaad Itcaanot bosald tberefore ha ha» by so oommlttiog, commu- 
ted aa error ri law, which wottld jnstlfy IhsIDgh Coart’Blaterfenace by quaibiag she com- 
mltm<Dt,S9 Bom. L.B. 639= 29 Cr. LJ.TSTssiiy ind. Csa. io7, but a comoutmeot made 
by a Presidency Haglstratft to Ihe Sigh Court Sesyioai, of a case which is tristfs by ih* 
S5 
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Under the Code a Court of Session has no power to withdww a case from the jury. 
The power of quashing commitment, in other words, withdrawing the ease from the jury is 
specially given to the High Court which has to consider whether there is a point of Jaw, 5 
O.W.N. 411 at 413. But if the Bessirms Court finds the commitment illegal the procedure to 
be followed is to make a reference to the High Court under S. 438, *n/ra. The words “on a 
point of fato" occurring in this section have been the subject of a liberal as will as a narrow 
and literal construction by various High Courts. In the ease of oSencea either exclusively or 
not at all triable by the Court of Besslwr under Col. 8 of Boh. II of the Code no difficulty 
atUos. But in the case of offences triable either by the Court of Session or by a first class 
Magistrate whether an improper exercise of jadiclal discretion is committing is not a point 
of law, is a question on which there is difietence of opinion. The Madras High Court la 
42 H. 83 is iu favour of a narrow and literal construction of the words as also the Bombay 
High Court fn 13 Bora, L.R. 201 = 12 Cp. LJ. 256=?10 lad. Cas 802. If'this fnterpratatioa 
is adopted it is difficult to cay how any point of law can possibly arise in the case of oSences 
triable either by a Court of Session or Magistrate. In 4 Bom. L R. 85 ; 33 B. 114 ; 42 B.172: 
24 C. 429 the broader interprelafiorr iras adopted, 28 Bom. L.R. 293=27 Cp. L J. 479= 
93 Ind. Cas 703. 

Or by a civil or revenue court under S. 478.— The words were introduced in the 
Code of 1898. 

. Can be quashed by the High Court only on a point of law.— The expression 
'* The High Court " occurring herein is to be contmed as defined in B. 266, infra, and so the 
Judge presiding over the Criminal Sessions of the High Court and exercising ordinsry original 
criminal jurisdiction can quash a commitment made to the High Court Sessions on a point of 
law, &6 0. following 36G.48, but in 42 U. 83 the Otimioal Bench dealt with theobjeetion* 
The use of the word “ only*' is signifleaut and imposes an important restriction on the powers 
of the High Court. The High Court alone is competent (o quash a commitment once made. The 
High Court when acting under this section has no concern with tbo credibility of tbs evidence 
when there is in fact, some evidence on tbo committal record which would justify the 
Sessions Judge leaving the question of guilt or Irmocence to the jury. If the Committing 
Magistrate says he has some doubt about the evidence but bo thinks it better that the ease 
should go before the jury, it cannot possibly be said that in so doing he committed an error 
of law which could justify the High Court In qnasbing the commitment Under this secUon. 
The High Court must be satisfied from the record that there was an illegality iu the com* 
mittal order The test in a matter of this nature ts to see from the order what the Magis- 
trate’s findings are on the evidence and whether those findings are capable jwtma /acts of 
sustaining the charges he has framed and oo wbioh the committal is made. A question of 
misjoinder is for the Sessions Court to determine and may be urged in that Court and not In 
the High Court in au applicalioo under this section to quash commitment, 31 Bora. L R. 523 
at 824. In 4 A. 150, it was held that evenina compoundablecase, vif.. adultery, a Magistrato 
who had committed the accused to the Court of Session bad no power to discharge the 
accused subsequently when the oQence was compounded and the fact made known to the 
Magistrate. ^ also 16 U.L.J. 525; Weir II, 252. a doubt was raised in 36 C. 4S at 60 
whether the High Court in exercising its ordinary appellate jorisdiotlon could quash a 
commitment made to it by a Presidency Magistrate for trial under its ordinary original 
criminal jurisdiction and it was suggested that the practice in somewhat similar cases bad 

been to apply to the Judge exercising ordinary original criminal jurlsdietlon of the Contt, 

but the Court did not decide the point butdealt with the case on the merits as the applica- 
tion was urgent, Boo 42 U. 83. Commitment can be quashed at any stage of the eiso, 

6 0. 584. But where the prisoner is put on his trial and has pleaded to the charge the 
commitment is not to bo qnasbed, 12 C.L.R. 120. 

A commitment can bo quashed only on a point of law, 36 A. 4 The order may be la- 
convenient or it may be indiscreet bat It cannot be quashed unless it is illegal, 13 Bom. 

L.R. 201-12Cr. DJ. 256=10Iod. Cat. 8W;1S Cp. It.J. 64 = 22 lad. Cm. 336; 13 Cf. 

L.J. 270 = 23 Ind. Cas. 476 ; 26 Cr. L.J. 1C19-87 Ind. Gas. SC5 ; 37 H.LJ. 632; 

11 A4L.J. 439 : 14 Cr. L4. 304>«19 Ind. Cat- 660 ; 49 A. 181. A question of jurisdiction Is a 
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pebtodaTr. 15 Cr.LJ, 270«23 Ind. Cat. 478 ; Weir If, 235, it cannot ba gnashed on the 
ground that there is no evidence to Justify a cotnmltmoDt, 27 V.Jj J- 593 and 13 Bon. 
L.R. 201 = 12 Cr. li.J. 236=10 Ind. Cos. 802. It can ha quashed on the ground that the 
facts did not necessarily establish the offence charged. 2 O.L.J. 467=2 Cr. I>.J. 383; 

23 Cr. L.J. 187=99 Ind. Caa 345 but sea 6 A. 98; 9C.W.N. 829, which took a different 
view, or on the ground that tho evidence ta of a doubtful character, 3 Cr, L. Rev. 167. An 
unnecessary commitment was held to be an error of law, 23 Or. L J. 143 at 131=83 lad. 
Cas. 70S ; 15 Bom. L.R. 998 = 14 Cr. L.J. 657= 21 lad. Cas. 897. Insufficiency of evidence has 
never been treated as a gronnd for quashing a commitment, 1 W.R. (Cr.) 8, but tbeabseoce of 
evidence to warrant a commitment U a point of fan and may furnish a good ground for 
quashing the commitment, 5 C.W.N. 4(1; 30 Cr. L.J. 619=115 Ind. CaS. 692, but ns pointed 
out in27tf.LJ 593 = 15 Cr. L.J. 663 = 23lBd Cas 993and 13 Bom. L.R. 201=12 Cr. 
L.J. 236=10 Ind. Cas 802, the rosott of quashing commitment on the ground of 
absence of evidence may not be to the benefit of the accused as be may be charged 
again with the offence, hut If the committal were allowed to stand the Court of Session 
will have to acquit him on the ground that there U no evidence against him. A 
commitment truide of some of the accused while others have not yet bean arrested is 
no gronnd for quashing tho commitment, 7 U.LT. 187=11 Cr. I< J. 383=3 Ind. 
Cas 933 The test which should be applied to decide whether a commital might or 
might not be made on the facts is this assuming that the whole of the evidence 
against the accused is true, is therea ease fit to go to the Jury ? If the answer Is ' No,' then 
a committal is Improper and onght not to be made, 9 C.Yf N. 829. There {s aeonfiiotof 
opinion among the different nigh Courts as to ite powers to quash a commitment on the. 
ground that there Is no evidence (apart from the question ol credibility} to support 
a conviction. But there Is a clear consensus ofopialonm the High Courts that they 
have no power to quash a commitment merely because of doubts as to the credibility of the 
evidence for the prosecution if there is, In fact eoma evidence which would Justify the Sessions 
Jtfdge in leaving the decision of guilt or innocence to the Jury. The High Court in such eases 
has noooncem with the question of credibility of the evidence when (here is In fact some 
evidence on record, 1 Ran. 626 : 30 Cr. I, J. 519 = 113 Ind, Cas. 692; 25 Cr. L J. 261 = 

76 Ind. Cas 621. The real te«e In deciding as to whether there Is evidence which could fairly 
be acted upon, Is to tee wbctheraJudgeatatrial held with the aid , of Jurymen conld say 
that there was no evidence to go to the jury. Whether a witness is to be believed or an 
accomplice's evidence is corroborated is a matter for decision at the frisl. The High Court 
as a Court-of Bevislon it not to decide whether a particular piece of evidence is to be believed 
or not and its function as a Court of Bevition is not to tit on Judgment over the order of the 
Magistrate committing the ease to the Court of Session, 49 A. 181. A commitment nude 
without exercising a Judicial discretion but merely acting on the auggosticu of the District 
Magistrate was quashed by the High Court, 15 U. 39 A commitment made to tho High 
Court when the Magistrate himself could try the offence hut thinks it is a proper case to bo 
dealt with by the Sessions Court Is good, 42 U. 83, when a Magistrate commits holding that 
be cannot adequately punish the aeensed, the commitment is legal and cannot be gnashed, 

11 AL J. 439=14 Cr. LJ. 304 = 19 Ind. Cas. 969 but see 26 Cr. L J. 148=83 lod. Css. 70S. 

A commitment made when tho Sraglstiatebae been satisfied that there are sufficient reasons 
for doing to in spite of his disbelief of the prosecution evidence is validaud cannot be quashed, 

30 Bom. L.R 639 following 1 Ran. 526 snd dutingvithing 35 B. 163 and 17 Bom. L.R. 910. 

A distioctlon must bo made between a case uoder 8. 209, tupra, where (he Magistrate rofoses , 
to commit a case and one in which he commits, although he has disbelieved the prosecution I 
evidence in the main. In the former case oodonbtedly there U strong authonty vafavout ot 
the High Court not interfering with the order of discharge hot in the Utter case where the 
Magistrate In spite of his disbelieving the prosecution evidence thought fit to commit, be has 
exercised hli discretion and it cannot be said iberefore he hu by to committing, commit* 
ted an error cl law, which would JostHy the High Court’s interference by quashing the com* 
mttment, 30 Born, L.R. 639 =29 Cr. Z<.3« 937=112 Ind. Cas. 107, but a commitment made 
by a Presidency Magistrate to the High Court Sessions, of a case which is trlabJo by the 
62 
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Magistrate as a warcaot case and punt^aUe vHh rigorous imprisonment for 2 jears was 
beld illegal and the commitment so made bj the Magistrate was gnashed under this section 
b/ the 3 udge exercising ordmar; original erimlaal inrisdictioo, S6 C. 785 xrhere 24 C. 429 
“ 1906 A.W.N. 28 and ii A. 454 are referred to. Bat !a 42 U, 83 the Criminal Bench of the 
High Court decided the objection and not the Judge who presided over the Crimioal Besslons 
of the High Court before whom the objection was raleed as to the legality of the commitment. 
If he gives no reason whatever for committing to the Sessions a case which ha himself 
Is competent to try as in 38 B. 114 or if he gives reasons which are bad in law as in 13 Bom. 
h. B. 938-14 Cr. lu J. 657^21 Ind. Caa. 897 : or on the ground that the case created a 
sensation In a partioolar community, 28 Bom. LR. 293-27 Cr. L. J. 479 = 63 Ind. Cas. 7D3' 
Bee also 31 Bom, LB. S23, or the fact that there was undue delay tn the trial of the 
case 28 Gf. BJ, 164 (1) — 99 Ind, Oas. 696 fl|. or a commitment made at the request 
of the parties and relying on a Government resofuffou which be eoold not (ate 
into couBlderatlon as reasons, 42 B. 172, the High Court has power to quash the com* 
mitment as being bad in law. A commitment made without the complaint of a Court was 
quashed, 6 A. 93 ; 24 U. 121. A commitment made without afiording the accused an oppor 
tunity to eross*examine the prosecuticD witnesses with regard to the statements made by 
them to the police under S, 162, supro, ia Illegal and must be quashed, 28 Cr. L.J. 709-103 
Ind. Cas. 697. A commitment made on evidence recorded in the absence of the accused was 
held had, UTelr II, 239 : S C.W.K. 110, but discovery of fresh evidence after commUment is no 
ground for quashing a commitment already made, 1863 A.W.N, S3, or that the Committing 
Magistrate had no territoiUI jurlsdioHoa, 17 M. 402; 3 Or. L. Bev. 167. A Magistrate is 
hound to state reasons for commitment. 38 B. 114; 11 Bom. t. B. 18=9 Cr. LJ. 168= 

1 Ind. Oas. 104=5 H.L.T. 22S. 

When as order of committal mads by a District Magistrate under 6. 137, infra, is Illegal 
beoauee the oSenoe is not triable exclusively by the ^f Session, is referred to the High 

Court for orders the best course for the High Contt la to set aside the order of committal and 
tahe up the case In revision, eet aside the order o! discharge by tbe first Court, dtreotthe 
Magistrate to frame a charge and then commit tbe accused to the Court of Session, 3 Or. L. 
Rer. 117. A commitment made is liable to be quashed when an alteration in the charge 
was made by the Magistrate at a very late stage in tbe inquiry and the accused committed 
to the sessions without affording him au opportunity to cross-examine the prosecution 
witnesses and to adduce bis defence evidence in respect of tbe altered charge, 22 A.Ii.J. 2J7= 

29 Cr. L.J. 768 = 81 Ind. Cas. 318. 

Gee S. 632 which validates Irregalar oommitments made. The principle of S 637, infra, 
applies to orders of commltmeoC which ought not to be gnashed uniess prejndice Is clearly 
ehown, 12 Cr. L J. 320—10 Ind. Cas. 616 ; no appeal lies against an order of oommitment 
under S. 478 by a Judge sitting on (ho Original Side of High Court in tbe course of the trial 
of a suit. Tbe proviaiona of this section control tbe general provisions of S 15 of tbe Letters 
Patent of tbe High Court. Tbe remedy is under this section to apply to quash tbe commit* 
meDt43U. 361. 

2 1 G. When the accused has given in any list of witnesses under 
section 211 sod has been committed for trial, the 
‘Sttocs Magistrate shall summon such of the witnesses , 
when 1 * included in the list, as have not appeared before 

" himself, to appear before the Court to which the 

accused has been committed : 

Provided that, where the accused has been committed to tbe High 
Court, the Magistrate may, in his discretion, leave such witnesses to bo 
summoned by the Clerk of tbe Crown, and such witnossefl may be 
summoned occordicgly : 
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Frovidedt also, that if the Magistrate thinks that any witness is in- 
cluded in the list for the purpose of vexation or delay, 
mra^^ece^ry^wU- or of defeating the ends of justice, the Magistrate 
ness unless deposit may require the accused lo Satisfy him that there ate 
reasonable grounds for believing that the evidence of 
such witness is material, and if he is not 'so satisfied, may refuse to 
summon the witness (recording his reasons for such refusal), or may 
before summoning him require such sum to he deposited as such 
Magistrate thinks necessary to defray the expense of obtaining the 
attendance of the witness and all other proper expenses. 

The Magistrate shall aummoa.— An accused laentitUdasa matter of right to hsra 
any nibiess named la the list ho deltrers, nummoned aud examined, 23 W.R. (Cr.) S6 , 
6 B.L.R, Appz, 83; 2 W.R. (Cr.) 6; 3 W.R. (Cr.)36. A Magistrate cannot refuse tOBummou 
the witnesses on the ground that the evidence appears to him not to be material or reliable, 
Weir II, 263. It la not open to n Magistrate to decide on tbe credit to be attached to the 
evidence of a witness before he had an opportunity of hearing him. By so doing he exceeds 
the discretion given to him by law, 19 U SIS; 6 B L.R. (Ap.) 65=15 W.R. Cr. 7. 

Aa have not appeared before himself. — Tbe next section provides for tbe pioco- 
dare to be tallowed when the witoessoj had appeared befora the Magistrate ; the witnesses shall 
execute before the Magistrate bonds binding themselves to be in attendance when called 
upon at the Court of Session or High Court. 

First Proviso —The summoaiog of witnesses io oases of eommStmeut to the High 
Gourt may be left at the discretion of the Magistrate to the Olerk of tbe Grown. 

SecoBd Proviso.— This proviso U not intended to enable » Magistmto to inqnln 
generally Into what tbe defence of the accused person Is to be, and to consider vvhether, on 
learning the nature ot the deUnee he u absolutely to shstsln from summoning all the 
witnesses cited by the accused. There is no warrant for tbe exercise of such sweeping 
authority, 3 C. S73. This proviso U clearly inapplicable where a witness though once 
summoned failed to appear on the d ly fixed on acoount of some delay In tbe service of the 
Bummons In such a case the Magistrate was bound to make a further attempt to eecure the 
attendance of the absent witness, 4 A- S3. 

For the purpose of vexation or delay or defeating ends of Justice.— The 
same words occur in S. 267 (1), sn/ra, which refera to summoning ol witnesses in warrant* 
cases. It is only on theeo grounds the Magistrate Is entitled to refuse to summon the 
wilneases tendered by the accused and it be refutes on theso grounds then he is furtbor 
requited to ask the accused to latisly him that there are reasonable grounds for believing 
that the evidence of sneh witnesses Is material and if be Is not satisfied, then be may refuse 
to eummon, 16 C. 714 ; when a Magiitrale asked tbe accused who vras about to be committed 
why he desired to summon the witnesses named in tbelist and the accused refused to give 
reasons, the Magistrate was at liberty to refuse to summon these witnesses, 4 U.H.C.R. 81 • 
16 W.R. (Cr.) 14. 

Record his reasons for such refusal. — When a Magistrate refoMS to summon 
witnesses for the defenoa, he Is bound to record bis reason for inch refusal. The power 
should not be lightly exercised. He mast show Inhitorder of refusal that be bad satisfactory 
ground that the evidence was not matenat, 8 A. 869. When an acented givet a Hit of 
witnesses be wishes to lummon after tbe case is committed to the Conrt of Bessloo, It 
is incumbent upon the Msgistrato to exetcM bis discretion on the point. By retnrnlng tbe 
list of wltnessos filed by the accused and passing no orders upon It he acted Illegally. He 
was bound distinctly to slate whether he would summon the wltnessea or not and be ought 
to slate his reasons lor so doing He should eonsider the reasons given by tbe ao c a s ml for 
the delay In giving the list and wbelhet ibsy vrere suSeleat or not, 16 W R. (Cr.) 14. 
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, Before dummonlng require 5ucb sum to be deposited.— Eren ia s case the 
Magistrate refused to sammon the witnesses onthe ground that the accused trben called 
upon to state his reasons for sumroening the persons named In his list, the Magistrate was 
bound to have f xed the amount which he considered necessarf to defray the cost of attend* 
ance of the witnesses and intimated to the accnsed his readiness to issne summons on the 
amount being deposited, 4 M.H.O B. 81. Althongh a Magistrate is entitled to refuse sum* 
moning witnesses for the defence unless the expenses for their attendance is deposited by 
the accnsed, yet snch orders should be made very sparingly. ia au improper order in a 
case where the accnscd Is unable or unwilling to deposit the expenses and the result is 
that be is convicted without his witnesses being examined especially when a severe sentence 
is passed on him, 1893 P.B. ICr.J.) 7. 

And all other Expenaea.— These words were Introduced in the Code of 1893. 


J 217. (1) Complainants and witnesses for the prosecntion and 
defence, whose attendance before the Court of 
Session or High Court is necessary, and who appear 
before the Magistrate, shall execute before him 
bonds binding themselves to be in attendance when called upon at the 
Court of Session or High Court to prosecute or to give evidence, as the 
case may be. 

(2) If any complainant or witness.refuses to attend before the Court 
of Session or High Court, or execute the bond above 
In case oi^tefusli to directed, the Magistrate may detain him in custody 
attend or to execute until jjg executes such bond, or until bis attend- 
ance at the Court of Session or High Court is 
required, when the Magistrate shall send him in custody to the Court of 
Session or High Court, as the case may be. 

Whoje attendance la necesiary.— Tbeso words are important. It is not every witness 
whom the Magistrate is regnlred to biud over but only these witnesses whose evidencs is 
material to the case. It ia always open to the accused or to the Besslons Judge to secure the 
attendance of the prosecution witnesses who bad been examined at the preliminary Inquiry 
when they fail to appear at the trial iu the Sessions Court. 1683 A.W.N. 37. See B. £09 infra, 
as to medical witnesses whose deposition taken and attested by a Magistrate in the presence 
oi the neensed or taken on commission may be used as evidence without oalliog them u 
witnesses in the Sessions Conrt. 

A complainant is not at liberty to withdraw from the prosecntion after commitment. 

If he does so. he will forfeit his rccogol&ince, 2 W.R. (Cr.) 57. 


218. (1) When the accused is committed for trial, the Magistrate 
shall issue au order to such person as may bo 
appointed by the Lc?cal Government, in this behalf, 
notifying the commitment, and stating the offence 
in the same form as the charge, unless the Magistrate is satisfied that 
such person is already aware of tho commitment and tho form of the 
charge; I i 
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obviously {q order that the Jury may not be prejudiced by the muttitade of chargoa 
and the ineonTeuioDce o( baring together of sooh a number of {nataoces of oulpabllity and 
the consequent embarrassment both to the Judge and aeensed. It is likely to cause confusion 
and to interfere with the definite proof of a diitinot ofionce nbich it is the object of all 
Criminal Procedure to obtain. The policy of anch a provision is manifest and the necessity of 
a system of written accusation specifying a definite criminal offence is of the essence of 
Criminal Procedure " When the mischief aought to be averted by the statute has been done 
as evident from the verdiot of the Jury and the acceptance of it by the learned Judge the 
efieet cannot be averted by dissecting tb« verdict and appropriating the verdict of guilty 
only to such parts of the written aeonsation as onght to have been submitted to the Jury. 
92 C. 253 at 268*69. IToang and inexperienced Judges and Uagistrates get so excited at 
the evidence of roguery that they miss the main consideration at the trial which is to prove 
the speclfio charge against an accused person, 27 A.L.J. 592. 


Charge to state 22 1 « (1) Every charge nnder this Code shall 

®fi«ce. state the offence with which the accused is charged. 

„ . (2) If the law which creates the offence gives 

Specifio name of ' ' ° 

offence sufficient it any Specific name, the offence may be described in 
description. charge by that name only. 


(8) If the law which creates the offence does not give it any 
How stated where sp^cifio name, SO mnch’of the definition of the offence 
ofiesea has oo spec!* must be stated as to give the accused notice of the 
fio name. matter with which he is charged. 


(4) The law and section of the law against which the offence is 
said to have been committed shall be mentioned in the charge. 

(6) The fact that the charge is made is egnivalent to a statement 
that every legal condition required by law to con- 
stitute the offence charged was fulfilled in the 
particular cose. 

(6) Iq the presidency-towns the charge shall be written in 
English ; elsewhere it shall be written either in * 
English or in the language of the Court. 


What implied 
charge. 


Langoage of charge. 


(7) If the accused having been previously convicted of any 
Previous convio- offence, is liable, by reason of such previous convic- 
tion when to be set 'tion, io enhanced punishment, or to punishment 
of a different hindt for a subsequent offence, and 
it is intended to prove such previous conviction for thepurpose of 
affecting the punishment tohich the Court may think fit to award for the 
subsequent offence, the fact, date and place of the previous conviction, 
shall bo stated in the charge. If such statement has been omitted, 
the Court may add it at any time before sentence is passed. 

lUustnUiorts. 

(a) A Is charged with the murder of B. This !■ eqalveltBt to • ■tetameDt that A’s aet 
fell vrlthln the definition of murder giren io 8*. SSS aai flfiol lho lafitaa psoal Code; 
that It did not fall wilhlu any of the geoeral iTWftlit et that tt did aol 
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SefsioDs trial, ha is ampowered bj this section before the commencemeDt of the Cessioss 
Inal to ex&tQlne supplementary wilnecsessnd bind them orer to appear at tbe Sessions trial. 
See Batanlal 842. 

If he thinks fll.—Tbese words were Introduced ia the Code of 1B93. . 

After commitment and before commencement of triai.»-rowBr » £tren to 
the Magistrate to record evidence after commitment and before the commencetoent of the 
trial. B C. 719. and with the oommencemeat ol the trial the Magistrate's aothorlty ceases. 
iSSS P.B. (Cr. J.) 29. If additional eTidence is rocorded under this section, it goes wltboat 
saying Uiat the accosed shonld be girea an opportunity of meeting such evidence if he so 
desires. 

Copy of evidence aball be given to accused tree of Cost.~See notlhcatioa 
under 8. SSof the Coart Fees Act YU ollSfO which exempts from Court fees copies of 
evidence of witnesses given to the accused under this section. 

J 220, Until and during the trial, the Magistrate shall, subject to 
Custody Ql acensed the provisions of this Code, regarding the taking of 
pending trial. bail, commit the accused, by Warrant, tocustody. 

Bee 6. fill as to place of custody of accused pending trial. 

Provlslona regarding the taking of baI).>-See Chvptsr XXXUC dealing with 
bail. Zf the offence is bsilshlo the Magistrate should aimit tii«accase6 tohaiJ; it the 
offence is nco-baUable the accused should uot be telsised on bail If there sro reasonable 
gnusds foe believing that the accused Is gotUy of an ofiecee pOQUhable with death or teens* 
porUtien for life and in other o^ses of nott'bailable offences the Magistrate is to cso bis dis* 
eretion In granting bail. By the new amendment the power to grant bail is farther extended 
In the case olaoy person ooder 16 years of age or any woman or any etok or infirm penon 
accused of ooB'baiiable oSences. The High Court or Court o! Bessios may however direct 
that any person may be releued on ball m any case under 8. 198, tn/ra. 

Commit by warrant to custody . — The warrant referred to herein isa written order 
to a Zsilor to noeive the accused who ia refused bail In a noo'bailable offence or wbo fails to 
oSet bail io a bailable offence, into hie custody and produce him before the Court for trial 
when repaired. This presnpposes that the acoosod is present before the Magistrate. 


CHAPTER XIX. 

Or THE CnAROB. 

The provlsioni of this Chapter rolatlog to charge are intended to provide that the charge 
ehalt give the acensed fail aotico of the oQoaoa charged against him, bat that the only result 
of any defect in the charge ehil) bean amendment in torms as to delay, or a new trial if 
the accused seems to have been mhled, 8 B. 200 at 213. Tbe charge correspoads to the 
English indictmeat and It U very much more than a mere form. An accused person Is 
entitled to know with (he greatest preefstoa what acts heis said to have committed and 
under what coetioaa of the Fenaf Osde these acts faff, 27 Cr. L.J. Znd. Cas. 238. The 
charge is a notice to the prisoner of (ho matter whereof he is accused audit must convoy 
to him with auffieient cleirueas and certainty (hat which the prosecution iaicuds to 
prove agslnit him and of which he wUl have to clear himself. It fs also an Informs' 
tion to tbs Court which Is to try the aoonied of the matters to which evidence is to 
be diraetod, 21 W.R. (Cr.) 72; t9C.W.lf P72. The validity of an l/idiotmeut depends 
not upon the facts found at the trial but oq the circurastancos alleged before tbe trial 
commences, 8S C. 8}8> The importance and oecosslty of preeiilon in the framing of a 
cha^e was pointed out in tbe foliowiog passage in the judgment In 23 2f. filiP.C.) 
at 97 by their I/crdihipi ol the Z'rivy Council. **Tha reason lor such a provision, Is 
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obTioQsIf la order that the Jurf may not ha prejudiced bj the moltitude o( charges 
and the iDconTenlonoe of having together of snob a number ot Instances of culpability and 
the consequent embarrassment both to the Judge and accused. It is likely to cause confusion 
and to interfere tsUh the definite proof of adietiuot ofiouce which it is the object of all 
CHminal Frocednre to obtain. The policy of eneh a provision is manifest and the necessity of 
a system of written accusation specifying a definite criminal offence is of the essence of 
Criminal Froccdure " When the mischief sought to be averted by the statute has been done 
as evident from the verdict of the Jury and the acceptance of it by the learned Judge the 
eSect cannot be averted by dissecting the verdict and appropriatiug the verdict of guilty 
only to such parts of the written accusation as onght to have been sobmitted to the Jury. 
52 C. 253 at 263 69. l^oung and inexperienced Judges sod klagistrates get so exeito^ at 
the evidence of roguery that they miss the mein consideration at the trial which is to prove 
the specific charge against an accused person, 27 A.L.J. 692. 


221- (1) Ever; charge under tibis CodeBhall 
state the otfence with which the accused is charged. 

(2) If the law which creates the offence gives 
it any specific name, the offence may be described in 
the charge by that name only. 

(3) If the law which creates the offence does not give it any 
How stated where Specific name, SO mnch’of the definition of the offence 

eSenee has no speei* must be stated as to give the accused notice of the 
fio name. matter wUh which he is charged. 

(4) The law and section of the law against which the offence is 
said to have been committed shall be mentioned in the charge. 


Charge to state 
ofience. 


.Specific name of 
oSence s n o i e n t 
deacription. 


What 

charge. 


(5) The fact that the charge is made is equivalent to a statement 

lied In every legal condition required by law to con- 

stitute the offence charged was fulfilled in the 
particular case. 

(6) In the presidency^towns the charge shall he written in 
English ; elsewhere it shall be written either in * 


language of charge. 


English or in the language of the Court. 


(7) If the accused having been previou$ly convicted of any 
Previous convic- offence, is liable, by reason of such previous convic- 
tioD when to be set tion, to enhanced punishment, or to punishment 
of a different hind, for a subsequent offence, and 
it is intended to prove such previous conviction for thepurpose of 
affecting the punishment which the Court may think fit to award for the 
subsequent offence, the fact, date and place of the previous conviction, 
shall bo stated m the charge. If such statement has been omitted, 
the Court may add it at any time before sentence is passed. 

IZ/tufraftoni. 

(a) A !■ charged wllh the murder of D. TUa U equivalent to a lUUment that A'a aet 
fell within the definition of murder given In Be. 992 and 300 of the ladlan Penal Coda; 
that it did not fall within any of the general czeeptloni of the ume Coda ; and that It did not 
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lall within any of the ava exeeptloBB to aaatton 800. or that. If it did fall within Exception I, 
one or other of the three prov iaoea to that exception apply to it. 

ft} A is cbatgcd, under seotioa 326 of the Indian Penal Code, with Tolnntatiiy causing 
gcieTOus hurt to B by means of an instrament for ehooting. This is egulvaient to a state* 
mentthat the case was not provided for by eoetioa 3S5 of the Penal Code, and that the 
general exceptions did not apply to it. 

(c) A >3 accused of murder, oheatiog, thelt. extortion, sdaUeryororlminal intimida* 
tiou, or using a false propetty*marV. The oha^e may state that A committed murder, or 
cheatiog, or theft, or extcrtion, or adutUry, ocortminal intimidatioa, or that be used a falsa 
ptopertymaib, without reference to the defiaitiooa of those crimes contained In the Indian 
Penal Code ; but tha soctions under which the offence is punishable must, in each Instance 
ba rafacred to in the charge. 

fd} A ia charged, under section 184 of the Indian Penal Code, with intentionally 
obstisetlng asale of property offered for sale by the lawful authority of a public servaot. 
The charge ehould be u those words. 

Amendment. — The words in Italics aie newly added in sub-section {?), By the 
amendment it was intended to remove the doubt which existed before whether evidence of 
previons conviction may be given when enhanced punishment sought to be awarded vrae 
beyond the campotenca of the Court, Now such evidence can be adduced. 

Ob]ect of the aection.-^-The object of this and the following Ss. 233 and S33 is 
oleatly to enable the accused to know the eubstantive charges which he will have to meet 
sad to b« ready for them before the evidence fa given. Where the offence charged involves 
eansequeoeev wbich'may be stated in genera} form such as mey arise io a case of arson 
where a man may by cooimlttlng one act of arson set £re and destroy several itaeke of 
several petsone, no particular is teqnircd, the offence being suffioleotly stated by the date. 
tloiQ and place of eettiog fin hot la a case of extortion or obtaining money from 
several persons by unianful means, Involvee stating with some approach of accuracy the 
approximate amounts alUged to have beon obtained from each person and the nature of the 
extortion used against each person. It Is not sufficient to ray at the close of the evidence 
that the accused person koows what is alleged agiinst him. Tbe irregularity Is not one 
which can bo cured fay appeuraoco witbootobjectioo, 17 Cr. LJ. 411^35 lad. Gas, 971, Bte 
in this connection 55C. 633. When thaaoensed is charged nnder B.120A, I-P.O. o! having 
Agreed to do or came to bo done A seriesof illegal acts, there is no authoritj for holding 
that tbe charge should state ail details of specifio acts which tbe oonspimtors are alleged 
to have agreed or caused to be dona, 6 Ban. 6* 

Chsrge.-«Foi doSnitlon of charge eee B- (l) (e), supra, which was inserted in the Code of 
1893 : s ebargsisB first notice to the prisoner of the matter whereof he te acensod andmiut 
convey to him. with eutScieutclcaruess and certainty that which the prosecution intends to 
prove ogiinst himof which he will have to clear hlmslf, 19 O.W.K. B72 at 68S, and itis Ais° 
an InfornuUoQ to the Court which is to try the accused of the m.stler to which evidence is to be 
directed, 21 W.B iCr }72at 82. An accused person i« entitled to know with certainty andacoui- 
oey the exact natarcof the ofaarga against him. #2 C. 937{ 29C.W.K. 40S»26Cr. L.I, 8l9s*36 
lad Cas 7(U. and unless be bat this knowledge he must be seriously prejudiced In his deteoce, 
lie 106 22 C 278 aDd391 : 1893A.W.W. 70: 4 C.W.N. 196. Unneoesa-vry allegations in » 
charge majr be treated (U lurplnaige, 4 BH.C.B. 17. When Ihs aeoused fully understood 
the natore of tbe offence with which taey ace charged they bad clearly not been ptejndieed 
by tbeomisslon of the words " unJaw/uUs and tnaHetowIi/ " and ’* fa JJfilish Indto" 
ooeurring In 8. 4 ft) of the Kxplojive SabsUnces Act VI of 1903 J such omMon e.afl be 
cored by the verdict. Moreover, where tbe lllegtl act charged under 8. J30B, I.P.O., l« the 
unbwtol and mailcloos possession of explosive substaRces wUhln the masning of B. 4 of that 
Act, it Is rsecntlal to specify m the eha^ the explosive substance which the accused bad 
conspired to hate In their posseesiou or oonttol. It Is a wholesome rule that the Coorts 
should adhere to the Unguage of the eblsteae far asprscUeabls whonaclarge U dnwn Op, 
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aa nothing is to bo gained b; a parapbnse, wbilo opportunity is afloided to tbs ncfuied to 
take exeeplioQ to the form of the charge, (3 C. 937> The models ol charge given In Bch. V o( 
the Code contain ot imply the eotting lorthTrith reasonable paitioolatlty of the matters alleged 
to constitute the oQenco, 2 B. Ill at Hi The validity of an indictment depends not upon 
the facts found at the trial bat on the olrcamstacees alleged before the trial commences 
S3 0.853. 

Sub'sectlon (2).— Incases avhere the description with the particnlars re<jnired to be 
speoiSed by 8, 232, infra, is found Insufficient then further particulars may be stated as 
permitted by 8. 2^8, tnfra, see illustration (el to this section. It is not necessary in a charge 
of rioting to set out allegations that there nere Sor more persons actuated by a common 
object. Rioting is an offence with a speeifio name and it is sulficient to describe the offence 
by that name The sah-section was enacted to meet a case of this kind, 53 0. 87dat 886. 

Sub-section 13). — Thelaw does not give tho offences under Ss 124A andlSSA I.P.O. any 
specific names, and therefore under this sub-seotion so mueh of the definition of the oSenee 
must be stated to give the accused notice of the matter with which be is charged. If the 
charge is in English and the words uttered are in vemaeular, there is nothing in the Indian 
Law requiring that the actual words shoold be set out in the vemaenlar, 32 U 333. The 
descriptions ot crimes in the Penal Code must of necessity be expressed in abstract terms, 
bnt the very object of a trial Is to determine whether particular acts or omission on the 
part ot on accused fall or do net fall within the rule thus abstractedly stated. Conformably 
to this principle all the models of charges in 8ch. V to the codo contain or imply the setting 
forth with reasonable particularity ot the matters alleged to constitute the ofienee, 2 B. 142 
at 144. 8ea illustration (d) to the section. When the publication of the sedition Is la 
a newspaper and the whole article is relied upon, no particular passages seed be 
specified, S3 B. 77 and 221. A charge ot bouse-breakisg and theit most specify the partleolai 
house broken into aud the specific article stolen; merely naming the village Is not 
lafifieieot, 23 U.t) d. 381. A charge under this section should specify the office held by the 
accusedso as to make him liable as .a pobllosetraot, 5 W.R (Cr. Let) 6. Where the accused 
was charged as being a public servant knowingly having disobeyed the direction ot law as to 
the way in which he bad to conduct himself as such public servant, what the direction of 
law was, what the conduct was, which contravened it, should be stated in the charge. A 
charge under 8. 211, I.P.C , should specify the words, knowing that there was no just ot 
lawful ground for such charge, 2 W.R. (Cr. Let ) 2. A charge under B. 461, J.F.O., ehould 
set out the intention of the accused, 17 C.W.N. 3^. But see 6 ld.L.T. 266. When a charge 
of attempt at cheating did not specify both the pereon upon whom the attempt was made 
and also the manner in which he was induced, and the defect was not remedied till the close 
of the proseeation case, It was held that the accused was prejudiced, 8 C. W.H 278. Similarly 
under S, 217, I.P.C-, the omission to epeoify tbe direction of law which was disobeyed was 
held fatal to the cooviction, 2 B. 142- A charge of perjury should specify the actnal words 
used by the person charged in his deposition and not mersty the substance, Ratanlal 85 ; 7 
N.W.P.H.O.R. 137; 7 B.L.R. Appx. 69< A charge for rioting abonld specify the common 
object of the unlawful assembly. 33 C. 233 ; 42 C. 937 ; 39 C. 781 ; 36 C. 863 ; 11 C. 106 ; 

22 C. 276 ; 33 C 331 and 718 though in simple cases the omission might not have prejudiced 
tboaccused, 21 C. 827 ; 12 C.W.H. 944. When a charge as laid in a care of rioting was to assault 
the complainant but the common object found was to set fire to tbe complainant's hut, it 
was held that the conviction was bad as tbe charge laid against the acensed had not been 
established In all cases the principal and paramouut common object should form the 
■abject ot the charge and not the loeidental bappeulogs, 29 Cr. L.J. 333 s 103 Ind. Cat. 421. 

In a charge of cheating it should be set out tbe manner In which the ofienee was committed, 
and the question whether the charge was reasonably sufficient to give notice to the accused 
of the accusation he has to meet depends on the circumstances of the each case, 

25 Cr. L.J. 819-83 Ind. Cas. 705. 

Sub-aectlon (4).— The law and tbe section of the law under whl 
punishable abonld ^ stated, 6oe FormRo. SSof8ch. V, infra. 
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been committed, wUhout specifying particuiar items or exact 3at( 
the charge so framed shall be deemed to be a charge of one offence 
the meaning of section 234 : 

Provided that the time inclnded between the first and last o 
dates shall not exceed one year. 

Object of the section.— By thiasecUoaasllgbldepftitare from the law ash 
in 8s. 233 to 235i in/i'a, is intood^ ItptOTides that when an accnsed person is 
with breach ol trustrjt ctimlaal mUapproptlation of money, it shall he sn&olent to 
the gross sum misappropriated and the dates between which the oSence is alleged to b 
committed, without the speoifylng in the charge each item misappropriated, or exa 
of misappropriation which in most cases may not be possible’ and .aometlmes mU 
The proviso to the section is important and U shows that ft was not the intentio 
Legislature to make any futthor departure and so the period is restricted to one year 
the first and last o( such dices as m S, 231, infra. The charge thus framed will be 
to be a charge o! one single ofience and not a series of acts constitutiog a transactioi 
charge relates to items exceeding one year the trial and the eonTletion will be illegal, I 
(P.C.K The procedural law was altered to meet two difficulties. Under the law as 
betore, there was very great difficulty la oonviotiog a person charged where there wai 
nlng account and where the proseentton was unable to point out a apeoifie item ont o 
the partiottlaz item was embezsled or to which it is attributable. The other diffiei 
what was expetieuced la 24 0. 133, where the charge was embezzlement of a large 
Bs. 9,000 and odd made up of so many bnodreds of items under B.231,in/ris, it waa not 
to have more than three oSeooes of the eame kind and so the charge could not legall] 
The Uw on these two points was altered and altered lor the belter. It was not I 
either to throw the onus on the acoused by bringing a charge against him of a defiei 
hit accounts or to do away with the necesaity of proving the elements of the oSenos 
down in the Indian Penal Code. An Indictment of embezzlement might be suppo 
proof of a geuetal deficiency of any partioular sum received and not aooouoted lor, 
L.J.93fsSSIad. Cas.731. 

Sub-Aectlon (l).-'A person ag^oet whom an ofience is alleged to have been coi 
iball be described in the charge by Ais name and not by his accidental position In the 
prosecutor or witness, iltd Qr. Bufes of Pr, Rule 137. A charge was held bad as beii 
when it did not specily the article etolen, or the name ot Ibe person whose boose was 
Into ; and the place of ofience was given only at village T, whereas the trial was for 
committed both at villages T and fr> 21 U.li.d.33lat331;7 66;23 W. 

46. It is not right to charge generally under any section of the Penal Code, bat the 
aots should be specifically eet out in the charge giving the accnsed sufficient partlei 
time, place, person and circumstance as would give them notice of the matter with 
they are charged, 19 B 431 ; 17 Cr. LA. 411»33 ind. Cat. 971; 23 U.L.T. 379. \Vt 
charge of assault mentio ne a certain date aod place of occurrence and the prosecution 
prove the lame, the Court IS ootentitled to convict the aecuaed of an assault at a c 
place or time, 23 Cr. L.J. 471^77 Jnd. Caa. 623. Where a person was tried aod cc 
of an nnnatural oSmee on a charge which did not specify tba time when, place w 
any known or anknown person with whom, the ofience was committed, the only fact 
being that the accused habitually wore women'a clothea and exhibited physical 
having committed the oBeoee, it was held that the conviction was bad in Uw, 6 A. 1 
charge of adultery alleging eommiasioo of ofleoccs between tvro dates is illegal if It is 
Bible in the circumstances ol the case to assign partienUe dates on which sexual InU 
took place, 91 C. 4SS at 492, 

Reasonably aulficleat to give ootlce to accuaed.— The reasonableness 
notice U the criterian by which tba validity ol the charge must be judged and th 
depend upon the fKts and circamstaneeaot each particular case. Ko hard and fa 
can be laid down. The requirements of law are satiified If the charge gives eusb a dew 



THE OOUB OP CBtUIKAL PBOOEDUBE. 




tOHAP. XIX 


ftssembljr ebotild be sUted In the charge, 22 G. 27S;11 C. 106; 26 0, 630: 33 0.395; 
S3 C. 781 ; 3 C.W.N. 605 ; 85 C. 71B andSSf ; 32 U. 3 ; II C.W.N. $22. When a charge baa 
been expressed in very vague terms, the prosecution on appeal should be Hunted to the parti* 
oulai sense in which the charge was undentood at the trial, 3 B. 112. 


Words in charge 
taken In sense of law 
under which o&eoco 
U panisbable. 


224. In every charge words used in describ- 
ing an offence shall be deemed to have been used 
in the sense attached to them respectively by the 
law under which such offence is punishable, 


The description of crimes in the ^nal Ooda must of necessity be expressed in abstract 
terms. Bat the very object of a trial le to determine whether particular acts or omissions on 
the part of the accused fall or do not fall within the role thus abstractedly stated. Conforma- 
bly to this ptinelple all the model chargee in Sch. V of the Code eontaia or imply the setting 
forth with reasonable particularity of the matters alleged to constitute the oSeoce, 2 B. 112 
at 1$$. Where the common object of the unlawful assembly was stated to be to commit 
Bssult, t. e., to do violence to person, it is Immaterial whether the ofience to commit which 
there was a common object was assault simple or grievous hurt and it is not necessary to 
alter the charge etatingHhe'eommoa object into one to cause grievous hurt, 6 Fat. 632. 


225. No error in stating either the offence or the particulars 
of errors reiuired to be stated in the charge, and no omission 
to state the offence or those particulars, shall be 
regarded at any stage of the case as material, unless the accused was in 
fact misled by such error or omission, and it has occasioned a failure 
of justice. 

Iltuslrations. 

(o) A is charged, under 8. 242 of the Indian FooalCode, with "having been tn 
possession of counterfeit oolo, havtog known at the time when be became possessed thereof 
that eueb coin waa counterfeit," the word "fraudulently " being omitted in the charge. 
Dnloss U appears that A waa in fact misled by this omission the error shall not be regarded 
as material. 

(6) A is charged with cheating B, and the manner in which he cheated B Is not set out 
in the charge, or is eet out Incorrectly. A defends himself, calls witnesses, and gives his own 
account of the tranaaction. The Court may Infer from this that the omUslon to set out the 
manner of the cheatlog is not material. 

(c) A is charged with cheating B, and the manner In which he cheated B is not set out 
In the charge. There were many transacUone between A and B, and A had no means of 
knowlog to \?hieh of them the charge referred, and oQeted no defence. The Oonrt may Infer 
from sneh facts that the omission to set out the manner of the cheating was, In the case, a 
material error. 

id) A is charged with the murder of Kboda Bikah, on the 31st January, 1882. In fact, 
the murdered person's name was Haidar Bsksb, and the date of the murder wastbeSOth 
January, 1883. A was never charged wilb any murder but one, and had beard the Inquiry 
before the Magistrate, which roferrod exelosirely to the osc of Haidar Baksh. The Court 
may inter from these (sets that A was not misled, and that the error In the charge was 
Immaterial. 

fe) A was cfasrged with murderiog Haidar Bakih on the SOth January, 1883, and Kboda 
Baksh (who tried to arrest blm for that murder) on the 3Iit January, 1683. When charged 
far the murder of Haidar Bakih, be wae tried for tbs murder of Rhode Saksb, the wltnessss 
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preseat in b!s defence ^ere witoes.’ws In tbecAseof Haidat Babsb. The Coart may infer from 
this that A nas misled, and that the error Jtia material. 


Scope of the Secllon.—Thlsiection is designed to preTcnt miscarriage of Jostlce by 
reason of failnre to comply with technical provision of law nnless the accascd has been 
misled. This section refers to error in framing the charge at any stage of the case aod pro* 
Tides that each error or omission in a charge will not Titiate proceedings, 10 B.H.C.R 373 ; 
82 H. 3. It refers only to errort in Jramintf the charge and does cot specifically deal with a 
ease of ebaenee ef charge. Bee also 8. 332, tn/ro, which deals with absence of charge or an 
error In the charge, and 8. 635, in/ro, reten only to an error or omission in the charge and 
does not carer the case of absence of charge. It the acensed was in fact prejadiced, his 
consent to sncb an illegal procedore la perteotly Immaterial, for there can he no waiver in a 
criminal trial, 46 U. 117 at 120 ; 18 K.L.J. 330 ; 6 C.W-M. 202 ; 21 A.L.3. 89-24 Cr. L.J, 656 
s73 Ind. C&i. 576. It is a well establiahed principle of criminal law that a prisoner can 
consent to nothing which Is not aathorised by law nor can the consent of counsel lor the 
accused person ralidate a coarse of procednre which the law does not aothorise, 23 Cr. L.J. 68 
«76 Ind. Cat. 980; 46 U. 117 at 120; 18VX.J. 330 : 28 U.L.J. 329s(1915) U.W.N. 229 ; 
2C. 23:12 W.B. (Cr.) S9;16 W.R. {Cr.)69; 23 W.R. (Cr ) 59 ; 2 Pat. 793 at 795 ; 6 Ran. 
53 (P.C), where a criminal trial takes place noder a procednre not anthorised by law, even 
the consent of the accnsed and their eonoselwlll not ralidate the proceeding. No eon* 
sent by eonnsel whether tor hit own conTenlence or that of his client, or for the convenience 
of the Conttcan by Itself crests jnrlsdictton in the Conrl to commit irregalaritiessabstantially 
afiectlng the eondoet of the trial and ptejadiclog the accnsed. 50 A. 457 at 462. When no 
charge has been framed ora defective one bat been framed, there is DoJostlficatloD foradcnoro 
trial. Bat the trial Isto be proceeded with from the stage at which the illegality oecorrrd, 25 Cr. 
LJ. 1182*81 lod. Caa. 976 When the common objeet of an nnlawiol assembly Is stated 
in the eomplalot aod foosd by the Coart, mereomission of it io the ohnrge, will cot vitiate 
thetnal, 28 Bom. L.R. 497 * 27 Cr. L-J. 714*93 Ind. Cat. 72 where 210.827 is/ollotcsi 
aod 22 C. 278 Is distinguitheJ. See also 36 C. 853 and 158. An aooosed person char^ with 
rioting with a specified common object cannot be convicted finding a difierent common 
object of which be bad op opportunity to meet and defend himself, 27 C. 990. Where the 
charge mentioned several alternative common objects, it is for the Appellate Court to find 
which o! the common object has been made ont, 85 C. 718. 


At any atage of the case. — If the mistake is foond out alter the conclasion of the 
trial but before pronouncing judgment, the Court is entitled to proceed in accordance with 
the provisions contained in 8s. 326 to 231, ia/ra. fis. 353 and 271, ia/ro, nqalre that where 
an accused is called on to plead to a charge it aboold be read aod explained to him. If this 
direction of law is complied with there can be no reasonable objection at any subsequent 
stage of the case to regard the charge to be Indefinite. See 41 C, 743. 


Unleaa accused was in fact misled.— The vrords "in /act” and '* tt has oecancned 
a /ailur# o/jtufiee" were introduced in the Code 011898. If the charge it drawn up in a 
somewhat informal manner but is sofflclently explicit to give the aceased notice of the 
charge, the Iri^larity is cared by this lection, 33 B. 77, see also 8 A. 665. The words "a 
failure ofjtuiice has in fact occasioned ” occar in 8. 535, infra Also see the explanation to 
8. 637, in/ra, as to what determlnea whether an error, omission or irregolarity has 
occasioned a lailore of jostles Where io a charge of cheating, the exact date when the 
oficnee alleged to have been committed is not atated bat the time is approximately indicated, 
the omission will not afiect the legality of the trial if the aceased bas not bi»fn materially 
prejadieed. 27 Cr. L J. 909 * 96 Ind. Cas. 221. Where the accused was charged with criminal 
breach of trust in respect of certain docameota and convicted of embezzling not the docn* 
meots hot the amonots obtained by means of those documents, it was held that the convlc* 
Uon was nnsostalnable. 12 C.W.N. 677*7 Cr.LJ. 372. Bee also 2 Lack. 430. It is for the 
Court to decide whether the aecosed bas been in fact misled, 10 B H.CR. 373 ; 12 C. 957. 
also 32 M. 3 and 364 ; 25 B. 90, 6«« also SO Cr, L.J. 891*118 Ind. Cat. 323. 
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226. When any person is commi tted for trial without a charge, 
or with an imperfect or erroneous charge, the 
“without Court, or, in the case of a High Court, the Clerk 
charge or with im* of the Crown may frame a charge, or add to or 
perfect charge. Otherwise alter the charge, as the case may be, 

having regard to the rules contained in this Code as to the form of 
charges. 

■nttisfrofions. 

(1) , A is charged with the murder of 0. A charge of sbetting the murder of 0 may bo 
added or substituted. 

(2) . A U charged with forging a valoable eecnritj under S. 467 of the Indian Penal 
Code. A charge of !.ibricatiog fahe evldeaoe under 3. 193 may be added. 

(3) . A is charged with recelring stolen property knowing it to be stolen. During the 
trial it incideotally appears that he haainhis possession instrumeats for the purpose of 
counterfeiting coin. A charge nnder 8. 235 of the Indian Penal Code cannot be added. 

Scope of the aecflon.->.*The combined offset of 83. 226 to 231 is to confer » wide 
jurisdiction on the Sessions Oourt with regard to the charge. At the beginning of the trial if 
the Judge 0Qds that the Magistrate has omitted to frame a charga, ho may sopply the omis* 
sloa and frame a proper charge mads out by the eridencs on record. If the charge framed is 
imperfect or erroneous tbs Judge mayaltsr or addto tbechargAor if he is of opinion that other 
oflenees have been committed he may Inolode those oOe ucea so disclosed in the charge. The 
matctiel 00 which the judge acts under this aeotion is the orideneo recorded at the prollmi* 
nary Inquiry and under the next section the evidence rooeived by himself io the eoorse of the 
trial. Provision is also made for adjourolog the trial for ordering a now trial, forreeallmg 
witnesses and for obtalniog. if necessary. eacetion for the prosecution ; all these indicate very 
clearly that there need not nocesaarlly have any coDoeetlon between the added charge and 
the original charge but the added charge must be for an offeDco diwioscd by the evtdonee on 
record and the accused must not be prejudiced and the added charge mustnoteontravono the 
provisions of Ss. 233 to 236, %n/ra, 16 Cr. h.J. 573«*30 Ind. Cas. 123 where B B. 200 and 11 
B.U.C K. 273 are approved aud 3 hi 351 Is disttngaiihed and 8 A. 663 ; 33 0. 22 are not 
foliotced. 

Committed without a charge.— Tb* words" vithouta rharpe" do notwar/aotn 
Magistrate from committing the accused without framing a charge. The words wore intended 
to covcrcascs where through inadvertence no charge was framed. The words "wltbont charge" 
will apply not only to a case in which there Is no charge but also to a caio In respect of such 
offence as the Sessions Judge or Clerk Of the Crown may think the aoeuaed ought to be tried, 

6 B. 200; 12C.W.N. 877=7 Cr. L,J. 372. A Court of Bewlon may add charges under 8i. 497 
and 493. 1.P.O., under this soclioo wheu the complaint of the husband alio tnvolvod offences 
ecmmllted under tboso sections. 3J C.CtJ.Sl. But the addition ofnebargo which is pot 
sopported by the evidence before the Committing Sfaglitrata ii ultra vires and not merely an 
error of procedure, 3 U 3S1 ; 32 C. 22 ; fl B.B.C.R. 278 ; 16 Cr. L J. 373=30 Ifld. Cas. 125. 
Under 6. 437 and 6 Q26 Cl. (1) (iv), a commitment maybe made without a charge 
against the accoied, 27 H Sf at 66. The filnstratlona to the acctlon were added In the Code 
ct 1393 to make the meaning of the acctlon clear. 

With «n Imperfect charge —Imperfeol impllea defect io fora. A Judge's power 
to alter a charge after commitment Is limited by this section to Imperfect or erroneous 
charges, 25 cr. L J. 1162=81 Ind Cai 936 ; 6 A 865. 

Court may frame a charge, ele .— a Besaloni Judge can proceed nnder this acctlon 
only on Ibt facU apresrlog from the magUtertaf Inquiry, 21 Cr. L J. 177=71 lad. Cai. 693. 
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May frame, add to or alter the eharce.— A BessioosJudgeoaghttoBcruHnisathe 
charges upon which accused persons are comraitted to his Court in the light of the fact dis* 
closed in the Preilffiioary Register in order that additions or alterations may, if necessary* 
be made nnder this section before the accused are called upon to plead to the charge nndet 
8. 271, infra, 18Cr. L J. 3;6a38 Ind. Cas. 730; 11 A.t.J. 183. The ultimate responsibility 
of settling the charge against the accused person committed to the Sessions Court rests on 
the Sessions Judge who can alter nr ebango the same, 16 Bom, L.R. 80"18 Cr. L J. 292— 
23 Ind. Cas. 500. Where an accused person Is committed to the High Court Sessions for 
kidnapping a minor girl In Bombay and also of abetting rape on her committed at Ahme 
bod under S. 876 and 114, I.P.O., and It was sought by the prosecntion to amend the second 
charge of abetment of rape by omitting 8. tl4, T.PO , and by snhsUtnting in Its place 8 109, 
I.P.C., leave to amend the charge was refn«ed on the ground that the proposed amendmen 
would materially alter the nature of tho caoo the oceosed had to rneol at a late stage of e 
case and the second charge was therefore withdrawn from the Jnrv. 39 Bom. LR. 

Cr. L.J. 191. A Sessions Court Is not a Court of original Jurisdiction and though vested wUh 
largo powers for amending and adding to charges can only do so with reference to the 
ate subject of tho prosecution and commlltal and not with regard to mattara not covere y 
the Indictment. It has full discretionary powernndar this section to amend the chargo, 32 . 
22;26Cp L.J.5-83Ind Caa.«5l 1920 M.W.W. W®!! LW.317=21 Cr L.J. 57®S5 Ind. 
Caj 909 or add a completely new charge. See 8. 927, Infro. But the power to alter s on 
bo used with great caution, 6 BHC.R. (Cr.Ca.>78. Rut under proper oireomstanees a 
Reasions Judge has power to add a charge distinct from the chargee framed by the Comm • 
tttog Magistrate. 23 C W R 881. Any action nnder this Peelion esn be taken by tbe Sessions 
Jndge only on the facts disclosed by the Magisterial Ingniry and where the f'ets show thero 
{s any omiuton by the Magistrate, an additional charge may be framed by the Sessions jQOge, 
24 Cr. LX 177«71 Ind. Cas. 993. A Sessions Judge has no power under this section to 
ejcpoflgo a charge before eallieg upon the accused lo ple.ad to if, 7 C.L.R 143. 

Having; regard to the rule* lo the code as to framlrsg of cliBrgea.--See 
Schedule V, Portn No 28, infra, and tbe provlilons contained in this Chapter. 

Revision,— A Court of Appeal nr revhion should be very slow to Interfere with the dis- 
cretion of the trial Court in the exercise of its powers under this seellon of altering or 
addiug a charge if the discretion has not been exercised in a perverse or atbllrary manner. 
In 26 A. 238 (P.C ) this Lordships e( the privy Connc l observed that they are always slow 
to reverse decisions of Courts below la the deliberate exercise of a discretion entrusted to 

them bylaw. 8eealso42B 3b9 (P.C.) w In 27 Cr. L.J. 1217=97 Ind. Cas. 1(^1. 


227. (1) Any Court may alter or a3d to any cbarije at any time 

before judgment is pronounced or, in tbe case of 
charg? Session or High Court, 

before the verdict of the Jury is returned, or the 
opinions of the assessors are expressed. 

(2) Every such alteration or addition shall be read and explained 
to the accused. 

Scope of the aectlon.— This section provides for amendment of the charge at a late 
stage, while 8. 926, tujirii, provides for aujendroeat of the charge at the commencement of 
the trial. This and S 237 necessarily go together and It is not the intention o! the Legisla- 
ture to convict an accused person of an eSence of which he has not been told anything, 23 
A.L J. 436 - 26 Cr. L J. 1057*85 lad. Cat. 1. An application for amendment of the charge 
shonldbe made Immediately the chargo is read ont and explained to the acenaed by the 
Ooort. 27 C. 839 ; isCr.L.J. 316-33 Ind. Cat. 739. The accused roust know 
charged with and wh»t offence he has to answer. S. 237, infra, mast be read "*^*‘j^* 
section. A court cannot convict an accused person of an oSence of which ho has not 
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326. When any person is committed for trial wUhont a charge, 
or with an imperfect or erroneous charge, the 
“wiSt Court, or. in the case of a High Court, the Clerk 
charge or with Jm- of the Crown CQUy frame a charge, or add to or 
perfect charge. Otherwise alter the charge, ns the case may be, 

having regard to the rules contained in this Code as to the form of 
charges. 


Itluilrations. 

(1). A is charged with the murder of & A charge of abetting the murder of 0 may bo 
added or substituted. 

(3). A is charged nith forging aTaloablo security uudor S. 4C7ofthe Indian Penal 
Code. A charge of fabrie^tiag fahe eridenoe under 3. 193 may be added. 

(3). A is charged nith receiving stolen property knowing it to be stolen. During the 
trial it Incideatally appears that he has in his possession instruments for the purpose of 
CQuntertoiling coin. A charge under 8. 233 of the Indian Pena] Code cannot be added. 

Scope Of the section.— ^be eoabined effect of Ss. 236 to 331 is to confer » wide 
jurisdiction On the Sessions Court with regard to the charge. At the beginning of the trial if 
the Judge finds that the itagUtrate has emitted to frame a charge, bo may supply the omls* 
sIoD and frame a proper charge made out by the evidence on record. It the charge framed is 
Imperfect or erroneous the judge may alter or add to theebargeor it be isef opinion that other 
oCenees have been committed be may include those ofie nces so disclosed in the charge. The 
maUtidl on srhieh the judge acts under this eeoUon is the evideneo recorded at the prelimi* 
DSry inquiry and under the next section the eridence received by himself id the course of the 
trial. Provieion ie also made lot adjoutolng the trial tor ordering a new trial, forreealling 
svltocsusand (or obtalulog, If necessary, sanction for the prosecution ; all tfaeie indicate very 
clearly that there need not necessarily have any connection between the added charge and 
the original charge but the added charge most be for an offence disclosed by tho evidence on 
record and the accused must not bo prejudiced and the addedobirge must not contravoae tho 
provisions of 8s. 233 to 230, in/ra, IS Cr. L.J. 573-30 Ind. Cftt. 125 whore 8 B. 200 and 11 
B.H.C.R. 278 are appreoed and 3 M. 351 is dij/myuijiiei and 8 A. 665 ; 32 0. 22 are not 
/oJhved, 

Committed without a charge,— The vrords” untliout a charge" do not warrant n 
Magistrate from committing the accused without framing a charge. Tho words wore intended 
to cover casce where through inadvertence no charge wis framed. The words "wlthont eharge" 
will apply not only to a case in which there la no charge but also to a oaio in respect of such 
offence as the Sessions Judge or Clerk of the Grown may think the accused ought to be tried, 

8 B. 200 : 12 C.W.N. 577 s7 Cr. L.J. 372. A Court of Session may add obarges under Bs. 497 
and 499. l,P.O.,nnder this section when tba complaint of tho husband also Involved offences 
committed nuder those sections, 3f C.DJ.Sl. But the addition of a charge which is not 
snpported by the evidence before the Committing Maglitrate is ultra virts and not merely an 
error of procedure. 3 H 351 ; 32 C. 22; 11 B.B.C.B. 278 ; 16 Cr. L.J. 973s30 lad. Cai. 125- 
Under 8 437 and 8 626 Cl. (1) (iv), iK/ra, a commitment may bo made without a charge 
against the accused. 27 M. 94 at 90. The illastratloni to the section wero added in the Code 
cf 1899 to make the meaning of the section clear. 

With at) Imperfect charge.— Imperfect implies defeot in form. A Judge’s power 
to Biter a charge slier commltmeet li limlUsl by this section to imperfect or erroneous 
charges. 25 Cr. L J. 1102*81 Ind. Cat. 9S6 . 8 A. 605. 

Court may frame > charge, etc.— A Beaalons Judge can proceed nnder this seotlon 
only CO lbs facia appearing from the rosgistcrtal inquiry, 24 Cr. L.J. ITI"?! lud. Cai. 993. 
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May frame, add to or alter the eharse.*~A Sessions Jadt^eoagbi to «enilln!<« (he 
charges npon which accused {>er8on8 are committed to hfi Court In the light of the fact d{i« 
closed iu the Preliminary Register in order that additions or alterations may, If necessary, 
be made under this section before the aeensed are called npon to plead to the charge under 
8. 271,in/rrt, 18Cr. L J. 346ss33 Ind. Cas. 730; It A.L.J. 133. The ultimata rosponiiblllly 
of settling the charge against the accused person committed to the Sessions Court rests on 
the Sessions Judge who can alter or change the eame.lSBom. L.R.80“13 Cr.LJ.292= 
23 Ind. Cas. 500. Where an accused person Is committed to the High Court Sessions for 
kidnapping a minor girl In Bombay and also of abetting rape on her committed at Ahmcda- 
bad nnder 8. 37S and 114, I.P.C., and U was sought by the prosecution to amend the second 
charge of abetment of rape hy omitting 8. 114, T.PO , and by substituting in Its place 8 105, 
I.P.C., leave to amend the charge was refused on the ground that the proposed amendment 
would materially alter the nature ol the case the accused had to meet at a fate stage of the 
case and the second charge was therefore withdrawn fmm the juTv, 30 Bom, L R. 1233»30 
Cr. L.J. 191. A Sessions Court Is not a Court of original Jurisdiction and though vested with 
large powers for amending and adding to charges can only do so with reference to the Immedi* 
ate suhject of the prosecuiion and committal and not with regard to matters not covered by 
the Indictment, It has full discretionary powrr under this section to amend the charge, 32 C. 
22:26Cp.I..J.S-83Ind.Ca8.d35; 1920 M.W.N. 1 M «11 LW.317=21 Or L.J. 57=51 Ind. 
Cas 409 or add a completely new charge. Sea S. 227, infrn. But the power to alter should 
be osed with great caution, C O.TrC.R. (Cr, Ca.l 7C. Rut under proper circumstances a 
Sessions Judge has power to add a oharga dhtlnot from the charges framed by the Commi- 
tting JIagUtrate, 23 C W K 501. Arjy action nnder this reelion can be taken by the Sessions 
Judge only on the facta disclosed by the Magisterial Infjnlry and where the facts show there 
Is any omission by the Magistrate, an additional charge may be framed by the Sessions Judge, 
2<Cr. L J. 177=71 Ind. Cfts. 593. A Sessions Judge has no power nnder this section to 
expunge a charge before calling upon the accused to pleed to II, 7 C.L.R. 143. 

Having regard to the rulea In the code as to framing of charges.— See 
Schedule V( Form Ko S8, (n/ru, and the provisions contained in this Chapter. 

Revision.— A Court of Appe.nl or revision should he very slow to Interfere with the dts- 
cietioa of the trial Court in the ezeroise of Us powers under this section of altering or 
adding a charge If the discretion h-as not been exercised lu a perverse or arbitrary manner. 
In 26 A. 233 (P.C ) this lordships ol the Privy Couno'I observed that they are always slow 
to reverse decisions of Courts below In Ihe deliberate exercise of a discretion entrusted to 
them by law. See also 42 B. 389 (P C.) relied <m la 27 Cr. L.J. 1217=97 Ind. Cas. 1041. 

227. (1) Any Court may alter or add to any charfje at any time 

before judgment ig pronounced or, in the case of 
chSgJ.‘ trials before the Court of Session or High Court, 

before the verdict of the Jury is returned, or the 
opinions of the assessors are expressed. 

(2) Every such alteration or addition shall be read and explained 
to the accused. 

Scope of the aection.— This section provides for amendment of the charge at a lata 
stage, while S. 926, supra, provides for ameodmeut of the charge at the commencement of 
the trial. This and S S37 nccessstlly go together and It is not the intention of the Leglila* 
tare to convict an accused person of an offeneo ol which ho has not been told anything, 23 
A.L.J. 436 - 26 Cr. L J. 1057=83 Ind. Cas 1. Au application for amendment of the charge 
should be made Immediately the charge is read out aud explained to the accused by the 
Oourt, 27 0. 839 : IS Cr. L J. 318-38 Ind. Cti. 739. The accused must know whatbels 
charged with and what ofleaee he has to answer. 8. 237, infra, must be read with this 
soettoo. A court cannot convict an accused person of aa oSeoce of which he has not been 
64 
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Void aityVlilBg. It is not ^ost to coQvi&t a mtin nittiout teUmg him Ms oSsqco, 24 &.L.J. 
168^27 Cr. L.J. 152^:91 Ind, Gas. 888 : eee also 23 A.L.J. 436 An application under 8. S2C, 
fuj^ra, should be considered and decided at once and not postponed till the eonelosion ot the 
trial, 16 B. 411 at 423 ; 16 Cr. L.J. 513-30 Ind. Oas. 125. 

Court may alter or add to any charge- — These words \fero added in the Coda of 
1893 to meet the conilietlng rulings in Bombay and Allahabad, 8 B. 200; 9 A 525. A Bes* 
tlons Judge cannot add to alter or amend the charge in suoh a way as to produce a charge la 
support of which evidence was not given before the Ifaglstratc. A Sessions Judge should not 
alter a charge of dscoUy into one of robbery without assigning a reason and before hearing 
the evidence, 16 C W.V. 23as:13 Cr. L.J. 127:^13 Ind Gas. 783. The Besslons Judge could 
without Impropriety send the case down to thoMagistrato and suggest that he should consider 
whether there were or wore not grounds lor ioqniring into a more serious charge and the 
course adopted by the judge by adding a new charge and calling evidence in support ot the 
game was not merely an error ot procedure but an impto'per a<isunption of jurisdiction and 
the conviction was quashed by the High Court. 3 U. SSI. A Court of Session is cot a Court 
of original jutlsdictlon and though vested with large powers of amending and altering the 
charges it can only do so with reference to the immediate subject of the proseoutiou and not 
with regard ton matter not covered by the indictment, (1920) M.W.M. 149all L.W. 317^ 
21 Cr. L.J. 67 - 54 Ind. Gas. 409 : althongh the law empowers a Bessions Judge to add a 
charge atauy time before pronounclog judgment he must in doing so ezereise a sound and 
wise discretion. When the Court drew up a charge of a componndable oCence read out and 
pleaded by the accused and on the day fixed for argument tbs parties put in a petition 
compouadlog the offence the Court should accept the compounding and has uo power to 
alter the charge lo a noo*cempoundable oQenee. 15 Cr. L.J. 540^2) lad. Gas. 043. A grave 
charge like daeoUy should not be suddenly added and the trial proceeded with at once and 
the accused called upon his defence Immediately. 6 C.W.N. 73 ; 16 Cr. X* J. 573 w5o led. Cat. 
125, sec also 31 B. 218 ; 29 C. 415. foltouing 8 A. 233. When an appileatlon for amendment 
ol a charge is made it should he decided immediately and not postponed, 16 B. 414 at 425 f 
16 Or. L.J. S73a30 lad. Gas. 123. An amendment ol a charge at a very hts stags to core 
an illegality In the trial is not permitted by law. Where tbe charge originally framed was 
for more tlmn three oQencos and after the case had been tried tbe l|]eg.)lUy was brought to 
tbe notice of tbe ilagislrate In tbe coarse of arguments of counsel and be amended the charge 
Immediately as to Inclnde only three offences, held es tbe charge was bed on the face ol it. 

It could not be cured by ameudlng U by atriklng out one charge as the missblef which the 
LcglsUture intended to lafegaard agatost by enacting the provision ol law nuy already 
have been done. 29 11.569, /olloved in 49 U.L.J. 93. see also 23 U. GV IB G); 27 Cr. L.J. 7S3s 
95 Ind. Gas. 333. It was held in 12 A. 651 that the power to alter in this section may be 
taken to inelode the power to tciriufrntff a charge. The word “alter" ought not to betaken 
as taotamount to expunge, " 7 C.L.R. 143. 

Before the verdict of the fury.— On a trial by jury the Sessions Judge has uo 
power to alter the charge after the jury returned tbelr verdict, 6 B H.C.R. (Cr. Ca.) 9. 

“ Betnnslng verdict " meane rrtnm el tbe final verdict which tbe Judge was bound to accept, 

6 B. 200. Under S. S03. infra, the Jodge It entitled to ask tbe jury such questlone as are 
necessary to asceriain what tbe verdict ts and when those qnestioQs are anesrered by the 
jnry and accepted by tbe Judge the final verdict which the Judge is bonod to record caonol 
be said to have been delivered. 

Of opinion of aascaaor* are czpreasod. — In making the alteration of a charge, the 
limitations In which It is clearly laid down in this section ibonld not be overlooked. The 
alUntlon Is only permitted up to the lime of taking the opinion of the assessors and not 
after such opinions are ezpreeaed. 17 Cr. X»J. 434*38 Ind. Caa 131. 

Sub«*ecllon (2).— This sub-ieeUon makee It Imperative on the Judge to read and «• 

plain to the accused every altered and added charge so that ha may understand thorooghly 

the nature ol the nsw charge which he Is called upon (ojplesd, 5 0. 826 ; 7 C. 96 ; 9 U. 61 ; 

f B. 200. 
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228. If the charge framed or alteration or addition made under 
When trill ®®Gtion 226 or section 227 is such thot proceeding 

proceed immediately immediately With the trial is not likely, in the 
after alteration. opinion of the Court to prejudice the accused in 

his defence, or the prosecutor in the conduct' of the case, the Court may, 
in its discretion, after such charge or alteration or addition has been 


framed or made, proceed with the trial as if the newer altered charge 
had been the original charge. 


Object of the aectfon.— This Boetlon lays down tbs proeednre to be adopted after 
the charge is amended or altered or added to. The intention of the Legislature Is, that 
whenever an amendment of the charge in any way tends to the prejudice of the prisoner, 
steps should be taken to prevent the cansequenee arising by orderins a new trial or suspend* 
ing the trial going on, to enable him to make hia defence, or to eumlno any material 
witness or to roeiU any witness already examined. It is only in the ease of cbargei clearly 
related that a trial goes on forthwith after an amendment, 11 BH.C.R. 276 at 280, Where 
there is a doubt as to whether the alteration or addition of a charge will or will not prejudice 
an acGOsed person, the leaning of the Court ehonld be In favour of the accused, 6 B.II,O.R, 
(Cr. Ca) 76. When a new grave charge like d.icoity was added, the Jndge will not be 
exercising a Eonnd and jadlelal discretion in proceeding with the ease immediately, 
6 C'W.N. 73, A Sessions Court also cannot add a charge so as to take cognlzaneo of an 
oSenoe withont a commltmeot to it by tbe Magistrate, 3 M. 3$1 ; 32 0. 23 ; 1920 U,W.K. 119 
sll L.W. 317^21 Cr. LJ, S7w94 lad. Caa. 409. 


Not likely to prejudice the seeuaed In hla defeoce.^It it dilQeuIt la tli 
cases to say whether an amendment will pcejodlce a prisoner In bit defence upon tbe mtriU; 
io some eases It is clear that an amendment wtU not have that eSeot ; in others it It ajually 
pleat it win : and where It is doubtful whether an amendment will or will not prejudice the 
prisoner tbe leaning of the Court should be Ip favour of the prisoner, 6 B>H.0.R. (Or. Ot.) 7t 
at 61. 

Proceed with the trlal.~The procedure allowed by this section will, geaeraUy If 
adopted only where tbe charges are so closely related that they are only different wa/swl 
looking at the stme facts so that tbe .-icaased who has come prepared to meet the charge on 
which he was committed to sttnd bis trial at tbe Sessions Conrt will be under do disadt'js*' 
lags in meeting the amended or now charge. 7 B H C.R. 278 at 280 ; where however thcM*' 
charge will raise different questions of taw or would admit of a different defense opoc A*-' 
facts, the Court Is bound to act under 8. 229.tn/r(S. 
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M»gi3trat« did not cover the gtavil; dI tbe ofieocA and an7 addition ot alteration oi the 
charge bj him would not be supported bf the evidence on record the Sessions Judge ia to send 
back the records to the filagiBtr&te to conddec whether grounds exist tor ingnulnginto a 
grave charge, 6 B 200 When a new trial ia directed under this section the Court holding 
the new trial ia not justified in refetnng to the former record as a whole, but only such 
portions o! it as have been specialty'pnt io evideoco bsCore it, 7 C L.R. 193. 

230. If the offence stated in the new or altered or added charge 
Stay oi proceeding ii one for the prosecution of which previous sanction 

° har^a^'r^ necessary, the case shall not be proceeded with 
quite previous aauo* until sucU sanction IS obtained, unless sanction has 
been already obtained fora prosecution on the same 
facts as those on which the new or altered charge is founded. 

The word " Mootion " in B. 193 )• now omitted nnd ‘'complaint" oi Oonrtor publlo 
•errant la writing i« the etpKBsioQ used, la 8. 197 the expression “prertous sanction" is 
used. le this seauou confinod to oSeaces referred to la 6. l97 only ? This seems to be a case 
of oversight ns the section clcarty refereed Co B. 193 sUo. The words 'compiainf o/ Courf', 
It is submitted, should be added aitec the word aioctioa to make the provisions of this 
section applicable to S. 193, supra as well. The exptoaslon "on (fw same foci* " occurring in 
the section is to bo catelully noted when once sanction is obtained for prosecutioo lot the 
Bubstantive oQence, uo fresh sanction is neoesaity to prosecute for abeimeot of the oCenee 
under this scolioo as the new obatge is louodod on any but the same laois m those oa which 
the canotioa was origiaslly obtained. 30 C. 103; 31 Cr. L. J. 230b 55 Ind. Cas. 102 ; 12 Cr. 
L.J. 2i7>al0 lad. Cat. 1S6. A proaeoutioo oooe started without the requisite ssnetion can* 
Tiot be cured byobtaiaiag the necessary eaooMoa subsequently and that cannot euro the 
detect io the imtlatioa oi proceedings The absence el the saootloo Is fatal {u the inltih' 
UoD of ptooeediogs and convlctton. -28 Cr. I< J. 78d*«104 Ind. Cai 108 /offeump 9 B. 27 and 
283 ; 37 C. 487 , 18 Cr L,J. 787>'ai lod. Caa. 643 ; 17 Cr. L.J. 434^35 Ind. Cas. 134. 

231. Wheneves ft chftig© iB&lteted or added to by the Court 

after the commcDccmeDt of tbo trial, the prosecutor 
wS^ebar?# ftccueed Bhall bo allowed to recall or re- 

summon and examine with reference to such alter- 
ation ot addition, any witness who may have been examined, and also 
to call any further witness whom the Court may think to be material. 

Tbls section requires that whoa a charge is altered by the Court alter the commencement 
ot the tfUt, the prosecutor and the accused shall be allowed to rocail or ro-summoa and exa* 
mine the witnesses with releroacc to such altered or sdded charge and also examine (uTtbee 
witnesses when the charge wss altered at a very Ute stage and no commitment shonid be made 
without giving the accused an oppoituaityofte-cxamlningthewitnetiesand adducing defence 
evidence. 22 A.L J. 233<*23 Cr. L J. 7CS«81 lod C&B. 318 ; 28 Cr. L.J. I497s93 Ind. Cat. 
IW. Once a charge iv alieicd or added 10 , the provtsioni of this Kction apply. The Ooutt {| 
bound to recalt any witness which the prosecution or the accused desiieto examlnO with 
relereace to che aluraUon or addition. It may b* difficult to see whsl futther questions could 
have been asked but the provisions of the aeoUna ate peremptory, 6 Pat. 832. Btmitariy the 
accused hvt under this section the tight to tecall prosoculion, witnesses afur the alUtatlon 
ot ihechergesvca il ihalainrailoocouldoottireolhlsdefencoaad the Court has nodlscrsUoa 
In IbsoslUr. ThsprovlilonsollhUseclIonatannl iosppUcahletocasos to which S. MSiupra 
sppU«a.82 L.J. 600-1928 M.W,K,833w2} L.W.Ul-30 Cr. L.J. 213«11S 

Ind.Cai.dTZ When the charge Is altored, tba alteration should be entered fotroatly io the 
fscorhul the IrisI, 39 If.L J. (Sh. n ) I. Though thli section does not teqalre the grounds to 
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t<« tsentioDfd for retailog to lammon oewirUnesios on th« altered chargo, the fact that the 
Arrcllate Court aight bar* to couiidet nbetber the evidence of new wUDes«c9 on the altered 
charge would be material or not It ii esseatial Uiat grounde ahould be recorded. Tble 
loctiOQ and S 1U7, tn/rn, bAve to be r»d together bavlog regard to the ptineiplee uoderlying 
these two soctione. 67 U.L.J. 476- 19» H.W.N. 660. 

232. (1) If any Appellate Court or the High Court in tho oier- 
CISC of its powers of revision or of its powers under 
cr«f”' *** Chapter XXVII, is of opinion that any person con* 

victod of an offence was misled in his defence by 
tho absence of charge or by an error m tho charge, it shall direct a new 
trial to be had upon a charge framed in whatever manner it thinks lit. 

(2) If the Court is of opinion that the facts of the cose are sneh 
that no valid charge could bo preferred against the accused in respect 
of tho facts proved, it shall quash tho conviction. 

lltuitration. 

A li eonvieted of aa oficoce under 8. 196 o! tba ludlia Penal Code, upon a ebtrge wblcb 
omlU to lUta that he knew ibe evldcoe*. which be corruptly used or attrmpUd to me u 
true or genuine, was false or labrleated. If the Court thinks it probable that A h.id such 
knowledgs, and that he was misled In his defence by the omission from the charge of the 
statement that he had, it shall direct a new trial upon an ameoded charge; bat, If U appears 
probable from the ptocoediegs that A bad no aocb knowledge, it ibsll qush the eooTletlon. 

Scope ef the eectlon.— This section coven a ease of abteoee of charge or error In 
lbs framlfig of a charge while 8. 636. in/ro. doits only with absence of ebstge and the 
procedure to be followed when prejudice to tho accused has been made oat, is more clearly 
expressed in 8. 635 infra than In this section. This section empowers the Appellate Ceark or 
the High Court to direct a new trial on the groand that an seemed person convicted o! an 
cSence was misled la his defence by the abeesee of a charge or an error in the charge. 
This is quite apart from the general powers of an Appellate Court to order a retrial when 
bearing an appeal under B <33 (I) (6). infra. When the Court is of opinion that on the 
facts no valid charge o ould be sustained against the acemed, it shall quash the coavictlon. 
Where certain owners of land were convicted under Bs. 161 and 156, IP.O,, for acts or 
omissions on the part of their agents but the charge framed referred only to the 
knowledge or belief and acta or omieeioos of the owners themselves and not of their 
agents, aod on appeal the Beseione Judge held that the omission in the charge “or 
their agenti or managert " was material aod seriously prejudiced their defence, it 
was held that the conviotion was unsustainable and a re-tnal was ordered, 7 C.W.K. SOI. 
When an accused person was summoned to appear for trial for two oSenees, under 
8s. 113 and S79, I.P.C., and be was charged only with one of these oSenoes, via., 
8. 879, 1.P.O • he would have good leasou to suppose that tba other offeuce had been dropped 
by the Magistrate, and when be is couvicted of tbe offence not charged under S. 113, Z.P.O,, 
he mast have been misled in hie defence by the absence of the charge under this section. 
27 C. 660. Bot when there was nothing on the record to show that any valid charge could 
be preferred against an accused person, the conviction iball be quashed and further proceed* 
lugs lathe matter should be etopped, 28 0 63. An Appellate Court is not entitled to convict an 
accused person for an entirely diCerent oflenco while acquittiog him of the o&ence charged 
by the lower Court, 30 C. 288 ; 9 Cr. li.J. 406— 1 Ind. Cas. 867. Nor can an accused person 
be convicted of grievous hurt when ha was origtoally charged of that ofienco read with 8. 119, 
tP.a, 16 C.W.N. 1077 : 41 C. 662, bot ia 47 H. 746 (F.B.). it was pointed out that thaso 
decisions do not coDiidei the efiect of 8.637, sn/ro, upon omissions in the obarge aod kbe 
general statement that it was now settled law that when a person U 
under 8 119, 1.P.O., he cannot be eonvieted of tbe substantive 
legality of the conviotion had, depaods upon whatlMc 
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matciUUy ptejQdtced by th« fotm of tha cliacge. Whan a charge is smeaded, the aecasad 
Is entitled to recall aod crosa-ezaminesoy ot the prosecotioQ svUoesses nod nottaerelj those 
witoessea oa whose eTidence the charge was ameoded, 26 Cr, L.J. i$3Ts20 Ind. C&a. 1S3. 

Misted iQ his defence.'—Where the acoosed was charged with storing wool hut 
eoQTicted ot storing loose cotton, and where the aceased w&s charged with causing hurt with 
a dao hot conTicted ot using a kilKi the cooeictieas were eet aside as the accused were misled 
in their deleoce, Ratanlal 529} ITC.W.K. 4W-ttCr. L.J. 212=19 Ind. Cae. 308; 4 C.W.N. 
cxxlx. It is the duty of the Court in alt cases to satisfy llselt that the sccased has bees 
mislead to hts detenco by the absence ot by an ermr In the ohsrge. This applies as well to 
cases In which the consictioa was in compliance with the terms of the law as well to cases 
to which the conviction was irregular 30 Cr. I^J>391■"li8 Ind. Cas. 323 /ofCbtilnp 29 C. 481 
and 40 C. 168, It the High Court is ot opinton that in consequence ol material errors tir a 
charge the accueed had hceu misted, it is bound to direct a oew trial to be bold on a 
proper charge being framed, 12 Cr. L.J. 45t=3d Ind. Cas. 134. 

In respect of the facts proved. — in criminal cases it U lot the prcsecution 
to prove Its case and an accused person cannot be convicted merely because he hss set np a 
false defence. But where evidence U patelyoifoomstantial and the facts proved by the 
proseontion unless explained by the accused would justify an inference of bis guilt it Is 
lawful lot the Court to ecusider the aceused'a eiplauation which he has put forward in hts 
defence, 11 Cr. Ii.J. 23=32 Ind. Cas. 151. 

Joinder of Charges, 

233. For every distiact offence ot which any person is accused 
there shat! be a eeparate charge, aud every such 
loi?istiuof oCewsV®’* charge shall be tried separately, except in the cosea 
mentioned in sections 2S4, 235, 286 and 239. 

KtusfraCion. 

A is accused of a (heft on one oecaitos, and ot osuslog grievous borteu another occaatoa. 
A must U Mpatately charged and wparatety triad for the theft and cauilng gtlovous hurt 

Object or the aeCtion.'^-Tbs ganerat rule in criminal trials is that tbaro should be a 
separate trJ»l wllb respect to each distinct oflence except to cases mentioned tn Ss. 23f, 235, 
230and S39, infra. The object evidently ts tbet tbs atteotloa of the Court should bo direct' 
od to the evidence relatiflg to the ebargo under inquiry and all Irrelevant matter should bo 
excluded ThU object is not achieved but defeated by plaolng on the record copfos of state- 
taeoUof wiloesiee recorded during tbe ooursoof the trial retsttng to another charge, 29 Or. 
1 >J. Ind.Cas. 343. In 49 B. 892 at 90S. the High Court wbflo settlngasldea 

eoovietioafor misjolodcrot charges (accused being Wed for three breaches of trust and 
three felsidcationsol accounts iurespeot of the same throe amounts) at one trial, made tbs 
following eugsesUoa as to lbs dosittbUtty of amending this section ; *’ We wish to add 
ibsi we think tbs attention of tbs Ooveronient should he draws to this case with a view to 
lU being eooildared whether the Oevernmeut of India should not be moved to amend (be 
Code In the lorm ol an fltustratfoo to B. 231 or otherwUe to obviate dlfliculties ot the kind 
that have arises (a the present ease. We think that obviously in this caso (and probably lu 
all fseh eases) there Is no prejudice to the aceus*d U he is allowed to be tried in one trie! fat 
three separate oOences ot breach of trust committed within one year and alu three separate 
butunconoected ofieoces of (alitflcatlon o( acoouots in regard to those hreaohea of trust. 
negretuVle delsy and expendUoro are entitled by the pment lawns tnterprated by (heConrU 
wbleh (rconeoMy neeeaslUtQ the opsettlog ot trials and In ocnaequence cither retrial of the 
aeCQsed or bn getting ofl sMt-lrae ” This aecifoo contains the general law, and (be reatoa 
tor It is. that the mlod ol the Court might be prejudiced agalnit the prisoner If he w*« tried 
in one trial upon different charges neting on dlfieient evidence. It might be difflonU for 
the Court trying him on one ol the chargee nottobe uofslrty lotlneoced by tbesvidenco 
agslott him on the oiher charcM. 1 A. 114 at IT? ; 19 CW.ff 911. An aocosed sIm fs tikefy 
to be bswUdsred In hU defines by having to meet many dieeenaeoted charges and ■ fair 
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6. ass] 

(HaI t« (o b« AodAngercd by tbs Ftodacitoa ot * oam e{ flTli«ne« of different rnstten tendiog 
to cfcAU Qttdoe CQiptclon A^Alnrt tb« Accaaed, iS B. I9i t 29 H. M9 ; 19 M L ). 9? Cr. 

L J. ?S3n93 toi. Cai. S93 The genertf rule te th*t there iboold be a wperalo trhl for every 
diiMoct offeooo. The errcplton* er* the cA»e* laenllftned in 6a. 211 to 236And 230, 4n/rs. 
Tbeae exoppOoDi mu<t be *trict1y eonetrood mav not to defcAl tbe Hgbt of toderoodest^ 
triel eonferrrd by tbe ccnera) >i*r, S Pit L,J. II At IS • non-compHonco with tbe provtitons 
of tbia eectloa i* not A moro irrrgoUrfty but AO itJef^alUy whloh Tltlstee tbe lr<ef. Wboro 
two ofleoeoe Are quite diitlnel end eeftrAte end there i<A]«o aii Intern} of time between 
their commleeloQ, they eennot be i*!!! to (onn the tema IreDe-tctlon Mod a Joint IrlAl Is 
tUepil, 2t A.L 9. 8S9e>23 Ce. L J. 06t-St Ind. Cai 612. A triAf in contrAreotion of the 
foclion cnless Jcdlflrd by the exeeptianAl tectlonA Is not on IrregBleritf hot An lllefftlily, 
11 A.L J. 1SS*>1< Cr. LJ. 116** IS lod. Cat. 676. The v ktfdily of ah ladictmont depends cot 
DpoQ tbe facts fODsd At tbe trial but epon tbe clrcumstAnces Allegrd before tbe trial coca* 
tnences, 99 C. 893 

For every dfifinet offence there Ahallhe a *ep»rafe ehsrge.—Wbere o ebirgo 
has been frAtsrd onder 6s. 820 and IID. T.P.O.. A conviction coder S- 83C, I.P.G., Is not 
necessArily bad, bnt it depends on nbelber Ibe aecDsed bv< or has net been prejudiced by the 
form of tbe ebarca. Tbe omliston of B. 149 Irom Ibe cbari;e docs not crania an illesaiity 
by RAson of this leeUaa which provides that for each dlitlBCt oOcoee there sball bo 
a separata eharee. 8. 149. I.P.O., creates no offence bat Dbe S. Sf, T.P.O., i« merely 
declaratory of the princfpla of Mmtaon law; Ita object being to tnabd it cfasr that the accused 
who comes within that loetlan cannot pat forward as a defeoee. that It was not bis band that 
committed the offence and a person csnaot be tried and sentenced noder S. 149, 1.P.C., alone 
as no panlahment (s pmvided foe andectMtaoedon.lTH. 749 tP.B.], Tbe proriiloos of 
tbtssactioniremandafcrv.ddC. 166;28H.L.J. 8dt;S3A. 42. When a person fs charged 
wUH cnminal breach c( trust with regard to certidn oeeblaces between Pobruary 1922 and 
^ABoary 2924, the transaction with regard to each noeblace being apparently a separate offenea 
U sraald be eeeeitary to charge the accused eeparately with ascb offence and every laeb 
offence mast be tried separately ; otherwise (he (rial (i bad for misjoinder, 28 Cr. L.J. 171*" 
99 lad. Css. 603 This aectica most be atrictly followed safe and except, where tbe law itself 
pnvidee an exeep^on, II C. 722 8(725 ; 3911.927. This seolion equally applies even to* 
•QzamoBs cates where it fa not oecesaary to have a written charge, II C. 694. Every act la 
breach of fbecooditioas of the llceoso or permit onder tbeOpinis Act Isa distinct offence and' 
under this seobon sboald be made the anbject of a eepante ebargs and tried separately, 
l^Cr. £( J. 717">S0 lad. Cat. 1005. TVfaeo there are two distinct offences for each offence 
a separate ebargg ongbt to bo made noder tbie eeotloo. Though certain provisions of tbe 
Code provide thst mors than one charge may in certain olrouffiiisnces bo tried together, that 
does not Justify tbe inclosion in one cbaigo of eeveral distinct offences which is an illegality. 

40 0. 8SS at 843. A Joinder of twooffencaBlaasiogleobargelsonly aq Irrognlarity and not an 
illegality, 31 C.W.N. 337siS O.L.d. 891»28Cr. L.J. »47»100 }nd.CaB. 827 where 11 C.W.K. 
SS; iSC.W.B. 972; 90 0.94 are re/smd to. See also 48 C.LJ. 138 - 30 Cr. L.J. 799. where all 
tbe previoas deeteious ate dieeuseed aod (be proposition ta'sSrmed bat dfsttoct offences 
under B. 307, 1.P.C., aod 8, so of tbe Arms Act ought sot (o be tried together, 29 Cr. L.J. 521 
— 109 lad. Cat. 343. A Jolndec iu one charge of two distinct offences thoggh arising out of 
(he same transaction is an tllegality fatal (o the triat, lO C.W.K. 33 aod 52O/nffct0sd to 13 
O.V.N. 1067a 10 Cr. L J, 469":| lad. Cm. 16. The exceptions to this section are Be, 934 ,' 
285, 286 and 239 sfl/ru ; where (ha acta Imputed to tbe accosed oamaly of manufactaring 
the excisable article, seized and broagbt Into Court and of possessing tbe earns, sod of 
■elllBg from time to time various other aod similar articles not before (he Court and of 
attempting to render deuatnred spirit aoflt for human consumption, do not constitute tbe 
eatae tcaaaactloa ; a tria! in respect of all sanh: aoU Is bed for misjoinder ander this eectiiui,' 

41 C. 694 A Joinder of three charges relating to different transactions is not warranted by 
this section and does not come nnder any of the exceptions provided In the Code and Is there, 
fora illegal, and such a misjoinder Is ahsolately fatal to tbe trial, if 0. 7^; 28 Cr. LJ. 347^ 
lOOInd. Caa. 827. S. £37, infra will notouMsDcban illegality. Thedisobedlenosofan exprus 
ptevUiOB of law as to a mods of trial Is gol a* mere irregularity ; snob a pbraM as irrrpuloriti/ 
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U fiotftppTOpiUto ioth^iUegaUty of trying fin acoosed person for many dinereatoBesces attho 
flame time. The temefijing of mere irregnlaiity Is familiar to most systems of jorispruflencB. 
but it fvonld be an eilraotdinatf extenaiooof snelt a branch of administering thectimlnal 
law to eay that when the Code poaitireljr emoU that such a trial as that which baa taVen 
place here shall not be permitted, that this eontrarention of the Code comes within the 
defloriptiou of error, omission or ittcgolatUy, 25 M. 61atS7-93 fP.C-). These observations 
were made by their Lordships of the Judieial Committee with regard to R. 234> infn, bnt they 
apply eqnally to cases falling under ttiis ecctlon, also. In 39 M, 527 the principle of the 
deoirion of the privy Conneil was applied to a case ialiing under this section. Eceal.so 
41 C. 722 and 17 O.W.N. 479. The decision of the Prity Conneil in 23 M, 6f has overruled 
the lollowioB decisions, 27 C 839 ; 23 C. 19 at 11 ; 20 C. 537 ; 22 C. 278 ; 14 C. 395; 21 A- 127; 
14 A. 502 ; 11 M. 441 : 12 M. 273 and lO 147, Tt the Joinder of the charge was In 

violation of the law, the nccuaed must have been considerably embarrassed in their defence 
on the remaining charges, and their acquittal on the charges which the prosecution failed to 
prove cannot make valid the trial held, as it was illegal oh initio, 33 U. 502 at S03 See also 
20H.L.1.22a;39K. 327 ;29M,S83 49 M.L.J 93; 27 Cr. L.3. 793-93 Ini Cas, 393; 1 H. 
LT. 409 ; 14 C, 128 , S Pat. L J. 11 . 21 A.L.l 853=25 Cr. L.3. 954=81 lad. Cas 612, The 
Joinder of two distinct offences uoder one charge is an iiiegslity latai to the proceedings, 
14 Ct, L I, 449=20 lad. Cas 609. The following offences are held to be distinct oifeccea 
within this eeotian —(!} rubHc servant framing incorrect record, S. 16G, and forgery of a 
record of Court or register, 8. 4G6, I.P.C., 8 C. 450; <-2) dishonestly receiving stolen property, 
8. 411, and habitually dealing in stolen property, S. 418. 1.P 0., 6 C. 634; (9) theft in a buUd-* 
lug, 8. 880, and disbonestiy receiving stoIcQ property 8 411, T.P.O., 28 UX.iI. 381; 28 C 10; 
1 G.W.N. 33. Theft under 8. 870 esnoot bo charged with an ofience under 6, 816, 1.P.0. 12 Cr. 
L.J. 72=9 Ind.Oaa. 421 ; (4) dishonestly receiving stolen property 6. 411 and using a fatu 
trade mark, 8. 480. t.P.G., 6 G V7,H. 359; (5) three oBenoes of breach of trust by a servant, 
B. 409. and three falstdcatioa of accounts, 8. 477 A I.P 0., 39 M. 328 , 41 C 722 ; 26 C, 560 ; 
49 6. $92 ; f6) kidnapping a boy under 8. 865, 1.P.O.. and assaufting bis mother wbensbe 
went to get back the child, 8. 852, 1.P.G.,26 U. 454; (7) obstrnetion to a Eeilwsy hne, B, 126, 
Railwayo Act, and resistance to lawful apprebensioo, 8 225, 1.P.C.. 29 C 835 ; theft In a 
bniiding, 6, 880 and resistance to lawful apprehension, S. 224, LPC. 4Ct, L.I. 389; 
19) ofiences under 8s, 372 and 373 of buying and selling a minor girl, 12 M. 273; (10) 
two attempts to cheat on diflereat days are distinct oQences lequiriDg the drawing up of 
two charges, 2 CL J. 618. See steo 24 A.L-J. 239 where 20 AL.J. 320 and 32 A. 219 
ate referred to (ll) forgery and using as genome a forged docoment, 30 D. 832; 
(12) murder and causingdisappearancoof its evidence, 25 Bom. L,R. 231=25 Cr, L.J, 1349= 
82 Ind. Caa. 709. But see the recent Pnvy Council decision reported In 8 Lah. 226 where 
ft was held that persons charged with murder under B. 302, I.P.O., can bs.c£>n7lcted under 
8. 201, I.P 0 , of making away with the evidence of murder by aseistiog in the taking away ol 
the dead body even though there was no formal obargo under 8 SOI, I.P.O., there was evidence 
on reootd to establlsb the charge. Joinder of two obar.e one under B. 20 of the Cattle Tres* 
pass Act, and another under 8 SOl.T.F.O., Is not illegal where no ob^ectios was taken to such 
Joinder in the trial Court, SO U. 84t, In two cross cases atiring out ol tbs same ocourreoce 
although two separate records ate prepared, but in reality nns }oint trial in which the proas* 
oution evidence iu one ease wav treated as the defence evidence in tbs other. It was held that 
the procedure adopted was illegal and itlaU were set aside, 24 Cr. L J, 531=81 Ind. Cas 39. 
JoloderoC twodistinot offences in a single charge (a only as Irregularity and cannot vitiate 
tbs trial unleaa the accused is really prejudiced, 3l C.W.H, 337=45 C.L.3. 591=28 Cr. 

L J, 347=100 Ind. Cas. 827, but dlstiuot oflences such as-attempt to murder UDderB.S07, 
I.P.O., and a 20 of the Arms Act ought not to be tried together, 29 Ct, LJ. 821= 
109 Ind. Cas. 343, 

Such charge ahall be tried separately.— This and the following sections lelating 
to joinder of charges refer to the trial of the accufled. The provisona contained in this sec' 
tion relate only to trials and riot to loqnlriaB into the guilt of the accused and as, In a 
warrant case the trial proper does not begin ontil the accused is charged and called upon to 
answer, Ko question of illegality of a joint trid arises when tbs accused are discharged under 
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8. 353. <n/rfl, 30 Cr. LJ. 404-11S Ind. C«> fcilexf\nn II Cf. L J. 230 = 19 Ind. 
C&l S26 tnd 18 Cr. L.J. 339 = 38 Ind. Cai. 723. Tho definlto 

mJe cl l\w cnuclfd hfwln ennnot b** dl^rcKardcd faeiltUto the di«jw*l ol a 
e»«c MTcnl •ccn'cd, 30 M. 527 ; 41 C. 722 ; 40 C. 810. ThePrlrj Connfil ruling in 

25 H. 61 cannot i-e ciicndcd to rrfUmin%»j imnirics held bj 5t*gislffttca with » rlew to 
commit the accused to the Se<tlona and thtii render a commitment made Illegal for mis* 
joinder ol ollenecsinlho Uisoren lo the S^sdona Conil to (ram» 

teparale charges and try Forarstelj a« if therehad been two commitments, 26 K. 892 ; 7 Bern. 
L B. 457; 35 U.li J. 259. Tint see the ■nggeatlon in 39 U 827 at 535. that thongh the 
proceduro It not obnoiioQS to this section, yet the procedure It not calculated to adranee 
jusllce as the accused is practleallj on his trial the moment the prosecution starts the case. 
Two oOences ol being in possrciion ol stolen properties betonglog to diSerent persons stolen 
OQ diQercnt darseannot bo tried together In one trial, 13 C.W.N. 418=9 Cr. L.J. 277= 
lInd.Cat 335 ' where H C.W.N. 1123 and 25 M Cl (P.C) ore /olloicei and 9 C. 371 not 
fiUoKti. Where *a i!sgi*ttate f nmed separate charges and nambered them as distinct cases 
but when the witnesses were erosa-ezamlned he lost the necessity of keeping the two trials 
separate and allowed the wltnc<wei to beerots-ciamlBed promi«enonily In respect of both 
the ca<««, it was held the (rial was illegal and the illegality cannot bo cured by 8. 537, 
in/ra. 29 U.LJ. 101 (F.6.) = (t9l5) H.W.H. 801=13 U.L.T. 03 = 16 Cr. L J. S3=S0 Ind. 
Cas. 145. 

334. (1) When a person is acensed of more olTenccs than one of 
the same kind committed within the space of 
Three oCences el twelve months from the first to the last of Bnch 
jw* iaay^be”c^a'rged oCfences whether in respect of the same person or «o( 
tegetber ^ he may be charged with, and tried at one trial 

for, any ntimber of them not exceeding three* 
(2) Offences are of the same kind when they are punishable with 
the same amount of punishment under the same section of the Indian 
Penal Code or of any special or local law : 

Provided that, for the pttrpose of this section, an offence punish- 
ahJe under section 3T9 of the Indian Penal Code shall be deemed to be 
an offence of the same hind as an offence punishable under section 380 
of the said Code, and that an offence punishable under any section of 
the Indian Penal Code, or of any special or local Into, shall be deemed 
to be an offence of the same kind as an attempt to commit such offence, 
when such an attempt is an offence. 

Amendment.^Jn sub'sectlaa (1) the words * whether In respect ot the same person or 
not' hare been added with the object of makiog It cleat that offences ol the same kind may 
be tried even il they were eommitted against diftereut persons. The proviso is also new. 
Scope and object of the «ectloo. — This aectlon Is the ffrst exception to the previous 
section which reqnues a separate charge aod separate trial for every distinct offence and 
allows three charges of three distinct offences ol the same kind and committed within the 
space ol one year ol each other to be tried at the same time, but this does not mean that if at 
one time or within one year a man commits fifty distinct offences of the same kind he shall 
not In one day be prosecuted for more than three of such offences. See illustration (dj to 8. 235, 
infra. This section merely places a statutory limltoathanamber of charges which may legally 
form part ot a single trial. There is nothing In this eection however to prevent an a cc us e d 
from being separately charged and tried 00 the aama occasion for any number of distinct 
offences of the same kind committed within one year, 3 C. 640. The reason for soeb a 
65 
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isDotappropciato ot trying an accused person for many dinerent oSences at the 

same time. The remedying of mere irregularity is familiar to most eystoma of jurisprudeneet 
but it would be an extraordinary exteuaion of snch a hranch of administering theoriminal 
law to say that when the Code positively enacts that each a trial as that which has taVen 
place here shall not be permitted, that this contravention of the Code comes within the 
description of error, omission or irrcgnlatlty, 2S U. 61 at 97-93 (P.C-). These observations 
were made by their Lordships of the Judicial Committee with regard to 8. 234, infra, but they 
apply equally to eases failing under this section, also. In 39 H, 527 the principle of the 
decision of the privy Council was applied to a case falling under this section. See also 
41 C. 722 and 17 O.W.N. 479. The decision of the Privy Con ucil in 23 M, 61 has overruled 
the following decisions, 27 C. 839 ; 28 C. 10 at 11 ; 20 C. 537 ; 22 C. 276 ; 14 C. 395; 21 A. 127 ; 
14 A. 502; 11 M. 441 12 M. 271 and 10 M.L.d. 147. It the joinder ol the charge was in 
violation of the law, the Accused must have been considerably embarrassed in their defence 
on the remaining charges, and their acquittal on the charges which the prosecution failed to 
prove cannot make valid the trial held, as it was illegal a5 tni/io, 33 M, 502 at S03- 6ee also 
20 U.L J. 220 ; 39 U. 527 29 U. 563.49 M.L.J. 93 ; 27 Cr. L.J. 793^93 lad. Cas. 393; 1 U. 
L T. 409 ; 14 C. 128 ; S Fat. L.J. 11 ; 21 A.L.J. 8S3s23 Cr. L J. 9&4ss61 Ind. Cat. 612, The 
joinder of two distinct oQences under one oha^e h an illegality fatal to the proceedings, 
14 Cr. L 3. 449=20 Ind. Cas 6O9, Tbefolloniog offences are held lobe distinct offences 
within this section ;~(t) Foblic servant framing incorrect record, B. 166, and forgery of a 
record of Court or register, 6. 466, I.P.C.,80. 450; (■2)di&honeslly receiving stolen property, 
8. 411, and habitually dealing in stolen properly, 8 413, 1.P.O., 8 C 634; (8) theft in a boUd* 
ing, 6. S80, and dishonestly receiviog atolen property 8. 411, 1.P.O , 28 H.L J. 381 ; 28 C 10 ; 
1 C.W.N, 35. Thelt under 8 379 cannot be charged with an oSence under S. S15, 1.P C. 12 Cr. 
L.J. 72 s 9 lad. Oas. 421 : (4) dishonestly receiving stolen property B. 411 and using a false 
trade mark, 6. 480, I.P.O.. 6 C \7.N. 530; (5) three oflenoes et breach of trust by a servant, 
B. 409, and three falsiScatloa of accounts, 3. 477 A I.P.O., 30 M. 328 ; 41 C. 722 ; 26 C. 560 ; 
49 B. 692 ; (6) kidnapping a boy under 6 3C5. 1.P,C., and assaulting his mother when she 
went to get back the child, 6. 352, 1.P.C., 26 H. 484; {7) obstruction to a Railway line, S, 125, 
Railways Act, and resistance to lawful apprehension, 8, 235, 1.P.O., 29 C. SS5 ; (8) theft in a 
building, 8. 680 and resistance to lawful apprehension, S. 394, I.PC, 4Cr. LJ. 389; 
(9) oSenoes under Ss. 373 and 873ofbuymg and selling a minor girl, 12 It, 273; (10) 
two attempts to cheat on different days ate distinot o&ences requiting the drawing up of 
two charges, 2 C L.J, 618. See also 24 A.L-J. 239 where 20 A L.J. 32o and 32 A. 219 
ate referred to (11) forgery and using as geonine a forged document, SO 0. 822; 
(12) murder aod causing disappearance of its evidence, 23 Bom. L.R. 231s23 Cr. L.J, 1349s 
82 Ind, Cas. 709. But see the recent Pnvy Council decision reported in 6 Lab. 226 where 
It was held that persons charged with murder under B. 302, I.P.C., can ha.convicted under 
B. 201, 1.F 0 , of making away with the evidenoe ol murder by assisting In the taking away of 
the dead body even though there was 00 formal ebargo under B 201, 1.P.O., there was evidence 
on reootd to establish the charge. Joinder o| two charge one under 8. 20 of the Cattle Tres- 
pass Act, and another under 8 50i,I.P.C„ is not illegal where no objection was taken to snch 
joinder in the trial Court, 50 U. 841. In two cross cases arising out of the same ocoatrenea 
although two separate records are prepared, but in realit7 one joint trial in which the prose* 
outlou evidence in one case was treated as the defence evidence in the other, it was held that 
the prooeduie adopted was illegal and trials were set aside, 24 Cr. L J. SSlesBl Ind. Cas 39. 
Joinder of two distinct oSences in a single charge is only an irregularity and cannot vitiate 
the trial unless the accused is really prejudiced, 31 C W.N. 337=45 C.L.J. 591=28 Cr. 

L J. 347=100 Ind, Cas. 827, but distinct oOences such as- attempt to murder under 8. 807, 
I.P.C., and 8 20 of the Arms Act ought not to be tried together, 29 Cr. LJ. 521= 
109 Ind. Cas. 345. 

Such charge shall be tried separately,— This and the following sections relating 
to joinder of charges yeter to the trial of the accused. Theprovisons contained in this see- 

tioQ relate only to trials and not to inquiries into the guilt of the aconsed and as, in a 
warrant case the trial proper does not begin until the accused is charged and called upon to 
answer. No question of Illegality of a joint tnal arises when lbs acoused are discharged under 
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8. 333, injra, 30 Cr. L J. 4CI«lf5 Ind. CsB* IM /cllcirinif H Cr. LJ. 230sl9Iad. 
C&i. S26 Kod IS Cr. L J. 339 = 33 lod. Cm. 723. Tha definita 

mlo ef Uw rnactfd herein cannot b« dliroRtidcd io facilUtto the di«iw»t of n 
e»=c actin'l fcvcnl accn««3. 33 H. 527 j «t C. 722 ; 10 C gjfl The Privj Coanell roling In 
25 M. 61 cmnol hecil^ndcd to freHmliiMy IniniriM hold by Magulratca with a view to 
commit tba accu^d to the B^«slons and thus render a commitment mtdo IIIegAl for mis* 
joinder of oflenecsinlho I'rclfminvry Inqairy. It J* open to the S's^ions Court to frame 
separate charges and try separately a* If there had been two comm tlmcntl. 26 U. 592 ; 7 Bom. 
L R. 457; 35 U.L J. 253. Bat pee the anggetUon In 39 U. 527 at 533, that though the 
procedure is not ohnoi'oua to thla section, jet the procedora U not calculated to advanco 
justice as the accused U practically on hU trisl the moment the pro«ecntloa starts the case. 
Two oSenccs of being in possession of stolen properties belongiog to different persons stolen 
on different days cannot bo tried together In one trial, 13 C.W.N, 418 = 9 Cr. L.J. 277= 
lInd.CM 333 where 11 C.W N. 1123 nnd 25 M Cl tP.C ) are /olZotfcd and 9 C. 371 not 
foUoKed. Where a Magistrate fnmed separate charges and numbered them as distinct cases 
but when the witnesses were cross-examined be foal the necessity of keeping the two trials 
separate and allowed the witnesses to becross-ciamlsod promisenonily io respect ot both 
the case*, it was held the trial was illegal nnd the illegality cannot bo cured by 8. 637, 
in/ro. 29 U.L J. 101 (F.B) = (1915) U.W.K. 5M=13 U.L.T. 93 = 16 Cr. L J. 93=30 lad. 
Cas. 143. 

234. (1) When a person is acensed of more offences than one of 
the samo kind committed within the space of 
Three offences of twelvo months from tbo first to the last of such 
yw* may^be"c*harged ichether in respect of the same person or not 

together ^ he may be charged with, and tried at one trial 

for, any number of them not exceeding three* 
(2) Offences are of the same kind when they are punishable with 
the same amoant of punishment under the same section of the Indian 
Penal Code ot of any special or local law ; 

Provided that, for the purpose of this section, an offence punish- 
able under secUon 879 of the Indian Penal Code shall he deemed to be 
an offence of the same hind as an offence punishable under section 880 
of the said Code, and that an offence punishable under any section of 
the Indian Penal Code, or of any special or focaZ law, shall be deemed 
to be an offence of the same kind as an attempt to commit such offence, 
when such an attempt is an offence. 

Anieodnieiit.~-In snb-scction (1) tbe words ' whether in respect of the same person or 
not’ have teen added with the object of making it clear that ofienccs of tbe same kind may 
be tried even if they were eommitted agatnat diSerent persons. The proviso is also new. 

Scope and object of the ^ectfoii. — This section is tbe first exception to the previons 
section which requires a separate charge and separate trial for every distinct oCence and 
allows three charges of three distinct oSencea of the same kind and committed within the 
space ot one year of each other to be tried at the same time, but this does not mean that if at 
one time ot within one year a mas commits fifty distinct ofieoces of the same kind he shall 
not in one day be prosecuted for more than three of such offences. Bee illnstration (d; to 8. 235, 
infra. This section merely places a statntory limit on the number of charges which may legally 
form part of a single trial. There is nothing m this seotlon however to prevent an acensed 
from being separately charged and tried on the same occasion for any namber of distinct 
offences of the same kind committed within one year, 3 C. 540. The reason for sneb a 
65 
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provision is to see that the Jar^ majr not be ptejadioed by the multitude of charges and the 
inoonvenienoe of hefting together such a number of instances of culpability and the con- 
sequent embarrassment both to the Judgeand the accused. It is likely to cause confusion 
and interfere with the definite proof of a distinct offence which it is tbe’object of the Code to 
obtain. The policy of such a provision ismanifeBt and the necessity of a system of written 
accusation specifying a definite criminal offence is the essence of Criminal Procedure, 23 U. 
61 at 97, The exceptions to 6. 233 are not mutually exclusive, Tbe language of that 
seoUou does not favour this view. It it had bean iuteuded that S. 235 (2) or S 236, infra,, 
could not be made use of in co-operation with this section, this intention could have been 
easily expressed. If tbe exceptions are mutually exclusive, the provisions of 8. 236 or 237, 
in/ra, could never be invoked to'prevent a mlacaitiago of justice arising from a failure to make 
good all the details of a charge joined with two other charges under this section. It is diffi- 
cult to believe that the Ijegislature intended that a joint trial of three oSences under this 
section should prevent tbe prosecutor from establishiug at the same trial the minor altema- 
ti'’a degree of criminality involved m the acts complained of and therefore tbe exceptions are 
not mutually exclusive andSa. 23S {2)and236, tn/rn, may be resorted tom framing additional 
charges where the trial is of three ofiences of the same kind committed within one year, 33 B, 
221 at 237>233. This section is not limited to cases where the ofieuce has been committed 
against the same person ; it applies also to cases where the complainants are different persons, 
23 Cr. li.J. 730^69 Ind. Cas. 623 following 43 C, 13. This section refers only to 
the case of a single accused and is not applicable where more persons than one are 
tried jointly under B. 239, infra, 21 Cr. L J. 7d4cs58 Ind. Cas. 522. According to the 
General Clauses Aot words in the singular include the plural only when there is nothing 
repugnant in the subject or contaxt. Here it would be repusoant to the context to read the 
word " a person '' as including several persons. 33 C. 292 ; 12 Cr. L.J. 266sl0 Ind Cas. 331. 
To the general and broad rule contained in 6. 233, su^ra, wbiob, applies to all trials for 
Dffenoes under the Criminal Law there are four exceptions, and a Court cannot and ought not 
to treat a oaae before it as an exception to the general and broad rule, ucless it is sitisfled 
that in the case before it, the charge should be brought within one of tbe lour exceptions 
and It would be safer it tbe Magistrate or Sessions Judge wonld in the obarge-shest or in hie 
judgment state that be had reasons for btiogiog the ease under one of those separate sections 
The four exceptions are contaiaed m 8s. 234 to 239, infra, 11 A.L.J. 1B8 atl90. 

Offences of the same kind within twelve months.— An accused person can be 
tried for three ofiences wbea they are of the same kind and committed within the space of 
twelve months. 29 Cr. L-J. 287=107 lod. >Caa. 826 where 40 C. 846 la not/oiloued and 
27 Cr.L.J. 909=96 Ind. Cas. 221 ts/ollotoed.-' Offences are of the same kind when they are 
punishable under the same section and witb'tbe same amount of punishment, and when this 
!b not the case neither 8. 236 nor S. 237, in/ro, can be'read with this section, 26 Cr L.3 . 761= 
53 Ind. Cae. 159 ; 33 B. 77. When the appellant was tried on an indictment in which he was 
charged with no less than forty-one acts, these acts extending over a period of two years, 
it was held by the Privy Council that this was plainly m contrsveution of this section which 
provided that a person may only he tried for three ofiences of the same kind if committed 
within a period of twelve months and the course pursued was plainly illegal and cannot 
he amended by arranging afterwards what might or might not have been properly 
submitted to the jury, 2S M. 61 at 96 97. The word '* o^ences " in this section can be 
held to mean not only tbe three offences mentioned there hut also every act in itself 
an ofienoe which is bo connected with esoh of these ofiences as to form part of the same 
transaction. Bee 30 H. 323 ; 13 Cr, L.J. 21=13 Ind. Cas. 213 ; 4 Bom. L R. 433 ; 
41 C. 722 at 726 ; 21 Bom. L R 732 but see 33 B. 77 and 14 Bom. L.R. 306 ; 49 B 892 ; 
which diatinguished-33 B. 221. The words ‘‘ of the same kind ” are not limited to ofiences 
agiinst the same person. Where an accused was charged under one charge, four counts: 
(1) house-breaking by night with intent to commit theft In A*a house, (2) theft in A's house, 

1. . (4) theft in B’s house and where ho 

'• ' ' • lat the words " ofiences of the same 

‘ • .ectioo, hut inolude a case like the 
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proMnt vbero A niATi h&s within one je^rcommlttod two oOoncos of houso'br&'tking, 9 C. 371 
duMnftn? from 4 A. 1(7, where it was held thet A siDglo triM {« Allowed ontf where the 
oCcDcci are committed in rcipect of one And the tamo person not Ag-tlnstdlQorcnt complainants, 
within A period of one fear. Bee also 19 O.W.N. 537 where it was held that this section is not 
limited to cases where the offences hare been committed against the same person and It 
Applies cqnallf where the complainants are different persons. Bnt Fletcher, J., remarked 
that the power given bf this aection la however one that requires to bo used with great cara 
and caution when there are dlOerent complainanls. Two acts of cheating by the same gang 
though against different indiTidnaft can Im charged and tried at one trial, 2 Cr. L. Rer. 299 
where 7 A. 17( is/offmred and ( A. 1(7 not /oftoteei. Two persons cannot jointly bo tried for 
cheatlog, each having cheated a different person on a different date as the three acts of cheat* 
ing were wholly distinct as there was no continuity between the three acts c-ach being a 
completed act in Itself, 12 Cr. L.J.233>19Iod. Cat. 63, where 33 M. 502 and S3 C. 292 are 
foUoved. This section mu«t be read sabject to the special provision eoniaioed in S. 233 (3), 
supra. Embezzlement of two separate sums on Iwodidcronl occasions in regard to tho same 
iadividual is oaeaOeaea and coufd bs Incloded to one charge, 11 C. 133; 29 tf. 553:31 C. 933; 
32 C.,10S3 : 27 A. 69 : 33 A. 35, but tee 12 Bom. L R. 226. Odenees of criminal breach ol trust 
and falsification of accounts under Ss. 409 and 477A. I.P.O., are net odenecs ol the same kind 
within the meaniog of this section. Where three defalcations are committed on three 
diderent occasions, the falsa entries connected with one defalcation cannot be said to form 
part of the tame transaction with the other defalcations or fsIsiQeatlons eonoee'ed with 
them, within the meaniog of this section, (9 B. 892 ; 39 H 32S ; (1 C. 722. Waging 
war heiog a oootinuiog odcnce a charge under 8. 131, I.r.CX, specifying more than 
three odences committed In thecourso ol the aime war and spread over more than one year 
does not cootnrene tho provisions of this section and is not illegal. The qaesUen 
whether the various Incidents formed parts of tho same transaction or not must be jndged 
by the facts of etch case, (3 H. ?(• The making of any number of fatso staiements In the 
same deposition fs one aggregate ease ol giving false evidence sodsneh ehargos of false erideoos 
cannot be moltiplled According to the number ol false statemeote contained in the deposition 
and so could not be separately charged under this section, 36 0, 893 ; 23 Cr. LJ. 373^ 
100 Ind. Cas. 931. Where there are two false statements on diderent subjects in tho same 
deposition the accused may bo tried separately and convicted of the two false statements, 
51 B. 310) but once the provisions of this sccltoo are coDtravrned the defect cannot be cured 
by merely strlkiog out the ofiendlng charge after the mischief which the Legislature intended 
to safeguard by enacting the imperative provision, has been done, 29 U. 569 ; 49 M.L.J. 93 ; 
27 Cr. L.J. 793—99 lod Cas 393. See also 49 C 553 In 41 C 66 it was held that when the 
accused engtged in collecting rent was complained against by three tenants of cheating them, 
a single charge for all the three odences was framed, that the defect was one of duplicity and 
not misjoinder and there being no prejudice to the accused the trial was not bad. Where a 
charge of breach of trust by A cfesk under 8. 409. 1 P.C , consisted of a total amount made np 
by adding together the several amounts embezzled by the accused at different periods but 
not realized and misappropriated at different periods, there was no contravention of the 
provisions of this section, 49 C L J. 207= 28 Cr Ii.J. 459=101 Ind Cas. 597. Where a person 
is charged of cheating three separate persons oa three difierent occasions in the same month, 
it was held there was no misjoinder and the joint trial was jnstified by this section, 
27 Cr. L J. 909 = 98 Ind. Cas. 221. but the trial of an accused person on three charges under 
S. iOS and one under S. 477A, I.P.C., was held to be illegal having regard to the provisions 
ot this and the next eection, 44 A. 540 where 32 A 219 is followed ; 30 U 328 ; 17 Cr. L.J. 
369=33 Ind Cas 801; 40 C 3(8 See 41 C. 722 ; 30 A. 351 : 44 A. 276 is no longer law. See 
the amendment in S. 239 (e). Trial of six distinct and separate chargesof falsification of six 
separate and distinct documents, to wit, three pay bills and three cash accounts is not In 
accordance with law and vrbolly bad. 45 C.li J. 1=23 Cr. L.J. 29f /lj=100 Ind. Cas. 371 Hi. 

The proviso to aub-aectloa (2).->.Tbis proviso explains what is meant by '* offences 
of the some kind". The word *' section’* in eub'Scction (2) is not invariably to be read In the 
singular. It is not the Intention of this Code, either express or implied, to exclude from the 
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operation of this section an oQonce because It is made tbo subject of more than one charge, 
33 B. 77 at 86. The proper procedure in cases where the accused has committed numerous 
ofienoea of the same kind is to select three typical COSOS and to confine the prosecution to 
them, 19 Cr. L J. 161 and if the accused is acquitted then to proceed with tbo other charges. 
It was doubtful whether this section refers to the case of a single accused or to several accused 
also. In 33 C. 292, it was held that this eeetioa does not apply where several persons are 
jointly accused, 8. 13 of the General Clauses Act was held not to apply. But in 23 M.L.T. 
379 a different view was taken. SeeaisoMA. 457 : 3 Pat LJ. 124. Now 8. 239 (cj lends 
support to the view expressed in 23 U.L T. 379 ; 38 A. 457 ; and 3 Pat. L J. 124 See 8 Lah. 
230(P.O.)i where it was held that there was no misjoinder when several persons wero tried 
together upon .several charges under B I20B. IP.O, (criminal conspiracy to murder) and 
specifio instances of murder committed in pursuance of the conspiracy. 


235. (1) If, in one series of acts so connected together as to form 
, the same transaction, more offences than one are 

onJoffence. Committed by the same person, he may be charged 

tvith and tried at one trial for, every such offence. 

(2) If the acts alleged constitute an offence falling within two or 

more separate definitions of any law in force for the 
w °h?n deOnltioS by Which offences ere defined or punish- 

ed, the person accused of them may be charged 
with, and tried at one trial for, each of such offences. 

(3) If several acts, of which one or more than one would by 

itself or themselves constitute an offence, constitute 
Acts^ conatUnting when combined a different offence, the person 
■titutlng when oom- accused of them may be charged with, and tried at 
^noe * one trial for, the offence constituted by such acts 

when combined, and for any offence constituted by 
any one, or more, of such acts. 

(4) Nothing contained in this section shall affect the Indian 
Penal Code, section 71. 


lUuitrationt. 

To av!)*i<cfion (1)— (d) A tescues B. a person in lawful custody, and in so doing causes 
geievouB hurt to 0, a constable in whose custody B was & may be charged with, and con- 
vioted of, offences under Ss. 225 and 833 of the Indian Penal Code. 

(5) A commits bouse'breaking by day with intent to commit adultery, and commits, in 
the house so entered, adultery with B's wife. A may be separately charged with, and con- 
victed of, offences under Ss. 454 and 497 of the lodUn Penal Code, 

(c) ^A entices B, the wife ofC, away from O, with intent to commit adnltery with B, and 
then commits adultery with her. A may be separately charged with, and convlotsd of 
offences under Ss. 493 and 497 of the Indiau Penal Code. 

(d) A has in his possession several seals, koowing them to bo counterfeit and intending 
to use them for the purpose of committing several forgeries punishable under 6. 466 of the 
Indian Penal Code. A may bo separately charged with, and convicted of, the possession of 
each seal under 8. 478 of the Indian Penal Code. 
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(«) Wllb Intent (ociuia Injury to H, A intiUolcj a criminal rr°«c(din{; R^alnitbim 
knonlng that there ii no Juet or l«wtal ground foraueb procecdl'ig^ ;aD(] nI«o falioly accuses 
B of haring committed an ofTonce, knanlng that there is no juU, or liirlul ground, for such 
charge. A may be separately charged «hb, atd convicted of, two ofToocoi under .S 311 of 
the Indian Penal Code. 

(/) A, with intent to cau«« lojary to D, falsely accnscs blm of baring committed .an 
oQcncc, knowing that thcro is no Josi or lawful ground for lucb charge. Oo the trial, A 
gires false evidence agiinat B, Intending thereby to causo B to bo convicted of a capital 
oOcoeo. A may bo separately charged with, and eoovlctcd of, oOcnece under Ss. 211 and 191 
of tbo Indian Penal Code. 

(i;) A. with six others, ecmmlta Iho oflcnccs of rioting, grievous hurt and assanltlng a 
public servant ead&avoarIng In the discharge of bis duty as such to 8uppro^8 the riot. A may 
be separately charged with, and convicted of, offeocca under Ss, tl7< 32S and 152 of the Indian 
penat Code. 

(h) A threatens B, 0 and D at the same timo with injory to Ibcir persons with intent to 
causo alarm to them. A may bo separately charged with, and convicted of, ftieb of tbo three 
oCences csder S &06 of the Indian Penal Code. 

The separate charges referred to In llluatrations (o) to (k) respectively may bo tried at 
the same time 

To iub'tecfion (1)— '0 A wrongfolly strikes B with a cans. A may bo separately 
charged with, and convicted of, ofleoccs uoder 8s. d52 and SIJ of tho Indian Penal Cods 

0*) Several stolen sacks of corn are made over to A and B, who know they are slf^Ien 
property, tor the pnrpose of conculiog them A and B, tberoopon voluntarily assist each 
other to eoneeal the sacks at the bottom of a grain pit. A and B may be separately charged 
with* and convicted of, offences nader 6s. 411 and 414 of the Indian Penal Code, 

(k) A exposes her child with tho knowledge that she is thereby likely to caoso Its death. 
The child dies in cooseqaeoce of such exposure. A may be separately charged with, and 
eonrlcted of, offences under 8s. 317 .and 801 of the lodian Pena) Code. 

(l) A dishonestly uses a forged document ns genuine evidence in order to convict B, a 
publio servant, of an offence under 8. 1C7 of the Indian Penal Code. A may be separately 
charged with, and convicted of offences under Ss. 471 (read with 4CC) and 196, of the same 
Code. 

To lub'Seefton (3) — A commits robbery on D, and m doing so voluntarily causes hurt 
to bun. A may be separately charged with and convicted of. offences under 6s. 323, S93 and 
894 of the Indian Penal Code. 

Scope and object of the aectlon — Tbe object of the seotion is to prevent (he 
accused from being bewildered in his defence by baviog to meet many disconnected charges. 
The prospect of a lair trial is likely to be impaired by the production of a mass of evidence 
directed to many different matters tesding to lodoce an undue suspicion against the accused, 
15 B. 491. This ruling enunciates a sound principle of universal application with regard to 
trials In criminal cases, 29 Cr, L.J. 891 at 602=111 Ind. Cas. 395, see also 16 B. 414, Tbe 
provisions of this section and 8. 239 sn/ra are not imperative bnt merely enabling and 
if there is risk of embarrassing the defence such Joinder of charges should not be 
resorted to, 82 0 253 at 263 The langnsge is "he may be charged with." It is not 
illegal to try an accused person lor difftrent offences committed, c»., rioting and cansiog 
bnrt separately, 6 C. 49l. In coniideiing whether this section applies, the Conrt baa to 
consider carefnlly whether the scries of acts with which the accused Is charged are so 
connected togelhetns to form tho same transaction, 11 A.L.J. 188. Thissection should be read 
slong with S. 35, iuprn, and S. 71, 1.P.C. This section Is very sneh akin in phraseology with 
8. 239, infra ; S. 239, infra, appears to be wider in scope than this section, but tbe main 
underlying principle governing these sections seems to he common, S Pat. LJ. 11 at 13; 
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nhila this section presciibes rniea for criminal pleading and procedure to bo followed in the 
trial of offences falling within its purriew, 8, 35, su/ra, and B, 71, 1.P.O., deal with assessment 
of punishment for those offences. In cases falling under sub-section (1) the punishment is 
regulated by B. 85 suj»'a, and in cases falling under sub-sections (2) and (3) of this section 
tbe punishment is regulated bj 8. 71, 1P.G. This section must bo interpreted in a broad 
and common-sense way and not by a tecboical dissection of the language employed. There 
is a clear distinction between the three aab-sections of this section. Beading the whole ecc* 
tion with 8 7l, I.P.O., we get a /ourfold result which may be stated thus 

(1) A repetition in the same trausaetiou of several acts of exactly the same character may 
constitute one crime, e.p., a number of blows on one person, a camber of lies in one conti- 
nuous depositioUl a number of articles stolen at one bonse-breakiog That Is a case governed 
by 8. 71, 1.P.O. 

(2j A single transaction may give riso to cither-^ 

(n) Several offences of different character each complete in itself and distinct from the 
other, criminal broach of trust accompanied by iaisiffcation of accounts as a preliminary 
or a sequel to such breach ; or, 

(6) several offences of the same character affecting different persons, s.p, a single 
gunshot fired with criminal intent which injores two or moro persons 

Buch cases ooma within eub-section (1) of this section. 

(3) The same series of acts may constitute different offences. All may be charged, but 
only one offence can be regarded as committed for the purpose of ioffietiog punishment, e p., a 
person who sots fire to a warehouse. Here bis act is an offence under S. i35, 1.P.C>> and also 
under S. 433. 1.P.C., and though he may be charged for both be cannot be punished for more 
than one of these offeaoei. Here we have a case under sub-section (2) of this seetiou and 
8. 71, 1.P.O. 

(4| An act in itself as offeaeo may become either an aggravated form of that offence or a 
different offence when combined with some other acts, innocent or criminal. Here we have 
a oompeund offence which as well as its component minor offence may be charged under sub* 
section (3) of this section . but again 9. 71. 1.PO., controls the punUbmenl. 

These ptOTisioas of Uw must not be confused with the provisions of S. S5, supra; separste 
offences which come under S 71, 1.P.O . and may be charged uuder sub-sections (2) and (3) 
ol this sectiou are not distinct offences within the pnrview of &. 35 supra; while sub-sec- 
tion (1) of this section seems to refer to distioot offeuces which ace separately punishable, 14 
Cr. li.J. 133^18 lad. Caa. 837. See also 33 C. 453 ; 50 C. 64. 

One serlea of acts so coouected as to form the same transactfoR. — The Joint 
Committee remarked thus: *' We think it will be dangerous, if not impossible to attempt 
any definition of the pbriae* an the course o/fAesaine Iransaetim.' An exhanstive defini- 
tion is not feasible and if the phrase is altered, the Oonrts will be deprived of the guidance 
of a long senes of rulings and we do not fiind any prauounced conflict of opinion on the 
ratings." There is no definitiou of the expression *' the same IraRsocfion.'' The meaniog to 
be attached to it must be gathered from the context In which it occurs tq various sections 
andillustraiions According to its etymological and dictionary meaning the word "fransoc- 
(ion" means " carrying through ” and suggests not necessarily proximity in time so much 
as conliouity oi action aud purpose. The same metaphor implied by that word is continued 
in the Uinstrations, where the phrase used is *' in the course of tbe same transiction/’ The 
Legislature though moro than once invited has studiously and wisely refrained from 
attempting adefinition of the phrase ' inthecourse of thosame transaction' Each case must 
bo considered on its merits and therefore, it is peculiarly tme that no case can bo an 
authority except upon its own facts, 51 B 310; 43C.L.J. 591=28 Cr. L J. 357-109 lud.Cas. 
663. la this section the phrase is used in a connection which implies that there may be a 
series of acts; illus.f/) to the section Indicates that the successive acts may be separated by as 
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tntcml o( time ind IhAt the etcentUI proRresaiva action, all pointing to thaiimo object. In 
8.933,tn/ra. a»eric«otacts»cpantedb; Intcrralaoltiinaare notencIo«cd provided that tboso 
jointly tried bare tbroughoat been directed to onesnd tbo tama object, 30 B. 43 at 84-83 ; 
83 B. 479. Two act i of kidnapping map ba tried together under this seclisn but tbo operation of 
this and 8. 35, lupra, cannot bo combined, aa by doing ao the rule laid down in 8, 2’3, aupra, 
would bo frustrated. The main principle l<, for every dlUlnet odenco thero should bo a loparato 
trial and tbo two exceptions aro enacted In thla and 8. 235, infra. PcrmUtlng a joint 
trial Id respect of two acts of separate and indepcadenl tr ansae tioai In which didcrcotoflenccs 
have been committed would create eueh an amoQot of confusion as would la most eases end 
In a dlsIractiOQ of (be minds of (bo Judges and Jury and the accused persons (hemseircs, 
43 A. 236. Tbo real and anbstantlal test for determining wbetbor soveral offences aro 
connected together to as to form the same transaction depends upon whether they aro so 
related to cne another In point of purpose, or as cause and effect or at principal and subsi> 
diary aett at to constitute one continoous action. A mere luterval of time bctwecD the 
commitslcu of one ofleaee and another doca not by Itself nceestarily import want of coutt- 
nnity, though the length of the Interval may be ao Important element In determining the 
questionof connection between the two. For Instance, proximity of time combined with 
the c »e at to intention and timllatUy of actloo and rcsnlt was held to bring laveral offences 
as to fraudnlent tranafen of property within (he meaning o( the wordi "the tame fransaS’ 
(ton" la this section, 27 B. 135 at 138 ; 3 Lnck. 624. /of/otrfn? 27 B. 135 and 15 B. 431 ; 3I 
Bom L.It. 8(8. See also 28 Cr. L J. 857* 10) lod. Cat. C6S ; 2) Cr. L.J. EOf-lll Ind.Cas' 
305, The Bombay decisions were aj’j'roted and/olfeired, in 42 C. 76) { 1 Lab. 562 ; 2i Cr. 
L.J. 456e931nd. Cat 2(8. gee also 7 M.L.T. 367:4 Cr, L. Rev. 4S4 • 28 U.L.J. 397> 
(ISIS) U.W.H. 241 b 17 U.L.T. 243^16 Cr. L.J. 323«28 lod. Cot. 65) ; 33 M So2 ; 21 Cr. 
L.J. 297 ; 42 C. 937 ; 27 C.W.H. 628 ; 8 Pat. L J. 11 ; 50 C. lOOt ; 13 C.W.N. 1113 ; 23 A. 
LJ. 8;28Cr.L.J. 833-77 (ol Cat. 997 : 28 Cr. L.J. 357-100 Ind Cat. 96S:28Cr L.J. 
347-100 Ind. Cas. 827 : 31 CW.K. $37-48 C.LJ. 631. The idea conveyed by the 
words " $an« traniaet*on " seems to boohvioos enough and it may bodonbted whether 
it can be eompeodiouily expressed in eimple andolearer lenguage. And generally apeak* 
leg there can be very little difficulty in amviog at a proper conclusion In a concrete ease. 
"For Instance, in this ease, what Is end to connect tbo different acts charged into one tnnaac* 
tion is the allegation that these acts were committed by the six persona in pursuance of a 
aystsmatlo scheme for defrauding those membere of the public who might eubscribe to the 
Fund. If this oontention la sound then if the company was carried for ten or twenty years, 
and a hundred acta of embezzlement were committed during that period the accused would 
be liable to be tried at one trial for all these offences. Obviously this cannot be the scope 
of 8. 233 No doubt proximity of time any more than unity of place is neither a necessary 
nor decisive teat of what constitutes *’ (Ac some transaction '* though snch proximity often 
fornlsbea good evidence of conoection wbicb unites aeveril acts into one transaction.” 
33 U. 502. See 26 M 125, 27 B. 135; SO B. 49. 1$ B 491; 15 B 491 ; 33 B. 479. Cemniunitp o/ 
purpose or design and continuity o/octlon^re essential elements of tho connection necessary 
to link together dlfierent acts into one and the same transaction, In such cases the acta 
alleged to be connected with each other must have been done in pursuance of a particnlar 
end in view and as accesaary thereto or perhaps as suggested by the circumstances in which 
the acta in parsuaoce of the original design were dons and in close proximity of time to 
these acts. For it may happen that an act is done with a particular object in view but the 
final aim is abandoned for some time and pursued afterwards. . . , As regards com* 
munity of purpose it would be going too far tolay down that the mere existence of some 
general purpose or design is anfScieottomakeal] acts done with thatohject in view, part 
of the same transaction. If that were so, the result would be startling , , , the purpose 
in view must be something particalar and definite such as where a man with the object of 
misappropriating a particular sum of money or of cheating a particular individnal of a 
certain sum falsifies books of account or lorgm a number of documents, 33 tf 502 at SOO- 
507 ; 33 C. 453 ; 19 C.W.N. 672 ; 16 Cr. L.J. 3-26 Ind. Cas. 307 ; 1 Lah 562 ; 27 C.W.N. 
626, Courts have not to concern themselves with the ultimate object of the offender 
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Id determining the Qatuio o( tbe transaction. The object ma; be to cause injoi; Iq 
some way or other to the complainant bnt it is the Immediate purpose that determines 

the character o! the particular transaotion The critericn Is, what was 

it that the oflondcTs had in view as their Immediate object? Mere iiitotTal oi days will 
not disturb the ouonssa o{ the transaction ; nor necessarily tbe fact that diSerent sets 
ol persons were engaged on diQcrent occariona. Bat'ii the aim of the accused on dlOercut 
occasions is directed towards eQcoting difiorent purposes, tbe transactions are dlSerent, 
28 M.L.J.3S7at402 = (l9l5) M.W.K. 24lal7 M.L.T. 242 = 16 Cr. L.J. 323=28 liid.Cas. 639. 
In each case it is a question ot fact whether the aota are so connected together ns to form part 
oi the same transaction and tbe word '* transaotion*' as is evident from the illustratioos to 
tho section should be read in the ordinary flenso o( a completed act, 7 U L.T. 367 followed 
In 28 H.L.J 397; 15 Cr. L.J. 693=23 Ind. Cas. 143 ; 4 Cr. L. Eer. 934; 21 A.LJ. 820= 
23 Cr. L.l. 466=77 Ind. Cas. 818; 19 A.L.J. 392 = 22 Cr.L.J. 641=63 Ind. Cas 401=49 U. 
74=26 Cr. L.J. 1513=97 Ind. Cas 297; 49 C 673 ; 26 Cr. L.J. 1602 = 60 Ind. Cas. 706 ; 30 Cr. 
L.J. 619 = 116 Ind. Cas, 369 following 49 C. 373. Where an accused is charged with five 
murders in one day, three in one village in the forenoon and two in another village in the 
afternoon, one charge eannot bo framed as the murders are not committed is the same 
transaction and tbe single charge is against tho provisions of this section, 17 A LJ, 614= 
20 Cr. L J. 353=30 Ind. Cas. 633. It Is not possible to frame a comprehensive formula of 
universal application to determine whether two or moro acts constitute the same transac* 
tlon ; but circumstances which moat hear on the determinatlou of tbs question In an 
individual case may be easily indicated; they ar6-*{l) proiimify of tme, (2) unity or 
proajiwity o/pZaea (3) eontmutiy of aolion, and (4) «>m»nuaily of purpose or design 42 C. 957, 
at883/oZZeteiny.21CLJ 163 aud 201; 31 C.W N. 337 = 43 C L.J. 391=23 Cr.L,J. S47= 
100 lod. Cas. 827. This appears to beagood working test oi what should or should not be 
ngaided as the same transaction, 33 C.L J. 327 at 329. Tbeexpressios " Bametranssetion " 
used io this and S. 239 infra has been tbe subject otdisonssica io numerous eases. It has been 
held in some eases that if a series of acta are fo eonaeeted together by proximity of time, 
community of otimlual juteotion and ooutinuity of aetlon and purpose, or from the relation 
of cause and effect, as to constitute, in the opinion of tbe Court one transaction, then tbe 
accused may be charged with and tried at one trial for every offence oommitted La 
such eeries of acts and it more persona thauone are Moused of diSrent offences in a series 
of acts so conneoted, they may be tried together. In other cases it has been held the word 
" traneactiOD ’* suggests not necessarily proximity in time so much as contlnnity ol action 
and purpose s.e., it Isuot necessary that the act should have bean oommitted all on the 
same occasion but It is sufficient that though separated by a distinct interval of time they 
are closelyconnected by coBtinuUy cf purposeor progressive action towards a single object. 
Inaccordance witb the last mentioued view it has been held that, where the accusation 
against all the accused persons is that they carried out a single scheme by successive acts 
done at intervals and there was a complete unity of project and tbe whole series of acts were ' 

so linked together by one motive aud design a<( to constitute one transaction within the 
meaning of 8. 289, infra, a joint trial is not only legal but is demanded m tho interests of 
public time and convenience In all these oases, however the foundation for the proccdote 
is tho asscciation of two or more persons coocerning from st irt to finish to attain the same 
end, 60 C 1004 at lOOS-09. Joint trial for offences falling in two distinct transactions is not 
permuted, 42 A. 12 ; 21 Bom. L.B. 732 ; 3l CW.N. 337 = 43 C.L.J. 391=28 Cr. L J. 347= 

100 lad. Cas. 827 The mete fact that complaints were raada on the same day or that the 
motive of the commission of the offence was the same on all the four occurrences does not > 
at all go to show that the offences were committed in the ccurse of the same transaction, 18 
Cr. L.J. 739 = 40 Ind. Cas. 739, The question whether certain offences specified in different 
charges were or were not so connected together that it might fairly be said that they had 
been committed in the coarse of the same transaction is substantially one of fact, 26 Cr, 

L. J, 29-83 Ind. Cas. 809 ; 31 C.WN. 337 = 43 C.L.J. 891=23 Cr. L.J. 347=100 Ind. Cas. 

827. Thevalidity of an Indictment depends not oa the fact! ns found at the trial but On 

the cltcumshancea alleged before the trial commences, 59 C, 833; 30 Cr, L.J, 616 = 116 Ind, 
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Cu. 369. VMiero tbe accused committed Ibcttof sbeep and on betas remonstrated b/ tbo 
owner, tbreatened to use toreo to him, drore him Into bis bouso and conQncd him there till 
late at night and on the next mornins went again to bii house and renewed their threat and 
Intimidation, It was held tbit ail the abore acts formed part of the same transaction and 
could be tried together at the purpoeo of the accused tbrougbout was to domonstrato their 
power orer the complainant to bnllj and intimidate him, 9 Cr. L J. 367 a*! Ind. Cat. 632. 

Inatancea of clear mtajolnder of ciiareea.— -(I) act of permitting catllo to trespass, 
subsequent rioting and rescue. 7 H.L.T. 367 ••{1910} M.WH. B61ell Cr. L J. 293x6 Ind, 
Cas. 212; (3) obstructing an Amin o( a Civil Court In cxeeutiag a decree and tnbseqnent 
assault on the docroo*boldet‘f son, 13C.W.N. 1113; {3} kidnspnlng a child, Its wrongful 
confinement, and assault on its mother when ahe went to get back the child, 26 U. 434 ; (4) 
oficnces under 8 302 and 8. 201, T.P.C., eanslng disappearance of evidence of the tamo, Wclr 
11, 301 ; 8 A. 252 ; 22 G. 633 But these rulings are now obsolete owlog to the Privf Council 
decision in 6 Lah. 228 where It was held that a person though not charged under S. 201, 
I.P.Q, can be convicted therennder In a trial on achargo under S. S02, I.P.C. Therefore 
there could ho no Illegality lo charging him under both sections in the alternative, SO C.W. 
N. B16 : (S) misappropriation of the proceeds of a cheque and cheating and thereby inducing 
delivery of property from a Railway goods shed without payment, 13 C W.N. 1039x10 Cr. 
L.J. 476x4 Ind. Cat. 23 ; (6) theft of crops by A and auhaequent rioting and hurt by A's 
friends in rescuing A from legal custody. 28 Cr. L.J. 357sl00 Ind. Gas. 965 ; 4 Cr, L. Her. 
434=15 Cr. L.J. 695=26 Ind. Cas. 143 foJlotnng 7 H.L.T. 387=1910 M.W N. 541 = 11 Cr, 
L.J. 293-6 Ind. Gas 242 . 6eo also 29 & 385; 13 C.W.N. 804 ; 31 C. 1053. 

Sub-sectlon (2) deals with ollenees falling within two or more separate definitloBS of 
any law foe the time belag by which offences are punubed, see 8 71 (9) and fS), I.F.O. 
When the acts alleged against the acoused. nu., of malciog a false report of on alleged ofleace 
fall within twodefialtiensof thel.P.O. namely under Bs. 211 and 600, 1.P.O, thlssub'seotios 
applied *, the SACUsed could he charged with both the oCences and tried at one trial foe each 
of such ofiences but If he is convicted of ooe of such oSenees he cannot legally he tried .over 
again for an offence under the other sootlon, 27 A.L J. 1056 at 1058 follomng 10 C.W.N. 518 

Sub>aectloa (3) —This eub-scctioo deals with acts constituting one ofleoca hut 
constituting when combined a difieceut ofience, see 8. 71 (3), I.P.0 , 19 C. 103 ; 12 C, 495 ; 
16 C 442 : 7 A 414 and 29 ; 9 A. 645 ; 17 B. 260. 

Sub«sectlon (4). — As a matter of adjective law this section oonfines itself to the 
question of trial till the stage of conviction while 8. 7l, I p.O , as a matter of substantive 
law deals with the question of punishment, the necessary result of a oonviotion. A person 
tried and convicted of several ofiences under this section Is liable to be punished for e^b of 
Bocb offences unless the case falls within the provisions of 8. 71, l.P G. 

Illuatratlona. — The illustration to the various sub sections makes the meaning of 
the suh-sectlODs quite clear. Illustrations (a) to (A) deal with cases of various acts com* 
milted in the course of one transaction where though the ultimate object is one, different 
acts are committed m the course of attaining it, and those acts form by themselves, or when 
combiued with other different offences, eansing grievous hurt for extorting information 
and making false entries to attribute another cause for the death of the injured person, for 
offences under Ss. 193, 218, 330 aud 331, 1 P.O , can be tried together and such a joinder of 
charges comes within illustratiou (/} to this aection, 14 Bom. L.R. 41=13 Cr. L.J, 137= 
13 Ind. Cas 823 Illustration («}. The beading shows that this is an illustration to sub* 
section (1) and it does not state whether the institution of criminal proceedings and the false 
accusation wereon the same day or on different dates. But in either case distinot offences 
have been committed, 30 Bom. L R. 342 *>29 Cr. L J. 522 =109 Ind Cas 346. Illustrations (t) 
to (t) deal with cases where though the act is one yet when viewed from different aspects It 
constitutes more offences than one. lllnatration (/) to this section supplies a conclusive 
answer to the contention that a person who has dishonestly received stolen property 
cannot possibly he charged and convicted oi volontarlly concealing or disposing of the 
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propett;. The ninstration s&jb as platol; as pDesiljiB that t)Oth ol thBjn Tsaj ba separataly 
oharsed with, and convicted of oSencea nodet Es. 411 and 414i T.P.O. Tbis la an illastntlon 
to tbe general principle embodied In anb>eccti(m (2) of this ecction. that if the acts alleged, 
constitute an ofience falling witblo tvro or mote separate definitions of an; law in fcrce b; 
which oDences arc defined or punished the person aecnsed of them roay be charged and 
tried at one trial lor each of such offences 49 B. 81fi at 887'88. Illustration (tn) deals with a 
case where though the elements constituting the two oSences are the simo to some extent the 
result of their comblnatiou material tp difiets from {te eompouent parts. 

' 236. If a single act or series of acts is of snch a nature that it is 

doubtful 'wbicb of several offences the facts vjhich 
7 bat ofienee has been Can be proved wiil constitute, the accused may be 
ommitted. charged with having committed all or any of such 

jffences, and any number of aoch charges may be tried at once ; or be 
nay be charged in the alternative with having committed some one of 
jhe said offences. 


Htusfrnftons. 

(a) A is accused of an act which map amonntto theft, or receivicg stolen propertp, or 
jriminal breach of troet or cheating. He may be charged with theft, receiving stolen pro* 
lertpi criminal breach of trust and ebeattog, or be may be charged with having committed 
(beftt ce xeedviag etoUn property, orcrlminal breach of trust or cbeatiDg. 

&) A states on oath befcre tbe Magistrate that be saw B bit C with a club. Before tbe 
Sessions Court A states on oath that B never hit 0. A may be charged in tbe altemaUve and 
mavlctedot inteutlonally giving false evidence, although it cannot be proved whieb of these 
rontsadiotcry etatementa was false. 

Scope ot the AeCtlon.~Thls eectlen refers tea series of acts which are ol such a 
nature that It is doubtful which of tbe eeveral oSeuces tbe tacts eonstitoto, 90 0. 168. The 
essential dlfierenee between cumulative charges, alternative charges and charges In tha alter- 
native U< that under tbe first tbe Court is asked to convict of two or more oSsnees, under the 
second of any one apeclfled offence, under the third of one ot other of two oSences without 
specifying which. There la no limit whatever expressly Imposed by the section in its appli> 
cation except that tbe doubt which arises must have a special origin. In practice, however, 
the Qse of a charge in the flUematlve Is restricted to nsmw limits, 12 Cr. L.J. 224 Bt229s 
10 Ind, C&B. 168. Thifl BecticD is intended to apply to cases where there is no doubt that 
the accused petaon must have committed oooot two or mote oQeuces punUhaple uuder either 
the tame or diSeient Bections, but ic which without proof of further facts it is not possible 
to say which oSence has been committed. When on the prosecution evidence no doabt 
arises as to which of Eeveral offences tbe acensed has committed, but it Is only doobtfnl 
what part, if any, the accused has taken in the occncrence, this section can have no possible 
application, 18 C.L.9.579 at 877^15 Cr. L.9. 91^:22 ]nd. Caa. 18S; 9o B. 97; 21 C. 95S. 
This aection does not apply where there is any doubt as to the facts but applies only where 
there is a doubt as to the law applicable to a certain set offsets which have been proved, 
Tbe Magistrate Is not entitled to compromise bis doobt as to the true facts of the case by 
convicting in the alternative. He is bound to come to a distinct finding as to the facta, 
28 Cr, L.J. 759s 103 Ind. Css. 839. This section contemplates a state of facts constituting a 
ilngle oSence bot it U donbtfnl whetbei the act ot acts involved may amount to one or 

otherofeeveralcogoate offences, 23 C. 174; 18 C.I 1 .J. 579=15 Cr.LJ. 91=22 Ind. Cas. 185; 

88 H. 308. This section only permits a charge in tbe alternative when It is doubtful which ol 
several offences the facts xohieh can be proved will constitute and not when there may bo a doubt 
as to the facta which constitute one of the elements ©t the offence. 21 0. 953. Bnt It is unsatis- 
factory to have an alternative indictment one Court charging the accused as principal and, 
tbe other at aecetsory alter the fact, 20 O.W.N. 166 »t IM 5 *69 80 0. 864 ; 22 C.W.H. 199. 



a 253 ) 


OF TUB ORAnoB. 


443 

An AMnied 0*7 bo chorgcd in thii oltornkUt* under this section with eCences coder 8 . 330, 
I.r.O., sod 8 , &1A o( tba Calcutta PoUtaAet (pot««tibo of or oOetlog (or islo or piiwn, property 
beliered to be stoIcTi), »nd convisted under 8 337, in/rn, olthe Utter eCsoee tbeeghnot 
sepsrstelj cb%rg'^ IberewUb, 63 C, 664 where 23 C.W.H. 193 is /oUoteti. 80 sUo so sccuied 
ms 7 be cbsrgod In tbo alleroatlro wUb mUcbtel sod rioting sod when not to charged so 
aoqnitul for one of tbeollo*)cc« ii a bar to ihotrUlof tba other oflenco bj rlrtue 0 ! 8 . 403(1), 
{n/ra, 19 L.W. 31. A Joinder of eharget under 8 . Ill end 8 . 411, I.P.O., ia bad unless 
tba charges sre framed in the sUerettire under this section. Bat when no tneb sitematire 
charge is framed, » Magistrate cannot remedy the error at the eonclnslon of the trial by 
stating in his jodgment that he would proceed only on the charges legally Joined. If any 
charge isto bo itrnck out, it should be done before coneladlng the trial thus giving the 
aceasod an opportnulty to defend himself on the amended ebargo, 49 0. 633. A joint trial 
toroSences under Ss. SSO and 4U I.P.O. it valid even thongb the charges are framed 
cnmuUtlvcly and not In the alternative, SPat. 731. A conviction in the alternative endet 
e. 457 or 315, I.P.O., is bad In law. 

Series ot Acts,— These words Imply two or more acts coonoctod by some more Intimate 
relation than that of consoentlveoess in time. Two acta of iiveariog to certain facts before the 
OommitUng Magistrate and the Sessions Court occur in the preliminary and final stages of 
the same trial and therefore there Is a clear connection between them other than mere tern* 
poral, and therefore two series acts of swearing would forma series, 23 Cr. L.J. 119Ss 
82 Ind, Gas. 89. 

Which of several offences.— The expression *’ sereral ojjtnus ” applies cot only 
to two ot more oQcoces paoisbable uoderdlOeront sections of any law but also applies to 
tvro or mote oQeoces panistiabla uuder different parts ot the same section. Tbs oQsnees 
mentioned lu this section are not in fact oOeuoes of the same kind bat oQences of difleroat 
kinds arising oat ot a single actor series of acts and eombinsd at one and tbs same time, 
90 . 371 . This section contemplates a state ot facts cousUtutiuge single oSsnes, hut where it 
is doubtfal whether the act or acts involved may amount to one or other of several efiances 
tbs accused may be simoltaneoasly charged with and tried for the commissioa 
of all or any of the charges and after ao acqoittal ot conviotion caaaot ha again tried 
on the earns facts, cither lor the tpeciSo oflenco or oSences for which he has already been 
tried ot for acy other oSeaco (or which ho might have been tried under the provisions of this 
section, 23 C. 174 at 173, but if on a reversal of the conviction on one of two alternative 
charges, a retrial is ordered, then the rotiul must bo taken to be on all the charges originally 
framed and the acquittal by the Jury at the previoui trill on some of the charges is no bar 
' to the retrial on ail the charges, 22 C. 317 ; 23 C. 976. 

May be charged with all or any of such offences.— This section applies only 
to cases in which the prosecution U not In a position to establish oonolusively any one 
oSence but is able on the facts proved to exclude the innocence of the aecnsed and to show 
tbathe must have committed one of two or more oSoaoes. 

May be charged In the alternative, etc.— In the first place, this seotion is nothing 
more than a permissive rule ol procedare. Whether it is expedient to frame a charge in the 
alternative or whether It will unfairly embarrass the accused in the conduct of bis defence are 
two of the moat importaot questions whiob should be answered eatislactorlly before the 
procedure is iolloioed- Secondly the cases In which a charge in the alternative can efleotlvely 
be used must necessarily be rare. The prosecution is never relieved of its harden 0 ! proving 
the guilt of the accused and the prosecution ewa must he such that It is a fait inference from 
the facts ol which direct evidence Is offered that the accused committed one of two offences, 
otherwise the trial on a charge in the alternative must inevitably prove futile, 
12 Cr. L. J. 224 at 230««10 Ind, Cas. S 6 B- The word "alternative" means a choice 
between two things so that if one ia taken out the other must remain. An aocnaed 
ouinet be charged alternatively in respect of distinct oSenees or even in respect 0 ! cognate 
ofisnees when the difisrence is only one ol degree, t.e , as to the intention impnted to the 
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aeoused. Of as to some circumstiVQce of fl^ravatlon. An aUernative charge is justified ooTf 
Trhen it is diQicuU to establish the falsity oi one of the two statements and not otherwise, 
23 Or, L J, 643 = 103 Ind. Cas, 101. An altematiTo charge cannot bo framed in respect of an 
offence under the Indian Penal Code and one under a Speolal law, nor can a Court iofilct a 
lentence on a person found guilty in the altemstire of anofience under the lodian Penal 
Code and another under a Special Act, 12 Cr. Ii.J. 221 at 230= 10 Ind. Cas. 168. Alternative 
charges under two sections cannot be combined together into one head of charge. If a 
Magistrate desires to charge the accused in the alternative he must frame two separate alter* 
native charges. This section does not apply where there is any doubt as to the facta but 
applies only where there Is a doubt as to the law applicable to a certain set of facts which 
have been proved, while the facts are In doubt there is no objection to the Magistrate fram* 
ing alternative charges but at the conclusion of the case he is not entitled to compromise his 
loubts as to the true facts of the case by convioting in the alternative. He is therefore bound 
bo come to a distinet finding as to the facts and then only if the law applicable to prove facts is 
doubtful he may oouvict m the alteraatlvo, 7 Ran. 36 Alternative charges may properly be 
framed against an acensed person on the eameset of tacts but alternative charges which 
[neiude offences which do not arise ont of the same set of facts as those with which they are 
united even though tried in theeame proceedings ought to be made clear to the accused 
before trial, and dealt with by thaOourt lo its final deci sioo, 23 Cr. L.J. 592^81 Ind. Cas. 80. 
When no such alternative charge is framed a Magis trate cannot remedy the error at 
the conclusion of the trial fay stating in hia judgment that be would proceed only on charges 
legally joined. If any charge is to be struck ont it should be done before conclusion of trial 
thus afiordiDg the accused person an opportunity to defend himself on the ameoded 
charge, 49 0. 533, Ao accused person may be charge d in the aUemative of misebief 
and noting; when not so charged an acquittal of one oi the oSences is a bar to the 
trial of the other oSenoe byvirtueot 9.403(1), in/ra, 19 Jj.W.81; see also, 50C. 564. Z 
two ooatiadlotory statements recorded in two utterly CDconneeted cases one, a deposition as 
an approver in a Sessions case and the second as a defendant in a civil suit, they cannot 
lotBi the basis of an alternative charge for perjury, 23 Cr. L J. 1195=32 Ind. Cas 69 Where 
a person makes contradictory statements at the police Investigation ondet 8 ISt, eupro 
and aubasquently at the inquiry before acompeteut Magistrate, the two statements oonsti* 
tutd a series of acts within tbe section oo which an alternative charge for perjury can be 
framed, 26 Cr. L 1457=89 Ind. Cas. 1023 where 43 B. 834 (F.B.) is/ollDurd, If a witness 
makes a statement and later 111 tbe course of tbe same deposition contradicts it and says it 
was untrue, the whole deposition amounts to no more than tbe second statement. He can- 
not be convicted of perjury in tbe alternative, in one or tbe other of the two statements and 
if tbe first can be proved to be false be cannot be convicted of more than an attempt to commit 
perjury, 28 Cr.L J. 645=103 Ind. Cas. 101. When a convretion is fn the alternative only, 
the sentence to be passed cannot be heavier than what is su'table for the less serious ofieuce, 
1903'F.B- (Cr< 3.) 60 at p. 247. When no alternative charge had been framed against an 
accused in the trial Court, the appsliate Court in beariog an appeal from the conviction 
ought not to order a rc-trial or an alternative charge, 8 Lah, 496. 

There ‘is no limit whatever expressly imposed by the Bsotion in its application 
except that tbe doubt wbich arises must have a special origin. In practice, however, 
the use of a charge in the alternative is restricted to narrow limits, 12 Cr, L.J. 224 
at 229=10 Ind Cas 163. Alternative charges are not only permissible but also legal, 
30 C.W.N. 816 following 6 Lab. 226 (p.C ) Alternative charges under this section cannot be 
framed in respect of distinct ofieoces, not even in respect of cognate offences when the dlfier- 
anee is one of degree, t.e,, as to tbe tutenUon imputed to the accused or as to some oircum* 
atanco of aggravation. An alternative charge cannot be framed in respect of an oflenee under 
•the Indian Penal Code and an nfience tinder a Special law, nor can a Court Inflict a eenteuoa 
on a person found guilty in the alternative of an offence under the I.P 0. and another under 
a Bpeoial Act, 12 Cr. L J. 224s 10 Ind, Cas. 168. A joinder of charges of murder and causing 
disappearance of evidence of murder in the alternative is legal, 11 Cr. L.J. 731 = 8 Ind. 
•Cas. 936 ; 30 C.W.R. 8l6. An alternative oonviction is permissible only if on the facts found 
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lUUwUdouUtat.llCr. LJ. 6M-2I Ind. C»l. KH ; 7 Ran. M. A p«rtcn Mnnol be 
conTlclcd in the ilUrneHTe with baTioR eommilted »n ofleneo under 8. 183. I.r.C., ind 
iuothcf under 8. 211, l.P.C., 11 Cr. L J. «0»e led. Cii. m where 32 C. 130 and 31 B. 201 
ire/oHoired. For !crm o! chirge in the iltemitlre under 8. 193, I.P.O., lec 8cb. V, Form 
Ko. XXVIIl (11) (1). infra. A Joint trUl lor ofleneee under Se. 380 »nd 411, 1.P.C., fi Tilld 
crea though the cherges *ro (ramed eamuUtlTelj and not in the altcrnatlre, 8 Pat 731. 

Illustrationi (a) and (b) make the meaning of the icetton clenr. IllnelnUon (6) wat 
added In the Code of 1E93 to icttle the law that oontradlclory eUtetnente by a wituMi which 
are Irreconcilable eooitltnle the oflencaot Intentlanally glTlns lalio erldence, though It can* 
not bo prOTcd which of tho two elatementi U talie. The iUuitration adopts the riew In 
13B.L.B. 324x21 kT.R. (Cr)72 (P.B.); ee«aleo7 A. 11; Weir 11. 300. Omlulon to fmmo 
an altcmaliTC chatgo eomee within the expression ** error or irregularity in any inquiry or 
other proceedings " in 8, &37 infra, [1918] 2 M.W.N. 287 ; 26 B. B33. 


237. (1) I{, in the case mentioned in section 230, tho Accused is 
charged with one offence, and it appears in evidence 
that ho committed a different offence for which ho 
might have been charged under the provisions of 
that section, he may be convicted of the offence 
which ho Is shown to have committed, although ho 
was not charged with it. 

(2) Omitted by Act XVJII of 1928, section G3. 

lUtutralian. 

A Is charged with theft. It appears that fa« commit tod the oCeoee of criminal breach 
of trust, or that of recelTlug stolen goods. He may be coDTieled of criminal breach of trust, 
or of tocelnng stolen goods as the case may be, though he was not charged with such 
oSenee, 

Scope ol the section. — ^ThU section end 8.227, supra . necessarily go togetheraud 
it is not the intontion of the Legislature to convict an accused person of an oSenee of which 
he has not been told anythiog, 26 Cr. L.J. 1057»68 lud. Cas. 1 ; 24 A.L-J 168x27 Cr. L J. 
lS2s91 Ind. Cas. 8S3. The application of this eectioo is by its express terms restricted to 
the case mentioned in 8 236, supra, 18 C.L.J. 974 at 577= 19 Cr. L.J. 41=22 Ind. Cas. 189. 
Where on the evidence there Is no doubt as to the faols, although it may be doubtful what 
precise oSence the accused has committed on the facts alleged. It was held to such a case 
the provisions of this section are appliosble and the accused may therefore be convicted of 
the oSence which he is shown to have committed although he is not charged with it. 
41 C. 537 at 544. This section Is to be read with 8. 236, supra. If the facts of tho ease do not 
fall under that section, this section has got no application It is open to a Magistrate to 
convict an acoosed for a lesser offence than that with which the accused was charged, e.g , 
to convict tho accused under 6. 290. 1.P.O,, when charged under S. 278, I.P.G, 3 Luck. 680, 
but when a trial was begun as a warrant case the Court is not entitled to alter the charge into 
one triable as a summons case In the middle of the trial holding the evidence made out only 
an oAence triable as a summons case and convict the accused of such an oSenee withont a 
formal charge, 23 Cr. L J 227 (2) = 93 ]iid.Cas. 1027 (2). Where therefore the petitioners 
were convicted (os rioting under 8 147, 1.P.C., hut \n appeal Ih® Judge while setting aside 
the conviction convicted them for causiug hut under S. 323, 1.FO., au oSence for which 
they were not charged, it was held that thaacensedhad no opportunity to defend themselves 
on the charge of hurt and the conviction was had In law, 18 CV.N 1276, bat a person 
'charged coostrnctively under B. 149, 1.P.O., cannot he convicted of the substantive oSenco. 
21 Cr. L.J. 439x58 Ind. Cm. 231 : 84 C. 698; BC.V.N. 98; 90 C. 94. A person charged 


W'heo a person is 
charged with one 
oSence, he can bo 
convicted of another 
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accused, ot aa to some circumatance o! aggravation. An aUernatlve charge ia juatlfied oaTj 
when it la difficult to estahlUh the falsity ol one of the two statements and not otherwise, 
2B Cf. L J. 643=^103 Ind. Cas. 101. An alternative charge cannot be framed in respect o! an 
o&ence under the Indian Penal Code and one nnder a Special law, nor can a Coort inflict a 
entence on a person found guilty in the alternative o{ anoSenco under the Indian Penal 
lode and another under a Special Act, 12 Cr.L.J. 224 at 230=10 Ind. Cas. 168. Alternative 
barges under two sections cannot he combined together into one head of charge. If a 
lagistrate desires to charge the accused in the alternative be must frame two separate alter* 
.ative charges. This section does not apply where there is any doubt as to the facts but 
pplies only where there is a doubt as to the law applicable to a certain set of facta which 
lave been proved, while the facts are in doubt there is no objection to tbo Magistrate fram* 
ng alternative charges hut at the conclusion of the case be is not entitled to compromise bis 
oubts as to the true facta of the cave by convicting in the aitemativo. Ho is tbeielore bound 
3 come to a distinct finding aa to the facts and then only if the law applicable to prove facts Is 
oubtful he may convict in the alternative, 7 Ran. 96 Alternative charges may properly be 
ramed against an accused person on the eatne set of facts but alternative charges which 
noiude ofiences which do not arise out of the same set ot tacts as those with which they are 
inited even though tried In the same proceedings ought to bemads clear to the accused 
lefore trial, and dealt with by the Oouct m its final deci8ioD,2S Cr. L.J 592^81 Ind. Cas. 80, 
IVhen no such alternative charge is framed a Magis tr.ite cannot remedy the error at 
he conclusion of the trial by etatiog in bis judgment that be would proceed only on charges 
egally joined. If any charge is to he straok out it should be done before conclusion of trial 
bus aflording the accused person an opportunity to defend himself on the amended 
barge, 49 C. S33. An accused person may be charge d In the alternative ol mischief 
,nd rioting ; when not so charged ao aeqnittal of one ol the ofiences is a bar to the 
rial ol the ether oSence byvlrtueoi 9.403(1), t»/ra, 19 L.W.31; see also, SO C. 564. 1 
wo coatradletocy statements recorded in two utterly unconnected casee one, a depoaitioo as 
,D approver in a Sessions case and the eeoond as a defendant in a civil suit, they cannot 
orm the basis of an alternative charge for perjury, 23 Cr. L J. 119 Sb 82 Ind. Cas 59. Where 
I person makes contradictory etatements at the police mvostigation nnder 8.164, supra 
md eubseqnently at the inquiry before a competent Magistrate, tbe two etatements constl* 
;ute a senes ol acts within the section on which an alternative charge for perjury can be 
ramed, 26 Cf. L. 1437=89 Ind. Cas. 1023 where 43 B. 834 (F.B.) is/ollotoed. If a witness 

nakes a statement and later in tbe coarse of the same deposition contradicts it and says it 
vas untrue, the whole deposition amounts to no mote than tbe second statement. He cau- 
lot be convicted of perjury m the BlteTQati7e,m one ot the other of the two statements and 
f the first can be proved to be false be canuot be convicted ot more than an attempt to commit 
lerjury, 28 Cr.L J. 6453103 Ind. Cae. 101. Wbea a conviction is in the alternative only, 
,he sentence to be passed cannot be heavier than what is suitable for the less serious ofience, 
L903'F.R.(Cr. J.) 60 at p. 247. When no alternative charge had been framed against an 
icoused in the trial Court, the appellate Court in heating an appeal from the conviction 
lught not to order u lo- trial or an alteroative charge, 8 Lah. 496. 

There *ia no limit whatever expressly imposed by the section In its application 
except that the doubt which arises must have a epeolal origin. In practice, however, 
the use ol a charge in the alternative U restricted to narrow limits, 12 Cr, L.J. 224 
at 229=10 Ind. Cas. 163. Alternative charges are not only permissible but also legal, 
30 C.W H. 816 following 6 Lah 226 (F.C ) Alternative charges under this section cannot bo 
framed in respect of distinct oSences, not even in respest of cognate ofiences when the dlfier- 
ence is one of degree, i.e , as to the intention imputed to the accused or as to some circum- 
stance of aggravation An alternative charge cannot be framed in respect of an ofience under 
the Indian Penal Code and an ofience under a Special law, not can a Court inflict a sentence 
on a person found guilty in the alternative of an ofience under the I.P 0 and another under 
a Special Act, 12 Cr. L.J, 224= 10 Ind. Cas, 168, A joinder of charges of murder and causing 
disappearance pf evidence of murder jn the altetnativo Is legal, 11 Cr. L.J. 731 = 8 Ind. 
^as. 936 ; 30 C.W.N. 816. An alternative conviction is permissible only if on the facts found 
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ceaTiclea b Ike •llersetlre «hk h^tlBg comraitua »n oSfnce bbi5»t S. 183. I.r.C.. ind 
MCtbet onder 8 811. 1.P.C.. H Cp. L J. 130=8 Ini. C*i. tH where 83 C. lIO end 31 B. 801 
tnfoliotcti. Pot!eTmc[chirKelnlhe»Uenj»ttTeondef8. 103, LP-C , fw Pch, V, Pena 
Ko. XXVIll (11) (4), »n/ra. A jobV Irifcl for oSenm order 8«. 830 end 414, I.P.C., I* relld 
CTen Ihoogk Ike ckergM ure (ramed cttmatellrelj and not In the ttlcfnaUTe, 8 Pat 731. 

Jllailralioni (a) and (fc) tnske theraeantne e! Ike fcctlon clnr. Illn'tnlbo (6) was 
added in the Cede ol 1803 (o setib the law lhat ooolradlelory lUtcmenti bj a witness which 
are ImcoticilakU conatUute th&oQenc«nt latentbnaU; Sbbs lUiC celdeace, Ihongh It can* 
not bo proved which ol tho two sUtemenU Is false. The illoitrvtion adopts the view In 
13B.L.R. S3<-21 W.R. (Cr)72 (F.B.); mo also 7 A. 41; Weir II, 300. OmiMlon to Iraao 
an altcmaUvc chstgo comes within the expression error or Imgnlatltr b anj laqulrj or 
other proccedbEs " In 8. M7 infra, (1918J 2 M.W.H. 267 ; 2fl B. S33. 

237. (1) If, in tho case mentioned in section 23G, tho acensed is 
charged with one offence, and it appears in evidence 
When a pereon is that bc committed a different offence for which bo 
^e^ he^^ctn 'be have been charged nnder the provisions of 

convicted ol another. that fieciioD, he maybe convicted of tho offence 
which ho is shown to have committed, although ho 
was not charged with it. 

(2) Omitted hy Act XVIII of 1938, section 63. 

lUtuf ration. 

A Is ebarsed with theft. It appears that be committed the oSonee ot criminal hreaci 
of trust, or that of receirbfi stolen goods. lie maj bo convicted of criminal breach of trust 
Mofreceiviog stolen goods as the case maj be, tboogb he was net charged with atiel 
oSenee. 

Scope of the eectlon. — This section and B. 237, su^<a, necessarllj go together anc 
it is cot the intention ol the Lcgislatare to convict an accused person of an oCence of whicl 
he has not been told anjtblog, 28 Cr, ImI. lOSTsSs Ind. Caa. 1 ; 24 A.L.J 168-27 Cr. L J, 
lS2=s31 lad. Caa. 8S8, The appUeaUon ol tb» section is b; its express terms resicloted tc 
the case mentioned in 8 336, supra, tS C.L.J. 574 at 577=13 Cr. L.J, 41=22 Ind. Cas ISS 
Where on the evidence there is DO doubt as to the lacks, altbougb it ma^ be doubtlnl wba: 
pteebe ofience the accused has committed on (be facts alleged, it was held to such a case 
the provisions ol this section are applicable and (ba accused map therefore be convicted ol 
the ofience which he is shown to have commuted although he is not charged with it, 
41 C. 537 at 544. This seetlon Is to be read with B. 336, supra. If the facts ol the case do nol 
fall under that section, this section has got no application It is open to a Tdagistrate tc 
convict as acensed for a lesser ofience than that with which the acensed was charged, e.g , 
to convict the acensed under 8. 260, 1.P.O., when charged under S. 278, I.P.0, 3 Luck. 630, 
but when a trial was begun as a warrant case the Court is not entitled to alter the charge Into 
one tnahle as a snmtsoos case In the middle ol the trial holding the evidence made out onlp 
an oSenca triable as a summons case and convict tho acensed of such an ofience withont a 
formal charge, 23 Cr. L. J. 227 (3) = 93 Iad.Cas. 1027 (3). Where therefore the petitioners 
were convicted for rioting under 8. 147, 1.P.C , but in appeal the Judge while setting aside 
the conviction convicted them for cansiug hurt under 8. 333, 1.P.C., an ofience for which 
thej were not charged, it was held that the accused had no opportuoity to defend themselves 
cn the charge of hurt and the conviction was bad in law, 18 CW.N. 1376, but a person 
'charged conslrnctivelf under S. 140, LP.O , cannot be convicted of the substantive offence, 
21 Cr. L,J. 439-56 Ind. Ctl. 231 ; 84 C. 698; 6 C.W.H. 98 ; SO C, 94.- A person 
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tindet Bs. liT sod S23. l.F.O> cannot be eonideled under 8. 160, I.P.C. tinlesa proper cbarpe 
Is Iracied and the accnsed tried on the latter dutse, d7 H. 61. This section deals nllb a 
case rrbere in the case mentioned in S. 336, tu|rrd, the accused is charged sritb ore oSence 
and it appears in eridence that he committed a different offence for srhicb be might bare 
been charged under the proTisioDs of B. 236; but this does not applj, because S. 33S only 
refers to a series of acts Trbich are of such a nature. that it is doubtful arhlch of the sereral 
offences the facts constitute. Where there eras no doubt whaterer about srbat was chsrged 
:or on the eridence about hurt being caused to one person, the conTletion for riotiog and 
ansing hurt to another person are qaestions totatlj different and independeut and the trial 
honld have been on a distinct and separate charge, 40 C. 163 at 172. Where a Coart finds 
t necessary to maha use of this section in order to cooTict an accused of an offence with 
rhich he has not been charged, the Court ahonid be partlenlarlj careful to formulate to its 
wn mind the charge it had duly framed, and on which it proposed to conTict, 17 Cr. L J. 
4s32 Ind. Cas. 656, The operation oi this aectionis limited to coiaate offences but does 
ot relate to offences of ao distinct a character aa murder and theft, 1833 A.W.N. 95. This 
action must necessarily he limited in its operation to cognate offences, offences under Ss. 376 
nd 366, I.P.C , iotolved different elements and different questions of fact bnt offences onder 
>3. 160 and 117 If G. were obriously ejusdem generis and it is not illegal in conTietiog under 
1. 160 I.P.C. nhen charged with an offence under S.147 I.P.O., 23 Cr. L J. 189=39 Ind. Caa. 
Sldtsftn^uuhin^S Bom. L.R. 120s=S Cr. IlJ. 240. Persons tried for theft can be eonrictedas 
eceiverslf the acta prosed lead to the inference that receipt rather than theft has been commit- 
ed, 17 U.L.J. 819. Goalso a person charged witb forgery may be convicted of nser even though 
iQtcharged.21Cr.t(J.410=S6Ind.Cas.S31; £ee33 H. 2S4 ; 11 Bf.C.R. 243; 15 L V. 
83= (1922) fif.V.K. 182. If the ptosecutioa eatabfishes certain acts constituting an offence 
nd the Court misapplies the law by chargiog and cooTietlsg the accused for an offence other 
ban lor which he shonld hare been property charged and If notwithstandies sneb error the 
ccos^ by his defence eudearoozed to meet tbeaccosation ot the commiuion of these acts, 
beo an appellate Court may alter the ebtigeerfiodiDgaad ooaTict him for ao offence which 
boss acts properly constitnte provided the aoeused is not prejudiced by such alteration of 
barge 01 findiog. Such an error Is ooe of form rather than of snbstaoce. Thus when the 
e&Tietion for theft was aluted into one under S. 113. 1.P.C.. and the seoteoce maintained 
ry the apiullate Court, it was held that the accused were prejndiced and therefore the 
onTietioo bad because the defence in the two ceses must bedislioet. Bnt having regard 

0 the ruling of the Privy Council is 6 Lah. 226 (P.C.) such alteration may only be an 

trcgulatity cured under 5.537 in/ra. and a conviction even without a charge maybe held 
Tood 64 C. 416. An appellate Court can alter a conviction naderS. 353 LP.C.rntoono under 
3. 189, I.F.G. when the actual assault is foond against, 3 Lueic. 533 but the appellate Court 
8 not empowered in setting aside a conviction nuder S. 453 I.P.C. to alter it into one under 

1 19 cl the Arms Act as the accused person was not charged with that offence 
ind had no opportunity of meeting it, 4 Bsm. 355. Similarly when there was no alter- 
xative charge in the trial Court that it was open to the prosecution to do so, on a conviction 
or dacoUy, it was sot open to the appellate Court to find the accused guilty under 8. 457 
[.P.C. witbont a specific charge lor that offence, 2,Lnch. 444. A person may be convicted 
)1 an offence, although there has been no charge in respect of It, U the evidenca U sneb as to 
sstahllsh a charge that might have been made. Three mea were convicted of makiog away 
(vith the evidence of the crime of murder by assisting in Uking away the body. They were 
not charged with that formally, hut they were tried on evidence which brings the case onder 
this section. Their Lordships of the Privy Council held that they entertained no donbt that 
the procedure was a proper procedure and one warranted by the Code of Criminal Procedure, 

6 Lah. 226 (P.C.) /olhved tn 3Q Bom. L.B. 330 and 23 Cr. L.J. 459= 103 Ini. Cas. S07 bnt 
in 29 Cr. IlJ. 763=110 Ind. Cas. 795 it was held dufiapuisAiny 6 Lah. 226 (P.C.) that 
where a person is charged under S. 393 and 397 LP.O. ha cannot be convicted onder 8. 825 
I.P.C. as daeoity is an offence against pn^rty, whereas eaniiog hurt is ao offence against 
person and it was therefore not open to the Xloart to convict under 6,825 1.PC., when charged 
with S. 303 aad 897, 1.P.O., It is now settled law that a person may be convicted ttoder 
8s. 201, 1.P.C., even though be is charged only andet*S. 802, I.P.C, But an acensed charged 
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tinaef 8. SOI. I.P-O eunncl be cooTiclei o! »a oCenea pnnlihible coder 8 191, I.P.C. 
(Ikbricsting erldence cl Injury on Ihc de'd body »fterdf«th), 27 Cr I< d. 1331 b 68 Ini. Cm. 171, 
Therecennet benn |UcK*lity In chergioR the *cco*od under both Sc 302 ^nd 201 I.P.C., 
klteraeUTely, 27 Cr. L J. 10>t«26 Ini Cm. 887 nbera 6 Lah 226 \iJoVoretd. Boo 39 C.W.K. 
816. When a r^rion i* chnrgod with morder nnd conrieted of that oOonco It li notoyea to 
the appelUto Court to niter the conrlctioa under 8 302, 1.P.O., to one under eoo of the 
•octiooe denllog With oScncce agnlast property, 4 Lnh. 373. 8co atio 7 Lah. C6t whore 
1 Lab 373 It followed and 6 Lah. 226 wet diti'nyuiihed on the ground tbet the obeoiTatlonf 
of their Lordships of the Ptlry Connell In the latter ca<o must be read with the fects of that 
particular case and not to bo taken as laying down any rule of general application. On a 
chargeof abetment of forgery, the eecnsedeannol bo convicted of an oOonco of using as genuine 
a forged document. The offence of abetment of forgery Is compiste when the dooumont is 
written and signed but the u*er Is a distinct and diCrrent oflence for which the accused Is 
entitled to be charged eeparately, 63 C. 166. But U has been held In 29 Cr. L.J. 1093 b 
112 Ind. Cat. 677, that no sueh uoirertal role can bo laid down appliceble to every case but 
the true rule soems to be whether in each particular case prejudieo has been caused to the 
accused by reason of the conviction for abetment of the oCenco in tho absence of charge for 
abetment. See also 30 Cr. L.J. 224 b 113 Ind. Cas. 881 foVotcing 14 C.L J. 216b 2S Cr. L.J. 2 b 
99 Ind. Cas. 34 and 23 U.L.J. 722. • 

Sui-seefion {2} which existed previously has been omitted here but is added to 8. 238, 
where It 18 more appropriate. It was held in a number of decisions that when n person Is 
charged with the principal oflence the Court cannot convict him of abetmeot, as provision 
is made in sob'seetloo (3A) of S. 238, infra, ioatttmjils and oot to ohtlmenti of offences, the 
only inference that abetment ihoold bo speelffeally charged and without which a conviction 
Is i]legal.33U. 261:18 L.W.S83 b( 1922)MW.N. 182:13 Cr. L.J. 203 b 11 Ind. Cat. 203 
13 Cr. L J- 223 : 1921 Pat 96; 26 Gem. L R. 71 Sb 23 Cr L J. 1292-82 Ind. Caa 362; 26 Bom. 
L.B.323 b29 Cr. L.J. 1139s61 Ind. Cas. 969: 11 C.L J. 111:19 A. 120,28 Cr. LJ. 2 b 
99 led. Cat. Si : 3 Ran. 11 at 27'28, takes a different view and holds that the conviction 
is not bid. 


238. (1) When a person is charged with an offence consisting 
of several particulars, a combination of some only 

When oflence proved of which constitutes a complete minor offence, and 
inoluaed in offence , ,, 

charged. such combination is proved, but the remaining 

particulars are not proved, he may be convicted of 
the minor offence, though be was not charged with it. 

(2) When a person is charged with an offence and facts are 
proved which reduce it to a minor offence, he may be convicted of the 
minor offence, although be is not charged with it. 

(2A) Whe7x a person is charged ioitli an offence, he may he eon- 
victed of an attempt to commit suck offence although the attempt is 
not separately charged. 

(3) Nothing in this section shall be deemed to authorize a con- 
viction of any offence referred to in section 19S or section 199 when no 
complaint has been made as required by that section. 

Iffusfrafions. 

(a) A is chSTged, under B. 407 of the lodlaa Pen%! Code, with Crimin&l breach of trust 
io respect of property entrusted to him as a carrier. It appears that be did commit erimlaal 
breach o! trust under 8. 406 In respect of the property, but that it was not entrusted to him 
•s a carrier. Ee may he eonvlcied of erimioal breach ol trust under S. 406. 
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(6) A is charged, uodec B. S25 of the lodUa Peoal Code, rritb causiog grievous hurt. - 
Se proves that he acted on grave and endden piovecation. He may be convicted Under 
B. S35 of the Code. 

Amendment.—Suh-section (2A) is newly added : it was previously sub-sectloa (2J to 
8. 237i supro. 

Scope of the section — The principle, the greater includes the less and when more is 
lone than ought to be done, the act is valid, for the part that ought to be done and is void as 

0 the excess, is recognized by the Code as under this section a charge o! a major oSence will 

D some cases operate as a charge for a xatnoi oQence.K Cr. L 3.60i at 605=21 Ind.Cas.%15. 
This section is an enabling provision and not an imperative one. Bo when an accused 
iras charged aod convicted under B. 454, l.P.C., the conviction was held good although the 
lacts proved amounted to an offence under 8. 3tO. and the accused could have been 

itied lor both the charges, Batanlal 307, 26 Bom. LB. 323=25 Cr. L.J. 1135=81 Ind. 
Cas 959. The powers given by this eection to convict for a minor ofience are not 
sontrolled by those sections which prescribe the ptoeednrs to be followed in trying the 
ifience charged, dd C L.J. 239. 8o on the trial of an accused by a Sessions Judge for an 
>8enee so triable it Is competent to the Judge to convict the aecnsed of a minor oSence 
hough the minor oSence is triable only by a jury, 22 Bom. L.R. 1241. This section 
applies to cases in which a charge is for an oSence which consists of several particulars 

1 combination of some only of which constitutes a complete minor oQence. Tbongh 
she btagistrate has power under this section to convict the accused of a diDerent charge 
irom what was origiaally formulated, this must be done only in cases where the accused 
Is not prejudiced by a conviction on the new charge. The accused Is entitled to 
Imow with certainty and accuracy the exact natore of the charge brought against 
aim. and unless he knows this he must be seriously preindieed, 23 Cr, L 3.119=83 Ind. Cu. 
}96 : 44'C. 3S8 ; li C. 106. Tbongh an accused person may be charged in the alternative 
?7itheitheroftwooSeacesuoder6. 236, suprn, andmay be convicted under 8. 237, supra, 
ivith the ofieoee which is proved though not epeeiatly charged, these two sections must be 
read together, 13 Cr. L J. 929 = 14 Ind Cas. 973. Tb« grave charge gives to tbe accused 
aetiee of all the elraumstances going to constitute the minor one of which he may be con« 
victed. The latter ia arrived at by mere eubtracitoafrom the focmet, 11 B.H.C.B. 290 at 291. 

In such cases the only consideration is whether the accused has been prejudiced by being 
ccnvloted for a minor ofienee. In deteimioing this question, tbe nature of the case made 
at tbe trial against the accused, tbe evldenoe that was given and the line of defence set up 
are all matters to be coosldered. 20C.W.N, 1073. An accused cannot be convicted of 
abetment when charged only with the substantive oflence, 28 Cr. L.J. 2 = 99 Ind, Cas. 39 
but sees Baa. 11, Sub section (2A) newlyadded expressly mentions an attempt to com* 
mit'an oSence and the Inference is In tbe case ol abetment, a charge should be framed 
and without which a conviclion of abetment cannot stand, 99 C L 3, 219 ; 33 U. 261 ; 1921 
Pat. 96. Bee the decisions collected at pp. 917 and 950. 

Constitute B complete minor olfence. — \7bat is regarded aa a minor o^enee when 
compared with another hasnot been dehned by law and the words “ minor o^ence '* may 
be taheu In their ordinary eonse, 4 . 9 . , an oflenoe under B. 365 would be a minor oSence as 
compared with that pnniebable under 8.S6G, l.P.O. Tho words "minor oSence" are to be 
taken not in any technical sense but in their ordinary sense, 22 C. 1006 at 1010. Conviction 
for minor oQenees though not expressly charged is allowed by this section, 99 C. L.J. 239. 
Where an accused person is charged with an offence Under B. 412, l.P.C., an oQenee triable by 
a jury, tbe jury is entitled to return a verdict of guilty ou the minor ofienee under S« 911, 
l.P.O., altbougb such minor oSence Is triable with the aid of assessors, and under this eection 
a conviction tinder 6. 911, l.P.O., is legal and the accused cannot complain of the verdiot being 
given by the jury for an oSenoe triahle vrlth the aid of assessors when such a verdiot is 
Bcceptedby the Judge, 27 Bora. L.B. 1916as27 Cr. L.J. 630=99 Ind. Cas. 602 where 33 B. 
923 ; 99 B. 6l9 ; 23 B 680 and 26 U. 293 are referred to. The following are held to he minor 
oSences,— (1) Offence under 6. 809 when charged with an oSence under S. 802, l.P.O,, 20 B. 215; 
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f3)o/Ii?nre under S, SS5 when ch^rRed nilfa B. 395,23 W.R. (Cr.) Cl ; /S) offence under 
S. 112 when ch^^|;cd wilb offence unilct S. 805, i B. BO. 5 end the fallowing wore held 
not minor offences —(1) Offence under 8, SCO U not minor to an offence under S. 37G, I P.O., 
8 Bom. L R. 120*>3 Cr. L J 240. (})oQenea of kidnapping fromliwtui gnardiansbip, 
S 3G3 ia not minor to tho offence of murder. 8. SOi, I.P.O., Vfefr II, 302; (3)oflonco under 
8 iOi is not minor’to the offences under 8s. 8C3 and 2C6. 1.P.0 , 31 B. 218, see algo 20 A. 168 
sshen a rrrsou is charged wiMi robbery he cannot be convicted without the charge being 
altered, of an offenco of bou<c-brraking by night, aa robbery cinnot include the latter offence, 
but bouse bre thing by night is a graver offence than one of robbery, 13 Cr. L J. 429 m 14 Ind. 
Cas 973 It bag been hvid in 1 Bom. L.R. 313 that a eonrietion for a major offence is not 
necessarily bvd ttben charged only with a minor offenco. 

Sub«seCt{on (2|,— This aub-acction Invests the Court trying the offenco (however con* 
gtUnlcdi with authority to find as an incident to auch trial that cert.ain .(acts only are proved 
in the trial, which facts constitute a minor offenco though such minor offence is not 
triable by tboGourt aa conslitutcd, 22 Bom. L R. 1211 at 1243. Ordinarily a charge ought 
to bo framed under the provisions of tboCode, but in the caso of minor offence a conviction 
can bo recorded without a charge being framed, t^id at 1243. The necessary Implication of 
this section appears to be tbit there need not bo a separate trial with reference to n minor 
oflenee, slid at 1243 , when a penon was originally charged under S 1S2, 1.P.C , but the facts 
proved estabiishcd a ease under S. 42C, I.P C. a conviction under the latter section Is justl- 
lied under the provisions oi this sub rcction. 23 Cr. L.J. 1037^81 Ind, Cas 911. When 
certain persons were charged under S U7, 1.PC . with the common object of taking forcible 
possession ot complainant's hnd and of assaulting him, snd were convicted of eriminal tree* 
para under 8. 417, I P.C., without r.ny charge being framed against them or without their 
being called upon to plead to auch a charge and this subsection was Invoked to maintain 
the conviotloQ it wta held that iaasmucb ns the common object charged, was not to commit 
criminal trespass, the conviction was clesriy bad, 18 C W.R. 992^13 Cr. L J. 188w22 Ind, 
C&s. 7G4. Similarly a perron charged with dacoity and noting cannot properly beeonvieted 
with criminal trespass as that affcoce is no part ot the offeoeo of daeoity or rioting, 23 W.B. 
(Cr.) 39 A person charged with rapo on a married woman cannot be convicted 0 
having committed adu tory with the same woman on the same faots, S A. 233 ; 27 H. 61. 
Bat an accused charged under 63. 801 and 335, LP.O., can properly beeonvieted under 
8 823, 1 P.C , without any rpeeiffc ebargo nndcr that section ; when certain persons are 
charged under 69 dC4 and 325 read with 8 149, I.P G , with regard to an offence alleged to 
have been committed by another person and tbo evidence as to tho not is disbelieved, they 
cannot be convicted Under 8 323, 1 PC., in respect of their individual .acts with which they 
were not charged and which wero not imputed to them in the Judge’s charge to the Jury, 
34 c 325 Similarly where certain persons were charged with rioting, cit'pa&fe homicide 
and causing grievous hurt not by tbcmsclvos but through others constructively under 
S 149, I.P C., and they were convioted underS 325, IPO, it was held that under no 
reasonable construction of Ss. 23C to 233 can it be eaid that the offences of causing grievous 
hurt IS minor to, or included in a charge under 8. 325 reid with 8 149, I.PO., 34 C. 693 at 
703, where 6 C W N. 93 is/oHotecti.beo47M 74$ (F.B.) which holds that tho legality of the 
conviction depends upon whether tbo accused was materially prejudiced by the omission in 
the charge. 

Sub-section (2A). — Sub'scction (2) ol 8. 237 is omitted from that section and now 
added to this section as this is thought to be the proper place for it. This lub'section relates 
only to attempt and is in accordance with 5.9 0 / 14 and IS vict, eh. ICO. That aection 
permits a conviction lor attempt on an indictment for a complete offence and it was 
enacted as oflauders often escape conviction by reason that auch persons were not speciflcally 
charged with attempting to commit offences. *11 on the trial of any person charged with 
felony or misdeme-VDour it shall appear to the jury upon the evidence that the defendant 
did not complete the offence charged but be has been guilty ot an attempt to commit the 
same, such person shall not by reason thereof be entitled to an acqnlttal but the jury shall 

be at liberty to return as their rerdlct that the defendant Is guilty of an attempt to 

commit the same andtbenfore such person shall be liable to be punished in the some xnanner 
67 t 
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as If he had been convicted upon an indictment for attempt to commit the pattiealar 
felony or mUdemeanout charged Having 'regard to the manner in which this gub-sectioa 
expressly makes mention of an attempt to convict an o08oce while it is silent with regard to 
abetment of the oCenco. the inference appears to bo that, in the case of abetment, it is neces* 
sary that a charge ebonid bo framed on a charge for a snbstantive oQcnce, the conviction for 
abetment of such o0ence is unsustainable, 44C.LJ. 216s28 Cr. DJ. 2«’S9 Ind. Gas. S) 
/olfowed lu 30 Cr. L.J. 224sll3 Ind. Gas. 631. but to 3 Ran. 11 at 27-28.it was held that 
the appellate Court on appeal from a coarfetioD toe the substsotive offence could alter the 
conviction to One of abetment of such offence although there was no charge of abetment in the 
trial Court and follows the decisions in 22 Cr. L.J. 161=59 Ind. Gas. 913 ; 13 Ind. Gas. 85 and 
26C 863. In29GrLJ lC93*’112Ind Cas.677itwas decided that could not bo laid down as 
a universal rule that in no circumstancea whatever can a person bo convicted of abetment of an 
offence where he was only charged with the sobstantire offence and not with abetment Tbe 
cases on the point under Ss 236 and 237 and this section indicate a conflict of judicial opinion 
but the true rule seems to bo that the answer to tbe questiou really depends on tbe facts of 
each case and what we have to £nd out in each caso is whether or not prejudice has or has 
not been caused to the accused by reason of the conviction for abetment of the offence 
without a charge. See also 23 M.L.J. 722. The conviction was hold bad in 33 M- 264 ; 
15 L.W. 583=.(1922) M.W.N. 182; 26 Bom. LR. 323 = 25 Cr. L.J 1135=81 Ind. Gas. 
959; 13 Cr. L.J. 203 and 13 Cr. LJ. 223 ; 1921 Pat 96; 44 CLJ. 216: 49 A. 
120 ; 14 Ind. Gas. 203=14 Ind. Gas 319. This eab-scclion allows an accused per«on 
charged with a substantive offence to be convicted of an attempt to commit (bat 
offence without a separate charge and trial when the lower Courts found that a person 
was not actually deceived by tbe accosed and so tbe offence of cheating was not made out it 
was open to tbe High Court to convict of ao attempt (o cheat when such attempt to cheat 
was made out by the'ovidenco and S. 439(4), infra, has no application to such a case as there 
was 00 acquittal by the lower Court of any attempt tochest, 43 U. 774. 

What persons may 239. The JoUotoing persons may he charged 

be charged jointly. tried together, namely 

fa) persons accused of the same offence committed in the course 
of the same transaction ; 

(b) persons accused of an offence and persons accused of ahetment, 
or of an attempt to commit such offence 

(c) persons accused of more than one offence of the same hind 
within the meaning of section 284 committed hy them jointly within 
the period of twelve months ; 

(d) persons accused of different offences committed in the course 
of the same transaction ; 

(e) persons accused of an offence which includes theft, extortion, 
or criminal misappropriation, and persons accused of receiving or 
retaining, or assisting in the disposal or concealment of, property posses* 
sion of which is alleged to have been transferred hy any such offence 
committed by the first named persons, or of abetment of or attempting 
to commit any such last-named offence ; 

(f) persons accused of offences under sections 411 and 414 of the 
Indian Penal Code or either of those sections in respect of stolen 
property the possession of which has been 'transferred hy one offence ; 
and 
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(g) persons accused of <tny offence under Chapter XJl of the 
Indian Penal Code relating to counterfeit coin, and persons accused of 
any other offence under the said Chapter relating to the same coin, or 
of abetment of or attempting to commit any such offence ; 

and the provisions contained in the former part of this chapter 
shall, so far as may be, apply to all such charges. 

Amendment*— Thia aectlon nhich defiaca nliat persons nay bs charged jointly la 
re-drafted and tho nnendments are as tollovrs : — (1) It is proTided that when two or more 
persona are accused of oflences of tho same kind committed by them jointly during the 
space of one year they may ba tried ter the same at one trial. (2) It is directed that when 
one person is accused of any oSetico which includes theft, extortion or criminal misappro* 
priation and another of rooeiTing, retaining or disposing of the stolon property or abetment 
or attempt to commit tho latter oflences they may be tried jointly. (3) Provision is made 
for the joint tnal of one person accused of counterfeiting coin and another of fraudulently 
possessing or uttering It The Illustrations have been repealed by tho amendment, 

Scope and object of the aectfon. — ^Tbis ecction is only an enabling provision. It 
is always open tc the Court if it appeirs that a joint trial of accused persons or even the 
charges will embarriss the accused to tty them separately, 33 Cr. L.J. 6199^116 lud. Cas 369. 
This section desls with the joint trial of accused persons Tbs provisions of Ss 234 to 236 
infra are mutaall) oxolusivs and ihe provisions of ibis section stand by themselves and tbs 
scope of this section caunot be extended by tbs ussot tbs provisions of sections sot referred 
to herein, Where two persons are tried jointly, bsiug charged with three oSenees and eaoh 
oRenee being framed in the alternative either of criminal broach of trust or abetmant thereof, 
the accused had to meet two distinct sets of circnmsttnees which is against the spirit of the 
piOYistoos of S S33, sujira, and would not ba covered bj .tsy of tbs exceptions detailed lo the 
seotioiis that follow S. 233, supra The acensed were therefore tried for six oflences and the .* 
trial was therefore held to be illegd and prejudice must bs presumed from the eontusloa 
arising from a man being oilled upon to f ice at a siogie trial six sets of cireumstaooea, 
51 A. S4I at 549*90. Jurisdiction is the fouiidation of every chirge and must be imported 
into this section. Unless the subject of the inquiry comes within the territorial jurisdic- 
tion of the Magistrate he cannot invoke the powers undsr this section, say to try abetment 
along with the principal oflence, 57 U,L J. 518=1929 M W N 578=30 L W, SOI, The found- 
ation for the procedure sanctioned by this section is the association of two or more persons 
concurring from start to finish to attain tfae same end, 23 Cr. L J. 268=68 Ind Cas 332. A 
' separate trial is the rule and a joint trial is the exception and it is always for the prosecu- 
tion to justify a joint trial Where the accused committed oflences cot of the same kind 
on two diflerent dates, a joint trial is illegal, 48 A. 54 where 40 C. 318 and 30 A 351 
are folloioed ; see also 9 A 452; 43 A. 223 It should be remembered that tbe 
provisions ot S 235, sujjra, and tbis section aremetely enabling ones and if there is a risk 
of embarrassing tbe defence such joinder of charges should not be resorted to, 52 C. 253 at 
265 To enable the Court in the same trial to try more persons than one, they must be 
accused of the same oflence, or they must be related os principals and abettors or persons 
attempting to commit such oflences, or persons accused of more than one oflence of the same 
kind within S. 234, supra, or persons accused of different oflences committed In the same 
transaction or persons accused of theft, extortion or misappropriation and persons receiving, 
retaining or disposing of the same stolen property or persou accused of counterfeiting coins 
and person fraudulently possessing or attermg It enept as provided by this section, the 

joint trial of several accused is not permitted by law and Is au illegality which cannot be 
cured by 8. 637. »rt/ra. A good working tes,t of what should or should not be regarded as 
the same transaction within the meaning of this section is (I) proximity of time, (2) unity 
or proximity ot place, (S) continuity of action, (4J community of purpose or design, 35 C.L.J. 
527where42C 957 is/olfotced. It is difficult to lay down any single tester criterion with 
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regard to joinder of cLargc;. The cases divide themselves into tbrte groups. (1) A case 
imiUr to one in 23 M. 61. (P C.) not covered by B 2235 or this eectioo, in which case prcjadice 
or no prejudice, the illegality vitialea tbo trial. (2) A case without ary such illegality 
prejudice might novertheless be caused to the accused even theugh tbo Crown may have the 
power of joinder, it might he fairer not to exercise that power. (3) A case where there is a 
common thread or purpose underlying the alleged offences of the accused even though 
separated by time and space that may form the same transaction in which a joint trial is 
permitted with numerous charg'S and numerous aceueed, 3i Bom. L R. l^S at 150. 8 231, 
su^ra will not control the provisions of this section, 2C Cr. B.J. 16C2=:tlO Ind. Cas. 706. 
The question whether certain oSences specified in different charges were or were not so 
connected together that it might fairly be raid that they were committed in the same tran* 
saotion is substantially one of fact and admissions on a question of fact made by accused 
persons may undoubtedly bo rcccncd and acted upon by ll e ttii'l Court The law on the 
poiut is correctly Laid down In 19 A E J 332, 26 Cr. L J. 23^83 Ind. Cas. SCS. This section 
cannot givo jurisdiction to a Megistratc who has not jurisdiction under tlio provisions of any 
of the sections in Chapter XV of the Code The mere f«ct that the oflenecs could have been 
tried jointly under this section if committed within the jurudicticn of the llsgistratc to try 
the offences committed outside his jutisdiction, 28 C W H. &75 at d 119 A trjal which takes 
place in dcfience ol the express provisions cl this section must bo held to be loid and a 
misjoinder of parties is not a mete irregularity which can bo cured by applying thepravUious 
of S, 587, injra. If a trial is illegal the qucitior of prejudice or absence cf prejudice docs not 
arise, 13 Cr. L J. 420-24 Ind. Cas. 1£6; IS Cr. L J 472=24 Ind. Cas 352. 

May be charged and tried togetlier.— This seclicn is merely an enabling section 
and does not in any way trammel the discretion of the Court 19 C.W.II 672 at 673 ; 26 U 592 ; 
11 W.R (Cr.) 16 ; under this section a judicial discretion has been given to the Court to try 
A principal offender and the abettor either jointly or eeparately, and the mauner !n which 
this disoTetlon should be exercised must depend on the facts ot each care A joint trial of the 
owner of a common gaming house with those found gaming therein or present for the purpose 
of gaming is permitted as the ofiencesare committed in the same trau8.iotioo, 24 Cr L J. 153= 
71 Ind. Cas. S07. But this section does not apply to prelitnicary inquiries, prior to commit* 
ment, 7 Bora L.R. 457; 42 M. 861; 20 M. 632 The feet that ail the accused under trial formed 
a gang and all the acts attributed weto directed towards a comm&n purpose and no objection 
as to joint trial was taken At the trial Court cr in the Court of appeal, held that the trial 
under the circumstances was not tlkgn] and did not prejudice the accused, 1027 U.W N 183 
where 1923 U.W.N. 67 , 27 C 781 and 41 A 109 are dtsfiMptiisfied hut when a trial is illegal, 
the whole trial la bad aod no question of prejudice arises in such a case, 13 Cr L J. 420= 
24 Ind Cas. 156 ; 15 Cr L J. 472=24 Ind. Cas. 352. 

Clauae (a) —The expression ‘’same oOcneo” refirs not merely to the nature ot 
the offence but to one and the same physical act of crime, 8 Cr EJ 11. If several witnesses 
summoned to appear to give evidence on tbo same day in a case and all of them fail to appear 
they cannot be tried together as each has committed a separate and distinct offence though 
punishable under the same section of the Penal Code. S. 171, IPC, 1883 AW.N. 25. So 
also if several witnesses on the same side give false evidence in the same caso Tbo lie told 
by one witness is none the less bis own particular lio because other witnesses at the samo 
time have told similar lies It is each man’s own lie and not his neighbours that can alone 
he used against him The perjury of one witness is a transaction complete in itself and oaunot 
be connected with tbefalse evidence given by another witness in tbo same case and on the 
same point, 3 MHC.R Appx. 32 ; 2 W W P H.C R. 2i ; 1S8J A.W.N, 83; 1682 A. W.N 44& 
160; 1883 A.W N. 2^; 7B L.R Appx. 66«=16 W.P..(Cr) 47 ; 13Cr L.J. 23=13 Ind. Cas. 215; 
44A.293 : 5 A. 17;6M. 252 ; IOC. 405 ; 4 Bom L,B 53 ; 14Bom. LR.972; 11 W.R. iCr)16 ; 
26 M. 5S2 ; 48 A 325 The joint tn.il of four persons living eeparately, for offences under the 
Uonicipal Act contravened the provisions of this section as ibeaccuscdcionot bo said to have 
committed the same offence In the course ol the s-imo transacticn, 7 Eah. 168. The expression 
"same offence " implies that potsooB jointly tried and acted In concert or association, 
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ISCr L J. E93-?6Ind. Cat 143; 17 Cr. L.J. 30^32 Ind.Cas 153; 1 Patna LJ 61:42 C.S37 
and 1153; 1 Pat L.J. 64^17 Cr. L.J. 734-34 lod. Cas 650; 6M.L.T.17; 42 C 760; 
38 A. 457; >8 C.W.N 67". ^Yb^rc lw«* rcrrona were ch.^rged and tried jointly 
for tffo teparate acts but tbe licit nlltccd BRtlnst Ibcm ntro identical fit , obtaining 
credit concealing tbeir being undischarged iisolventa, it ivat held that the two 
accused could bo jointly tried under tbia reettoa, G3 C. 920. It does not npply 
to a case in which the atlcgationi againat the two accused ato mutualiy exclusive. 
It is not permissible for the rtotccution at tbo same trial to adduce some evidence that A 
committed tbe act complained of and lomo eviderce that It was rot A but B that did the act. 
In such a case S. 033, supru, requires (crnrnte trial, 2 Cr. L Rev. 2»7al4 Cr. L J. 663s 
21 Ind. Cas. 163; there fs no objection if A and Bare concerned fna common enicrpriso (bough 
each in defending himself might try to throw the blame on t he other, 12 Cr. L J. 652 ; when 
one of the accused jointly tried with others makes a confession, It is improper to hold a joint 
trial, 5 C.W.N. 2S4 ; opposing factioni in cases of noting cat not be brought under this clsnso 
or any other claoecs of this loctiou, though each party, uses force they are not guilty of the 
same ofenee within this clause as the common objects of the rioters on one side is necessarily 
difierent from that impuUd to the other. 20C, 537; 6 C. ee ;0 V/.R. (Cr.) S3; 12 P/.R. (Cr.) 
75 ; 1 N.W P.H.C.R. 2S3. When two factions opposed to each other tight and they are charged 
lor their atiacka on mch otherintfae aamooccurrcDCoand the charges were tried separately 
as two distinct cases but only one judgment was given even though there was separate 
evidence applicable to each case, it was held thit althongh it would have been better to Veep 
the evidence distmet ard deliver separate judgments, no injustice bas been occasioned by 
the procedure adopted, 3 Lah 193 <p.C ) When m the course of a joint trial ef the accused it is 
found to prejudice them la their defeaco it is tbe doty of the Court to stop tbe trial and to 
proceed to try them separately 3 Cr. L.3. 76. In 23C.W.N. 437^26 Cr L.JG5B63Ind Cas. 
62S, it was held that counter cases should be tried simultaneously and contempoxsneously and 
should be dealt with wholly separately from each other, each on its own merits and upon 
fseta and eireumatances appeirtog therein, and tbe judgment in both being ptonounced If 
possibls after both the trials are over. Tbe Code (s silent with regard to the procedure in 
the trial of counter etimliial oises It eaunot be laid down as an absolute rule of law that a 
particular coarse must bo adopted in such casts and each ease has to be decided according to 
its requirements, 26 Cr. L J. lClS-93 Ind. Cas. 719. See notes under S. 235 pp. 488 to 441 
as to the exact significance of the expression *' offences commiticd in the course of the same 
transaction. ” An offence cannot bo Ireited necessarily ns one transaction merely because it is 
a coutlnuing offence. On the contrary this section implies a continuing offence and may em* 
brace mote than one transaction But only so far as it is concerned with one transactioa can 
more persons than one be tried together for it The scctioo ailowe the trial of several persons 
for tbesame continuing offeuco within tbe limitsof oootraDsaetioa only and under clauie (d) 
several persons may be charged and tried together when accused of different oSeuces commit 
ted in one transaction and the word "transaction" must have the same meaning as m clause 
(a). Tbe provisions as to charges are designed lo simplify and define tbe charges that may 
be tried at one trial and to avoid embarrassment to the accused It Is very desirable that 
Public Prosecutors and tbe Courts should give full effect to tbe spirit of tbe provisions of the 
Code instead of straining thena to cover doubtful cases. 49 M 74. See also 5 Pat. L J. 11 ; 39 
C.L J. 331 : 27 C.W.N. 700,^37 C.L J. 410 \trbere m the course of .a riot a person’s death is 
caused and subsequently one of the rioters tabes away and causes tbe disappearance of the 
de.ad body, a joint trial of that person for an offence under S 201 1.P.G , along with a trial of 
all tbe rioters for offences under Sa 143 and 804, 1 PC , is not warranted by law, as the 
offence under B 201, 1.F C., cannot be said to have been committed in the same transaction 
in vrhich the other offences charged were committed, 28 Cr. L.J. 467 b 83 Ind. Cas. 147; 
43 A. 325. Sec in this connection, 6 Lah. 226 (P C ) /oUoteed in 30 Cr.L J. 851 — 118 Ind Cas. 
323, where conviction under B. 201, 1.FAL, was upheld when charged only under S. 803, 1.P.C. 
Where certain persons committed initial trespass into a factory and subsequently when 
ejected therefrom a body of men collected there to force an entry into the factory it cannot be 
eaid that the onlawfol assembly formedsubeequenUy and their actassmembersol thatatsem* 
bly coold not form part of any preconcerted plan entertamed at the time of the original tres* 
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pass and therefore the charges cannot form part of the same transactfoii ^rlthin the meaning 
of this cUose, 4 Cr.L Rev. 4S4sl5 Cr.L J. 635=28 Ind. Cas 143 folloicing 7 U.L T. 367= 
llCr.L J. 293=1910 M.W.N. 541 = 6 lad. Cas. 242 ; 29 C. 3SS ; 23 U 61 (P.C). 

Clause (b). — This clause empowers a joiut trial of the principal oSender, the abettor or 
ouQ nbo attempts to commit (he oflence, 19 G W.N. 121 ; 27 Cr. L J. 334=93 Ind. Cas. 42. 
It is improper under this sub-section in a case ol murder to allow the principal offeuder to 
. remain untried and to proceed with the ofieaders who i\ere abettors and who took a minor 
part in the occurrence, 50 U 274 ; no one disputes the geucril principle enunciated in the 
above decision that ordinarily the correct caacse is to try the abettor with the primary 
offender and where no resson to the contrtry appears, the enabling provisions of this section 
should bo availed of, 1929 U.W.N 796. This clause would equally apply to a joint trial of 
several abettors or ol an abettorand one who makes an attempt to commit the oSence, 33 C. 
433. Where several persons conspiring to commit an oSence and one of them achieves the 
object of the conspiracy, a joint trial Is permitted by this claoso although there are two 
ofienccs or clause (J) may petmli such a joint trial, 42 C. 937at333; 42 C. 1153, 19 C.W.N. 672 
aud 706 at 713 : 2l C.LJ, 193 = 16 Cr L.J. 3=23 lod "as 337. A keeper of a common gaming- 
house may to jointly tried with those found gkming therein as the keeper may be considered 
to abet those who were toandigambliog, under this clause, 14 Cr. L.J. 293= 19 lad. Cas 949. 
A joint trial of the printer and tbe publisher of an alleged ssditious phtmplet is not bad for 
mUjoiedet as b.th ol them are cooeetaed in the same traas.aclion in regard to the pnblieation 
and both ol them are on very much the same footing with regard to tbeir being able to raise 
their pies., 39 Bom L R, 3:9-29 Cr. L J. 633=110 Ind. Cas. 233 

Clause (c).— This clause makes it clear that tbe exception embodied in S. 231, tri/m, 
is net confined to eases where there is only a siogleaecnsed but is also applicable io ctses 
where several persons are jointly tried. This clause refers to joint trial of different connected 
oSeocesot tbo same kind as deSued-m 8 231 (2), supra, S 231, suj'ra, requires that theaeensed 
may be tried lot three selected oSences, but in tbe language of this clause there isoo euebliml* 
tatlon as regards tbo number of oSenees. Where there was aojomt action on the part of the 
accused and etch acted mdependently of (be other and m^de separate defences, it wu held 
thtt a joint trial of tbe charges agaiiist 62 persons in one trial was bad, VTetr II, 393. Simi* 
latly, where fifteen persons m one trial were jointly tried aud convicted of distinct.ofie&ees 
ol committiag public nuisance lu a village it was held that tbe trial was bad and the .accused 
were really prejudiced in their defence. 5 M 29. II eeveral witnaisBS were summoned to give 
evidence m a ca«a on tbe lame day and all ol (bam fail to attend they cannot be tried together 
for an oflence under S 171 . 1.P C.. 1S33 A.W.N. 25. Where four persons were oh irged with 
giving false evidence in tho soma proceedings they cannot be tried together and it is an 
illegality vitiating tbe tn tl, 10 C 433 1 6 U 232 ; 26 U. 592 { 4 A 293 j 5 A. 17 j 13 Cr. L J. 
23=13lndCas 215, but eee 43 A 325. A he by a witness is nooa the less his own particular 
lie and it Is his own and not another's lie that can alone bejosedagiinst hi a or be the subject 
of a prosecution on th It account, 7 B.L R Appx. 86. Where several persons jointly filed a 
written stilement signed by all and one of them gave evidence in support thereof, it was 
held a joint trial ol all of them, (he deponent under 8, 193 and the others for abetting him 
was go^, 1884 A.W N- 32. The identity of the persons committing tbe ofience'mnst be the 
same on each ocession, 1 C L J, 475- Unless a case fell strictly within ihis danse the fact 
that tbe same body of men are concerned in two dbtinct ofienees of the same kind, it conid 
not render them liable to be jomtly tried, 14 C.W.N 394. BceSlULJ 692 = 33 H L.T. 
37=27 Cr. L J. 133 = 93 Ind. Cas 597, referring to 28 M L J 331, 33 M. 502 and 43 A. 325. 

Clause (d) — For the meaning of the expressian * offencet committed »n the same Iran' 
saclion,’* see ea-es discussed under 8 235, «i|to at pages 433 to 441 The idea underlying 
the expression ‘ in tbe course of tbe same transaction' used herein is that there is a practical 
unity in men's actions which enable as to draw a mental circle round an act, or event, or a 
seric-s of them and call it lot practical purposes, a single transaction, though theoriCically 
this must beatruedeacriptioa Tbeexpiessioamnst be understood as including both tbe im- 
mediate cause and efiect of an act orjavent and al-o its collocation or relevant circumstances 
the other necessary antecedents of its oecuiceDce connected it, at a leasonablo distance of 
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time, ip'UQ and canto and edect, 31 Bom. L.R. 54S at 5S9. The Lcgislaturo though znoro than 
once InTltcd to dcGng tbo expression has ttudiotisly and wiself rciraincd from attempting a 
definition of this phrase. Each case must bo considered on its ni:rits and no caso can bo an 
autbonty except upon Us own facts. The teat la nhelhor the tno pcrsonaconccroedare engaged 
in one transaction and to determine that it la necessary to regard facts from the point of view 
, of these persons It they are animated by a common purpose and there is a continuity in their 
action then surely there is ono transaction an faraa they are concerned. It may even bo 
that community of purpose is not necessary, SI B. 310. The real test whether several oficnees 
connected together to furm the same tr.insaelion defends upon whether tbo. are so related to 
one another in point of purpose or as cause and oflect or as prlocipal and subsidiary acts as to 
constitute one continuous action. Mere interval of time between the commission of one 
offence and another docs not by it«elf necessarily import want of continuity, though the 
length of the interval may be an important element in determining the connection between 
the two 3 Lack 6$4 Jolhtnng 27 B. 13S and IS B. 491, oflences are connected together either 
when they have been committed at the saiua time by scviral persona together, or when they 
have been committed by different pervme or at different times and places, but pursuant to an 
understanding formed beforehand among them cither when lbo«e guitly have committed 
one in order to prcGuro the means with which tocommitibe other, to facilitate it.tocarry 
out its execution, to assure Us being unpunished. A striking illustration of this was the trial 
of the nutomobife hnndifi in Frinco ** Twenty accused were arraigned several of whom were 
accused of murders but not the airue person or at the same place', some of whom were accused 
of orimes puoisbahle withmprisoamout for life, some for 90 years and somo for 10 years. Yet 
the long listof oSeness were so connected together and so incxticably woven together that they 
formed one eoutinuous narration of crimes and it wasacrcdit toanyeystemoIcrimiDatproeedura 
that enables the final heiriog and disposal of such a senes of crimes at one and the same trial, 
Every one of the prisoners bad a fur and impartial trial and each offence was carefully and 
Beparatolly decided and evidence relitiog lotbe participation of each prisoner being distrietly 
limited to bis case.'* The fact that the complaints were presented the same day or that motive 
for the commission of tbe odencss was the Bime in all the occurrences will not go to show 
that the oOeuees to be committed in the course of tbe same transaction, IS Cr LJ.739 b 40 
Ind. Caa. 739 The ciroumstances in diScrcot cases may vary to an indefinite degree. Where 
three accused persons, v>r., witnesses on tbe same side in a case of communal riot, all 
giving evidence on tbe Kime point and to the same eBect to prove the same fact, cis., the 
manner in which a certain person met with bis death, there is no hesitation in holding 
that the evidence of the Ihcea wituesscs wia given in tbe course of the same transaction. 
There was the most obvious identity of purpose. Thephrase " community of purpose*' ig 
ambiguous inasmuch as it suggests a conspiracy wbicn is not a necessary clementsuppoitiog 
a finding whether the ofiencss were committed m tbe same transaction. It is clear 
that tbe framers of the Code could never have had in mind tbo necessity for any 
proof of conspiracy before tbe terms of the section could be applied. The section bas been 
in the Code for a very large number of years and long before Bs 120A aod 120B I.l’.C. 

were added. We have to look to this section and this section only. If tbe several 
acts of the accused are committed in tbe same transaction there is an end of the matter 
and they can legally and properly be .tried .together. Much confusion has arisen owing 
to failure to distinguish between diSereot acts of the accused and difierent transactions. Tbe 
act of one accused may bo wholly independent of the act of the other and in that sense 
there may be no community, whatever but there may still be community of purpose in the 
sense of identify of purpose and acts committed in the same transaction. 43 A. 323. This 
eub-section enables all the offences committed by the accused w hetber substantive offences or 
abetment of those offences being tried together provided they were committed by tbe 
accused in tbe coarse of the same transaction. 30 Cr. L.J. 619=116 Ind. Cas. 369. but 
to justify a joint trial of persons •concerned in two different offences, their act 
must constitute parts of tbe same transaction. Tbe difficulty often arises only m applying 
the principles dedueible from tbe volume of easalawontbe subject, to the particular facts 
of a case. Before different offences can be said to have been committed In the course of tbe 
same transaction by various persons charged with the same, we must see whether such 
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persons hsd a common purpose, rucUinfr in actions tvbicii constBute^ & concaieiza of areots 
ultimately leading to the commi&ston of Bocb offences. 'The test of uaity of time and unity 
of place as regards tbe ofTcoces nvttb vrbieb tha various accused persons may be eha^d 
are not always safe critEti'i for the putposo of determining whether or not these ofieoees were 
committed m tbecourso of the same transaction. Oases might occur where such tests 
may ho of very great help, hut Ofei the other bAod there may be caaoa in which a Court of 
Joatioa cannot treat such testa aa a proper gntde in arriving at the same conclusion. Each 
case must depeod on its own fable and circumstaocea, 23Cr. LJ. Ind. Caa.963 

whersZSC S83; 30 B. 49i Lah. S62, 23Cr. Ld. 26S=*66 lod C«s SiS2 arere/grred. SeeaUo 
31 Bom. L R. 143 foUoinng 30 B. 43 and 43C. 837 If the didcrent offences were committed 
111 diflercnt transactions a joint ttjU isuboliy tIlegAl,42A. 12 ; ZS ML J. 381; flOfO) M.W.N. 
541 j 31 C< 1033 ; 13 C.W N 1U3 ; 10 Cr. L 3. 452= i Ind Ca# i , 21 Bom. LR. 732 ; 
If A JbJ. 1S8 ; 17 C W N 4f9: 33 C t.J. 527; 2Q A t3 SSi; 45 M. 74; 26 Cr. 
L.J. 1602=:S0 Ind. Gas. 7G0 In considenog the nature of the transaction 
Ooarls must bare reg-ird to tha immedlata nad cot to the uitimafo object at the 
ofieaders. When certain persons were lointty tried for offences eoronijtted at two diflerent 
points of time, the object for the comniisstOQ of lha oSeocea at one point being to coerce the 
complainant to hand oveteeitaiQ laluabte securities, etc., and at theother point to prevent 
tha complaioaBt's patty from prcceediog to tbeMagitirste to Jodgsacempiaict is respectof 
the first occuMUce, U rvas held thAt the two series of sets lacked the essential elements of 
oozsznunity ol purpose and oorlji/OJiy of aetiou to make them parts of the same traassetion 
within the meaning of this section, 2BUI<J 397. If it is estibhsbed that the offences of 
theiiereral accused do not form parts o! the same transaction, the case is outside the scope of 
this oUuse and the icmt trial u bad, 26 M L J. S93. Where the accused were engaged in a 
common desiga, their case UU« within the eah*8eelios, and a joint trial is permitted 
26 k.L 3 197 ; See also 91 A. 14%, xthere two persons cesmbers of a firm gava false evidence 
as wlCneeses m support of a elsim os a protnissory note in favour of thoir firm. It was held 
that a joint trial of the accused was jastlhed as the two acts of tbe aecnsed in givieg false 
STideoce were committed is the course of the same traosaction witbm this ssb-seotion, 
28 Bom. L.R. 170»28 Cr. t.3 3?3ol08 Ind. Cas. 991 When the ofience of each of the 
aconsed is separate and there is tto common oSoace in wbieb all join, it is quits irregular to 
try them jointly, liU.4Il Joint tr»l of an oSeeder and those who rescue him from 
custody w bad, 29 C 363; 13C WN 804. SI C 1053, 28 Cr h.J 397»l00 led Cae, 965; 
81 C.W.M, 337“2S Cp.L.J 347*fl091nd Cas 827 IVhew several people commit difierent 
Ofianoes on their own neeouot with a common luteot, eiy, during a oar festival, it cannot be 
eaid they committed oSences lathe Same mnsaetion. The expiessimi same transaction 
imphes oneness of purpose which is wauting hero. If persona who are coRreted at a festiral 
quarrel accidentaliy there among (bemsclves and there happens to be a fight, injuttes 
inflicted by sotoa on others, without » cominoii object they would be committing dl^rent 
offences of hurt, 23A£>.J. d— 26Gr. LJ 734=86 lad. Cag. 222. Where eavetal persons 
abdact a girl sad eba was raped by one of the accused, the oSai-ce of rape constituted a 
separate trsosactioa from tfaai of abduction sod th« poison who committed rape -cannot be tried 
jointly with the others who had cahen no pact la it. Bat where a joint trial ts held, a 
retrial is aot necessary where the ooeuecd has not beeo prejudiced and does cot wish to be 
retried, 23 Cf L3 933= 77 Ind. Caa 997. The keeper of ncommoa g^minghottsecan be tried 
jointly with those found therein as the oflences thoagh distinct are committed is 

the couras of the same traneiotlcn, 28 Cr. I» 4. 1001* 103 Ind. Cat. 823 where 11 Cr. L.J. 2il 
»9 Ind. Cas. 720 and 18 Cr L 4. 22u-27 led. Cas. 844 ara/allotoad. 

Clause fey — This clause petrosta a joint trial of persona accused of theft, extortion or 
criminal raUappropciaCton only Tbisctauea now permits joint trial of a thief or receirer or 
retainer of ekoUo property even thoogh the ofieocas aro not committed in tbs earae transao* 
tlon ; set, 33 A, 311 ; 45 A. 223 : C Bom L.R. S17 , 28 B. 412, II the thief and recetrer could 
bo jointly tried now, there ts no reieon why several tacoivers could not be jointly tried It 
is clearly uneatesstry for the Leglsfatoro fo I^fate for joint tiiU ol persona to whom pro- 
perty bad been transfesrod jointly i.t, when oooteeciTcr receives property m agent of another* 



S. Q39] 


OF THE OQARaE. 


457 


In such a caso nbethec there is one or more than one theft, the receipt is the act of one person 
and a Joint trial is pcrinisslble, Kor Is it concelrable that the Legialatare intended to enact 
a joint trial of roccivers at diOcrent times of eoods stolen at diflerent thefts, there being no 
commnnity of purpose between the teceircra and therefore there is no reason for providing 
for joinder of parties in such a case hot where there is one theft In which the property 
bad pasted to several receivers at different times Legislation was required because it had been 
held in several High Courts that a joint trial was illegal. It was thought a multipllcitf of 
trials should bo avoided and therefore this clause was oewlp enacted in 1923. The statate 
praetieallp declares that the different acts of recetpt are one and the Siimo transaction if the 
transfer of possession from the owner to the thief was made by one and the same act. 
Whether the word 'transfer' is appropriate to the change of possession in such a case may be 
open to objection but that is the only construction which can rensonabiy be given to the 
statute, 6 Pat 683 at 685. The decisions in 29 B. 449 ; 28 C. 1C4 ; 33 C, 1256 ; 21 C.W.H. 
1111 ; 46 C. 741 are no longer law, AVhen two porbOns were jointly tried under this clause 
and convicted of two distinct offences, it Is open to the Appellate Court to convict one of them 
of some other ofleneo on the same facts applying the general principles of Ss 236 to 238, 
15 Cr. L J. 680-25 Ind. Cas. 1003. 

Clause (t). — This clause d&ils with joint trial of persons accused of counterfeiting coin 
and persons accused of fraudulently possessing or utteringit. A person who was in possession 
of 101 eounte rfeit coins, delivered 60 oflbem to another to pass them off from him. The two 
were jointly tried for offences under Ss. 210 and 213, I.P.C., it was held the joint trial was 
valid under this section read with B. 235 (11. supra, 31 C. 1007. This sob'seotion mentions only 
Bs. ill and 414, 1.P.O , and where definite seelions are mentioned the provisions cannot bo 
extended by anology to other sections Therefore a joint trial of persons accused under 
B. 412, I P.C , is illegal, 23 Cr. L J. 1291w89 Ind. Cas. 155 where 16 Cr L J. 270»28 Ind. 
Cas. 168 is /oifowsi ; see also 26 Cr. L J. 1361 b 89 Ind. Cas. 449 A trial Is not bad foe 
charges under sections 860 and 414, I.P C > as they are cognate offences and the charges are 
really In the nature of alternative chargee. 8 Pat 731. 

Provisions In the former part of the Chapter apply to all such charges ~- 
By the expression ' by former part’ is meant the part prior to the part headed 'joinder of 
charges.' Chapter XIX headed ‘of the charge’ is not divided Into parts but different subjects 
have diflerent headings. The first beading is 'form of charge’ and this seetion falls under 
this beading, 'By the former part' is meant the part under the heading 'form of charge’ prior 
to the part beginning with the heading 'joindero! charges.’ 8 234, supra, therefore will control 
the provisions of this section, 26 Cr. L J. 1602 =90 lod. Cas. 706. This section cannot apply 
to a joint trial of accused uuconceroed lu acts which are independent of one another. Three 
persons each charged with cheaiiug a separate individual cannot be tried together, 12 
Gr. L.J. 203=10 Ind. Cas. 63. When three persons at a meeting of the caste passed a 
resolution defaming the complainant and a fourth sent a resolution of his own accord 
for publication in a newspaper, the joint tnal of the four accused was held bad, 
20 H.L.J. 423 — 7 U.L.T. 127=11 Cr. L J. 135=8 Ind Cas. 436. Where four persons were 
tried jointly, two of them being convicted under S. 168, l.F 0 , and 8. 8 of the Epidemio 
Diseases Act, while the other two were convicted under 6. 419, 1.P.C., for attempting to cheat 
by personation, an altogether distinct olleoce not connected with the former, it was held that 
the joint trial was illegal, 4 Cr. L J. 479. 

Objection as to mlsjoloder. — A trial that takes place in defiance of the express 
provisions of this section must beheld to be vmdand a misjoinder of parties Is sot a mere 
irregularity which can be cured by, S. 637, tn/ro. If a trial is illegal the question of prejudice 
or absence of prejudice does not arise, 15 Cr. L J. 420—24 Ind. Cas 156 ; 15 Cr.L.J. 472= 24 
Ind. Cas. 352. Where a joint trial is held contrary to law it is open to an accused person 
who has been convicted at such trial to raise the objection of misjoinder tn revision, even 
if the objection was not taken in the Conrts below. Thera is no obligation on the accused 
to prove prejudice in such a case. The trial is either good or bad and if it is bad no qnes' 
tloii of prejudice arises and the conviction coold not be sustained, 25 Cr. L.J. 807 = 81 Ind. 

68 
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C&fi. 313i Aftei the decision o! the Frlv; Ccunstl In 2S H> 81|U eansot becocUnded that S< 
in/ra couldcure a Select as to misjolndei; becaosa !b tsa disobedieaceto sa expKsa proTieioa 
89 to thcXaode ol tiial Vihlch ia aota mete IcregnUritf hot ao illegality. 8eQ&1soS2 C. 
153 ; 28 C.W.H. 119 { 52 C. 1 ; 28 Cr. hJ. 357«li«) lad. Css. E85. A ioint trial of accaaed 
not permitted by law cannot be held to bean iiregalatitj cared by B. 537, infra. Snchmts' 
joinder ia sot an irreguiarlly is iraiaiag the obarge bat goes lartbsr tbaa an irregolanty in 
ft ttia! prohibited by lawand a diaobedieDce bo an express ptoviaion oi law cannot bcconsi* 
dfited BO irregnlarity. When a trial is prohibited by law it is more than an Srregnlarity hvit 
an lilegaHty, SO Cr. Ii.J. Ind. Cat. ^1. Where ctirainal proceedings are sab* 

Btantialfy bad ia themsatTes the detect ra^noot be cored by any walret or coneeat on the 
part of the accused or tbsir pleaders. 6 C. 88 ; 2 C. 23; 6 C.W K. 202; 11 C W.N. 1128 { 12 
W-B. (Cr.j69;ie W.R. ICrl 69; 23 W.B. (Or;) 69j 48 M. 117 ; 26 M.L 3. 329a(m6) M.W.K. 
229; 18 U.L.3. 830: 25 M. 123; 7 M,L.T.229 ; 27 H. 127; 4 Bow. L.S. S3 ; 7 Bern- t.B, 
827; 21 A.I4.J. 83:13 4.1..3. 343; li*A.L.a. 188:4 Lah. 3T6; 26 Cr. hS. 68»?5 Ind. Cat. 
8M; 2 Pftt. 793at793 ;8Ban83;29Cp.l,J,521»109lnd. Cat. 346 S Lah^ 876. 
An illegality affecting the Jaiisdiciioo of the Conrt ca-snot be cored by the fact that no 
objection WM taben either la the trla) Court or in the Court ot eppeal, ll C,W.H. 1128, 
ccKiseot by counsel, whether lor his own conrenienoo or that ot his ojieat or for tbecoc- 
Tenience o! the Coark can by Itsell create JurisdloUoa in the Court to commit ItreguUtities ; 
cor caa ihs eomnitesloa of irregularities of a serious nature eabstautlally affecting tbs 
condoot ol the trial and pteiudlolog the accused ha waived merely by eonseak on the part ol 
the accused's reprass&tatire, 50 A. IS7 at 462. lo case of misjoioder of charges, the trial la 
wholly void aod quashing the charges against one accused would oot Talidate the trial o( the 
Other, 27 Cr. L.J. 1099«67 Ind. Cm. 363. Misjojoflei of charges and of persons vitiates the 
whole piooeedloss, 28 Cr. Zi.J. 436»i9i lod. Caa. 491, but where several pereoni were tried 
togethec oa several charges ol criminal cooipiracy lo commit mntdsr and other oftenoes 
tiadar S. 120B, IP.C., and other chargas being varioas tpecified oSenoes eomraitted ta putsa* 
anoe of the eOQspinoy as murder eto., it was held that there wasno misjoinder ol charges 
vltUtIflg tba trial, B Lah, 230 (P.C>)w5S led. App. 45 IPX.), 

Re*trlit(.*“Whea a trial fs set aside on account of misjoiodsr, the High Court fe not 
bound to order a to^triai. It teats with thoproaeoutioa to consider whether a K-trial shonld 
be had. 120.W.Sf.m 

24-Q. "When a charge containmg more heads than one ia framed 
againsi the same person, and -when a coa^tcUon has 
Withdrawal ol rs- OH 006 Ot dor© of them, the complainaat, 

mafdlag cha^^ on or the officer conducting the prosecution, may, with 
canviistlon on one of , » « .,9 

Boveral charges. the consent of the Court, wftharaw the remaintcg 

charge or charges, or the Court ofits own accord 
may stay the inquiry into, or trial of such charge or charges. Such 
Withdrawal shall have the effect of au acquittal on such charge or 
charges, unless the conviction be set aside, in which case the said Court 
(subject to the order of the Court setting aside the conviction) may pro- 
Cbed with the inquiry into or trial of the charge or charges eo 
withdrawn. 

Scope ot the section .•^ThUscekion dealB with acaw wbeten person is ftccusedol 
several effeacea ftsd also a case whete khers an s uumber of charges ralailng ta dlsfluei 
oSencra constilutod by separata acts but It 4ow not apply to cases whew iheia are seversl 
ebatgea foonded on the same Lnot dealt wWh in B«. 835 fa) and I8) ana S. 256, supra ; ia the 
kite; CMC there k only cae charge with tevcml beads and there osu be only one t;kl, Rt (be 
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former case tbe charges are diitinet mpable of boiflg tried eoparatol; and a withdrawal of 
the remaining charges on a coQTlctlon had on one of the soreral charges la permitted bf the 
eoctloD and aueh withdrawal has the effect of an acquittal, 1839 P.R. (Cr. J.i 2i. The 
opening words of the section make it clear that it {a only applicable to joinder of charges In 
the eame case not to separate charges of distinct oOonees tried separately and an order by a 
Sessions Judge staying the trial ol n sessions case ponding appeal, If any, by thoaeonsod 
against his oonricUon in an earlier ease Is not trarranlod by this section' The Judge might 
bare attained the desired object by adjourning (he trial coder 8. 841, infra, ponding tbe 
appeal or nuder 8. 491, in/ra. the pnblle proseeotor might with the consent of the Court 
bare withdrawn theprosecutioD it BO adrised, 9Cr. L J. 493=2 Ind. Cas. 128a>6 U.L.T. 90 
following Ratatilal 862. The authorities responsible for the prosocutlon of ollendors should 
not bo compelled by tbe Oonrt to reserre a proseenUon which they hare thought expedient to 
drop or to carry it out In any partientar way. 8 Cr. L. J, 1 1. 

A charge coatalfilng more heads than one la framed. — These words were 
enbetltuted In the Coda ol 1693 for the then existing words "more charges than one are 
made" and the change la la accordance with thedednlllon ol “charge" In 6, 4 (1) (c), supra. 
Tbe opening words ol the section maVe U cleat that U is only applicable to joinder o! charges 
in the same case and not to separate charges for distinct ofleoees tried separately as distinct 
Sessions eases. In such a case the Judge might act under B. 344. infra, or ask tbe Public 
Prosecutor to withdraw from the prosecution under Q. 401, infra, bat bo cannot act under 
this sectiaQ) 6 M.L.T. 9J-9 Cr. LJ. 493=2 Ind. Cas 148, R&tanlal 977. A Criminal 
Court has power to permit the prosecution to withdraw charges tbe joinder of which Is 
objected to as illegal, 16 G.W H. 1(03 (Sp. B.). Similarly it was held by the Madras High 
Conct in 3 Cr L. Rev. 149 that this section will not enable a .Magistrate to stay tbe trial of 
a charge In cases with diQerent offences commuted in tbe same uigbt and the order of tbe 
Magistrate staying the trial was eet aside by tbe High Court. 

May with the coaeent of the Court wlthdraw.~Tbo proTisloos of this eeotleo 
apply to every grade of Court inclading tbe High Court and not to tbe Court of trial only 
when a party to a Tevlsioa to tbe High Court withdraws the revision petition and the High 
Court accepts the withdrawal, it may be presumed that tbe High Coart gave its consent for 
tho withdrawal, 27 A-L.J. lOS6. 

Withdrawal of the remaining cbar^ea.-^A cbargecannot be permitted to bewith* 
drawn after tbe Judge had eummed up and tbe Jury bad roloruod their Verdict, Ratanlal 
238, and the Judge is bound to sum up on all tbe charges, and tbe Jury should be repaired 
to return a verdict on all tbe charges when evideoce bad been let In on all the charges and 
pleaders beard od the whole evidence. Ratanlal 2S3. Where a Judge at the commencement 
of atrial himself fcamedan additional charge sadeubseqoentlyon aeqnittmg tbeacensedof 
the charge for which be was committed to stand bis trial considers the additional charge 
framed by him to be Improper there IS no express provision of law which prohibits such a 
course. To this extent the'word “Alter” occurring in 8. 337 supra musc.be taken to include 
“withdraw, ' 12 A. SSI at SS2, See Ss. (84 and 273 tn/rn, which also provide for cases of with* 
drawal. Where an accused was charged with ten ofieneos of tbe same natnre under S. 403 
I.F.C., and was convicted ol three of (hem, tbe High Court in appeal from tbe conviction 
while upholding the conviction directed that further proceeding] with regard to tbe remain* 
tng charges be withdrawn and dropped, 8 C.LJ. 237=10 Cr. L.J. 482=4 Ind. Caf> 48. 

CHAPTEE XX. 

Of the Trial of Summons-cases by Magistrates. 

Procedure In sum- 241. The following procedure shall be ob- 

mons-cases. Served by Magistrates in the trial of summons-cases. 

For the definlion of tbe word*"sammoos cases" see 8, 1 (1) (v) (upra. This Chapter dealt 
with the procedure In aummons-cases while the next Chapter deals with the trial ol warrant 
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cases, The general provisions oi the Cofle famnd in other Chapters apply eqaaUy to the 
procedure in somtaons and warrant cases, 43 U. 5ii <F.B 1 at S28. A wariaat case being a 
graver oSencecaoBOt be tiled usderU>!$Cbapter.7M.4S4 When oi the two oScnces charged, 
one is a Enmmons-cage and the other warraot-casB the procedure which the Magistrate 
ought to adept }3 the one prescribed forawarrsot-csse, di C, Qi/oUMied in 39 M. SD3; 4i U. 
721, and if be tails to iollow the proc«dar« piaacribed fora wair&ni'ca&e and convicts the 
accused of the offence triable as a warfsot'cafie, iha aoavtctlos is had in law. 29 H. 372 ; S 
H.L.T. 204. When B Butsmons cate was coniniitted to the Court oi Seseions tbecommlt- 
aent was quashed by the Bigb Court on the ground that theio was no warrant for such 
a commitment, as the Magistrate could adequately punish the offenders, iSOS A.W.N.'ZSbS 
A.L.3. 14 When a complainant is absent, the propetcoutso is to discharge the accused under 
8. 253, tn/ra. and not tr acquit the accused under B. 247, infra, 11 C 91; 23 B. 111. When 
the accused is tried for two offences in Ibo same trial, one being a summons-case and the 
other » warraut-case the proper procedure to bo adopted Uthat prescribed ior warnnt-case, 
39 M 503 5 41 M. 727 ; 11 C. 91 ; 29 C. 481 ; 22B. 711. 


242. When the accused appears or is brought before the Magis- 


Substance of accu- 
EOtioQ to be stated. 


trate, the particulars of the offence of which he is 
accused shall bo stated to him, and be shall bsasked 


if ho bas any cause to show why he should not be 


convicted ; but it shall cot be necessary to frame a formal charge. 


IParticutars of the offencea stiaii he stated.’— It is oecessaty (hat the aecut<!d 
should have a oUar statement made to b}iD that he IS about to be put on hu trial end the 
iaota constitcting the offence with the eemmisaiOQ of which he is accusedi 4 0. ^03*^3 C.h.R. 
8?> In summons eases the statement to the accused of the particulars of tbs offence of 
which he IS accused takea the place oi the toimal charge. 3 Cf. L.d. 139 at p> 744 and 
the answers which the accused gms to the questions pntto him takes the place o! the 
plea of the accused to a (otmal charge. This section applies to security pioceedmga and the 
Magistrate is bound to state to the person proceeded against parllcuiars oi the matter against 
him and ask him to show cause why be ehonld not iurossb security, 7 U L X 304 See &Uo 
17 M.L J. 438 Where a Court dispensee with thepreseacs of tbesecueedand allows a pleader 
to appear for him, the Court can acton the plea of the pieader under this section and the 
record must show the persem appearing lor the accused was duly iBStrncted, 50 B 2S0. A 
conv ictioD based on an admission made by the coonsel for the accused without examining or 
recording any evidence la a summons-case is jllega] and cannot stand, 26 Cr. L,3. 179=83 
Ind. Cas, 863 It is incumbent on » Magietrata to state the patttculata oi the offence 
charged to the accused when be appears, but when a Magistrate Sstiei to do so especially 
whan the accused was represented by a pleader it is only a technical ireegaUnty and such 
omUaion is cured by S. 537, tn/ra, ZS Cr. h J. 511= 191 Ind. Cas. 895 but in 54 C. 359 it was 
held that the omission to comply with the provieions oi this section by faillog to state to 
the accused the patticulais of the offence charged is an omission to comply with an express 
provision oi the Code as to the mode of trial and such omission vitiated the whole tnal. Bee 
also 31 C.W.M 16? and 46 C.L.J. 92 at 94 where the tame view m in &4 C. 359 was taken. 


Shall not be necessary to frame a charge. — These words indicate that in Bsum* 
mons-casQ there is a charge of an offence. Although it is not necessary to have a wiittes 
charge lo accordance with the provisions of Be 32%S28, ftipra, and the provision &e to joinder 
ol charges equally apply to summons-cases also, 41 C. 722 at 725 II oommi tment is made in 
» sommons cb-so it cannot bs quashed as JllegaJ, 3996 A.W.H. 28=3 A.L J. 14. When s case 
is being tried as a warrant-case, il It Is ioiended to proceed against the accused also lot an 
, oSesce triable »5 » suiomoos case, that offence should also form part of the charge. Whew 
therefore the accused who wore suromcajcd lorao offence under Bs. l43andS79, 1.P.C .were 
lr}<fi oa a charge drawn up only for an offonco under S. 379, 1 P,C. , but ware convicted of 
the offence under 8. 143 the conviction wns set wide as had Inlaw as the accused were 
milled ta thaltdefeaco by the ftbseaca si &«barg« uadet S, J43, I.P.g., 29 C, 481. 
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243 . If the accused admits that he has committed the ofTence of 
which ho is accused, his admission shall bo recorded 
ConTiction on ad- US nearly as possible in the Words Used by him j and, 
mission ot truth of if he shows no sufiicient cause why he should not 
accusation. convictcd, tho Magistrate viaij convict him 

accordingly. 

Amendment.—" Shall convict " has been nltetcd into " may convict. " This altera* 
tion gives tho Maglttraio ft discretion which bo did not possess beforo as tocoDvioting an 
acensed wbo pleads guilty iu a sommoos-case. and tho Court is thus ablo to roluso to accept 
a plea of guilty which it bolifivos to bo nntrno. The Magistrate has an option now under 
this section similar to tho one provided by 8s. 3S5 (2} and 271 (S), infra- 

Admission shall be recorded as nearly as possible la the words used by 
him. — The plea of the acensed has to bo recorded at oneo by the Magistrato and not 
afterwards from rough notes taken from Ibo Magistrate’s memory, 13 M. 83, and It shall be 
recorded as nearly as possible in the words used by him so as to show whether the statement 
recorded by the Magistrato Is really an admission by the oeeused that be has committed the 
o&ence charged. It Is of the utmost Importance that the terms of this section should be 
etrictly complied with, because the accused’s tight ot appeal depends on whether he has really 
pleaded guilty or not. It was no donbt for that reason that the Legislature required the 
exact words used by the accused In his plea to be as neatly as possible recorded, 1839 A.W.N. 
81. To save all misapprebcnsion and mistake, It is desirable that the plea of guilty shonld be 
recorded as tar as possible In the words used by tho accused, 5 Bom. L R. 999. This section 
allows a eonvictioa lithe accused admits that be has committed tbe oSeoco of which be Is 
accused. Bat 8. 201 supra laysthat a Magistrate taking cognisance ofao oaenee ina ease where 
•ammens should issue In the first instance, shall issoe bis summons for accused’s attendance 
coder form Ko. I in Sch. V; the person eummooed it required to appear is person or by 
pleader. Of course the form cjunot itself override any express provision of the Oods. But In 
the absence of a clear ptovlsioa that only accused’s own plea should be accepted for the 
purpose of this section the Oourt must give due weight to the form of summons permitting 
appearance of the accused'by pleader ; moreover, 8. 205, sujtra, permits a Magistrate to dlsponso 
with personal attendance of the acoused and allow appearance by pleader whenever ho issues 
a summons, and the words "or by pleader " In the form prescribed may have been insertod 
with reference to this provision. The Magistrato may also allow appearance by pleader oven 
after the issuo of summons. Thero Is no sufficient ground for holding in spite of the fact that 
8. S12, supra, and this section speak of the accused only, that a pleader representing the 
accused may not make the necessary answers and plead ‘ guilty ' or ' not guilty* on his behalf. 
This view IS in accordance with provisions of the Summary Jurisdiction Acts XI and XII, 
Yict, Ch. 43, S. 14 on which the provisions of 8. 212 and this section are based, SO B. 2S0 
where 14 Cr, L J. 272x19 Ind. Cat. 944 is referred to. It is illegal for a Magistrate to decide 
a case In accordance with the statement of the father of an accused person consenting to the 
special oath of the complainant on Ganges water. Neither the accused's father or the com* 
plainant’a son who was said to have bcen.BS3SUlted were patties to tbe case of assault before the 
Court and there is no provision of law and it Is against common sense to decide on the 
special oath of the complainant, 28 Cr. L J. 301=100 Ind. Cas. 381. When a Magistrate in a 
warrant*easo without recording evidence called upon the aoensed to plead to the charge and 
convicted him on his own admission as under this section. Mi that the proceduce was illegal 
and prejudiced the accused and tbe convlctma was set aside, 29 11. 372. See 27 C.W.N. 923. ] 
This section applies to security proceedings also ; the statement of the person expressing his I 
wUltngnesa to famish eecurity should be duly recorded, otherwise the order passed is illegal, I 
17 U.L J. 438. 

May coflVlct.— The alteration of "shall " into " may ” is new and allows the Msgts* 
trato a discretion as the one allowed in the trial of Sessions cases by 8. 271 (2), infra, and In 
the trial of warrant-cases by 8. 255 C3} infra. By the amendment the Court is farther 
empowered to refuse to accept a plea of guilty which Is not accepted by the Coart as- true. ' 
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24-4. (1) Ij the Magistrate does not convict the accused under 
P«cednr 0 when no preceding Section or if the accased does not 
made njake such admission, the Magistrate shall proceed 

to hear the compiaioant (if any), and take all such 
evidence as may fae prodnced in support of the proseoation, and also to 
hear the accused! and take all such evidence as he produces in* his defence. 

Provided that the Magistrate shall not be bound to hear any person 
as complainant in any case in which the complaint has been made by 
a Court. 

(2) The Magistrate may, if he thinks fit, on the application of 
the complainant or accnsed, issue a summons to any witness directing 
him to attend or to prodxice any docoment or other thing. 

(3) The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses, incurred in attending 
for the purposes of the trial, be deposited in Court. 

Amendment.— In sab*s««tioa ft) tbe words “gths ilagislrate does not coavlet the 
aeeuaed under the ptecedlng section '* bsve been added and tbe proriso Is also new, making 
Itunseeessarrtobear tbecomplaiatwberea complain if made bf a Court. In sub'Seo* 
Uon (3) the words “aeummoos toanr witness directing bim to attend or to produce" bare 
been aabstUuted lor the words *' prooess to compel tbs attendance oi an; witness or the pro- 
duotiOQ oil" tbns making it oie.ir that a tfaigstrate is not bon&d to compel the attendance ot 
a witness to gire eridenee on tbeapplicatlonof the complainant. Bee 30 C. i21; 6 C.W.H.MS. 

Shall proceed to bear complainaot sod take all such prosccutloa evldeoce.— ~ 
WbacB a Special Act creates an odeaoe within the dedoition of 6. i (11 (of, supra, and nothing 
Is Baidin the Act Itseifto regalate the manner of Ir/ing the ohence. (ho offsoco ia triable bj 
Tirtna ol S. h> supra, according to the provisions of the Code and (be trial must be held 
in accordance with this seation bp recording evidence and tbe magistrate cannot convict 
the accused upon the report ol an Konorar/ hfsglstrate as to what accosed b.sd told 
him without any manner of invostigadon of tbe facte, 30 Cr. L.J< SlTsflS Ind. Cas. 690. 
This section does not say that the complainant blmself is to be examined but only says he 
sbal] be heard. Kon-examination of tbe complainant will not vitiate proceedings, 21 Cr. 
L.J.232«S3Zndv Cas. 20i. When an accused dees not admit tie truth of fbe accusation 
against him, the Magistrate is bound under tbls eeolioato hear the complainant and 
his witnesses in support ol his complaint and also the accused and his witnesses in his 
defance,6 WR.(Cr|75. It is the pr»«« facts doty of the proseeutioo to call as Witnesses 
all persons who must be able to give important Information, and il they are not called 
aufficieat explanation must be given for not doing so. If oo satisfactory reasons are giveo, 
the Oonrt may draw an inference adverse to the prosecution, 8 C. 121 ; 14 A. 521 ; 14 C 245 J 
15 A. 6, but no such inference could be drawn as agaiost the accused for not calling defence 
witnesses, 7 A. 904 ; 8 C, 131. Right to cross-axamlna is not expressly provided for in this 
seotion as in 8, 208 (1), supra. When complalnant'a witnesses are summoned, a Magistrate 
is not justified in dismissing the complaint cm a onnaidecatioa of tbe statement ot the com* 
plainant alone without examining his witnesses, 20 tf. 388 ; Weir Hi 305. Even when a 
complaineut declined to be examined, it la the duty of the Court to proceed to take the 
cvidcnceol the complainant's witnesses under 8. 2<2. supra, before dismissing the complaint 
although a strong preliminary presumption against the troth of tbe complainant's ca^e will 
arise from his contumacious refusal lo allow himself to he examined, 23 Cr. L.}. SllslOl 
lad. Cm. 69^ 



& 8 . 244—245] TRIAL OF,SUUUCNS*OABES BT UAOISTRATES. 


463 


Hear accused and lake all evidence he produces In his defence.— The 
MagistnU is bound to take down tbe evIdeBca in opeo Court and be cannot rely on slato* 
ments made tohim out of Conrt. II B. 072. It Is the datj ol tbo accused to produce his 
witnesses on the d‘\y of trial, 14 W.B. (Cr.) 76. A Magtitntc is bound to examine all the 
witnesacs whom an accused person map produce for his defence, 13 W.R. (Cr ) 63 : 16 A. 221; 
I U.H.O R. Appx. 29 : and a conTictlon bad wltbont such examination of witnesses is liable 
to be set aside, I B.L.R Appx. 77^12 W.R. (Cr.)T7. No inference adTerse to the aceused 
ought to bo drawn from bis ftilure to call defence witnesses, 10 C. 110 ; 6 C. 121; Ratanlul 
683; 7 A. 601. 

Sub'Section (1),— Under the old Code there was tbs phrase " compel the attendance of 
a witness, " etc., but in the present Code the words used are “ summon anp witness directing 
him to attend, " etc. Erldentlp now the Court cannot compel a witness to appear before It, 
if the witness refuses to appear. In which case ho map be liable for disobcdleno ol summons 
bat the partp Is not entitled to ask the Court as a matter of right to compel the attendance 
of anp witness who docs not care to attend in obedience to rnmmona. It Is in the dlscretbc 
of the Usgistrata to issue fresh summons, bnt the Cododoes not compel him to issue fresh 
summons to a witness who has ooee been summoned, 27 Cr. L.J. 76-91 Ind. Cas. 232, 
where 30 G. 121 Is dletlngnlihed and held to bo no longer law. The new amendment which 
gives ample dlsoretion to refuse to issue further process is alrcadp noted above. Bee 
21 Cr. L3. ASSESS Ind. Cat. 693. But a Magistrate has no such diseretion to refuse to 
compel the attendance of a witness to whom be had alrcadp Issued process, 30 C 121. 

Sub-aectlon (3).— When the complainant fails to pay the necessary fee for summoning 
witnesses, the Magistrate eauoot dismiss the case tor detanlt. He is hoond to deal with the 
case 00 such evidence as he map have betcre him. 9 U. 160. 


245 . (1) If the Magistrate upon taking the evidence referred to 
. , , , in section 244 and such further evidence (if any, 

as he may, of bis own motion, cause to be pro- 
dneed, and (if he thinks fit) examining the accused, finds the accused 
not guilty, be shall record an order of acquittal. 


(3) Where the Magistrate does not proceed in accordance with 
„ . the ptovisions of section 349 or section 663, he 

oentence, e , " . 

shallif he finds the accused gnilty,pass sentence 
upon him according to law. 


Amendment.— Sub-section (3) has been re-drafted. The words “ unless he proceeds 
under S. 319 or 8. 603 ’’ have been newly added. 


If he thinks fit examining the accuaed.— The words " if be thinks fit ” In this 
section do not necessarilp.mean more than that an accused can be ecquitted without being 
examined. The language is similar to that used in 6s. 209 and 263 in/ra, but ithasnot 
quite the same purpose. The govemiog idea Is that in eummons-cases the matter ehall be 
finallp decided (save in the case under 6. 219, in/ra). It should proceed to a conviction or 
acquittal, not merely end in a discharge. Apparently this section has been held to mean 
that an seensed cannot be acquitted uutli he has been heard and after he has produced all his 
evidence. When the prosocntlon case biesks down hopelessly, the Magistrate can acqnlt the 
accused without taking detenec evidence. An application under S. 463, tn/ra, for malnta* 
nance is not a complaint ol an oSence as the neglect or refosal does not involve the 
question of any punishment to be awarded. That section is merely intended to enforce the 
legal obligation of the hue band or father as the case may he in a eemmary manner. Prtma 
fade this section does not apply. There Is no accused in the case and bis examination is 
therefore not necessary, 29 Cr. L.J. 1002^112 Ind. Cat. 218. 
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Shall record an order of acquittal.— An order of acquittal without a charge 
hariog been framed against an accused, is justified only in eummoas-cases by the operation 
of a. 2dS, irt/ra, 24 Cp. L.J. 120“71 Ind. Cas. 248. It maybe done also'under B. 815, 
ti^ra when there is a composition orwhen the Advocate-Oeneial withdiaws the case tinder 
S. i33, infra. The term acquittal itnpliee that there has been at least an inquiry to the 
extent required by S. 242, supra, 1891 A. W.N. 63. No acquittal can properly be recorded 
without examining the complainant and bis witnesses, Ratanlal 539. 

No order of discharge can be passed in a summoDS'Case, The Magistrate is bound to 
record an order of acquittal, 24 0. 429, and an order of acquittal passed Under this section will 
not operate as such witb regard to an ofienee triable as a warrant-case, 1886 A.W.N. 260. 
If a Magistrate trying a summons-case, tthatever procedure he adopts, finds no case is made 
out and let the accused go unconditionally he acquits him although be beads his order an 
order of discharge and mentions the section of the Code dealing with discharge, 8 M.L.T. 78^ 
(1910) U.W.N. 414=11 Cf L J. 360=6 Ind. Cas. 383 A Magistrate has no power and no 
jurisdiction to record an order of acquittal under this section until be has beard the com- 
plainant and lahen all the evidence that he produces in support of the prosecution and also 
heard the accused and taken all such evidence as he may produce, and an order of acquittal 
passed without complying with the provi^ons of law is not an acquittal withiu the meaning 
of the section and will be set aside, 18 A. 221 at 223. Again once a Magistrate issues process 
to Gomplalnant’K witnesses he cannotacquit the accused under this seotion without examining 
them, 20 U. 388:30 C< 121. A Sessions Judge has no power in such a case to order further lu' 
qulry. The High Court eanuot la revision convert an acquittal into a coDvictioD,6 U.LT. 380. 

Sub-Aectioa (2).— After the word “ shall *' the words " unless be proceeds under B, 349 
or 6. 662 " have been uewly added, 8 349 deals with a case in which a Magistrate cannot 
adequately punish; and S. 662 fn/ra deals with the case of first ofienders being released on ptoba' 
tiOQ of good conduct or on admonitiou. A finding of guilty must be followed by a sentence, 
4 U.H.O.R. Appx. Ixvl ; 2 Bom. L.R. 611, unless the Magistrate acts under B. 662 infra, 
Every conviction must ordinarily be followed by a legal sentence. After the conviotion of an 
accused person under the Municipal Act he cannot be warned and discharged as this is not a 
form or order that could legally be passed and ts contrary to the provisions of this section. 
B. 662, xnfra, cannot apply to oSenoes other than those’punishable under the IP.O,> 62 S. 239, 

Further Inquiry and revision — The Bessions Judge or Eistnot Magistrate cannot 
order further inquiry under 8. 436, infra, 8 M.L.T. 389, but the High Court in revision has 
power to direct a retrial in very exceptional cases, 13 M.L.J. 225, and generally without an 
order for le-tiial no fresh complaint can be entertained, 22 Cr. L.J. 331=61 Ind. Cas. 59. 

' For form of warrant of commitment on a sentence of imprisonment or fine, see Boh. V, 
No. 29. 


24 - 6 . A Ma^strate may, under section 243 or section 245, convict 
the accused of any offence triable under this Chapter 
Finding not limited ^hich from the faots admitted or proved he appears 

by complaint or sum- ^ . 

moas, to have committed, whatever may be the nature of 

the complaint or summons. 

This Bcctlou does not mean that an acensed in a summons-case can be convicted of an 
ofience alleged to have been committed on a date to which reference has been made in the 
complaint or summon^, 22 Or. L J. 559 = 62 Ind Cas. 57S. This seotion empowers a Magie- 
trate to convict the accused in regard to any other offence pritria facie established by the 
evidence adduced by the prosecution, bat he is bound in such a case to proceed under 8. 243, 
supra, and state the particulars of such offence to the accused so as to finable him to defend 
himself, 22 W.R-(Cr.)j40; where certain accused persons were summoned to answer a charge 
of criminal trespass, but the MagistraU oonvieted them under this seotion of the offence of’ 
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miKhicI Kod assiult, it w»i objected thtt the MaKiilralo could not so cODviot the accused 
without rC'Cpeoing tho trial and toilowlng the proccduro laid down la Si. 3{3snd Hi, 
tvpra, the nigh Court held that the couvictioa was leg'll. 36 C. 669. This section aathorirca 
a Magiilrate to conrict an Bccu«cd person of s non*cogni»blo oSenee llko asBauIt when ha 
was sent bj the police for trial under the Cltjr Munlelt'al Act even without a formal complaint 
from tho person assaulted when the poHco took action at the inaUneo of tho person assanllcd 
and as a witness bo evinced a desire that tho accn<ed should bo proceeded against. S. 639 (e). 
fn/ra also supports this view, 23 Bom. L.R. 231s27 Cr. L J. 493bS 3 Ind Cat 696 fotloio- 
ins 36 C, 869. A conviction lor an offence other than that shown in the complaint is Illegal, 
22 Cr, L. J. 331«61 Ind. Cas. 69. 


Kon*appearance 

complainant. 


247. If the summons has been issued on complaint, and upon tho 
day oppointed for the appearance of the accused, or 
any day snbscquent thereto to which tho hearinff 
may be adjourned, the complainant does not appear 
the Magistrate shall, notwithstanding anything hereinbefore contained, 
acquit the accused, unless for some reason he thinks proper to adjourn 
the hearing of the case to somo other day : 

Provided that where the complainant is a public servant and his 
personal attendance is not required, the Magistrate may dispense with 
his attendance and proceed with the case. 


Scope of the aectlon.-'-This tactioa Ia;s down a geuenl priociple that a persoo 
charged with a tummons'caio oSeoee is eotltled to an aequItUI >1 the complalaaok is absent 
without lofScieot cause and there isoorcasos wby the right ibould bo deuicd wbeu the hlagis* 
trate follows a patlieulat procedure, 41 U.L.J. 119»17 L.W. 229 The Codecontalus no 
ptovliloo aaalsgaua to 0. IX, t 4,C.P.O., enabliog the Court to set aside aa order passed foe 
default of appeiranee. Such default eatails an acquiUil wbichesnoDi; be reopened b; the 
High Court, 52 U.L.J. 173-1927 U.U.H. 274- 33 M LT. 203s2S Cr.L.J. 270^100 lad.Cae. 
233; when In a sommons-caso thecomplainaot issbsout tbo Uagistrato isaot entitled to strike 
ofitbe complaint and suchstrikiug oB is not the same as an acqaitlal nor can the Magistrate 
entertain a second complaint end acquit the accused as be oanuot do bo lu a case which he 
had not tried and the most he could do on the second complaint would be to record an order 
of discharge, 10 Bom.Ii.R. 628^8 Cr.It J. 139. This scctioa merely authorizes a Magistrate 
to adjourn the ease to enable the complainant to appear It does not authorlzo himtodls' 
pense with the appearance of the complainant except when he Is a public servant. In a 
summons^caso where the complainant bad gone to Ungland and it was unfair to the accused 
to keep such a petty case pending till tho complain sat returned the Msgislrato was right in 
acquitting the accused, 27 Cr. L J, 1022-96 Ind. Cas 678. Courts lo the Muffassal, no 
doubt, take it as their right aud privilege to eit at any time as they like, regardless of tho 
convenience of the parties concerned. The parties being suitors before it do not boldly 
object to the prolonging of the Court hours or taking up of cases late in the day for fear of 
incurring the displeasure of the presiding officer of the Court. The Courts should not take 
advantage of the weakness of the parties, 29 Cr. L.J. ‘239-167 Ind. Cas. 827. This section 
lays down that if a summons has been issued on complaint and on a date to which tha 
bearing is adjonmed the complainant does not appear the Magistrate shall acquit the acousod 
unless lor some reason hj thinks it proper to adjourn tha bearing for some other day. The 
question is what is the legal conssqaeaee of the case not having been takeu np on the day fixed 
for hearing at all. The tight to an order of acqnlttal accrues to tbs accused upon 
two conditions and is dependent first on the absence of the complainant and secondly, on the 
Court not adjourning the esse. If a ease is not taken up at all !t cannot be said that the 
sooond condition is fatfilled, for, there la no knowing In what way tha Court'e discretion 
would have been exercised It It bad been taken np To adopt any other view would result in 
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uzmecessir;’ bsrdshlp to tho oompUiaaDt aad vadne leaieno; to tbo accused. li tbeiefora 
the compUloaat fails to appear oo the data fixed for faeariag and the Msgistrate oi&its to tale 
np the case, the accused is not entitled to an acqoittaJ, 26 Or. E.J, 105l)«>87 lad Cas. 370 
where 2S Cr. L4. 492=77 Ind. Caa. 892 is followed. A Magistrate is not bound to wait W1 
the close cf the day in the trial of a case. If the complainant Is absent when the case is 
called on for hearing the Magistrate is jnstified in dealing with the case under this section 
and acquitting the accused. The presenoe of the complaisant'e rakil alone is sot suiScieDt 
compliaaeQ with the requirements 0} the section. In criminal cases, unlike as in cItII cases 
the presence of a party’s vakU ia not considered as the presence of the party. Except where 
the Court dispeoees with the petsooal attendance of the accused and allows him to appear by 
pleader or agent hia presence is essential. A complainant cannot he represented by a pleader 
in order to take away the jurisdiction of a Magistrate to proceed under this section. -The 
object of the section is to prevent a complainant from being dilatory in tbe prosecution of the 
case and if ha does not care to be present when the case le called on the acensed is entitled to 
an acquittal unless the Magistrate chooses for rcasooa he thinks proper to adjourn the case, 
49 U. 883 foXlawing 7 H. 213 and 3S6. This seotion is applicable only to a case where 
summons is issued to tbe accused on a complaint and not to a ease taken, upon a police 
report. Appearance of the vakil for the complainant is not en appearance of (ha complsin- 
aut within the meaning of this eection, Weir II, 809. Where after the examination of tbe 
witneaaea for tbe prosecution and the defence tbe Magistrate adyoumed tbe ease for 
argument for the purpose of tbe documentary and oral evidence being explained to 
him and on that adjoutoed date the complainant did not appear and tbe Magistrate 
dismissed the complaint and acquitted the acensed under this section, jt was held 
that tbe acquittal was proper, 18 C.W.N. 584=1S Cr, £,.J. 731 «'22 Ind. Cas. 739. Where 
a ease was called by mistake on a date not fixed for hearing and the complaint was 
dismissed and accused acquitted on account of (be absence of the complaisant under this sec* 
tloa, and tbe Magistrate having found out tbe mistake oo tbe date really fixed lot bearmg 
ignored the previous ordee wcoagly passed, and proceeded wltb the case which ended in a 
eocvtctloQi it was held that tbe procedure of tbe Ifagistrat e was proper and be bad juriidfc* 
tlOQ to {gooce bis prevtcus order of acquittal which was a nullity, 47 0. liT/oHowtng Weir 
U. 307i 42 G. 363. When a party was summoned to appear on a particular day at a particnlar 
bout and "he appeared at that hour bot (be Court was not sitting then but sat only later on 
when (he patty was not present, it cannot be said that the party /ailed to appear within tbe 
meaning of this section, 23 L.W. 358= 28 Cr. 1/ J. 208 (21=99 Ind. Css 944 (2} 
An order of acquittal passed owing to the non-appearance of the complainant on tbe 
data fixed for disposal of the case 18 wholly without jurisdiction when to the knowledge 
ol the Magistrate (be complainaut bad died before such date, and such an order is no bar 
to tbe Magistrate taking cognizance of a fresh complaint made by another semol; of the 
xnaster, for tuischlef to whose property the deceased bad preferred tbe first complaint, 
1 SC.W.N. 1211«*1S Cr £>J. 726=26 lad. Caa. 174. Where a Magistrate adjourned acaso 
for pTOSOusoiug judgmeut and on the adjourned date aeqnitted tbe accused on account of 
the absence of complainaut to beat judgmeat, ft was held that (he esse did not fall within 
the previsions of this seetiou as {b« beariogof the csea bad already been coaoluded, 
46 C. 867. When in a compoundable ofience, after the death of (ha complainant, bis 
nephew applied for substitution of his name in hie place and the Magistrate directed tbe 
case to be proceeded with on the ground that the accused had been guilty of contempt of tbe 
proc»s of tbe Court, it was held tbat tbe Magistrate ought to have passed an order of 
acquittal under this section on failure of complainaot to appear at the hearing of the ease 
unless be thinks proper to adjourn tbe case to some other day, and tbe ground on which the 
Magistrate cbosa to proceed with the case wae not valid, and tbe High Court acquitted 
(he accused, 10 C.W.N, 334-16 Cr. t J, 822»M Ind. Cae. 698. Death of complainant 
operates as a statutory acquittal. Beasonsfoc adjouming a case apply only for making 
the complainant to appear and cannot pogatbly apply when he is dead and the Magis' 
(rate bad no jurisdiction to proceed with (he case aftee the death of the complatnsnt, 
51 M, 839. Bee 24 C,W.N, 199. But see 20 C.W,K. 862 wbaw ft was held 
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(hftt Ihlf section mt ptlmtrily intended to apply to acemplslnaot wbo is allro and docs net 
appear. The closing vords cf the first paragraph acetate suggest that the case should bo ' 
adjourned in order to enable the complainant to appear. When a case was disposed of under 
this section, the compl.ainant and the accused both being absent, the order under this section 
operates as a bar to further proceedings. An aci)aittal under this section acts as a bar to 
further proceedings equally with an acquittal ou tbe merits under S. tOT, IS A. 88. The 
proTisions of 8. 403 in/rn that a fresh trial willnot be barred unless the accused has in the 
first case been "tried" does not limit the e(l4]et of an order of acqallt.al under this soctioo, 
3IH. 233, wberoIC.W.N. 3tSand7C.W.K.71tandl93 followed • AO U. 976, followed In 
19 C.L.J. 119 at 121«33 a.W.N. 260, Boo also 31 Bom. L R. 793. An order of acquittal 
under this section on a date other than the date fixed for heariog is no order at all and is 
a nullity, 12 C. 363 ; Weir II, 307; under this section the bfsglstrato Is given a discretion 
to acqnit the accused in the absence of the eomphlnant. But mere absoueo of the complain* 
ant cannot result In the acqaittal ol the accused without the Maglstralo passing au ordor in 
the exercise of that discretion, 23 Cr. L.J. 492=77 lod. Cat. 892, When a Magistrate acting 
under ibis section dismisses a lummons-caao on account of the non appearance of the 
complainant under 8. 203, tupra, the cSect of his order is to bar all subsequent proceedings 
on the same complaint or based on the same fact until bis order !a set aside by a competent 
authority, 3 C.W N. 760 On account of tboabseoce of the complainant the accused who 
was charged with mischief was acquitted but on the complainant's motion the District 
Magistrate revived the complaint and directed that the aeeuiod should bo proceeded against 
for theft, it was held the acquittal oq the charge of mitchioi was a bar under S. 403, infra, 
to his being put On his trial again on tho same facts for theft aod that Iho order of the 
District Magistrate was illegal, 37 C.L 3. 233 =23 Cp. L.J. 119=76 lad. Cat. 293. In acaia 
in which the compialnsot being absent, the Magistrate acquitted the accused under this 
section, it subsequently transpired Ibat the absence of the eompIeinnDt had boon procured 
by the fraud of the accased who had him arrested and kept in custody on a false charge, h«ld 
that tne High Court as a Court of Revision will not on the District Magistrate’s retereaea 
nnder S. 493 infra set aside the acquittal, as an appeal lay from the order of acquittal, and 
no appeal having been preferred by the QoverameDl so provision is made in the Code for the 
Coaxl which passed an order of acquittal under this section to vacate its order, even though such 
Older was obtained by a fraud practised on the Court by tbo accused, 38 U> 1028, followed in 
62 ML 1. 173=1927 M W.N. 271-38 U.L.T. 203= 28 Cr. L.J. 270=100 led. Cas. 238. In the 
case of cognizable oScocos where a complainant and a complaint are not nccessBry, the death 
of the injured person makes no difioconco to the criminal proceedings which are a matter for 
tho State and which are undertikon by tboQovernmeut. But oven In the case of noa-cognl- 
sable oSences BUch as, bribery, tbo Code does not intend to confine prosecution to persocsdireet* 
ly injared. The ecotion was intended to apply to the esse of a complainant who is alive but 
does not appear in Court. In the case of a non-cogaizable oflcnca instituted upon complaint 
the maxim "oefto persennfts snortfur cum persona" does not apply and the trying Magis* 
tratahas a discretion in proper cases to allow acomplaloant to continue by a proper and fit 
complainant if the latter is willing. Courts should always be on tbeir guard against needless 
harassment of an accused by substituting a complainant who is not a fit person, 28 Bom, L. ' 
R. 288=27 Or. L J. 491=93 led. Cas. 631 Thu section is not applicable to proceedings 
under 8. 107, supra, as no summons is Issued aod no aeoused in the case and the proper 
order to pass when complainant and bis witnesses are absent is one of discharge and not an 
acquittal under this section, 31 C. W.N. 333-43 C.UJ. 211-28 Cr.L.J 679=101 Ind. Cai. 607. 

Upon the day appointed for the appearance of the accused.— It Is to be 
noticed that tbo s ction does not say " npon the day on which the accused appears," but 
only " the day appointed for tho appearance of the accused" and if it had been Intended that 
the appearance of the accused to answer the charge was necessary, there is no reason why the 
Legislature should not have said so, therefore an acquittal under this section of so accused on 
whom no summons to appear and answer the charge fs serve d bars a fresb trial on tbe same 
facts under 8. 403. infra, 31 Bom. L.R. 793 at799/olfoinny 40* M. 976 and 31 M. 233. 



468 


tCHE CODE OF OBIUlNAli jPUOOEDUEE. 


tOBAK xk 

Uf>Ie55 he thinks proper to adtourn *— ThU section gkcs a Magistrate a dIscreUoa 
toadjoQtn tbs bearing nbea compUinaot is’absent and cxaratoation o{ witnesses on anjr tneb 
day duetDg cotnphinant’s absence does not necessarily vitiato ptocecdlngs, 24 C.W.N. 199. A 
Court ts not bound to wait till tba Court ia aboot to close lor tbs day, 7 H. 35^. Bee also tbe 
recentdeoisioDsoI tbe Madras High Court. 49M. WS./oI/oifefi, la51U.L.J. 739»241i.'W. 7i4 
SeoalsoSZM.L.J. 173-33 ML.T, 203=^2$ Cr. LJ. 2?0«IM lod.Cas. 233. Bat tbe Court is 
bound to use somediscretioa whea a complainant. prevented by heavy floods wbicb cotoS 
aUcommutticaUcos ; aud ittanch a case tbe acquittal wiU be aa improper exercise o! discre* 
Uon,24 Vf.E. iCr.) &4- XI the coenplMoanttedead be could not appear betoie tbe Magistrate 
and therefore tba words “unless for some reason ha thinks proper, etc,*' cannot apply to the 
case of a complamant who is dead acd the MsgIstiaUs sbonld nothare, under tbe cinum* 
sUnces, proceeded with the inquiry bat acqoilltd the accosod, Si M. 339 where 19 C.W.H. 
3^ is re/erred to I but the High Court did ioterfero in reriaion where the Magistrate after 
the proseeutioo was closed had posted the ease for the defence at aa uansusl honr in the 
night and acquitted tbe accused when ho found tba complaisant absent when tbs case was 
called, 2? Cr hi 1391-93 Ind. Cae. 607 duftKpuishtup the case in 3S H. 1028. 

Farther inquiry. — A District Magistrate or Smions Judge cannot direct further 
inquiry or xc-hear a case dealt nith under this section, 7 M 213; Weir 11, 3C8. 7 C.ty.K. 711 
and 493 ; 4 C 17 H. 316 An acqaictal o( an oQencc arising out of a eertniu set of facts 
under a wrong cceUon wiU prcTcnt a further inquiry being directed into any oSenee dis- 
closed on the same (acta until that acquittal is set aside, 23 Cr. L.J. 794a:61 Ind. Cas. 314 ; 
seesIsoSSCr L.J 3S3«s77 Ind. Cat. 293. 

Revision.— The High Court wilt not ordinarily interfere in revisios with an aeqoUtal 
as tbe local Qotemiaent canid appeal Qodet 6. 417, infra, il the acquittal is wrong or pet* 
verse, but this rule does not peoperly apply to os acquittal under this ccction and in any 
ttse the tnie will not preclude inteifereuco by tho High Court when the aequittalis tba 
reenit clan improper cintebisg at- jurisdiction. 23 Cr t 3. 794^81 lad. Cas. 314. Bea in 
this eonneotion tbe decision in 35 U 3028 where tbe High Court refused to interfere in 
teritico when mored by the District Magistrate even m a case where a tMeh was played 
opoQ tbe Court by the accused setting the complainant arrested on a charge of nuisance and 
thereby getting an acquittal under this section. Tbe only remedy open when an order ol 
acquittal bag been passed audee this ecctioo is to have it set aside by the High Court A 
Magistrate has no juxisdietion to set aside tbe order of acquittal passed by him .and rente ibe 
proceedings against the accused, sa tbe order ooder this section operates as a bar to tevlTal, 
S3 C.I. 3. 196=24 Cf. I..J. 716-7* lod. Cas. m 

248 > It a complaiaaat, at any time before a final order is passed 
in any ease nnder this Chapter, satisfies tbe Magis- 
*** ihatthere aresnfiicienfc grounds for permitting 

him to withdraw his complaint, the Magistrate may 
permit him to withdraw the same, and shall thereupon acquit the 
accused 

Scope of the aection.—This section deila wUb the trithdriwal of complaint in 
fiumtuoas case^, 6 M 3f6 ; 37 B. 363 *t 372. This section has no application to warrant- 
oases. Wheeo iberefote tbe oCeace charged U « wamot'Case, a Magistrate ought to proceed 
Trith tbe inquiry or trial in spile of tbe withdrawal by the complainant, 11 be finds tbe 
Clemeute ol an oCeoee ate made out, 3 C W N 53S ; 13 B, 600 ; 37 B. 260. This sectioa 
cootcnaplates the withdrawal of tbe oomplaiot, that is tbo cotsplalnt as a whole. When the 
complaint is against two (ccuscd and the withdrawal petition meotionecl only one of tbo accus- 
ed, it is B withdrawal of the whoJa oomplsiot and consequently a withdraws! of the complaint 
In rcrpect ol balb the accused [19213 Pa*. 1« This view aa» based on the analogy of the 
dtetsieu iu 7 C.W.N. 176, which held (bat the compoundinc of an oSeuce with regard to 
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one is a componndtng with rtgsrd to alt tbe •ceo'^d. bnt this view irns dissented from !□ 41 
U. 323 and 1 Lah. 16?. The analogy TvtU cot bold good now as the amendment in enb-ecctlon 
(5) of 8. St5 is in accordanco with tbo view in 41 M 323 and opposed to the ruling in 7 
C W.N. 176. This section enables a comptalnanlatany limo betoroa final order is passed by 
the Magistrate to apply for a withdrawal cf a case but there Is no absolnle power of with* 
drawal under this section and before a withdrawal can be permitted, there must be 
suflicieDt grounds to the satisfarutlon of the Magistrate, 53 C. 631 at C36. This section is 
Intended to apply to cases Instituted upon complaint as defined in 8. 4 (1) (li)> supra, while 
8. 219, tn/ra is intended to apply to caies instituted otberwiso tban on complaint. When 
a CiTil Court which made a complaint for oflencct under 8s. 163 and 185, I.P.C., against a 
judgment debtor for disobedicneo of an injunction issued by it being satisfied that there was 
• a disobedience, requests that the complaint may be withdrawn the Criminal Court to which 
the complaint was made will not ordinarily be justified in refusing to allow the with* 
drawal under this section, 27 Cr. L. J. 1217 (2)^99 Ind. Cat. 63 (2), hen a Magistrate took 
cogouance oi the case upon a policcreport which was DO doubt based on a complaint made 
to them, tbe person who complained to the police was not entitled under this section to with* 
draw charges, and the order of tb e Magistrate leimilling the case to ho withdrawn is bad fn 
law, 23 M. 626. It ia not competent fora Unnicipa! Council to withdraw a complaint 
under this section when the complaint waa preferred by a pereou in virtue of an express 
anthorization by the Municipal Secretary to whom the powers of'ihe Chairman were delegated 
Under the District Municipalities Act, 27 H L.J. 617^15 Cr.D.J- 299 ~ 23 Ind.Cas. 5C7. When 
a complaint is withdrawn under this eection it is a withdrawal of tbe whole complaint evai 
though the withdrawal is agiiQSt one of the accused It is a question Sf fact whether a 
withdrawal IS In whole or m part. The ofience alleged to bare been committed, however, 
numerous the oQenders be, is one and the Code does not contemplate the partial wiibdrawal 
of a complaint or withdrawal agaiost some of the ofiei-dets on)}, in spite of (be fact 
that the complainant may now compound against some of tbe accused nr der S. 846 (cj, infra 
and continue tbe case against tbe remaining accused, 5 Lab 239. The eSectof a with- 
drawal of a oompouodable charge tried with another which was oon*compouudable is that 
the Magistrate was entitled to acquit the aecnsed under this section treating tbe petition of 
compromise as one of withdrawal of that charge, 42 A. 202. 

At any time before a (Inal order 15 paased.— -These words do not apply to a 
time before tbe accused has been ordered to appear inasmuch as B. 242, supra, applicable to 
the trial of aummODS'cases, says that ** when the accused person appears or is brought 
before the Magistrate the paiticnUrs of the oQence of which he is accused sha)! be stated to 
him, and he ehall be asked if he has any cause to show why be should not be convicted." 
So an order on tbe cbarge*she«t that tbe porsons proceeded against were acquitted cannot be 
availed of by persons against whom no process has been issued, 36 U 31S. 

Satisfies the Magistrate that there are sufficient grounds for permitting 
him to withdraw. — As tbe withdrawal of a complaint unlike the compoailion of an oSeaca 
is a unilateral act, it is quite intelligible why the Degislatuie should have imposed theneces* 
sity ol obtaining tbe permission ol the Magistrate in the case of a withdrawal of the com* 
plaint. If such a testrietlon is not imposed a person may he harassed by a purely 
vexatious criminal proceeding in which a complainant having put the accused person to 
much inconvenience and degradation might then calmly withdraw tbe complamt. To 
prevent the abuse of the process of the Court this restriction of obtaining the permission of 
the Court is Imposed, 1888 P.R. iCr. J.) 19. See also 20 C.W.H. 1209. It is for the Magis- 
trate to be satisfied that there ate sufficient grounds for pezmitliog the complainant to with- 
draw the complaint, Permittiog the withdrawal is therefore a judicial act, the exercise of 
wbichis vested ID the Magistrate by this section and the police have no authority to inter* 
lere In the matter, Ratanlal 91. Tbe Magistrate U entitled in proper cages to refose the 
application lot withdrawal made by the complainant. For example m 53 C. 631 it was held 
that the Calcutta Corporation had DO absolute power to withdraw a complamt under S. 637, 
Cal. Man, Act which is only au enablmg provision and that before tbe withdrawal can be 
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^erzQ$tie<} tbd Haglstrsts masi be fiaUsfied Ibat tban ara cvMclent grounds for doing so 
and tba Higk Court totaaed to futerfoM wltb tbe order of the Hagistrate refusing parmisslou. 

DIatfnctlon I>etwoeii.wltlidrawal and compounding of an offenco.'~A& aciof 

compounding is diSerent frora the tritbdrawal ot » complaint made to a Blaglstrate« A 
T?ithdrawal must b« bq iaUm.a;io» to tbe Udagistrate bolding tbo trial, and is peimiadlbla 
only in a saraatons-case, and ibe coznpl&inaat la R^uired in euob a case to satisfy tbe Magis- 
trate that there are safficioot gronnda for pecntUting to withdraw. Tbe Uw does not provide 
{or tbs withdrawal ot A rnttani tase. The compoanSinB of an eScnte signifies that the 
person Against whom tbe oCeaeo baa been committed, baa reoeieed come giatiScatioa cot 
necessarily of a pecuniary character ts act as an loduoement for bU desiring to abstain from 
& prosecution, and the law laid down in 6. of tha Code provides that if the offence i« • 
compoaodabU, the campositioc sbali have tbe efiectofan acgoittab 210, 103 at li2'113. 
'Compromise ‘ia a word which in itsell coalenpUtea an Bgrecmentto which there are two 
parties, Wt 'wlthdiawai* has no each tneeamg. A case is compromised if with the consent 
of the acQused it le withdrawn A ca^ js withdrawn under this section not with the consent 
of the accused hut In its stead this eectiou lays dowii that petmission of tbe Magistrate Is 
necessary, 20 C.li?,N. 1203. See also 168S P.R. (Cr, J.) 19 Tbe power of withdrawal is 
confined to the complainant vi?ho has preferred » complaint. Where tbe Magistrate took 
cognizinoe ot tbecasc OB A poEice-report, tbe informant to the policnoannot beallowed to 
withdraw, 23 M. 626, aod once a Ma^etraio has ailowedw eomplamttoDo withdrawn, a 
Magistrate bastkojutisdicUoa to reviveiha case against the accueed, 25 W.H. (Cr.^ 6%, There 
an three Goatiageucies under which a persoa can be acquitted without a charge haviag bees 
fcamed.'— (I) m a eummofis-cssa under 6. 218 ; (2> nodar S 3^5 on a valid eompouBding of (be 
oflence ; (S) uodet S, 331 when tba AdTocftte-Oeneral withdraws from the pruseeatioo, 
S 4 Cr. L.J. i22«7l lod. Cal. 248. loa warrant-case with regard to a aon-compoBBdahls 
ofience U is sot eofflpeteot to a Magistrate on » private eompialBast'a efienog to withdraw 
from the prosecution to enter aa order of acquittal, 37 B. 363 When an acqnUtai rasulte 
feem a withdrawal of a oompUint, costpeasatioo OQ be awarded uoder this seetioa, such 
award of oompeasatton le illegal only wbeu the acquittal fs a stetutory acquittal 
eab-sectiOB (6) a! 8. 845, i»/ro, Owing to the composition of an ofienoe which cao be validly 
eompouoded uoder S. 815, tn/ra, Rataolal997: 11 Cr.L.4. 6383:8 ind. Gas. 3S7. See also 
Ratanlal 760. 


24-9. In any cas& instituted otherwise than upon complaint, a 
Presidency Magistrate, & Magistrate of the first 
Power to slop pro- class, or, with the previous sanction of the District 
^ Magistrate, any other Magistrate, may, for reasons 
to he recorded by him, stop the proceedings at any 


stage without pronouncing any judgment, either of acquittal oc convic- 
tion, and may thereupon release tbe accused. 


Scope ot the section. — This Bcoiloa appltea ooly to caaaa iosUtoted otherwisa tboa 
os a comqlaiat, SI Cr. Xi J. i84<>>Si lod. Car. 883 j 13 Cr. L.J. 860^17 led. Cai* 786, and 
8. 217, supra, applies to such cases, isstUuted oa oomplaiat, 8 fat. 243. 

Stay of proceedings at any JtAge.-~-Tbo order of (he Btagistrate stopping ptocoed- 
iogs without pronoaaclog a judg toeot of aeqcUttal or coavielion aod roleaeiag the accused is 
DO bic to further proceediBg& lo sccordaoca with law. Bach an order fa not an acquittal with* 
lo 8. 403, Mv/»o A Ehstrifit llagietratspurporllogto act under 8. 436, in/ra, cannot set aside 
Buch aa order as his powers uadec that eectkin are cooBoed to a cBinplaiat dismissed tmdes 
S. 2Q3or 8. 20i (3), sti^o, or wh«re tbembas bceU aa order of discharge under 8. 253 ot 
8. 259 infra. Aa order under this sectioo fic>es aot (alt under any of (hiTso sections, aod 
cannot be dealt with by tbe District Maglstmta In revinoa 13 Cr.t.J. 860" 1? Snfl. Caf. 796. 
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Frivolous Accusatiofis in Summons and Warrant'cases. 


250. (1) If, in any case tmtitatcd upon complaint or upon in- 
formation given to a police-officer or to a Magistrate, 
ral« ftWolous ot or more persons is or are accused before a 

texsUoDs Mcusations. Magistrate of any offence triable by a Magistrate and 
the Magistrate by whom the case is heard discharges 
or acquits all or any of the accused, and is of opinion that the accusation, 
against them or any of them was false and cither frivolous or vexatious, 
the Magistrate may, by his order of discharge or ocquittal, if the person 
upon whoso complaint or information the accusation was moio is present, 
call u^on him forthwith to show cause why he should not pay compensa- 
tion to such accused ot to each or any of such accused when there are 


more than one, or, if such person is not present direct the issue of a 


summons to him to appear and show cause as aforesaid. 


(2) The Magistrate shall record and consider any cause which 
such complainant or informant may sho\v, and if he is satisfied that 
the accusation was false and either frivolous or vexatious may, for 
reasons to be recorded, direct that compensation to such amount not 
exceeding one hundred rupees, or, if the Magistrate is a Magistrate of 
the third class, not exceeding fifty rupees, as he may determine, be 
paid by such complainant or informant to the accused or to each or any 
of them. 

(2A) The Magistrate may, by the order directing payment of the 
compensation under suh-section (2), further order that, in default of 
payment, the person ordered topay such compensation shall suffer 
simple imprisonment for a period 7tot exceeding thirty days. 


(2B) When any person is imprisoned under sub-section (2A), 
the provisions of sections G8 and 69 of the Indian Penal Code shall, so 
far as may be, apply, 

(5C) No Verson xoho has been directed to pay compensation 
under this section shall, by reason of such order, be exempted from any 
civil or criminal liability in respect of the complaint made or inf ot~ 
mation given by him : 

Provided that any amount paid to an accused person under this 
section shall be taken into account in awarding compensation to such 
person in any subsequent civil suit relating to the same matter. 

(3) A'complainant or informant who has been ordered under sub- 
section (2) by a Magistrate of the second or third class to pay compen- 
tion or has been so ordered by any other Magistrate to pay compensa- 
tion exceeding fifty rupees may appeal from the order, in so far as the 
order relates to payment of the compensation, as if such complainant 
pr informant bad been convicted on a trial held by such Jilagistrate. 
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pefmRted tbe Bragfstrsfe must be sailsfied (&M there are enffictent grounds for doing bo 
and the High Court refused to interfere uritli the order of tbe Magistrate refuBingpenoisslon. 

Distinction between .withdrawal and compounding: of an offence.— An act of 
compounding is diflerent from the withdrawal of a eomplaiut made to » Magistrate. A 
withdrawal must be an intimailon to the Magistrate bolding the trial, and is permiBBlble 
only in a summons-case, and the complainaat is required in such a case to satisff the Magis- 
trate that there are sufScient grounds for permitting to withdraw. The law does not provide 
for the withdrawal of a warrant-case. The comp onadisg of an ofience signifies that the 
person against whom the ofienoo has been committed, baa received some giatificatiou not 
necessarily of a pecuniary character to act as an foduecment for fais desiring to abstain from 
a prosecution, and the law laid down in 8. 345 of the Code provides that if tbeoSencels 
eompoondable, the composition shall have tbe effect of an acquittal, 21 C. 103 at 112-113. 
'Compromise ' is a word which in iiself contemplates an agreement to which there are two 
parties, but 'withdrawal' has no such meaning. A case is compromised if with the consent 
of the accused it is withdrawn. A case is withdrawn under this section not with the consent 
of the accused but in its stead this section lays down that permission of tbe Magistrate is 
necessary, 20 C.W.H. 1209. Bee also 1&S8 P.R. (Cr. J.) 19. The power of withdrawal is 
confined to the complainant who has preferred a complaint. Where the Magistrate took 
cogoizanca of thacasoona poiice-report. the informant to the police cannot be allowed to 
withdraw, 23 M. 626, and once a Ma^etrato has allowed a complaint to bo withdrawn, a 
Magistrate has n^jotisdictlon to revive the case against tbe aeoused, 23 W.R. (Cr.) 64. There 
ate three contiogencies under which a person can be acquitted without a charge having been 
framed— (1) in a summons-case under 8. 248 ; (2) nndet 6 845 on a valid compoonding of the 
ofieoce s (8) under 8. 833 wheo tbe Advocate-Oeueral withdraws from the proseeotios, 
84Cr. L J. 120a71 Ind. Cas. 243. In a warraat-case with regard to a son-eompcundabla 
ofieoee It IS not competent to a Magistrate oo a private compUiuaDt's ofiering to withdraw 
from the proseautfon to enter an order of aeqaittaf, 87 B. 369. When an acquittal nsults 
from a withdrawal of a compUtnt. compensation can be awarded under this section, sueb 
award of oompensatioo is Illegal only when the acquittal is a statutory acquittal nnder 
BUb-sectloQ (6) of 8. 845, «n/ro, owlog to tbe composition of BD ofience which eau be validly 
compounded under 8. 345, in/ra, RataaIaI957: 11 Cr. L.J. 633s«8 Ind. Cas. 337. See also 
Batanlal 700. 


249. In any case instituted otherwise than upon complaint, a 
Presidency Magistrate, a Magistrate of the first 
Power to slop pro- class, or, with the previous sanction of the District 
Magistrate, any other Magistrate, may, for reasons 
to he recorded by him, stop the proceedings at any 
stage without pronouncing any judgment, either of acquittal or convic- 
tion, and may thereupon release the accused. 


ccedings when 
plainant. 


Scope of the section. — This section applies only to cases instilnted otherwise than 
on a complaint. 21 Cr. L.J. 1B4-54 lod. Cos. 838 ; 13 Cr. L.J.S60sl7 Ind, Cai.796, and 
B. 2l7, aupra, applies to such cases, instituted on compUlnt, 6 Pat. 243. 


Stay of proceedings at any Btsge.— The order of tbe Magistrate gtoppiag proceed- 
ings without pronouncing a Judgment of acquittal or conviction and releasing tbe accused is 
Qo bar to further proceedings in accordance with law. Such an order is not au acquittal with- 
in 8 403. infra. A District Magistrate pnrportlng to act uaderS. 436, in/ra, cannot set aside 
such an order as his powers under that aoctioii are conflncd'to o complaint dismissed under 
S 203 or 8. 201 (3), sujiro, or where (here has been an order of discharge under 8 353 or 
8. 350 infra. An order under this aection does not fall under any of those sections, and 
cannot be dealt with by the District Magistrate in revision 13 Cr.L.J. 869sl7 Ind. Cat. 796. 
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Frivolous Accmations in Summons and Warrant-eases. 

250. (1) If, in any ca«e instituted upon complaint or upon in- 
formation given to a police-officer or to a Magistrate, 
False, irlToloui ot 0”® pcrsotts \s Or are accused before a 

Te»Uoui McuKitloDs. Magistrate of any offence triable by a Magistrate and 
the Magistrate by whom the case is heard discharges 
or acquits all or any of the accused, and is of opinion that the accusation, 
against them or any of them was /afie and cither frivolous or vexatious, 
the Magistrate may, by his order of discharge or acquittal, if the person 
upon whose complaint or information the accusation was made isjprtfscnf, 
call upon him forihioilh to show cause why he should not pay compensa- 
tion to such accused or to each or any of such accused when there are 
more than one, or, if such person is not present direct the isstie of a 
sunjiHons to him to appear and sftoto cause as aforesaid, 

(2) The Magistrate shall record and consider any causa which 
snch complainant or informant may show, and if he is satisfied that 
the accusation was false and either frivolous or vexatious may, for 
reasons to be recorded, dtrect that compensation to such amount not 
exceeding one hundred rupees, or, if the Magistrate is a Magistrate of 
the third class, not exceeding fifty rupees, as be may determine, be 
paid by such complainant or informant to the accused or to each or any 
of them. 

{2A) The Magistrate may, by the order directing payment of the 
compensation under sub-section (2), further order that, in default of 
payment, the person ordered to pay such compensation shall suffer 
simple imprisonment fora period not exceeding thirty days. 

(2B) When any person is imprisoned «7ider suh-section (2A), 
the provisions of sections 68 and 69 of the Indian Penal Code shall, so 
far as may be, apply, 

(20) No Verson toho has been directed to pay compensation 
under this section shall, by reason of such order, be exempted from any 
civil or criminal liability in respect of the complaint made or infor- 
mation given by him ; 

Provided that any amount paid to an accused person under this 
section shall he taken into account in awarding compensation to such 
person t»i any subsequent civil suit relating to the same matter. 

(3) A^complainantor informant who has been ordered under sub- 
section (2) by a Magistrate of the second or third class to pay compen- 
tion or has been so ordered by any other Magistrate to pay compensa- 
tion exceedtny fifty rupees may appeal from the order, in so far as the 
order relates to payment of the compensation, as if such complainant 
or informant had been convicted on a trial held by such t*' - 
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(4) Where an order for payment of compensation to an accused 
person is made in a case %vbich is subject to appeal under sub-section (3) , 
the compensation shall not be paid to him before the period allowed 
for the presentation of the appeal has elapsed or, if an appeal is pre- 
sented before the appeal has been decided and lohere such order is made 
in a case which is not so subject to appeal, the compensation shs.ll not 
he paid before the expiration of one month from the date of the order. 

Extent of amendment.— This seotlon has been partly to-drafted. The amonnt 
awardable is raised to rupees.ooe hundred unless tba Magistrate is a third-class Magistrate 
who can award onl7 rupees fiftj. Imprisonment in default of payment is to be fora period 
not exceeding thirty days and the order aw.atding compensation may now specify the same, 
and the provisions of Bs. G9 and 70, ore made applicable to such imprisonment. This 

section is made applicable to false, frivolous or vexations accusationa; (1) for the pnrposc of 
recovery and imprisonment in default of payment, the compensstioii will be treated in all 
respects as a fine; (3) the procednro in awarding compensation baa been clearly laid 
down by, directing that a Magistrate in his order of disoh arge or acquittal may call upon 
the complainant to show causa why he ahonld pot pay compensation, and ha shall then 
consider and record any eanso shown and pass such orders as be sees St, As the section is 
now worded, the order to pay compensation is p.art of the order of discharge or acquittal 
and the recording and consideration of objeotions is to pre cede such order. The procedure 
now adopted is mote logical, An appeal is now also provl ded in cases where a Magistrate 
other than a second or third class Iifaglstrato awards more than fifty rnpees as compensation. 

Scope and object of the section.— This section is a penal provision and must be 
construed strlotly. There is, therefore, no authority lor Introducing into it words which 
would extend the liability to pay compensation to any person beyond the actual complainant 
or person who gives the information on which the case Is initiated. The word ' in/(>rffiafton ’ 
as need m this section is limited to the infomtation given and entered mtho cognisable 
register under S. 16i. supra A person who abets the giving of information or a person 
who gives inlormatton on which the laformation is recorded under S. isi, supra, or one who 
appears afterwards in the case is not within the section A wide oonstruetion 
of the section would enable M^ogiatrateS to order compensation to be paid by persons 
not contemplated by the eectloo, 21 CP. h.J. led. Cae. SOI; 20 Or. L,J loO^Sg 

Ind, Cas. 980. The provisions laid down herein should be strictly /olloued, SO Cr, L.J. $58 
*sll5 lad. Cas 33$. The section applies to proceedings under this and following 
Chapters incloding eummary trial, 11 U. i$2. The object of the section is not to punish 
a complainant, but, by a summary order, lo award some compensation to the person 
against whom a frivolous or vexatious accusation is brought, leaving him to obtain further 
redress against the complainant, if he seeks tor it by a regular suit or criminal prosecution. 
30 G. 123 (F.B.) at 129 ; 16 Cr. Ij J. 92-26 fad. Gas. 1004 ; 1881 A.V.N. 167. The principle of 
giving compensation is to recompense by way of dameges the party who has been vcxationsly 
dragged before a Criminal Court, 33 U 1091 at 1003 ; under this section compensation can 
be awarded’only against a complslnant- It does not provide for the responsibility of a next 
friend or guardian who ciinnot be ordered to pay compensation, 13 Cr. D.J. 136"13 Ind. Cas. 
82$. The compensation which the Court Is empowered to award under this section is not a fine 
bnt ism the nature of damages for mallolous prosecution although it is made recoverable in 
a summary manner as if it were a fine, 26 U. 127. Pioceediogs under Chapter VIII for taking 
security are not accusations of an ofience within this section enabling the Magistrate to 
award compensation, 20 A L.J. 624; 36 A 362; 15 A. 363 ; 7 A.L.J. 743; 25 B. $8. Bo also 
maintenance proceedings do not come within the provisions of this section, 16 M. 23$; 

6 ML.T, 261. There is nothing lllcgil for a Magistrate to proceed simultaneously under 
8. $70, infra, and this section. There is no eonfliot between the two sections ns the object of 

this section Is to give some compensation to the accused who had been harassed by a false, 
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aod ftlvcIoQS or vexatious conpUlDt, xebercM iirocecdlogi under B. 47C, infra, arc laken on 
^undso! publlo rolic}r to punish comptainants for making n false charge, 10 Bind L.R. 162 

7 Bind L R. 10 ; sec also 29 C. 479; 21 M. 237;3 C. 123(F.B.): 13 Bom.L R. 49, 1901 P R. (Cr J.)6. 
If a fahochargoisof sucha nature that a prosecution It occesiatf on grounds of public pollcf, 
U may be well for the llaglstralo to act under 6. 4<C, {>t/ra, but If the charge Is ono which 
does not render it necessary on grounds ot publlo policy that n prosecution should be started 
a Magistrate may award compcn'atlon under this section and ho cannot be said to bavo 
exercised his jurisdiction wrongly, 27 M. S9 Although n Magistrate who makes a complaint of 
Court in writirg under 8, 47C, infra, la not debarred from granting compensation 
It may not be an exercise of proper discretion, 20 A. S42;37B. 376 ; 21 M. 237 dissenting 
from 22 C. 586. This is a penal section and should be construed strictly, 14 Cr. L.J. 437= 
20 Ind. Cas 597; but this section doeanot warrant an order against a person who only 
instigates the giving of false Information bat does not himself make the complaint or givo 
information. There is no authority for introducing into it words which would extend the 
liability beyond the actual complainant or person who gives tho information on which the 
easels instituted, 20 Cr L J. 100a43 Ind Cas. 939. A Magistrate cannot act under this 
section when tho oQcnco has been Unfully compounded by the parties, 11 Cr. L.J. 638= 

8 Ind. Cas 337. To award compensation the Magistrate himself is to discharge or acquit 
the accused, 16 Cr. L J. 92=26 Ind. Cas 1004. 

Any case Instituted upon complaint or information given to b police- 
officer or Magistrate — ‘ CorKplotnf os iefintd in this Code ' was tho expression foundin 
this section before the recent revision of tbe Code. Kow tbe words “os defined in this Code" 
are omitted. When a certain decree-holder applied fora complaint by Court to prosecute 
his judgment -debtor for obstructing tbe Conrt BalliS is executing a warrant of attaobmeot 
issued by the Court, and the Court when refusing the same passed an order under B. 476 infra, 
sending the judgment-debtor to the nearest first class Magistrate for trial who in discharg- 
ing the accused awarded compensation against tbe decree-holder, it was held that the 
order for compensation was bad, as the accusation was not made upon Vte complaint ot 
information of the decree-holder and complaint cannot include tbe deposition made during 
the coarse of the trial, 14 Bom L R. 1163. This section has no application to a case insti- 
tuua on a police report, 21 G S79 ; 7 C.W.N. 206 ; 6 C. W.H. 370 ; 7 U. 563 ; 6 A 96 ; 22 B. 
934 , Bee also 21 U.L J 844=10 M.LT. 191. This section is not applicable to cases under 
Ch. YlII of tbe Cede relating to security proceedings. The provisions therein contained are 
aimed at prevention oi and are not consequent upon tbe commission ot specified oSence. See 
also 3 Cr L Rev 410=12 ALJ 506, where it was held that an order awarding compensa- 
tion against a person layisg information with » view to start proceedingsuoder 8. 107 supra 
was not proper and was sot aside. A pohco-oSxreTio»oOin-cogoig»i-}& Mso sna/jniWaij proceed- 
ings by laying information before a Magistrate just like any other complainant, and in such 
a case tbe information which he lays will be a complaint within this section and compensa- 
tion can be awarded against such police-officer if tbe iDfomation was found to be vexatious, 
26 B. ISO (F.6.) overruling 22 B 934. Bee also 6 A. 96, whereit was held that a case Instituted 
by the police on a complaint made to them is not one instituted upon complaint under this 
section. But see 24 A. L J 221=27 Cr. L.J 702=94 Ind. Cas. 654, where it was held that a 
person who gave information to the police open which proceedings were started can bo dealt 
wUh'undcr this section and be cannot be heard to say he was merely an informant and not a 
real complainant. This section refers to Informatioa given to the police and not to information* 
which led to information beinggtveo tothepolice. If A tells B and B tells C and 0 tells the 
police : A cannot be asked to pay compensation under this section, 1929 U.W.N. 785 disfin* 
guishing (1914) M W.N. 804 A person who complains to a Village Magistrate of an oSence 
knowing that the latter most in the ordinary coarse of hfs duty report tho snbstance of the 
complaint to the police, gives information to tho police just as efiectively as if he went fn 
person to the police station and if the police charge tbe case, it is instituted on information 
given to police-officer within the 8>'ction. A comparison of tbe openlog words of this section 
with S. 190, supra, will show that they closelycorrcspondandthatthe farmer are intended 

to cover all the three methods marked in S. 190 (a), (&} and (c) in which a Magistrate may 
60 
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take cognizasce of acasa. with the siogle exception tf his ctcn TcnotcUdge or suspicion " 
which would be Inappropriate to this eection. It is difficult to underatand that a person who 
chooses to institute a frivolous or Tezatious charge in one way should be less liable to pay 
compensation than one instituting it in another, seeing that all are equally efiective methods 
of Inducing the Criminal Courts to take action, ^9 U. i006 dtssenfinp from, 22 UX J. 138. 
The same view was taken in 4 Cr. L Bev. 184, where it was held that information to the 
Village Magistrate was information to a police-officer within the meaning of this section, and 
a Magistrate was entitled to act under this eection by awarding compensation to the 
accused. Where a Station-House officer prepared a charge-sheet and presented it to a Magis- 
trate on the strength of a sanction granted to prosecute a person by the Assistant Superin- 
tendent of Police for an oQenee under 8.211, l.P.O,andtbe Magistrate discharged the 
accused and awarded compensation against the constable under this section, it was held that 
the constable was not in such circumstances the pemon upon whose complaint orinformation 
the accusation was made, and therefore the compensation order was illegal, 21 U.L.J. 644~ 
10 ML.T. 191sl2 Cr. L.J. 482sl2IniI Cat 90. BeealsoWelr 11,318 where the order for 
compensation against a public servant who aefed merely on the information of bis official 
superior was held bad. Information contemplated by this section is limited to information 
given and entered in the cognizable register under 6. 164. supra, 21 Cr. L.J. 49= 
54 Ind, Cat. 401. ' Jn/ormaii'in to apo’ics oficer' will Include not only a case !□ which the 
police were originally put In motion bat also a case where subsequent information is given 
leading to the accusation of others daring police investigation of the ease. 14 C.W N. 326= 
8 Ind. Caa. 693. A statement made by a person at a police inquiry which results in the 
institution of criminal proceedlugs against another is sot a complaint within this section 
and the Inatitutlon of the proceedings is not bis eomplabt or infonaation: given by him but 
la a result of the police inquiry, 17 Cr. I«.J. 336 =39 Ind. Caa. 912, If a person makes a 
report to the police which Is found by the Magistrate to be false, frivoloos or vexatious tbe 
Magistrate cau dimet the compUinaot to pay oompeosation under this section, 23 A L J.1094 
«37 Cn L.J. 35=91 Jnd. Cas. 67 where 1 Pat. L.J 106 is re/erred to. This sectioD has so 
applleation to a ease instituted upon a police-report or on information given by a police* 
officer, 21 C. 979 : 9 C.W.N. 370 ; 7 C.W N. 206. In 39 U- 1006 tbe Court wasiDClined to 
take the view that the term “ MagUtrale " occurring in this section locludcd a Village 
Magistrate, but the point was not actually decided, although tbe decision in 25 U. 667 which 
took a different view wae dmpprci) ed on tbe streuglb of tbe latter Full Bench ruling fn 
32 U. 23S. Under this eection a gua rdian or next friend of a minor complainant canuot be 
ordered to pay compensation to accused, 13 Cr.L.J. 136 = 13 Ind. Obb, 824. Tbe report of an 
excise officer Is a complaint failing within 8. 4 (l) (A), supra, and it is only a police report for 
tbe purposes of S. 190, supra, and not tbe section and so ao order to pay compensation can be 
passed against the excise officer who makes tbe complaint acting on the information given 
to him by an infoimot. Even it the report ie not a complaint, it is Information given to a 
Magistrate and the officer is tbe person on whose information the accnsation was made to 
make the section applicable 94 C, 371. 

Any offence triable by a Magistrate.— ’An order for compensation can be passed 
not only In Bummona-cases but also in warrant oases. 28 Cr. L.J. 450=101 Ind. Cas, 432. It 
must be an oSence first, 44 B. 463 ; 19 A. 369. OSence need not necessarily be under 
the Indian Penal Code, 4 H.W.FH.CR. 94; 1872 P.R, (Cr. J.) 11. The person must 
bave been accused before a Magistrate of an oOence, 23 B. 48. Bee B. i (1) (0) for definition 
of an ofienco. Proceedings under Chapter VIII for taking security instituted on 
the information given by a private person is not an accnsation of an offence, and 
tberetoro tho provisions of this section are inapplicable to such a case, 49 A. 363 • 36 A. 882 ; 

19 A. 863 ; 7 A.L.,J 749 ; 23 B. 48 ; 24 Cr. L.J. 228= 71 Ind. Cas. 692 ; 45 A. 363 ; 1904 P.L.R. 
(Cr.J.) 6 at p. 32. Where a complaint IS filed by a person to initiate security proceedings 
against another under 8. 107, supra, but the Court choosos to regard it as one falling under 
B. 606, l.PO., and ultimately diimisaes it, it has no jurisdiction to act under this section by 
awarding compensation even though the accusod expressed his wililDgoess to furnish 
sseuiity, it caa never bs said that the complaint was false, frivolous or vexatious, 49 A. 730 
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foXtoving tS A. S63, or to tnfttntcaanoo prococdinRi coder 8. 483 fn/ra, 16 H. 234; 
6 U.L.T. 261 p>I Ind. Cfti. 1046. Nor c«n llbo acwoof mero brcAch ol contract under 8. 3 
(1st part) of Act XIU of 1659 (Drtach of Contract), 4 C.W.N, 253. A complaint coder 8. 33 
et the Bombay thiblie ConrcjancM Act la not a complaint in respect of ac oQcnca frithio tbo 
meaning of this section, although there isaaemmar; rcnicdr provided for tho recoverj of 
the legal fare of a poblie convejance and to tbo Magistrate is not entitled to award compen' 
salioD under this section, 22 Bom h R. 163 w21 Cr, L J. 330 w 33 Ind. Cas 860; 44 B- 463. Tho 
object of the XiCglsIatcro In enacting this provision was to exclude oSenccs of a gravo natoro 
from the provisions of this seetlon and tbo words IrtahU b]/ a Magitlralt mean triable under 
8. 28, supra, bj a IfagUtrato and the eases provided bp this section aro thoso spccided In the 
6tb column of the Ood Sch as triabio bp a Magietrste. Where the Sth column shows that an 
ofieocs sap under S. 436, I.P.O., is triable bp a Conrt of Session, a Diitriet Magistrate not 
empowered nnder 8.30, tvpra, cannot pass an order under this section awarding compensation. 

* Triable bp a Magistrate ' mem ordlnarilp triable bp a Magistrate as dlstlogaisbod from the 
case ordinarilp triabio bp tho Court of Scssloo exclntlvelp, 1602 P.I/.R. (Cr. J.) 139 at p. 602. 
Therefore a Magistrate holding a proliminarp loqolrp into n case triable exclosivelp bp the 
Court of Be^ion is not competent to act under this section when he discharges the acensed, 
Weir II. 31S ; 20 Cr. L.J. 141^43 Inl Cas. 173; 49 A. 613; 25 A L.J. 913-28 Cr. L.J. 933- 
103 Ind.Caa 307 where49 A 613 ii/o/lotMi; 19 Bom. L.R. 60=18 Cr. L.J. 463 = 39 Ind. 
Caa 303 Where in a compt-iint died, the oQence disclosed wts one of daeoitp not triable bp 
a Magiatrate that will not oust the jurUdietion of the Magistrate, to make an order 
nnder this section if the Magistrate, after » prcliminarp ingoirp Issued prMsss lor an 
oOenee triable bp him. To rostriot the operation of tbii section to cases in which the 
saetion referred to in the complsmt wis an ofleoee triable bp a Magistrate woold 
terlouslp diminish the usefulness of this section and enable complainants to 
evade Its provision bp intentionailp teferriog to sections triable exelusivelp bp a 
Court of Session In filing a complaint, the complainant must be deemed to make an 
aeensation which includes not onlp the oSeoce epecificallp referred to, bat also anp oBence 
which the facts disclosed in the cemplaiot considered in the light of such inqnirp as the 
Magistrate considers necassatilp disolosod, 25 Cr.LJ. 263=84 Ind. Cat. 329. But when the 
complaint is for offences some of which aro triable exelusivelp bp the Magistrate and soma 
bp tbo Sessions Coa<'t and the accused after tnal was discharged of all tho ofiences, it was 
held that DO order for compensation conld be passed even when tho acensed was discharged 
under S. 233, infra, 43 A- 169 /offouvd in 28 Cr* L.J 430=101 Ind. Cas. 482. Where 
a Magistrate tries an accused person for ao oSenco within his jurisdiction when 
the oficnee disclosed was ooo exclnslvelp triabio bp a Court of Sossion and discharges 
the accusod, be is competeat to award compensation to tbo accused under this 
section, 43 M. 29 , 29 Cr. L J. 633-109 Ind Cas 910, bateco20 A.L.J 433 and 23 Cr. 
LJ 289=66 Ind. Cat, 913. The provisions of this section arc applicable to summons'cascs 
tried Bummarilp bp virtue of S. 269 su/ro, and compco&ition map be awarded, 11 U. 142. A 
Magistrate who has no jurisdiction to try a charge aad who inquires into the charge and 
discharges the accused cannot award conipensttion. 9 Cr. L. J. 502-2 Ind. Cas- 159. 

The Magistrate before whom case was heard.— Tho word *• hoard" was sub* 
slUutcd for the word “tried'' and as a complete trial is not necesntp now for awarding 
oompensatlon, order oin bo pissed after hearing a caso partlp, and the onlp rostrictfon is that 
evidence must be heard, lOVTR. (Cr)6. 6o compensation cannot be awarded incases 
where the oomplaiol is dlamUscd without issuing process to tbo accused, because in sneh a 
case there is no 'hearing’ wllbin the meaning of this section and there is no discharge or 
acquUtil within tho meming of this soclion. The ilagistrsto cannot award compensation 
to an accused before process is Issued for his appearance, even though the accused appeared at 
theprelimmarp investigation uadet 8. 20J. lapra bp a pleader to watch the proceedings, 

7 P.L.R 234—4 Cr LJ. 33, The words ‘the Magistrate bp whom the case is beard* mean the 
Magistrate bp whom the case is decided and not that tho evideoco must have been recorded 
bp him. The section does not up the Magistrate bp whom the evidence is heard but the 
MsgtstraU bp whom the case Is heard. A MagUtrate who decides a ease It under no aeoeuilf 
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to beat tbs eTidence onder tbe provisions ol 8. 3£0, in/ra, wbea the beating is mada oret to 
another llsgistrate Unflet the proTisioas ofS, S 46 , tn/ra, alter recording soa? evidence and 
tbe latter Magtstrate heard the rest of the eTidence and ordered complainant to pay coapea- 
eatioa each hlagistMte was competent to do sosoder thlaeectjon, l3i.L J. 63fa22 Cr. 
h^. 406“61 laJ. Cas. W6. This section is confined by Its terms to the Coarts of Magistrates 
trying cases in the first Instance and does not cooler the requisite powers oq appellate Courts 
to award compensation when aeUing aside aeonvietion, 43A,81/oliotcediQ 7 I«ah. 152; 
27 Cf. Jj.J, 570=8 £4 lad Cas. 138. The speoia! prorisioas o! this eeetjon ate applicable only 
to orjff aal trials. The words *ara tbs llagistrato by whom the case is heard' and they will not 
iaclnds » Court of appeal and tbeceloie an appellate Const while teversing a conviction can* 
ttOtawarf cotapeasatiQn noder Ihissecticn, 3 Bom, I(.E. 8il , TBorn L.K. SSS'^S Cr. 
L.d. 6S : 8 M H.G.E. Appz. 7. In Tiew of the language of this section it is oaly tbe 
Magistrate who otiglnaljy heard the case can pass an order for compensation. It is not 
intended by tbe Legislature that any other tribnoal other than the Magistrate who beard 
the evidence sbooid have the power. It vronld be inconvenient if, when the tnbnnal 
before which thscaco >s heard finds a charge proved, an appellate Court when Hriswg 
that finding conid piss an order for compemation and such order cannot bejastified by 
ioToJnng the aid of 8-428, (IHdj tn/ra.3 A.L.J. SS2-3 Cp. LJ. Ml. in order making 
a complainant to compensate an accosed for having been ftivoloosly or vexatiously 
charged does not come within tbe words “consequential or mcidental order that may be 
just and proper” oceatfing in 8. 423 tn/ro definfeg tbcpoweTsoftheappellate Courtas the 
Qxahiogef an award of compeutviioa would requite eapre.<is aotbonty, and the special 
povti cedet this section is given only to ao ongwa] xuaguterisl Court, MoTpoverf as 
tbeexeicmof sash a power by theappellate Conrt wonid involve such an extreme raeasute of 
eoatempt for tbe ludgmeat of the inferior Coart cooceroed, that it eouM hot seldom be used 
•with propriety, itoan readily be understood why tbe Legislature sbooid uotbave thought it 
worth while U, indeed, it did cot think it actoally inexpedient to extend it to such a CoSlti 
33C.1S7(F.B} at 181*62 oesrruimy 14 C.W.H. 2l2 ; 28 A. 625; 1697 A.W.M.S3 The Magistrate 
who lisard f/i^ease slcue u competeot sod his successor cauuot award cospetuattoa 
ondet this secuoo, and Bbie u clear from the wording of the ««i]On. When a esse it disposed 
of after heanog^ome of the prosecution wiioesses atd tbe Magultaie did not care to examine 
the other ivitnessos being of opinion that tbeir evidence will sot znaterisllyhelp the case the 
Magieltate was not lasti&ed m awarding compeosation aUhoogh he was estitled under tbe 
law to discharge the accused at eoy stage. But it is only after the exazoisatibn of all the 
witnesses for tbe ccmplaiuant whom be wanted to examine, tba Msgiairate can come to tbe 
conclusion that the compiaint is (a(se. Involoos or vexatious, SI K 337 ; M kf. Si at S3 ; 
2S Cr. L.J- 12S0»82 Ind. Caa. 286. 

Discharges or acquits the •ccuaed-'’~Tbe wording of this sectiou is very clear. It 
ia oqIj the trying Magistrate who, if he discharges the accased can order compesEation to ha 
paid. The appellate Court has co jurisdiction to proceed under thU section, 48 A. 80 /ollbw 
t»p23& 625 and 39 C. 157 (F.D.) /ohotred in 7 Lab 152. This section Is not Applicable 
to a case 10 wblcb a complaint Is dumtesed under 8 . So3, supra, without any process being 
issued for the atrendanoe of the person ngainat whom such complaiat Is made. Ia such a 
case there is no discharge or acquittal within tbe messing uf ibis yectlon eotitliog tbs Court 
to award compecsaUoa to the accused, 29 A. 18?> 8 eeia this connection 47 A. 722 and 51 
H L.J. 805 (FB )'>24 L W 813. Before compeosatioo is swarded, the cssemast be heard 
by a Magistrate sod he ehaU have discharged <» acquitted the accused, and the prindple of 
giving compeosatioa IS W recompense by way of damages to the party who has been vexa*^ 
tioualy dragged before a Cttminal Court, W M. 127, /oitotced in 38 H. 1091. Proceediags 
ouder this section arc intppUcable to a esse where the accused penon bashimselffcy agree* 

mentwUb the procccutor strived St a AettlBjneat and has been apartjloU. WbcanJiAtf 

Tiama was filed »n Coact staueg that tbe offence charged which was coroponudabla had been 
eoBSpoanded, the Court ought to accept the same under 8 . 315, tn/ra, and was not entitled to 
hold an Inquiry whether the charge was Irtvofoos or vexatious, to decide whether compensa- 
WooihooW be awarded to the acoaaedaader the wetioa lt> Bom. X. «. 1055*11 Cr. LJ. 835 
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‘■llod.C&l 337. The eompo^tllon under 6. 615 Imi tho edeet ot&n ncqaUtal bat there U 
no diichsrgo or acquittal nitbin the mcaDing of this section to entitle the SlagUtrste to 
arard compensation to (ha accused. When Ifaeaecased is acquitted oodar S, Si5 IC) infra b/a 
valid composition effected bj the parties, tbc3fsgis(iate li.no( entitled to act under this section. 
The reason is tbst such an acquittal is the result of an operstion of law upon the act of com' 
position effected bj the parties but an acqoltut under S. HIS or 247, tuj>ra, It the result of a 
pnrelp llsgiiteriaf act. There fs a vrlthdrawal of the complaint with the pcrmUslon of the 
Court and In such cases the ^faglitrito map award ’compensation In proper cases, 1833 P.R. 
(Cr.J.) 19; lOBom. L.R.1056 : seoalioll Or. L.J 633 = 6 Ind. Cat. 337 and RatanUt 700. 
It was held in 24 C. 83 that the acquitUt or discharge must be complete before awarding 
compensation; where an accused was chirgcd irJth odcncca under Si. 683 and 676, 
and one of the offences alone was proved, no compensation could bo awtrded as the compaint 
was at anp rate partlp true. Componattioo map bo awarded after hearing defence oTldonce 
because it Is possible that tbe MagUtrite might not bo able to detect the frivolous or Toxatioua 
natoro of the complaint until the accused had an opportunity (o explain the real atato of 
aSaira, Weir II. 316 ; 10 B. 199 ; 8 M. 331. 

All or any of the accu5ed,-~Tbe words "all or any" have been oowly added sow. 
It was not very clear whether compensation conld bo awarded when aomo accused wore 
convicted and some were acquitted. Tomaketblsclcar, the words “aHorany " woreaddod. 
CoDvietloo of some of the accused will not preclude a Magiitrato awarding componsatlon to 
others who a« acquitted. A complaint may bo well founded as regards some of the accused, 
and frivolous or vexatious as regards tbe others ao as to tender Ibo eomplaioant liable to pay 
eompsnsatioo to those others, 5 H. 381. 

U aatiifled that accusation was false and frivolous or vexatious.— >Ibs 
Magistrate must be satisfied that the aocusatlon was false and Irirolous or vexatious and it 
is only then, (hat ho is entftfed to award compeosatfon, 1681 A.W.N. 167. Tfm altoMtfoo 
now made, covers a case where the complaint is shown to be false and either frivolous or 
vexations. This eection justifies compensation being awarded when a false eomplalal is filed 
out of enmity, 24 A.L J. 161. The word * frivolous ’ comes from Latin frtgus, oold, and 
means coldly or lightly esteemed, not worth notice. Trilling acts causing slight barm, coming 
under S. 98, I.F.C. (Bsfninimu) may be held to be frivolous. Vexatious moans causing 
vexation or annoyance, teasing, dietressiog, barrassing, full of trouble. In legal language 
every prosecution is vexatious as we find In tbe maxim 'nemo debet biivexari pro cadevt 
causi. Ab qualifying an accusation tbe term /rsfo/ows indicates that (ho accusation Is of a 
trivial nature, bat it may or may not be false, 2 Cr. L.J. 209 (n) and the term vexaflous 
implies that the accusation Is one which ought not to have boen made In a Criminal Court 
and which it is intended toh-icrass the accused But neither o( the two words oxoludos the 
element of falsehood In tbe charge. Ao accusation cannot be said to bo vexatious within tbe 
meaning of this section unless tbe main inteotiOQ of tbe complaint bo to cause nnnoyanco to 
the person accused and not merely to further tbe ends of justice, 18 Cr. L.J. 1009 « 
42 Ind. Cat. 733. Again, a charge that ie (also must be vexatious thoegb it may not bo 
frivolous as well, A false charge is pateully both a vexatious and frivolous one. Frlvolons 
may be described as meaning ttifiing, silly orwfthout due foundation, 2( Cr. LJ.dfat 42« 
84 Ind Cas. 249; 10 Bom. L R. 128- Tbe term fnvoleus or vexatious covers a deliberately 
false report, 21 Cr, L.J 226=99 Ind. Cas. 98. A vexatious charge may be partly true and 
the idea conveyed by the word vexations is that the object of the person making tbs 
accusation shall primarily be to basrass the person accused xbtd. at 228. The word " false *' 
has now been added and {i in accordance with tbe decision in 30 0. 123 (F-B.) which 
overruled 28 C. 291 ; see 26 A. 912 ; 34 A. 354; 38 II, 1091 and 16 Cr.L.J. 92=28 Ind Cas. 1004. 
So there is no reason why a case In which the accoulion Is false should be considered as 
being outside the^pe ol the aecUon. Theobjectolthescctlonlsnottopnnishthscoin- 
plaioant but by a summary order to award soma compensation to the person against whom 
a frivolous or vexatious accuaatlon Is brought Isa ring it to him to obtain futlber redress II 
he seeks lor It in a Civil or Criminal Conrt. When a falsa complaint wu mads at (he 
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iDstaoce of anotbei partj l>j the eoznplftSnaat H isTdxatioas within the meanlog of this 
section, Welp II, 313; 21 Iff. 237. Bat when the complainnat finding his wife absent and 
the accused also missing, filed a comptaiat agtutist itici of enticing awaj his wife and the 
order of discharge showed that the compUIoi had good gcoaods far coming to theconclneioa 
tbit they bad gone together, though a good afiM was proved by the accnsed, the complaint 
was held to be not vexations, 3 Cr. h. Rev. 389 at S90< When a complaint is not wilfully 
false and there does notappear to bo any perversion or exaggeration of the evidence the case 
is not a fit one for compensation, 39 Cr’ L.3. S39=:lj5 lad, Cas. 900. 

Magistrate may In his discretion. — Thogoestton whether the discretion given by 
this section has been rightly exercised most always depend upon the facts of the pattienUr 
case. It the falsa charge ia of anch a oatnro that a proseention is necessary co grounds of 
public policy it may well be that a Magistrate would exercise bis discretion avrongly, if 
instead of sanctioning a proseention, he awarded compensation. If the false charge is not 
one which docs not render it necessary on gconnds of public policy that a prosecution 
should be sanctioned, a Magistrate who makes an order for eozspeusatfon cannot be said 
to exercise his discretion wrongly. These are considerations to bo borne iu mind in making 
an order under this section, 27 M 5S at 69 61. Where a Magistrate awarded compensation 
under this section in a ease in which the complaint was foned to be false and nuUcions 
and made with deliberation on aocoont of past misunderstandings and was instituted, 
knowing that there was no jost and iawlul ground, the High Conrt sst aside the order for 
compensation holding that the Magiatrite did not exercise a proper diaecetion ta granting 
compensation and pointed oot that the case was a fit one for proceeding against the com' 
pUinsnt onder 8. 211. 1.P.C , 29 G. 479. 

By his order of discharge or acqcilttai call upon complaioant forthwith 
to show cause.*— order under this section can be passed without disebaiging or 
acquitting the accused. 30 Cr. L.J. 854«>117 led. Cas. 833. When a person is accused of 
several oSences and is dischsrged io respect of some of them and acqnitted of others, it is 
stilt open to the Magtactite to make an order under this saction m respect of all tha 
acoosations when ho passes tbo final order of acquittal. It uobvionsly better for 
the Magistrate to take action in anch a case not at an lotcrmediato stage of the trial 
bat at tbo end, 27 Cr. L.J. 443»93 Ind. Cat. 2«9. This section requires that before 
a Magistrate makes it a ground for discharging an accosed that the complaint was 
frivolous or vexations, be shall hear the compiainant on that aspect cf the case 
and unless be does so, his order of 'compcosetioa is witboat jurisdiction. The order 
awarding compensatian mast be coatvined in the order of discharge or acqnittaland not, 
passed in a asparate proceeding after the accosed bad been discharged and acquitted, 
38 C. 302 foUowing 23 A. 319 ; 31 A. 354 ; 15 Cr. L.J. 290^:23 Ind. Cas. 498 ; 36 A. 132 and 
failnro to do to cannot be cured by 8. 537, infra, 26 Cr. L.J. 419>6S Ind. Cas. 129; 
20 Cr. L.J. 771-93 Ind. Cas. 6fi. But the decisioo in 38 C. 302, was distinguished in a 
latter cage. There a 3Iagistrate by bis order of discharge declared the case to be frivolous 
and directed the complainant under this section to pay compcnsatloa to the accused 
subject to any cause being shown by him nod no cause having been shows by the complain- 
ant the Magistrate, the day after, made bis previous order absolute and the High Court held 
that the order was not only reasonable and proper but it strictly complied with the reqnire* 
ments o! the eeclton The Court further remarked that it wag sufficient that the Magistrate 
fixed the compensation in bis order of discharge bnt if tbs complainant was absent at the 
time of discharge tbo Magistrate certainly would not be justified io keeping the accused In 
costody with tbo charge hanging over their bead while the complainant is fetched to show 
eatuo. The direction sbali be conditional or in the aatore ol a rule and that the rale shall 

not be made absolute nntil complainant b»d shown oanse, 18 C.W.N. 702. A complainant 

cannot insist on ao adjonmmeQt to show cause why ho shonld not be ordered to pay com. 
pcosatioo under thh section, 28 Bom. L.R. 98. A complsinant who vrat called npoo to show 
canso, stated "ay pleader will give* written reply. lam not io a position to give my reply 
BOW*' and the Msglstnte passed an order dirteting blm to pay eotnpensalJoa, It was held 
that he bad not a right to an adjournmeot toenabiahim to consull hit pleaderand givw a 
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written rep]; If be cboso Ibe procedure preeeribeS under tbli lectlon being iimilar to the one 
ptcfcribcd in tbe cire of ftti fcccQfcd perton io ft ■atsmont-ct'X] to ibow causo under B, 243, 
<uj<ra, 27 Cr, LJ. 430-93 Ind, Cas. 1$3. Jt li onl; tho trjlng Magistrate who can order 
payment of compensation nben discharging Or ftcqnitting tbo accused. The appellate Court 
bas no jurisdiction to proceed under Ibis ecetion and award compensation, 7 Litb. 132 where 
2SA. 623; 39 C. 137 (P.B ) ; 46 A. 60; 7 Bom. L.R, 998 aro/of/cucci. Whore the Magistrate 
ordered compensation to bo paid by an absenU# coinplainaot boliering that the complalnaut 
deliberately absented hitnseU on the day the judgoicnt was pronounced, it was bold that the 
order was ine';al as the section proTided tor what fe to be done in case the complainant was 
not present when judgment was delfTcred. <•#-, to summon him and give him an opportunity 
to show cause before passing tha order. The order was tbereforo set aside as Illegal, 
24 A L.3. no-,27 Cr. L.d. 128=91 Ind. Caa 704. 

Before the amendment in 1923. there was a conflict of opinion ns (o whether n Magistrate 
after dis charge could award eompcotatioD by separate proceediogs. 25 A. 313 ; 34 A 354; 
38 C. 302 ; 20 Cr. L.J. 226 and 774 held that such order was Illegal but 1916 M.W N. 139 ; 
8 Bom. LR. 847 ; 18 Cr. L J. 1014 ; 42 Ind. Gas. 738 : 36 A- 132; 21 Cr L.J. 371 = 55 lod. 
Cas. 851 took the opposite view and held that the order was leg.il By the n0\7 amendment 
the conflict is set at rest and the word ** forthwith *’ has been newly added. By this ecetion 
as amended and enacted in the precise words which are now to be fonnd in it, it w.a8 intended 
that its provisions should be observed and c.arried out by tho subordmafe Court 
Irrespective of any prejudice to the complainant occasioning a failnreof justice, It is 
desimblo and ft should be made desat that the provisions of the Code should bo obserred by 
the Magistrates lu the subordinate Courts, 29 C W N. 127=26 Cr. L J. 449=85 lod. Gas. 129, 
The law as it now stands is that only the order calling upon the eomplalDant to show causa 
why he should DOt pay compensation Is to be eootained in the order of diiohargs aod the 
eidat foe pajmsnt of compeasallOQ is Bcccssartly ft subsequent order, 7 Lah. 121 foUomi 
in 29 Cr L j. 680 = 110 lod. CftS. 232. Tbecrder is to be passed always in the preasneo of 
the complainant In Court. If the eomplamaot Is absent when the Magistrate discharged 
the accused, before he awards compensation, bo must adjourn the case to secure the atten- 
dance ol the complainant and give him an opportunity to show cause and then pass his Anal 
order. See 3 Cr, L J. 123. Where a Ktagistrale signed and dated his order of discharge, then 
recorded an order calling upon the complaioaot to show cause why he should not pay 
compensation, and recorded and considered the objections and at once proceeded to pass an 
order to pay compcnsatlott, it was held that the entire proceedings followed one another on 
one and the same date and there was substantial compliance with the provisions of tbe 
section or at most an irregularity cured by B. 537, *nfra, 6 Bom LR. 847=4 Cr.LJ.423 
followed ID 28 Cr L J. 592 = 102 Ind Cas. 560 ; 10 Cr. L J. 220. The same view was taken 
in 36 A. 132. There, after calliog upon (be complaicant to show cause, (he Magistrate 
four days later after hearing complainant passed ao order awarding compensation, it was held 
that tbe proceedings though not strictly to accordance with law were merely irregular and 
not witbont jurisdietjoo. Where a Maglstratedireeted tbe acquittal of the acensed and asked 
tbe complainant if he had any cause (o show, and immediately thereafter passed the order. It 
is only a continuation of tbe same order, and U instead of signing tbe order at two places, he 
had signed the order at the very end DoobjectiOD can be taken to the procedure adopted, 
27 Cr. L.J. 33=91 Ind. Cas. 67 where 29 A. SIB and Si A. 354 are dtstin^uhed. Where a 
Magistrate after acquitting tbe aconsed passed an order directiog complainant to pay com- 
peasatton to each of the accosed and then called upon complainant to show cause why he 
should not pay tbe same, complaioant being ftbbent, bis brother verbally showed canse which 
was held by the Magistrste to be insofiSeient ; held, that tbe complainant was in fact given 
po opportunity to show cause, 18 C.VT.N- 1277=15 Cr. L J, 707=26 Ind. Cas 153; 
23 Cr.L J.1312 b 82 Ind. Cas. 430. 

Plrect tbe person upon whose eoropialdt accusatton fa made.— An executive 
body cannot authorise one of its Serf cats (o prefer a frlvolons and rezations complaint and 
po screen its servant who prefers the complaint Irom the legal penalty ; such servant can he 
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ordered to paj compeos'VtSoQ nadec this section, Batantal SCI9. Jadici&l officers acUng jadi' 
cislly cannoS be made iiablo tinder ttfs seettoo, 1 B. 175 j 20 C. 481 ; 26 A, 183 ; 11 Cr. L J. 
634s: 8 Ind. Caa 832. Public officers are Kable to bo dealt nitb under ibis section, VSTelr II, 
317 1 but where * public semot only gare eridenceio ibe proceedioga iBstUotcd on the 
iDformatlon of hia officini superior, an order for cornpen^itien against blm was held bad 
Wcirll, 5l3X. A PoI5c^-c.fficer win )odg« iafwmatian rasy be dealt with under t&/s sec- 
tion. 26 B. 150 (F.B} nerruHng, 22B. saijlSCr t.J. 752=17 Ind. Cas. 64. Wherea 
Berrant is only a toonthpieceollils masterand merely ga^c cipression to ils mvlct’s accu* 
eatloa, he cannot be held liable under ibia eection. 14 C.W.tl. 32 &b 11 Cr. L.d, 201 Ind. 
Cas. 633. Wbers a charge sheet ooder 8. 211, T.P.C., was presented to a Magistrate by a 
constable bsvm; been prepared by an 8 H 0. undst tb® orders of an Assistant Superinten- 
dent of Police it was held ibat tba constable was cot a person upon wboee complaint or 
iDformatlon the acensatioa was made so that the Sfagistrate may make an erder under this 
Eeetioa.21 ML.J. 8?«=rlOMLT 13l*12Cr L.J. 482=12 Ind. Caa. SO; See also 1 B. 175; 
SO C 431 , 28 A. 183 ; Weir 11. 316; 12 Cr tj. C:4=:8 2nd Css 832. A gcardiaQ and next 
friend of a minor complainaatcaoDot be asked to ehow cause and against bite an order to 
pay coxopecsatlou caoQot be made, 13 Cr 1,4. 138=13 Jad CfiS 624. 

If person Is not present direct summons to him to appear and show 
cause. — tTcder the amended section U the cotopSafeant la present in Court he is bound to 
show causa immediately. Ha caUDot rnetst upon a grant of an adjoumtueat for tfjc purpose, 
eee 28 L.B 28. IfboweTer.aQ adjoaramant is granted orli tbo eotapisiaitat isnot 
present and a summons is issned to him. the Court fan pass an order at the (tdiosmed he3^ 
lug after recording and coastdeting the cause, it any. shown by the complaioant or 
IslonBeut. 31 Bom. X<.R. 63< at 583. 

Shall record aod consider any cause coroplalnaot may ahow.—Tbese word* 
are imperative and tbs omiseloo to record and consider the ob|eetioD8 ctonot be treated as a 
sere srregulanty, S3 Cr L.3 281 ; 10 Cr L J. 230 ; 10 C.W.N 644 2t Cr. 1. J. 75f. An 
order for compeuiotion made in the absence of the complainant is net a coiapliacee with 
law. as this eub-seetion says that the Magistrate shall record and consider any cause wbloh 
flucheomplaiutmay show and the order was set aside by tbs High Court, SALJ. 170 
eats Cr. L.d 258»14 Ind Ca« 657. It cannot be said th\l sa order for eompeasstioa msds 

10 spue of the request of the eompiainaot to examine al) bu remsiniog witoesses to prove 

that bis case was a true ooe u not lilegat bat ie not on® that should be made except m 
excepUouai cases Heshonld bo allowed to call wttnei^ev, for until the Magistrate baa 
heard therahecasuot say that their evidences will not help him to decide the propriety of 
Sschotderaud the extent of the culpability of complainant to assess the amount. 44 U. 
Siat53; 25Cr. £>.J. 1236=82 Ind Ca9.283. It is only after examlaleg all the witoessei 
for the whom he wanted to eximiDetho Maghtrata could come to the con- 

clusloB that the complaiot is fals®, Weolou* or rrratjoua No doubt ba was entitled at any 
stage to discharga the accused but that would not be a ground for awarding eompensatios to 
the accused, 8t M. 337/oIlcirinp 44 H. 5l at 93. The dUection to pay compensstioo should 
he part aod parcel of the order of discharge oi acquittal aud this clearly shows that no 
separate fuquiry la eontemplaicd, {18?8) A Bill. 128. It Is Dot the intention of the 
Legislature that a complainant should he entitled to ao adioumment to enable him to 
show cause, much less the opportunity of ptoduelog further eridencs. 38 A. 132 ; 34 A. 3S4 ; 
15 Cr JbJ SiSissZtlad Cat 582 The addition of the word ‘forthwith* it very efgnificant 
and supports the view taken in the abovo decisions. An opportunity to show cause must bo 
given before an order is passed, 2) Bon. L.R. 603;SCf. i. BeT. 400, An order should 
not be made without calling upon theeomplalosnt to show cause, 38 C, 302; 9 C.W.H. 814; 

11 M. 342 ; Yfftlt It, 3i0 ; Rataala! 634 A 725 ; 3 Bom. L R. 686 ; p A.L.J. 170- l3Cr. L J. 
263=14 Ind. Caa. 652, 

Bula 200, dfad. Cr, Hufes p/ Pr. says that the Sfaglstrate shoutd cal! upon the corn* 
plainaat if he la present to show came why be should not be ordered to pay compensation 
and it the complainant Is not present notice ahould be issued to him to appear oa the day 
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fixed tor dellTcry of jadsment lo ehowc^OM; if the complainant cannot baicrved with not Ico 
in a reasonable timo or appears to bo keeping oat of the sray or having boon eorred srltb 
notice fails to appear on the appointed dajr, the Magistrate may proceed ex jiarte and make an 
order nnder this section if he deems fit to do bo. 

For reason! to be recorded dlrecttn^ compensation.— The Magistrato ibontd 
itate hU reasons aaby he bolds the complaint to ba friroloni or voxatioas A b.aro statement 
(hat the prosecation erdence (s fa bis opinion highly unsatisfactory and upon tfas erN 
dence and the written statements and doenments tboro lino doubt that the complaint is 
Texatious was hold not to bo luCSeiont, 10 O.YIT.N. On a proper reading of this section 
it is clear that recording of reasons for ordering compensation to bo paid, is almost a coodi* 
tIoQ precedent to tbs proper exercise of Iba power. Tho rMording of reasons is in addition 
to the finding of the Magistrate that the ftcensation was either frtrolous or vexatious. No 
doubt there nro no words in the section catonlated to indicate what the reasons recorded 
should be but obviously the reasons mast go to show, why it is that the Magistrate considers 
the accusation against the accused to be frivolous or vexatious and why In his opinion It 
was a fit case In which an order for compensation should bo made. The reasons for the 

Magistrate finding the accusation to be frivolous or vexatious must be set out The 

policy of the Legislature in requiring that in soch a case tho reasons should bo recorded in 
writing Is obviously to aSord an opportunity to tho appellate or revising tribunal to con* 

sider the sofficieocy of the reasons so recorded. 21 L.W. £16 at 6$7»26 Cr. L J. 1S01>SO 

Ind, Caa. 157. The mete (act that a Magistrato Is trying a case snmmsrly does not jnstify 
his omission to record the eomplaioant'e objection to an order directing cempensatioD and 
*uoh an omissloo is not a mere irregularity which can bo cured by 8. 637, in/ra. The 
section shows that the Court must drst be of opinion that the complaint Is false, frivolous et 
vexatious and t hen he is to call upon thecomplainant for his explanation. It is necessary 
after hearing the explaoation that he should still be of the same opin.on. His final opinion 
should be that the case la false, frivolous or vexatious and not that the explanation of the 
complainant Is onsatisfaetor; merely .saying that the complaint is false frivolous or vexatious 
and then (bat the exphnetiou is Ujt satisfMtory does not give tbe Court of revision suffioient 
grounds for fioding whether there were good grounds for awarding compensation or not, 
30 Cr. LJ. 438-llSInd Cas. 334 /cffomMp 45 Cr. LJ. 656.^23 Ind. Car 994. 

Sub'sectlon (2j.— Under this sub section all that is prohibited is that the compensa* 
tion to the accused or each of them where there are more tbau one accused should not 
exceed rupees one hundred lu amount. This sub seclioo doos not mean, if there area number 
of accused persons, the total amouat awarded to all of them must not exceed tbe maximum, 
2A d.IuJ. r2i=r7 Ce. L.J. 7d2=S-f /ntf. Cas 8^4. 

Sub*5ection (2A).— Where Undeetbe provisions of sub'section (2j the Court orders a 
oomplainant to pay compensation seperatcly to eKh of several accused and lo default to 
suffer imprisonmeut, imprisonment may bo awarded for default of each separate payment as 
ordered, even though this sub-sectiou is not very explicit, 3 Ran 93 For the purpose of 
recovery and imprisonment In default of payment, tbe compensation Is to be treated in all 
respect as a fine. It is now enacted that the Magistrate by his order directing payment may 
further order that, in default of payment, tho complainant shall suffer simple imprisonment 
for a period not exceeding, thirty days, 8o tbs decisions In Weir II, 320 ; 18 C.W.N. 702 ; 5 
&W.N. 213 and214, 23 C. 231 and IM; 22 C 536 and 139; 18 A. 96, 19 A 73 and similar deci* 
slons, which held that the order ebonld not specify Imprisonment in default and a prior 
attempt to recover the amount wts absofatefy necessary before Imprisonment is awarded, 
arrno longer law. Tbe provisions of 8, 397. in/ro. cannot apply when tbe detention of the 
person against whom an order of imprisonment for defsnlt of payment of compensation 
under tbit sub-section is made nnder tbe order of a Civil Court as such detention Is not a 
Mntenee of Imprisonment, penal se'vituje or traniportarion and so a Magistrate has no power 
to order that the sentence of Imprlsoamsat la default, shall take effect after a term of 
detention by order of a CirU Court, 3 Raa. 93. 

6t 
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ordeied to pay 'compensation under this seeUoB, Ratsoia] 309. Judicial officers acting pdi- 
cially cannot be made liable under this eection, 1 B. 175 ; 20 C. 481 ; 28 A. 183 ; 11 Cr, L 3. 
834a:6 Ind. Cas 832. Pubiio officers ara liable to be dealt with under this section, yTelr II, 
317 ; but wiera a public Bertant only g^ta «n3ence In the ptocsedlngs Inatituted on the 
information of his official superiar, an order foe compca«tt!oQ against him was held bad 
Walt II, 3i8A. A Poliee-olBccr who lodgea information may be dealt with under tbia seo- 
Uon. 26B. 150 (P.B) overruling, 22 B. f3« ; 13 Cr. L.J. 752=17 Ind. Cas. 64. Where o 
servant is only a mouihpiceo o! his master and merely gave cspresslon to his master's accu- 
sation, he cannot bo held Hablauoder this section, 14 C.W.B 326= 11 Cr. L 3. 201 =S led. 
C&s. 693. Where a charge sheet under B. 211, 1.P.C , was presented to a Msgietmte bys 
constable having been prepared by an B-H O. under the orders of an Assistant Buperinten- 
dent of Police it was held that the constable traa not a person upon whose complaint or 
information the accusation was made so that the Magistrate may make an order under this 
section, 21 M.L.J. 8?4*a 10 ML.T 19t»12Cr Ii.3, 482=12 Ind, Css. SO; Bee also 1 E. 173; 
20 C. 481 ; 26 A. 183 ; Weir 11. 316 ; 11 Cr. L.J. C74«8 Ind. Cfts 832. A guardian and next 
friend of a minoccompIainantctaQot be asked to show cause and against him an order to 
pay compensation cannot bo mads, IS Cr. L J. 136=13 Ind. Gas. 824. 

If such person is not present direct summons to him to appear and show 
cause. — Under the amended section U the complainant is present in Court he is bound to 
show cause immcdiateJy. He caaaot losist upon a grant of an adjournment for tbs purpose, 
8ee28 Boin. L.R. £8, If however, an adjournmeDt is granted or If the complainant is not 
present and a satoaionH is issued to him, the Court can pass an order at the adjoanied hear* 
Ing attar recording and constdeeing the cause. If any, shown by the complaicaot cr 
infocmast, 31 Bom. I,.R. S9t at 593, 

Shall rocord and consider any cause complainant may show.— These words 
ate imperative and the omission to record and consider tbo objections evosot be treated as a 
meteireegoUrity, 23Cr.L.3. 261; 10 Or L J. 230 ; 10 C.W.N. 614 ; 21 Cr, L J. 751, An 
order foe cotopensation made in theabseoceof the complaisant is not a coxopliasoe with 
law, as this sub'sectlon says that the kfagistrate eball record andcoasider any eassewhich 
eueb complaint may show and the order was set aside by tbe High Court, 9A.L.J. 170 
sl3 Cr. L d. 258» 14 Ind Cas. 6S2 It cannot be said tbst an order for compensation made 
in spite of the request of tbe complainant to examine alibis remaining witnesses lo prove 
that hit ease wee a true one is cot ille^I but ie not one that should be made except in 
exceptional cases He should bo allowed to call witnesses, for until the Magistrate has 
heard them be caucot say that their ovideuces will not help him to decide the propriety of 
such order and tbe extent of tbe calp.abiUty of complainant to assess tbe amount, 44 H. 
Si at S3; 25 Cr. L.J. 12SQ— 82 Ind. Cas. 288. It is only after examining all the witnesses 
for the complainant whom he wanted to eximlna the Magistrate could coma to the con- 
elusion that tbe complaint is false, frivolous or vexatioua Ho doubt he was entitled at any 
stage to disebarge the accused bat that would not be a ground for awarding compensation to 
the accused, 51 B. 337 fcllotving 44 B. 51 at 53. The direction to pay eompensatlon should 
be part and parcel of the order o! discharge or acquittal and this clearly shows that no 
separate Inquiry is contmpUted, (1898| &B7.11. 196. It is not the intention of the 
Legislature that a complainant shoQld be entitled to an adjournment to enable him to 
show cause, mucb Use the opportunity of prodaciag further evideDCe, 36 A. 132 ; 34 A. 2S4 ; 
ISCr. LJ 904=22 Ind Cas. S82. The ndditiea of the word 'forthwith' is very signiBcant 
and supports the view taken in the above decisions Aa opportunity to show cause must be 
given before aa order Is passed, 21 Bora L.R.80S;8 Cr. L. Rev. 400. An order should 
not be made without calling upon thecomplalnaat to show cause, 38 0. 802 ; S C.W.N. 614 ; 

11 M. 342 , Weir 11. 310 ; Ratanlal 634 & 725 ; 3 Bom. L R. 686 ; p i.L.J. l70= 13 Cr. L.3. 
268=14 Ind. Cas. 632. 

Rule 200, Mad, Cr. Rules cf Pr siya that the Afagistrate should call upon tbe coni' 
plaieant if he U present to show cause why he should not bo ordered to pay compensation 

aedif thecofflplsInsQt Is cot present aoticoehoaid bo issued to him to appear on the day 
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fixed for delWery of judgment to thon c^aw ; if iho complainant cannot b« terved with nolloa 
in a reasonable time or appears to bo keepiogont of tfae waj or having been lorved with 
notice fails to appear on the appointed day, tho Magistrate may proceed ex parU and make an 
order under this section if ho deems fit to do bo. 

For reasons to be recorded directing compensation.'— Tho Magtstrato ihonld 
state bis reasons why he holds tbo complaint to bo frivolous or vexatious. A b.aro statement 
that the prosecution evdenco Is in his opinion highly unsatisfactory and upon the ovi* 
dence and the written statements and documents there is no doubt that the complaint Is 
vexatious was held not to be sufilcieot, 10 O.W.H. 849. On a proper reading of this section 
it Is clear that recording of reasons for ordering compensation to bo paid, is almost a condi* 
tlon precedent to the proper exercise of the power. The rwording of reasons is In addition 
to the finding of the Magistrate that tho accusation was either frivolous or vexatious. Ko 
doubt thero are no words in tho Bectlou caloulated to Indicate what the reasons recorded 
should he but obviously the reasons must go to ehow, why it 1$ that the Magistrate considers 
the accusation against the accused to be frivolous or vexatious and why In his opinion It 
was a fit case In which an order for compensation should bo made The reasons for the 

Magistrate finding the accusation to he frivolous or vexatious must bo set out The 

policy of the Legislature in requiring that in such a ease tho reasons should bo recorded in 
writing is obviously to aSord an opportuoity to tho appellate or revising tribunal to con- 
sider the sufficiency of the reasons so recorded, ZiL.W. 696 at 697-26 Cr. L J. IBOl-BO 
Ind. Cas, 157. The mere fact that a Magistrate is trying a case summatly does not justify 
his omission to record the eomplalnant’s objection to an order directing compensation and 
suoh an omission is act a mere irregularity which can le cured by S. fi37, infret. The 
section shows that the Court must first be of opinion that tbe complaint is false, frivolous or 
vexatious and then he is to call npon tbe complainant for bis explanation. It la necessary 
after bearing the explanation that he should alill be of tbe same opinion. Uis final opinfon 
should be tbit the case is false, frivolous or vexatious and not that the explanation of the 
complainant is unaatisfoctory merely .saying that tbe complaint is false frivolous or vexatious 
and then that the explanation is n^t satisfactory does not give tbe Court of revision sufficient 
grounds for finding whether there were good grounds for awarding compensation or not, 
so Cf.LJ. 938-llSInd Cas. 334 /ciloiotHgrjS Cr. LJ. 665-23 Ind. Cas 094. 

Sub-sectloa (2).— Uedot this eub-soction all that is prohibited is that the compensa- 
tion to the accused or each of them where there are more than one accused Should not 
exceed rupees one hundred in amount This eub section does not mean, if there are a number 
of accused persons, the total amount awarded to all of thorn must not exceed the maximum, 
24 A.L J. 221^27 Cr. L J. 702=94 Ind. Caa B94. 

Sub-section (2A).— Where underthe provisioosof sub-section (2) tbe Court orders a 
complainant to pay compensation seperately to eich of several acensed and in default to 
Bufier imprisonment, imprisonment may he awarded for default of each separate payment as 
ordered, even though this sub-section is not very explicit, 3 Ran. 93 For the purpose of 
recovery and imprisonment in default of payment, the compensation is to be treated In all 
respect as a fine It is now enacted that tbe Magistrate by his order directing payment may 
further order that, in default of payment, tbe complainant shall snfier simple imprisonment 
for a period not exceeding, thirty days. 8o tbe decisions in Weir II, 320 ; 18 O.W.N 702 ; 5 
O-W.N. 213 and 219; 29 C. 251 and 169; 22 C. 536 and 139 ; 18 A. 96; 19 A 73 and simllsr deci- 
sions, which held that the order tboold not specify imprisonment in defanlt anda prior 
attempt to recover the amount was absolutely necessary before imprisonment is awarded, 
ereno longer law. The provisions of B. 807, in/ra, cannot apply when the detention of tbe 
person against whom an order of Imprisonment for default of payment of compensation 
underthis sub-section is made nnder the order of a Civil Coart as such detention is not a 
sentence of Imprisonment, penal servitude or tiinspoctatlon and so a Magistrate has no power 
to order that the sentence et imprisonmsnt in default, shall take efiect altera term of 
detention by order of a CirU Court, 3 Ras. 9X . 

W ^ 
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SHb«$ect2on (2B) h new. 8g. 65 »nd C9, 1.P.O., ptOTide fot termination of imprison- 
ment on payment of fine or proportionate portion of fine. 

5ub*«ectfoil f2C) is also new and mapee Uclnar that tfia award of compensaifon onder 
this eeotion will not exonerate the complaisant from any civil or criminal liability with regard 
to auch complaint and the ptovi eo wblch was sob-section (5) before makes it clear that such 
amount already awarded may be taken into oonsideration in any subsequent civil proceedings. 

Sub-section (3) provides for an appeal agaioat an order for payment of compensatioo 
passed by a Mlagistrate of the second or third class and also an appeal ts now provided from 
a similar order of any other Slagistrate to pay more than rupees fifty as compensation. Ibis 
sub-section means that whenever a complainant is ordered under sub sectiou (2) to pay com* 
peusation exceeding rupees fifty the right of appaai Isgiven, whether the compeasatios is 
awarded only to one accused or Is to bo distriboled among a number of aaaused la sums not 
exceeding rupees fifty. In a case where the total compensation awarded is over rupees fifty 
to all the accused, the complainant is entitled to appeal, 49 B. 449 at 442 , 26 Cr. L J. 1504~ 
89Iad. Cas. 160 ; 29 Cr. L.J. 420=108 Ind. Cas. 617. The words of this sub-sectioa are 
general and do sot repeat the provisions of sub-Soctioos (1) and (2) stating the limit of com* 
peuaatioa to each tadmdual aoeuBcd. Whan the total amount ordered to be paid as com- 
pensation in one particular case exceeds rapees fifty there is a right of appeal even though the 
amount awarded to esoh individuaf accused may not exceed rupees fifty, 24 167=27 

Cr. L.3. 146a:9i lod Cat. 892 ; 9 L&h 482 /btloumg 49 B. 410 and 24 A L.J. 167. See also 
SO Cr. L.J. 903=116 Ind. Cft«- 215. The remedy to have the order revised by the High Court 
alter the appellate Court has declined to interlero is still open under Ss. 455 and 439, infra^ 
A Sessions Judge has no power to set aside an order for compensation made by a first 
claas Magistrate Qoless the amount exceeds rupees filty although be baa power to 
set aside the order of discharge mode by a first olau Magistrate. A Bench of the Madras 
High Court has held that when a Sessions Judge or Distriot Magistfafe is moved 
uader 8. 4S6, infra, to set aside ao order of discharge by a first class Magistrate and to direct 
a farther inquiry, if there U a further order awarding oompeasation also, the Bnaious 
Judge or District Magistrate should report (he mstterto the High Court which olotie 
would be eompetsut to deal eSeotively with both the orders of discharge and compensation, 
10 Cr, L.J. 569= 4 Ind Css. 399 This will also prevent ooufiict of deoialoos by tba superior 
and inferior Comte ; but see 18 L.W 65f /oWcici»p43A 437 and 36 C. 6U which took 
a diSerent view. There it waa held that ft it a right course to adopt (0 lUBistona 
patty exhausting all bis remedies loan iufenoi Court before be comes up to tba High 
Court, and the fact that tbe order of compeusatloa is ravisable by the High Court only, does 
sot alter tfze procedure. This section does not declare what the powers of an appellate Court 
are iu disposiog oi appeals under this sub-Bectioa and it is necessary to invoke tbs aid of 
8. 423, infra, for this purpose. B. 489, infra, illuatrates the diflere&cs in this respect between 
this section and 8. 19S supra which 'has been held to be a self-contaiued section ... It 
seems to be an anamoly which might be cored when tbe Code Is amended that no provision 
eboald be made fornotice to tbs persoa most Interested in the order being upheld in the case 
of aa appeal being ptalerred against so order of eompeneation passed by a second class or 
third class Magistrate, but If tbe matter i« taken to tbo High Court for ravlslon of his order 
8. 6S9 (9), etrietly construed, willmake U imperative that notice should go to the 

accused. In appeals under this section notice sbonld ordinatUy be given to the acensed and 
an order made without such notice even though nut illegal will ha set aside by the High 
Court under 8 439 as improper, 38 K, 3091 /oUowing 29 M. 187 and 83 M. 89 and dMlingtiieh- 
t«g 27 M.L.J. 629=16 M.L.T. 426=1 L.W, 908-lS Cr. L.J. 648-23 Ind. Cas. 848 J 2 L.W. 
1244=17 Cr. L 3.1=32 lad. Caa. 129 ; 29 Cr>L.J, 209-76 Ind. Cas. 641. Koprovisicn Is 
made by the new ameudmesi to give notice in appeals to the scctmi In whose favour ao 
award was made to support the order. 8ee27Cr. L.J. 2438S21nd. C&s. 424 where it wae 
held that though want of notice la not illegal Ufa dcatrablo generally that before an order is 
made the accused should have notice of any intaaded lutotforenes with an order of com- 
peussUon made In his favour. See nleo 63 0. S69. When the order U sought to be impugned 
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in appeal or revision, it is obligstOTy to lerre notico on the Crown, 23 Cr. L.J. llTwlOl 
Ind.CaB.162; both appeals nnd revisions are etrietljr speaking* botncen persons aggtlsTod 
and the CroavQ and the respondent in an appeal from the order awarding compensation is 
the Crown qnito a part (rom the question whether an ex accused should or should not ho 
given an opportunity ol appearing and being beard, B Lah. B63. 

Sub«aection (4).— In cases where no appeal is provided for, it is enacted that the 
compensation is not to be paid to the accused before the expiration of one month from the 
date of order within which a complainant may apply to the High Oourt in revision and got 
an order lor stay. When tho compensation anaidcd to the accused is paid over to him and 
the order is subsequently set aside in appeal or revision the amount so paid may bo recovered 
under 8 £17, infra, 1601 P L R. (Cr. J ) 2 p. S following ISBS P,R. (Or. J.) 12 and 10 A. 112. 


CHAPTER XXI. 

Of the Trial of Warrant*oa9E3 by Magistrates. 

Procedure in Warrant- 25 1. The following procedure shall be 

observed by Magistrates in tho trial of warrant-cases. 

Warraot-caaes.— For detmitiou ol a ** wamot-ease ” see 8. 4 (1) (w) tupra, Pot mode 
o! recording evldeseo In wstraot*cascs eco Ss.i35C aoddCS, infra. The distinction between a 
BummonS'case and a watraat<aso is that in a wvraut’caso sufSoieot evldoneeto support the 
charge must be recorded before a obarge can be framed and the aeoused called upon to plead, 
27 C.W.R. 623 at S24. TCo powers of a Megietrato who bas taken a wrrrant case on bis file 
ter trul are as follows:~(l} be may try it hJsself If he has jurisdiction ; he may, itba 
thinks bo cannot tof let a peeper lenteoeo or act under 8. 310 or 8. 919, send it to a higher 
Megistrate, {2} he may, if bo thinks that It is a proper case tor Sessions, commit tho accused 
under 6. S47, (S) II bo bas no power to commit, send tbe case to aooibet Magistrate to com- 
mit under S. S4C, 42 U. 33 at 83. Tho procedure prescribed by this Chapter is to be 
observed when (hero are two charges arising out ol tho same facts, one triable as a summons 
case and the other as a warraut-caso, 11 C. 91 followed in 39 U. 503. When once tho trial has 
been begun according to tho piovlsious of thuCbapt,:r ai a warnot-oase, it is notopen to 
the Migistratc ailcr recording the evidence for the prosecution and bolding that an odence 
triable as summons-case only is mads out and try nad convict the accused of that offence 
without framing a charge for tho offence which acco^ing to the Magistrate bas been made out 
by tbe prosecution evidence. lu such acaso tbe procedure prescribed by this Chapter ought 
to be followed by tbe Magistrate, 2) Cr. L.J. 237 (l)s93 Ind. Cai. 1027 (1) relyiug UQ 
19 A.L.J. 6. Bimilarly where a case is tried as a warrant-case under this chapter and the 
accused reserves his right to cross-examme the prosedution witnesses, he is still entitled to 
have tbe prosecution witnesses leciUed for cross-examination after tbe framing of the charge 
even if the charge is framed for an offence triable as a summons-oise. If this Is not done 
it is obvious that the accused will be prejudiced considerably and tbe procedure adopted 
will be considered improper. 39 Cr. LX 235 (1)-107 Ind. Cas. 385 (1). When a vramnt- 
caso is tried .as a summoos-case and the eouvictloa was passed on an admission made by the 
aecntod under S. 213, supra, which applied only to lammona-cases it was held that this was 
something more than an irrcgulerity and tbe conviction was set aside and a retrial ordered, 
as tho procedure adopted by tbe Magistrate may hive prejudiced tbe accutel. 3} H. 372; 
4tU.727. Soo3T C.W.N. 923. It la aettled law that proeeedlngi befare a Magistrate in a 
warrant case under this chipter is only an "inquiry ** cntil a charge U framed and oa a 
charge being framed it become* a " tr«1,” 38 M. 535 ; 32 M.318 aad«0. Even In the case of 
mandatory provl.loai their application moat vary according to the circumstaaees of 
case, 25 A.L J. 8tS - 23 Cr. L.J. 735 « 131 lad. Cu. 729. 
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252. (1) \Vben the accused appears or is brought before a Magis- 
trate, such Magistrate shall proceed to hear the com- 
plainant (if any) and take all such evidence as may 
be produced m support of the prosecution . 

Provided that the Mhi/tsfrofe shall not be bound to hear amj per- 
son or (^mplaUiani in anij case in which the complaint has been made 
by a Court. 

(S)The Magistrate shall ascertain, from the complainant or other- 
wise, the names of any persons likely to be acquainted with the facts of 
the case and to be able to give evidence for the prosecution, and shall 
summon to give evidence before himself such of them as he thinks 
necessary. 

Amendmeilt.—The proTiM to fiob-fiectlon It 1 is new dispenses with the bearing 
oi CDZDpIainaat when a compiajot is made by a Court in writing under Ss, 195 and 476 tn/ra. 

Scope of the section — Tbs procedure to be followed in the trial of warrant-cases is 
laid dowo In this acetioo wblcb prorides that the H>igisttate shall proceed to bear the 
complaioant, if any, and taka all eucb cridenoe as may he produced in support of tbs pro- 
eeoutloa, and, after ascertaioing the oameaof any persons likely to be acquainted with the 
facte ci the ease, he shall summon such of them to give eridence as he thfoks necessary. 
The eeollon clearly contemplates that ooca aotioo has been taken against the accused the 
oaso will formally proceed, ft le nowhere coateaplattd that a desire on the part oithe 
oemplaloant to refrain from further pateuing (be cage shall justify (he arrest of further 
proceedings. The Tsry words of S 318, supra, which occur in the chapter dealing with 
rammons'Cascs make It cleat tbat DO such action is contemplated in the trial of warrant 
cases, while 8, 2S9. tn/ra, only giTss disoretion to a hfagistrste In a warrant-case instituted 
on complaint to discharge the accused la (he abseocs of the complainant and if the offenoa 
may be lawfully compounded or u not A cogoisable odence. The principle underlying (be 
proTfsions dealing with tbe trial of ooo-oompouodaWe or cogn/aabia wanant-esjee ie fief 
whether IDS ti to tod oa ccmplaiot or otherwise, (be fiaaJ reppoasiblJKy for the conduct of 
such oases rests with tbe State and that where there is reasonable ground for belieTiog that 
an olfence has been commuted, coco (he machinery oi law baa been set in motion, tbe 
right of arresting its progress rests with tbe Stale atoue, 8 Ran. 136. This section lays 
down that not only shall the Magistrate take down all the eridence which may be 
produced In support of the prosecution but sbalJ himself ascertain the uamea of other 
persons able to gi*'D eridence foe tbe prosecution and summon such of tbe fatter as be 
thinks necessary. When a new list of witnesses la filed by complainant some time after 
the compbint was filed and after the tHal bad began, what then is tbo proper attitude lot 
tbe Court to taka up regarding such a list? The section does not appear to be very cleat 
on the point but it means that the complaloaot should himself produce what evidence be 
can in support of tbe prosecution and the Magistrate shall then proceed to bear it. The 
Oourt is apparently not bound to issue process for such witnesses or grant time for their 
production but li produced be must record their evidence. Unlike the corresponding prori- 
sl&DS in 308 (3), supra, and 244 i3f, mpira, (bore le a remarkable omission here S. 257, ia/ra, 
gives the accused power to tssas compalaeiy process to his witnesses while this section 
gives the Magisttate power to summon persoae whom he has himself ascertained to bo 
acquainted with tbo laets of the caw. When the complainant has done all he can without 
the assistance ol the Court it is then for tbo Magistrate to nscertain from the complainant 
or otherwiso tbe names of other persona likely (o give ovtdouce and he la to summon such of 
them as be thinks necessiry. ITe cannot arbltcarity refuse to summon such witnesses, ft 
U hit duty to BstUt and not to hamper tbaprosMiitioK and for that purpose he mostlMoe 
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laomons to yersoni tunned by the ecmphtninl when he ihlnbi th»t they ew XWAj In t\<i» 
tiscM eTidcnco. The MepUtnlo U not bound to, ot to IhU duty el 

Mcertalning more than once and the rrepet time lawhenevIJeiieertcdnc.d, by ^ho^'^‘•^eU' 
tion, has been taVen, 19 M. 979. 

When the accused appears or Isbroueht beforoa maelstrate.— R.SOl, iMpM, 
deal* v?ith Issoo ol process lor o.-\uitng tho acouaed to be brnnRhl er to innko Mm apivar at a 
certain time before a Magistrate. 8. 3U,am<ra, dealt with Iheponer ol the Magistrate when he 
Issoes a summons to an accused to appeae betoio him, to dlsren-io with hla petaonal atlon* 
dance and to permit him to appear by plaadar. When an acouied ta brought beloro the (Xnitl 
it is dnty of the Court to try the accused tor the oflonoo charged. There la no provision of 
latr which requires cr entitles the Magistrate togo Jato tbs question as to the legality of the 
arrest or as to bow the acousodoame Into the handsof thopoUeo. 8eo39B- 233 :S1>0. &S7i 
S6C. 121; 1839 P.R. (Cr. J.] 6; 29 Cr. L.J. 10S9 b 112 Ind. Cai. £73. 

Proceed bear the coraplalnant.— 1Ie.atiDgot a complainant within the meaning 
of this section does not involve his examination oq oath and the trial In a warrant’case la 
notirregolar merely because jt did not begiq with an examination of the eomplalnant by 
thoConrt, 42 U.L.J. 103«(ir22) U.W.N 71«13 L.W. 311. This lootlon directs that the 
Magistrate shall proceed to bear the comptainaDtand take all such evidence produced by him. 
So he cannot retuse to examine any witness merely because his evidence will bo tbo same ni 
that already recorded^ 4 U. 329 ; 2 A. 447 ; 1332 A.W.N. 179 but ho should onforeo the 
attendance of tbe witnesses. S. S33 U) empowers the Magistr.ato to dUohargo the accused 
without ezamining all the witnesses of the complainant if for reisona recorded, ho eoniiders 
the charge to be groundless. 

Take all auch evidence aa may be produced.— A Magistrate under tbissectioa U 
beuod to take the evidence of the witnesses produced before him in support ol tbe prosecution. 
But be is not bound by law to heat one witness beyond those mentioned in tbe original 
list. Tha law clesriy lays down that after the witnenes produced in support of the case 
have been heard, tbe Magistrate Is then to ascertain the names el persons likely to be 
acquainted with the facta of the case sad shall summon to give evidence before himself 
only such of them as he, the Magistrate, thinks necessary. He is not bound by law to 
accept B list thrown at bis bead from time to time by tbe police or by any one else and it 
wonld be well if the Magistrate bore this more clearly in mind. The length to which casea 
are spun out tbreatena to be a danger to tbe administration of justice, 12 A.L J. 262 at 
263-264~19 Cr. L.J. 368 b 23 Ind. Cas. 731 ; 49 U. 978. 8. MO. tnfra, ia to be read along with 
this section. By the former section it was not intended that a 3Iaglstrato should exercise 
his powers at tbe bidding of any pertoo, but that the powers are given to prevent any danger of 
miscarriage of justice just bccau!« some particular witness has not been called and are to be 
exercised with great ducretlon. Under this section tbs prosecution la given full opportunity 
of anbstantiating their whole case. But it U expected and the expectation is right and pro- 
per one, that tbe prosecution should come to Court with their case fully prepared and 
thought out. Alter the witnesses produced In support ot the prosecution are heard, it ii 
tbe duty of the Magistrate to see that prosecutors ere not allowed to set the Court on to 
a roving Inquiry lummooing persons Id tbe hope that something may bo elicited 
which would help their case, and cases which ought to be heard within a fortnight 
are spun out t) a period of six weeks and moro to tbe inconvenience ol all concerned. Kow 
a witness is not an inanimate thing and Is not to be moved about as if he were a stick or a 
Btons. lie is a living psrbon who has bis work to do and whose convcnieoce baa to be con- 
sidered. For a Magistrate to send for every person whom tbe complainant names In • 
supplementary list is a thoughtless act and lo some eases may cause very serious inconvenieoce 
to persons who oegbt not to be subjected to such tueoaTenience, 12 A.LJ. 19 at 16,17; 
14 Cr. L.J. 6S3»21 Ind. Cat. 1003. Butoncetfae Alagistrato has issued summons lo tbe 
witnesses named, be most enforce their attendance. This section applies to tbe co'urie 
wbleh may U Uken before the Isine of sommons and not after, 4 M. 329 ; 33 C. 1093; 
6 C.W.N. 943. For form of summons, see 6cb. V, Form No. XXX. 
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252 . (1) When the accused appears or is brought before a Magis- 
trate, such Magistrate shaH proceed to hear the com- 
cuUoB,^°°^ plainant (if any) and take ail such evidence as may 

be produced in support of the prosecution . 

Provided that the Magistrate shall not he hound to hear any per- 
son or complainant in any ease in which the complaint has been made 
by a Court. 

(2) The Magistrate shall ascertain, from the complainant or other- 
wise, the names of any persons likely to be acquainted with the facts of 
the case and to be able to give evidence for the prosecution, and shall 
summon to give evidence before biruself such of them as he thinks 
necessary. 

Amendment.— The pcaTtao to anb-sectioo (1 } id oew atd dispenses with the beaciog 
of coropUinant when a eoropjaint la made bj a Court in writing under Bs, 195 and 476 infra. 

Scope of the section — Tho proeedate to be followed in the trial of warrant*eas8S is 
laid down in this aection which provides that the Magistrate shall proceed to hear the 
complainant, If an;, and take oil eoch ovidence as zna; be produced in support of tbs pro- 
seoutloo, and, after asoertaioiagtheoamesolaap persons like); to be acquainted with the 
facts of tbs case, he shall summoo such of (hem to give evidence as he thioks aecessarf. 
The secUoa clearly cootemplates that ooee actioo baa been taken against the accused the 
case will foimally proceed. It is nowhere contemplated that a desire on the part of the 
ooroplalnant to refrain from further patsuiog tha case shall justify the arrest of further 
ptoeeedlnge. The v«ey words of 8. 248>st<pr<t. which occur in tho chapter dealing with 
aumaons'caece make It clear that 00 euoh aettoa ia contemplated in the trial of warrant 
coses, while 8. 259, t)t/ro, only gives dtsorettoo to a Bfagistraie In s warrant-case Instituted 
oa eomploiat to discharge the accused la (be absence of the complaiuant and if the offence 
may be lawfully cotapousded or IS not A cognizable odence. The principle underlying the 
provisions de-sliog with the trial of noa compoundable or cognizable warrant-cases is that 
whether instituted on complaiot or otherwise, the hart responsibility lor the conduct of 
such cases leste with the State and that where (here is reasonable ground for believingthat 
an oSecce has been commuted, oace (be machinery of law has been set in motion, the 
tight of arresting Us progress tests with (ha State alone, 5 Ran. 136. This section lays 
down that sot ouiy shall the Sfagestrate take down sli the evidence which may be 
produced in support of the pcosecutioa bat ebali himself ascertain the names of other 
persons able to gi^'c evidence foe (be prosecution and summon such nf the latter as he 
thinks necessary. When a new list of witnesses is filed by complainant some time after 
the complaint was filed and after the tkial bad begun, what then is the proper attitude for 
the Court to take up regarding such a list? The section does not appear to be very clear 
on the point but It means that the complainant should himself produce what evidence he 
can in support of the prosecution and the Magistrate shall then proceed to bear it. The 
Court ia apparently not bound to issue process for such witnesses or grant time for their 
production but if produced he must record their evidence. Unlike the corresponding prari- 
sione in 203 12), supra, and 2(4 {2J, supra, there is a remarkable omission here 8. 257, infra, 
gives the accused power to issue compulsory process to his witnesses while this section 
gives the Magistrate power to summon persons wbom he has himself ascertained to be 
acquainted with tba facte of the case, When the complainant has done all be can without 
the assistance oi tho Court it Is then for the Magistrate to ascertain from the complainant 
or otherwise the oames of other persons likefy to give evidence and he is to summon such of 
them AS bo thinks necessary. He cannot arbitrarily refuse to summon such witnesses. It 
is bis duty to assist and not to hamper th« praseoution and tor that purpose he must issue 
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This Eoctlon deals with discharge of aecascd tc b warrant case. See 8, 20, supra. 

Sub-aectlon (1).— An.order of discharge cannot ordinarily be passed nntil the eTidenca 
of all the witnesses for the proscention has been tshen, 9 M. 329; 20 W.R. fCr) 67; 
22 W.R. (Cr.) 23, but sub sectiOD{2)permlts the discharge of the accused at any previous stage 
of the case, if the Magistrate, for reasons to be recorded by him, considers the charge to bo 
groundless, (1911) 1 M.W.H. 149 b 9 UL.T. 302*>12 Cr. LJ. 103=9 Ind. Cas. 606. A 
Magistrate should not refuse to examine witnesses for the sole reason that their evidence 
will be to the same effect as that already recorded by him, 3 C. 339 ; 2 A. 947. 

Scope of the section — The words of this section are as plain ns any words ean be. Sub* 
section (1) states that if on talcing all the evidenco referred to in S. 252 supra and if necessary 
examining the accused, no case is made out .against theaeeosed, the tfagiatrate shall discharge 
him. Sub-section (2) says that nothing In the section shall be deemed to prevent a Magistrate 
from discharging the accused at any previous stage of the case, that is, before all the 
evidence referred to in 8. 252, supra, has been Uhen, if for reasons to be recorded the Magis- 
trate considers the charge to he groundless. Authority for supporting such a plain statutory 
provision is needless. The amount of evidence which would enable a Magistrate to say that 
n charge was groundless la BO entirely depondent on oiroumstances and no general rule or 
direction can be laid down that he is required to arrive at his conclusion jndicially and not 
capricionsly. If acting judicially he h.as come to the conclusion on gronnds recorded that the 
charge must iaii either because the allegations are falsa or because they disclose a dispute of 
a oivU nature which is distorted into a Criminal ciso or for any other reason, then there is 
nothing to prevent him from discharging the accused before examining all the witnesses 
for the complamaot, S7 U.L.J. 439 at492>39 L.W. 273 at 275=1929 M.W.N. 575 at576. 
It is not a proper exercise of the discretion vested in a Mogistrate under this section to 
discharge the accused merely on a statement by a prosecution witness of a prioradmisaion 
by the eomplatnant that the case was a false ease. In such a case the Magistrate will do 
well to heat the whole evidence and after that tocome to a conolosioo, 39 Cr. L.J. 854= 
117 Ind. Cas. B63. 

Such exarelnatlon of accused as be thinks necessary.— This seetlon does 
not plsee any restriction on the power of the Magistrate to examine the accused But 
it should bo conducted accordiQg to the provisions of B S15, tn/ra, and recorded in the 
manner laid down in 8. 361, tn/ra. A ^Isgistrttesbould not examine the aecnsed if the evidence 
adduced by the prosecution diselosei no proper subject of a criminal chtrga against him, 
1 B.L.R Appx. 10. The object of an examination of tbo accused is to enable tbe Judge to 
ascertain from tbe accused from time to time, particularly if he is uudefended, what expla- 
nation be may desire to oSer regarding suy facts stated by tbe witnesses or attarclose of the 
case how he can meet what the lodge may consider dimnalory evidence against him, 0 0 98 
at 102 and not to fill up gaps in tbe prosecution evidence, 23 C. 49 ; 27 Id. 233 ; 39 M. 770. 
An accused cannot be asked to make admissions to enable the crown to procure a legal 
decision It la not the function of a Conrt of Justice to supplement tbe deCciencies of the 
proiooution and the subject cannot.be made to suffer because of the neglect or omission of the 
Crown in the mode in which it conducts a criminal proceeding. 9 Lah 434 8. 312 in/ra says 
the examination of the aoeused by tbe Court is for the purpose of enabling the accused to 
explain anycircumstsDCe appearing in evidence against him. The Magistrate may examine 
the accused if he thinks it necessary, 48 H. 119 (FB.) at 439, 431. The MagUlrate ean 
examine tbeaeeused after the evidence for tbe proseentlon is taken to enable him to dselde 
whether a charge shall be framed or not. There may be cases where the Magistrate sees an 
easy answer to the prosecution evidence and be, desires that answer to be given by tbe 
accused before discharging him 49 A. 59i. It is not absolutely compulsory for the Magistrate 
in a warrant-case to examine the accused before framing a charge provided he does so 
after all the prosecution witnesses have been examined and before tbe accused Is ealled on to 
enter on his defence and ineb non-exarainalrm before charge where the accused has been 
duly examined at tbe close cl tbo proseentios ease, would amojot to a mere irregu- 
larity. 27 Cr. It^J. 830 = 99 Ind. Cat. 606. 
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When no carets made out Magistrate shall dUchanie. — Tha phrasa'no casa 
is taadc out' ond the phca&e * he aoosidets the charge to he groundless ’ are not used in this 
section in the same sense. Where a complaint prima facie dtaeloses sa oSence a Magistrate 
caaoot bold & cbaige to be gtoaudlese nalesa be kDox?g nbat is the sort of evidence that is 
going to bo adduced to prove it. Without examlolng witnesses and without knowing what they 
ata going to say, a Ifagistrate cannot jodictally coma to the conclusion that tha charge is 
groundless and discharge the accused, 51 M. 183. A Magistrate wha dads that ho hsd no 
jurisdiction to try tha case cannot discharge the accused under this section which authorizes 
oaly s dissbairga on the groaod that no ofiteoce has bean proved by the evidence for the prose- 
cution, but Che proper procedure for him is to sood the accused before a Msgistcate 
havlog jurtsdiGtion under 8, 316, infra, Weir 11, 333 The Legislature does not 
render the writing c! reasons by the Magistrate necessary when an accused person is 
discharged alter he baaheacdaU the piosecation evidence. It is, however, desirable that 
the Magistrate should record his reasons as his order is not final and to satisfy a Court of 
Revision that a proper judtcsal discratioa was ezeroised. The provisions of 8. 367 tn^ra apply 
only to a judgment which is a final dectaion of the case bo far as tbs Court trying the case is 
couoetned, 3 fiom L.K, 230 ; 29 G. 725. An order of discharge under sub-seetiou {iMe not 
ajudgment which indicates the final order in a trial terminating in either convicttonor 
acquittal of the accused. Ibis clear that the Legistatnre never intended that a Magistrate 
discharging an accused should ftimishhim with a certiScato of immunity from further 
molestation and the aaction does not require the Magiatrate to give raasona for his order in 
ordinary oiKamstanaes, 31 M. 593 Ahlagietrate has power to re-entettaio acompUmt or 
ol hi3 own accord to revive a proceodiog after a discharge of the accused without such order 
being set aside by a superior Court. The principle enunciated in 29 M. 126 {F.B)was 
extended to cases comiag uudet this eeotioa by SI U. S)3 Ro distlcction is pimoiple could 
be drawn between adischaege under Ihu aectioa or under 8. 203. suyiro, or S,259,<u/ra> 
A defence of dutrs /o« dcguit bas no application to a easeef discharge. It has been bald io 
RatattUl 330 that a discharge sot oparstiog as as acquittal leaves the matter at large for all 
purposes of judicial ioqaity aod there ie jorudiotioa vested in all Magistrates iaeludlag the 
Magistrate who discharged the accused to inquire again into the case and dae judioia] discte- 
tioo must be exercised 31 Bom LS. 14$w30 Cr. LJ. SSSstig Ind Caa SSf fotlavnns 
29 Bom L R 312 , 23 0 726 ; 29 M 133 ; 3S A. 123. A discharge not operating as an 
acquittal leaves tbs matter at large for all paeposos of loagistertat.taqairy, 3t M 343 at S48 
Itie competent to a Magistrate who bad tned nod discharged an accused person on a 
particular charge to again inquire into the same charge on a second compiaint, 36 A. 53 
Sea also tha deomosa in 23 C 652; 29 C. 723 (F.B.);33 0.628; 29 11. 126; 28 M.SiO; 
31 K. 543 ; 43 C. 71 29 A 7, which take the same view, but unless there is manifest error, 
or manifest misoartiags of justice no process is to isaae, 29 U. 12S (F-B }, See also 
9 Bom. L,R. 230 ; 12 Cr, L.J. 361<*ii lud, Gas. 132. But the appropriate remedy fora 
complainant whose complaint is wrongly dismissed is to move the superior Court to set aside 
thediamlssal, 1! Cr. L J. 582-B Ind.Caa. 203; 11 Cr. L 5. 203 «52Ind. Caa 636. Avery 
heavy burden lies on those who eealt to disturb in revision tha order of discharge, 10 Cr. L. J. 
160—2 lad. Cas. 825 ; 10 Cr L J, 314=3 lod. Cas. 530 The mete absenoe of a complainant 
is not a valid gronnd (or discharging tbeaceuvedta a worraot case regarding a non-com- 
poundable oSeoce, 10 C 87 ; 20 C.W.K B98, nor can a Magistrate discharge an accused on 
the ground that the accused was iliegally arrested by the poiiee withouta warrant Issuod on 
complaint of a nou-cognizablo oBeooe, 21 A. 263. 

Sub-aectlon ( 2 ) — This sob-eectfoa was introduced ta tha 1893 Coda, under which it is 
competent toa Magistrate to disobarga the accused after examlatn^ $ome cnly cf the prase- 
euttcnv>Unesses.9Ut.T. 3a2«{ign) j H W N. 143s!2 Cr. L J. 109=9 Ind. Cas. 605. No 
doubt the language ID the three sub'sactioas of this seettoa is different but itis Impossible 
to Jajdowu any general pdaolpie or attempt to define what preoisaly is meant by the word 
*'pro«ndf<M '■ Probibly, as good a deSoitiOB as any, Is that the evidence must bo euob 
that no ooavietion could hcrostedoa it It obviously does not mean that the evidence 

discloees no offeuca whatever, S?M.I».J.*99«.S9 L-W. 273»1929 M.W.S. 673. llhedoea 
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lOt be is bound under this sub'sectio n to record bis reasons for tbe sotno. The reasons ire 
to the edect that the Magistrate considers tbecbarge to be groundless and no case is made 
out agalost tbo accused When in i Tvarr&nt-ease the Magistrate discharged tbe accused 
under this section on account of the absence of the complainant it was held, sotting aside 
the discharge, that tbis section onlf provided for discharge when the Magistrate found that 
no case had been madooutorhe cinsidered the charge to bo groundless, aod when the 
complainant was absent, tbo discharge most be under S. 259, tn/rn, provided tbe offence is 
compoundable under S. 3<S, in/rn, 23 C.W.N 693. Under this inb-soction, tbe SlsgUtcate 
ma; discharge an accused person even when no witnesses are examined in accordance with 
the provisions of S. 253 tupra, 27 Cr. L J. S)l« 93 led. Cis. 1037 ; but solid and substantial 
reasons are required to justify such a eoorso. 13 C. 603 at 621 ; 11 A.L.J. 431 ; 25 Cr. L J. 
69S»8I Ind.Cas. ISj. 

Further lnqulry.~A District Magistrate ora Sessions Judge can direct a further 
inquiry under S. 4S6, infra, 32 M. 223 ; 18 Cr. L.J. 703-43 lad, Cas 706. So also the High 
Court, bat farther inqniry Is to be made sparingly and in exceptional cases and notice to 
accused should as a rule bo given before an order to his prejudice Is made, 17 L.V7. 247. lint 
it'is open to a Magistrate who has discharged tbe accused underthis section to entertilo a 
fresh eomplaint on the same charge, 2 Cr. L. Rer. 443 where 1893 A.W.N. 83 ts/o/fotrod • 
36 A. S3 ; 29 C. 726 ; 38 C. 823 ; 29 M. 126 ; 31 U. 643- See also notes at pp. 885 and 505. 

254. If, when such evidence and examination have been taken 
and made, or at any previous stage of the case, the 
rt?. Tfl,“c.‘”ip’p“n Magistrate is of opinion that there is ground for 
proved. presumiog that the accused has committed an 

offence triable nnder this chapter, which such 
Magistrate is competent to try, and which, in his opinion, could be 
adequately punished by him be Bball frame in writing a charge against 
the accused. 

Scope of the section.— This section merely lays down what a Magistrate must do 
when proceeding with the trial of narraot*casee. It would be an undue exteoslou of its 
■cope to hold that It was meant to fetter tbedlscretion of tbe Magistrate io all ciroumstaaces. 
S. 847, tn/ra. is a general section which applies to all loquirjos and trials Ind gives the 
Magistrate power to deal with the case under Chapter XVIZ at any stage before signing 
judgment and if this power ts exercised, then, tbe provisions of this section are no longer 
applicable, 3 Ran. 42 where 42 U. 83 is followed. 

The words “oratanj/stagrofthtcase’’ were added in tbe Code of 1898 Before this 
amendment, tbe 3Iag>ttrate was bound to take all tbe evidence for the prosecution before 
framing charge The amendment was made for tbe purpose of protecting witnesses from tbe 
iDconvenieoce of being required to attend a second time by enabling the Magistrate at anp 
ifo^e of th§ rate to frame a charge in writing and if a cross examioation then takes place. 
It would be in the terms of 8. 226. tnfra, and then, unless there has been •ome amendment 
of tbe charge, a sccood cross'ezaminatiOD might be refnsed, 27 C. 371 et 372. Ko Magistrate 
or Court can refuse to allow an aceuied person to cross-examine proseention wltnessea before 
charge ia framed and tbe Magistrate's procedure tu refuting to allow such eross-exammation 
was most frregnlar and In oontraventionof law. Tbs proper coarse in revision, where inch a 
procedure is adopted it for the nigh Court to cancel the chargeand direct that tbe oroee- 
examination of the witnesses be permitted, 23 Cr L. J. 936w81 Ind. Cat. 41, 21 C. 642. The 
(discretion was given to tbe Magistrate to draw np a charge at aoy previoot stage of the ease 
in order to enable the erosi-ezamlnaiionot the witsease* for the prosecution to take ptaeu oa 
their first attendanoe. Before the amendment the procedure in Inquiries held In c a i ae tria- 
ble exclusively by the Court of Session nodcr Chapter XVIII of the Code sad io trials under 
this Chapter as to warrant-cues up to the timed dtawisg up a ehatgs wu the same, and 



490 I'HB COD'S OP CaiUIKAL PKOOEDCBB. (OHAp. XXl 

there i?as no SlfficaU; tthea the aconsakilonivAs {or oSenees, some of ’nrhbh were itUbU 
exoluslrelf by the Court of Sea&ioa, while otben were triable by the Magistrate, bat whan 
some o{ the offenoea weretrfabie eiolnmely by thaCoart otSessioo, the Msgletrate cannot 
proceed under this section. 8 . 2OS, aiipra, reqalm that an opportnnSly should be zWea to 
the accused to cross-exarntno the witness tot the prosMutlon belora the stage ol proceedings 
is reached at which rt might be found neceasaty to draw up a charge, and the Msgistrats has 
power under B 213 (2) suyiro, to cancel a charge if oq tahlng iuttber evidence atter the charge 
ha finds that no case 5a made out for commitinftnt, S C.W.S. lifl »t Jilt llj. 8. 259, in/ra. 
also makes provisions forthe azaznmStJoQ of tho remaiolog witses^es for tbe pcosecation 
after a charge was framed at an early stage without axamining them all. 

Offence triable under thl^ chapter. — ^The procedure prescribed by ibie ssetiools 
applicable only to the trial ol warrant'Cases, but where one of the ofianoes with which the 
accused is charged is triable ezqloaivly by the OoQti of Session, tbati proceedinga wilt be in 
the nature of an inquiry under Chapter XVtll and S. 203, lupra, and this seotian is not 
applicable, d C, W.2? tiO Where the aocQied was tried s( one trial of defamaiton, a warrant- 
case and using cnmiaal force, a summons-case. And was coavieted at the fatter ofieaco and it 
was objeoted that tbs coavmtiou was bad as tha provisions of this saotion only aliowcd the 
Court in the course of a warrant-case to charge an ofieoc« triable ander this 'Chapter, It was 
held by thfiHigh Court that the ptocedare of the Magistrate was legal, inasmueh as the 
aliegations made by the complainant m her evldenoa cooscitated a fresh cociplaiot and the 
aoessed understood this new charge and ctoas-examined the witnesses with reference to this 
new charge SBom. LR. 6?3. Vfhere in the course of a trial under this CbapUt the warraat- 
case fails the Magistrate can then and there, ander the provisions of 6. 333, supra, try tha 
Moused for a minor oSenoe, a lammaas-ease, adoptfag the prooedara to be folfowed is trying 
eummcae-oases, 7 tf. 434. Where is tbeeoarmof a trie! under this Ohapier. the Magistrate 
finds that the charge was uusustaluable aodheiauaedUtelyproceeded to tryand oomplete tbs 
heating aitenog the seotlouintoanofieuce which is asummons-casa without framing aeherga 
and without aSordiDg the accused an opportnoity of iarthex oross-exacaining the ptoseeu* 
iioa witneeaes, it was held that the inat and oooviotioa was altogatbor bad, 2S Of. L.J. 227s; 
89 lad Caa 1027 /c/Ictmnp 59 A L J. 6^22 Cr. L,J. 140s99 Ind. Cat. 850. 

Offence which the Maefstrate waa competent to Cry and adequately pua{5ft.-~- 
A charge ie act Us be framed when the Magistrate! tl oannot blmssU punish adequately; {3} 
is of opinion that be should submit the case to a superior Magistrate under 8. SiS in/ra } (S) 
thinks the case ODgbt to bseommitUd; but» Megistratau not bound to commit merely 
because the evtdKUce disclosed another offence triable exolosively by a Conrtnf Session, 4 Lab« 
49; 37 C.L.J. 34 Pailure by a Magistrate to exercise h is own power where theoffeacs is within 
his jurisdiction, is a failure to comply with the provitioDa o{ this section and»n unneceBsary 
committal can be quashed, 26 Or. L.J. KSasgy Cas. 703. A Magistrate who Ucom* 
patent to try a case ehould not commit lb to the Bassloos aoiess be considers that he cannot 
pass an adequate sentence, 7&e mete fact (hat tha Slsgistrate was a witness to the Identid- 
cation parade is no gronDd for committiDg the acoussd, 2t AJ< 4. $2C)>»23 Cr. L 4. 663«> 
Blind CaiS. 1S3 The complaint given to the' Magiitrate gave him jorisdtoUon totrytbe 
ofienoe complained oft and, if it was estahlished, to proceed with the trial and to convict, 27 
A 69 at TO It is sot irregular to frame acbsrge oven la oases where the Magiitiate knows 
that h» may have to essd up the case to a eaperior Bfaglsirata for adequate puaisbmsnt, 

2 Cf. L J <64 lo traming a charge the Magletrete U to eonsidec the sola question, whafc is 
the cSenee disclosed by the evidence on record ? When tha Magistrate is of opinion that the 
oSenoo U one which he is competent to try bateonldaot be adequately punished by him. he 
«iocommittb«»cca»ed(»£heCourtofS«sloo,a4 C. 489 ;4f A,4S4*43Sf 83, /a!/otefJ ia 
S Ran. 42 or he may net under 9, 348, eee 2 Cr. L.J. 464 A MsgUtrale's discretion 
tocommUtothaCoartof Session le not htnitedby this section which directa tha Ms8ist«t« 
only to frame a charge, 42 H. 83. Under thU eeetion a llagSitrate has to exerefee a 
disoreUonineacbparrieuisroateaadfaispeoceedings ia the exsroiss of this diwretloa are 
clearly sobject to exatnlnailon and review by A enpecioT Court either on appeal or by wayol 
levUioDc 16 B. 680, Tb« terms of this aaotion are mandatory, It .la impentiveon a 
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la draw cp » fom»l chirt*) ftc«tn*ltba In lbs tnftnn«t IndleslM In tbU 

wvllcn and al«9 la (trielly ccturl; siith lbs proThlans ot 8 813. in/rd, 43 C L-J. lOO ; 
80 B 330 Tbt bIsKitIrtls I* kItsti 1 diwrstWi lacnmtnU la tbs Coutl at 8M«lon ontj inch 
el tbs easss as art srltbln his eompstenas io Iff bnt sthieb caw's hs It of opinion cannot bs 
ads^natclf I'ODitbtd bj bim and aa lbs; tbosid b« trlsd hj tbs Conrl of 8c«t!on, 
ISCr. L3 eeioSOlnd. Cai.393. 

tledball frame In wrlllfll a <h*rre.— It It Imrerlant (o boar In mind tbi 
fii»\SBCUcpn obTlenalf TwoRnlrrd In Vbs cods bpttwcm lbs ttsUmloaiy procKdlnf a In aiattanl* 
catst Ibat f needs lbs draaInK el n cbari;*. «blcb tnaj bs terminated bf an order ol 
dltcbarrs, that don netatsonnlto an ae>ialUal ear bar a second protMuiloe at tho IniUnes 
el lbs cemplsloant and tboss that coma alter chares framed and pleaded, which can ontf bs 
cOQclnded bj an ac'jnUtal or ccntktlon which the aecnied can alterwsrdi avail himicif 
nnder 8. 403 fa/ra- So lonK at tbs ca«a contlnnH In Iht sues ol Ini^olrr, 
tbs datj’ ol lbs 3!a(^ilnls le confined Id atcerUloIni wbilber there li an^lblcs 
that tbs person aeensed oogSt lo ba called opos to aniwrr. When Ones tbs chants 
bai baen framed and a plea bai been Ubeo, tbs iB<]olr 7 {a torred Into a (eist and tbs 
cvldenes la inpport el lbs ebarre sirsadp recorded becomes svldencem Ibal trial, tabjsct 
to tbi rlKht e! tbs aecnied at declared bj Be. 33G and 8S7, <n/ro, 8 A 93 (P B.l at 98. “Trial 
befilni when tbs accn«<d It ebarxed and calltd Qpon to aniwer and then lbs qnes'.lon belors 
tbs Oonrt it whelber tbs accused it tn be acqalttedor convicted and not whelbit tbs com* 
pUint la to bs dismlised or tba acented dtsebarKed. Tbs ebeervalloni in 19 C. 603 at 630 
are qnettleni which arias at tbs ttsxa of ioqolrf.** 83 M 330 (P.B ) at 231. whets daring tbs 
trial «t a srarraot caas, tbseomplslnant wbeo examined, lurtber charged lbs aecQaedolao 
^CcDOo triable u a'lnamoct-caas and the* aecosed emavnamlned the complainant and her 
srltBsuei ti^a tbs asw charge a cenvlctloa QpoQ tbs new ehargs Illegal and it aotprohl' 
blUd bp Ihli aectlen, 3 Bom. L.B. 673. Omltaloa lo trams a ebargs In wntlng still net 
iBTslidats tbs trial aad acqaittal ot tbs aecawd.S A. 139. ^^’ben a Maglslrate frames a 
charge be ladicalci Ibertbp that frtmo/dc{<ca<s exists agsinit tbs aceuted, 7 C.W.H. 97t. 
When a Coart bat (ramei a charge agalntt aa aocuted for aa oOence which Is compoandable 
sritboat ths permittioa ot lbs Court, and tbs ebargs has beea read and explained to tbs 
aeeased who bai pleaded to tbs ums, tha Oourt eboold when aa applleetloa Is made to It 
IntlmatlDg that aeompiUIs<i by ther<rscB aotborited to compound has beea cDectcd at 
eBceaecepttbe oompostiloa and aoqui I tbe accused and bai no power to alter the charge 
already drawa ap, 16 Cr.lhJ. 81*36 lad. Cat. 993. 

255. (1) The charge ahatl then bo read and explained to tho 
occused, oud ho abaU bo asked whether he is guilty 
or has any defence to make. 

(2) If the accased pleads guilty, the Magistrate shall record the 
plea, and may in his discretion convict him thereon. 

Scope ot the sectlOR.*— An eccaied peiaoo does not plead lo a section of a erimlori 
statute. Hs pleads guilty ot not guilty to the facts alleged to disclose an offence under that 
section. Accordingly tbe Court has to eontider wbather tbe facts set oat la tbs charge estsb* 
lUb enoSeaoe within a particular section, 7 Lab. 399 at 362. 

• Charge shall be read aad explained to accused.-^The provisions ot this section 

are imperative and it is an illegality to Ignore them. Mere reading of the charge to tbe 
accused In not sufficient. Where » Judge after reading tbe charge dtd not explain the charge 
to the accused aa he Is required to do bj law, the conviction was set aside, 7 C 96; 9 H. 61, 
Whenatraigniogan accased, and before teceiTinghis plea, thei Court should be careful to 
*' ensure the explanation of the charge in a manner aofficiently explicit to enable the accused 
to understand thoroughly the nature ot the cha^ vrhioh he is called upon to plead 9 C, 



404 


IBE CODE OF OMinsAE EEOOEDCBB. 


tOEir. Xtl 


are in attendance the? are to be essmioed, and after that tbe accQsed sbal] be allowed io 
re' call and ctoss-examine the witnesses for tfaa proeecatjoo. If be refuses to exercise this right 
after be has entered on'his dsfecoe he GaoBot detaind as of right to re-call the witnesses for 
the prosecution U the ease is adjourned hecaase ba has not produced hU witnesses. Ha has 
had the opportunity intended by the section,** 2 A. 233 at 238. The right conferred hy this 
section is absolute and un<5VLaU6«di 43 K.4U. Tha ConfetteS by this Bsetioa oa 

the accused is a substantial one and when denied It was for the proseootion to show that 
there was no prejudice, 39 H. S03. The provialons of this section are applicable to the 
eummary trial of a watrarst case, 1920 Pat. 283i=21 Cr. L.J. 630-S7 Ind. CftS. 434, The 
section gives the accused a right of reealtiog witnesses after a charge is framed, In summary 
trials where no charge la framed the accused has no such right, 23 Bom. I/R. 93s 
27 Cr. L-J. 431s:93 lad. Caa. iS9, but eee 90 H. 740. When an accused seeks to exercise hb 
right of ctoBS-exatoiniag the prosecution witnesses under this section he cannot ha tegniwi 
to deposit the expenses, likely to be Incurred hy the witnesses, the right under this section 
being absolnte, 23 Cr, LJ. 912s81 Ind. Cab. 448. When after framing of the charge, the 
accused requires the recall of the prosecution witnesses and the complainant failed to produce 
the witnesses the Magistrate is sot entitled to order the complainant to deposit process fee 
for summoning the witnesses and to pay the’sccused a certain aam as costs, 29 Cr b.J. 20s 

lOS lod. Cas. $33. See also 30 Cr.EiJ. 661:3116 !od. Cas 7i0. SeeSSC.WK. XT-xvi 

—critical note as to the effect of the nan amendment o! thin section- 

Sub-aection ( ( },— This suh-eectioo wan re-drafted in 1893, From this sub-section ft is 
clear that in a warraat-case '‘the trial '* does not begin till a chargeihas bean framed and 
the accused claima to be tried. Till a charge la itamed it is only an Inquiry Tnsl begins 
when tba acouaed la charged and called on to answer and then tbe question is whether the 
accused le to be convicted or acquitted, and not whether the complaint is to be dismissed 
or aeossed discharged, 32 K. 220 at 234 and 216 followed in 38 K 933 ; 2 L.W> 12{4w 
IT Cr. I< J. 1 w32 lad, Cas. 129, An acensed person is not bound to answer any question 
put to him at aH, and cju, if he likes, decline to plead and if be declines to plead, the ease 
goes on just the same. 8 179. I P,G., has nothing whatever to do with the eouduoS of the 
a>!CUfl<d peiaona In Court and no convictfoa for refusing to plead to a charge against an 
accused under S, 179, 1 P 0,, cad stand, 47 M 399, 

Shall be required to atate at the commencement of the next hearing 
whether he wlahee to crosa«examlne,— According to the new anieDdment, aftee 
charge has been frotned, unleaa tba accused pleads guilty, the Magistrate is bound to ask the 
accused at the commencemeot of the next bearing of the case or tf he, for reasons to be 
recorded in writing so thicke St, forthwith whether be wishes to cross-examine any, and It 
so, which of the prosecution wituessea whose evidence has been taken. When the accused 
makea up his mind and desires to cross-examine the proeeeutioa witnesses the bfagistiate 
is bound to procure tbe atteodsuce of those witnesses, 23 Cr. LJ, 66fa:104 lad. 
Cat. 63? ; 53 B. 578, Under this section the aconsed is to be called npon to «tate whether he 
wishes to cross-examine any o! the prosecution witnesses, only at tbe commeacemenb of the 
next hearing Bat if the Magistrate reqnires the aconsed to state so forthwith, the law 
requires tbe Magistrate to state hts reasone for doing so. Where the acensed is represented 
by a vakil from the very beginning he may be asked forthwith to state whether he wishes to 
cross'examtne for the simple reason that tba accused will not ba prejudiced and it is eon' 
veslent toarrangea date (or the attendance of aueboftha prosecution witnesses whom the 
accused wishes to further cross axantioe before the witnesses leave tbe Court. But >f the 
aceuBedUcat repteseatedrea-saue mustbencoided tot pot pottpooing theqaeatlon to Ibo next 
hearing by which lima bo can ccosuK a vakil The provisions of the section are undoubtedly 
mandatory. Belore the ameadsnant ft was held that omission on the part of the IcsglsWste 
to ask the accused if he wished to cross examine the proseoution witnesses vitiated the trial. 
The Lcglslatoro b*s now amplified the mandatory aection and an oinlssioa on the pert of the 
Magistrate to comply with the toaDdatory provisions eanaot be cured by 8, 997, infra. The 
safest guide is the well-knowu ruling of the JodIcUl Committee lo 23 K. 6» (P.C.), that a 
dlsobedlsoce to an express provision of law fts to » mode of triaUs not a mere IrfegnJarlly 
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tot^DllIrctlUr. ft9M. 710, troa 8 L»h. 051 tnd » Dorn L.R. 9S-37 Cr. L.J. 

t3f«03 Ind. Cm 1$9. /ot/cwd InSOCr, Ld. SSO-IISIbICm 290 waA duUnjuUhtnj 
49 A. SIB. 8m kin 89 l(.LJ.(Sh n ) €. ItUtlancI JoiUm hu from tbs qoq* 

•Mllonji woQtd {unii>b » rtlld (nasd {or r«m«ndln{ 
tbecMe lor k re trikl, 29Cr L J. 35l»109 led. Cm. 433, bol k diRereol view wk» Ubea la 
49 A. SlB.botdlBR thetdeelihaedbe Priv/ Ooflneli In. 23 H. Bl (P.C.), kfpllM onlf to k 
difobedieneo (o kn cxffm froviitoaeflkwkc to Iba node e/ (rlol knd mera di*obfd!cDca loan 
•xrmi prorlcion ot lawckonot come vritblo that ratine: tba proviiloni In Ihii sect ion are not 
frovleiooi rvUUag ta iWnoJ/r/ Iriotandit woold ba wronR to bold that (altora to follow tba 
provlvloof atrietlf amotiaU tamorelbtn kaltrerotarllj inprocedareeipMlallj wbea nofaltare 
et joilleo hat bora oceailonrd Iberrbf, 23 Cr. LJ. BSlwlM tod. Cat. 637. BMlatblf 
connection S Ran. S3 (P.C ) A 8 Lab, 230 (P.C.) etpUInlnit. 23 K. €1 (P.C.). Bm alto 29 Cr.L J. 
SS4«>10S Ind.CM. 439 The Intention of tba tiveUtatora li that inr>cltnl lima ibonid ba giTtn 
toanacented fcrann to eonvider wbctbarha whbra to cn>eJMumine anp o( tba pro* 
Mention wttne«*aa after tba IraminK ot tba ebarcaand It 1* onijr In tpeeUI ettea tba 
Matiitrala can rt^nlrablta to auta forthwith Itbaao witbea. Tbit doea not coma into 
operation cntli tba charge l« framed and where a plaadtr for tba defenea, befora ebarg*. bad 
eroti^utnlned tba witncaace and lUtcdthatba no longer rw)nlred tbtir atlardanoa It 
will not depnva tba accoaed of hla right to ert>te*examlnt proeecnllon wltneaaea after charge 
and anj irrcgnlarltp committed bjr tba Sfaglatrata In not avbing Iba aeenied to aUta If ha 
wiabadto farther erouaxamlna the wiineuea can be condoned if the defence plmdar 
cxpreaaei a deitra that tba witncaaee ahoold b# ra called for fartber eroia ex.amiaallen. Tba 
llaglitrata baa no power when paaetog an order ondcrtbla trcllon to iropoee a condition 
ea tba aoented that ba aheuld depoaltfo Coort tba eipeaiea of ra evllingtba proaaoation 
witeeaaea befora the; are aaloallp recalled, 9 Pat flO ; 13 Cr. L.J. 9S|w fS lad Cai. 970. Tba 
LegliUtflra iotendad to give aocaaed peraoaa, agalaat whom ebargaa era framed an lotarral 
e{ time to think out iba Iloa of Ibalr defence before tbaj are called upon to Inform tba Court 
bow tbaf loteadad to proceed. tVbera • Sfagfatrate fnirlnged iba lopemtira prorfileoa of 
tbla MctioB faaeommlta an illegallt/ which vltlatea the wholt procMdioga. Tba Lagialatura 
baa conferred upoa m a<cu»ed panon tba privilege that ordInatUf altar being charged with 
an ofiecca. ba abalf have a period of not lew than twaotyfour boura to oonalder tba method 
In which ha will Oiaet the charge, aod it la difCeolt to aaj that ha baa not been prvjadleed if 
the Slagiitnto without aaaignicg anp roaeoadeparta from tba normal proecdaroprobablp over* 
looking or being Unaware of tba recent ebangea la the law and baa not allowed the aecnaed 
that privilege, 28 Cr.L J. 1198 w83 lad. Oai. 918. Trovlded no fatiuro of Juitico baa been 
oeoaaioned the tfagiitrata'a omitting to reoord retaona in writicg forthwith quostionmg the 
aecoMil under tbii icclion IS ooip an frregularitp av tba proriitona of tbla aaetion ai to the 
recording ot teaaona are not manditorr and tba trial bald cannot ba a.'iid to ba Illegal bp this 
omisilon bat cured under 8. 937, in/ra, 6 Lah. 554. DuVvmSOM 740 which diss*nt$ from 
tbla view. Where the Slagistrato fatlatocomplp with the Imperative provhlonaof tbisaeotloa 
it is for the proaacntloa to ahow that the aconsad was not prejudiced and when the illegalltp 
has been committed the proper couraa for tba appolUta Gourt is to order a ra*tti*l, 
31 Bom. L.R. 993 following 39 U 903 and 16 Cr L J. 786 8aa aho 30 Cr. L J. 880» 
118 Ind. Cai. 200 Where the proaeculloa witaossos came from a dlatmt Native Btate and 
it would have taken a long time to have again secured their attend moo, It was held that the 
Uagiatrate was juitified in asking the accused forthwith wbetbor they wished to orova- 
examine any of the prosecution witnesses, 27 Cr. L J. 720 — 94 lul Caa. 912. The obligation 
Itnposed by this section on a Slagistrate to aek the accused whether he wishes to further 
exoiB-ezamine the proseoutlou witnesses is quite distinct from the obligation imposed by 
B. 842, infra, to question the accused generally for tba purposes mentianed therein, 90 B. 42. 
The accused is not required to state immedtaltljf. Time tilt the next hearing is to be given to 
him generally, but if the Magistrate thinks fit be may for reasons to be recorded by him In 
writing forthwith ask the accused to stale imnudrately after a refusal or omission to plead 
or claim to be tried whether be wishes to flfou-axamine the witnesses. The object of the 
amendment Is to require the accused to exeroisa bis right at once only in exceptional oases. 
Tba provisions eontalned herein are sntptfrdfiva aod it ia an lllagalUy to Ignore them. The 
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iaw allots QO option )n tiae matter sad tbaaeoused must bd aabed at the approptiata time 
if be i^iabes to le-cail witnesses for cross examlnattoa, 16 Cr L J. i$Ss2? lad. Cat. 210; 
SO U. 7$0. Tbe terms oi this section are an exeeptioo to tba geoera! rule. It ta parmissibls 
too Magistrate to put ibe question forthmth ofi tbs Itaming o! the charge dud taking the 
accused’s plea thereto but ]{ be ioliows that procedure be bas to record his reasons in writing 
which must appear to be cogent and adequate. The reosou that it was the usual practice 
oi the Magistrate to put the question iortbrnUh and that the accuied's pleader ought to bave 
lore ?een that tba cross-examination of the prosecution witaessaa would htre to he proceeded 
on the da; the charga is framed is no aaffieieati; oogent or adequate reason for adopting the 
procedure) 31 Bom. L.R S93atS96. This aecUon giras the Migistrale no discretion and 
the accused is entitled to have the Rituesses ce-calied lot the purpose o{ cross-examination. 
Indeed, after a charge has been drawn up, it la hia dutp to regnlre the accused to state 
whether be wishes to cross examine and, if so, which of the witnesses for the prosecatiem 
whose evidence baa been takes. The tact that there has already bean earns eross-ezamioa. 
tioQ before the charge has been drawn up does not afiect the privilege- It is only after the 
accused has entered upon bis defence that the Magistrate is given a discretion to refuse, 
27 C 37d at 3?i-37S; 14 Cr LJ 3SS^20 Ini.Cu 212. To the same effect are tba ruflogs 
in 7 C.L.J. 240 : 40 WN 361 and 6C.W.S 421, but it was held ia a ease io 4 Cr L. 
Rev. 303, that the omissiou on the part of the Magistraie to ask the accused whether be 
wishes to crosB-eTataiue the ptoaeoution witnesses agaia alter the charge was framed is aa 
ireegularity, and a convictioa ought not to b« intertared in tstisioo by the High Court, aa 
the records io that case showed that the acouseS was oot prejudiced ia aay way. Failure on 
the part of the Magistrate to record his reasoos io wrltiug for calliag upon tba accused tc 
answer forthwith whether he wished to cross examtoo, prosecution witoerses as required by 
this seotiuQ does not reader the trial illegal. The provision is oDiy directory aud not 
maadatory aod it is a mere irregularity which esn ha cured under S i87, infra, ualssa 
there has been a failure of justice, 6 Lah. 334 ; see also 23 Bern. L.R 95 >*27 Cp L J> 431a 
93 Ind. Cas. iS9. But see 50 M. 740 When an accused persoo is deprived of his tight coo* 
fetred on him by this sectioa.f e , tbe right to have the prosecution witnesses croas-examioed 
after charges theca te a vioUtico of ao express provision of law wbiob is not mere Irregu* 
larity but an lUegahty vittatrog tbe whole trial and there is no antbority for the position 
that the accused can he deprived of tbie tight after charge 30 Cr LJ 350<»118 Ind. Cas. 
200 /ollowsuy 50 M 740 aerd 23 Id 81 IP.C.i The privilege conferred by this seoticin 
is a substantial ono and, when denied, it is for tbe prosecution to show that there 
was nopceyodice, 39 U. 503 at S04 ; see also 46 U 449 iF.B.j, When there are several 
accused and some of them have cross-examined, that fact will sot in anyway affect tbe 
right under this section o! each accused to croas-oxamme. It C-VU.M. Cxl. 

Witneaaea named by him shall be re-calfed — ^Tha word ‘'rs-eall“ iavery signlffeant 
and docs not moia re If the pleader for tbs dsfsuos who had beard the eride&ce- 

in chief is cot prepared to cross-examine the witnesses then aud there after tbe charge has 
been framed, be hardly deeetTcs tbe name and rank of s pleader. Gtoss-oxamination Is intend* 
cd for testing tbe accuracy and credibility of witnesses, not for building op a case tor tbe 
defence and tbe witnesses should then and there after oross and ce-examln-ation have been 
discherged and they would have been discharged with a minimum ioconveuience. Then 
should follow the evidence Of the temainiDg witnesses for the proseoution who should then 
and theta be eross-examioed and re-examined and disehsrged. Alter this tbe accused 
should be called upon to enter upon his defeoco and produce his evideoce. The moment the 
stage has tooo reached when (here is ground for presuznlog that an accused has committed 
an offence triable noder Chapter 3CXI, is tbe cntlcal moment at which tbe examination. 

olth6aocuB€dsbouldbotakenaodtbachargedrawnup,BA.I.J, 707 at 703, 709-13 Cr, 
Ii.J, 471a»li lud Cas 1007 But when tbe case is a complicated one, a plaider ought not 
to ho asked to eroas-examine immediately, and time ought to he given to prepare for inch 
cross-examinaijeo, 1893 A.W.K. 40. Where the aooused is undefended it is ncl giving him 
areasonahloopportunity to Q»k him ImawdiatelyUter charge was framed to oroia-oxamiaa 
the witnesses, more especially when he had ao means of knowing that a charge would be 
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Irtmfid en tbtl and ibtt th« troiKCllon wltacM''! ironid be pretent then for crowexv 
tnination, ard a reluftl of Ibe to kIt« • reaionabla adjournment, and to «ani> 

tnon tb« prcxccalion «rilne«ret for croif«xiiatnati3o ««i refttrded b; tba IllRb Court not 
Qtrtlj a* an irrrjnilarity but an iliec'lttj vittating the conrietioo, and the cooTietioo wat 
■ft atide. [1911] 2 HW.N. 192tti2 Cr.Li.6ld«12 tnd. Cat 024. Rimtiartr ttherotha 
acenied «ho were ignorant peraont wanted lima to croii-etamioo after a charge bu been 
framed Bgainrt Ibem to obtain Irgal adrlee acd a*alftanee and the Magittrate refuted tbe 
re^uett of Ibe accnaed, it wai held that no ttaaonable opfortdnity w»« giren to the accuaed 
to crou-cxamlne tbe wilnetaci and atbing them who were undefended to croti-ezamine 
tmmedlatelj after the charge waa framed waa not giflog them a reaaonable opporloolt/, 10 Cr. 
L.d. 780*91 Ind. Cat. 612. Where the accuaed applied for an adjournment to bare tbe pro* 
fteutlon witnoMei Croat examined bj Couoeel who could not appear on tbe date Rzod and 
the Magiitrate refoaed the adjournment and when Ihcj were lUmmoned at defence wltneoea 
the Court rtfuttd CaUBiel to erott-txamine them, tbe High Court while ««tting aaide tbe 
conrictlon bolding that the JfagittraU wat wrong tn retdiing crott examinalloo of the wit* 
ueawa, made the following g'*n*ral obtercatloo. *'We tn%f obaerre at tbe aerx outlet that In 
our opinion the work c] ihii Court would be appreclablf llgbte&cd, it the Subordinate Mtgii* 
tratet in dealing with the Uw relating to the righlaof accuied pertooi, would con tt rue It in a 
leia technical iplrll than the; are eTm^timea aoeoalomed to do. to the inferior Courta the 
rgbt principle it occaiionall; reT«r>ed and a peraon le preaumed to be guilt; the momeut be 
ii Bccneed, and ever; attempt on bit part to proee hie innocence It regarded at tezatloui. 
Wbeo the law retU in a Court acerlaln diacrelioo. that dltcretlon In our oplnios ahoutd be 
exereltod eo at cot to gi«e rite lo an; reaaonable complaiot of prejudice or bit*, 23 C. 094 at 
093, W'bere a Jlagirtrate refuted to re-tummon a tordieal witneit for eroefexamfnatloa 
QDleu the accused paid beforehand (he feet forbte atteodtnee, and ooorieted ibe Kouied, tbe 
ni£b Court eet ailde tbe oonxictlon aud tentence and directed the ifagitlrate to iiiue procesa 
fortba attendance of the witneuet, 4C.W.K. 391. Where before charge wtt framed tbe 
aeeaied wai allowed to erotj-examlae the prosecatiou wilnettei on tbe dlitinet undontandieg 
that tbe witnettei will cot be aiked lo be re-called after charge and Ibe acented after charge 
wanted to re*call for further crott examication of tbe witneiiee and tbs Megiitrateretnied 
to n*eall them. It wat held that the bftglttrate aeted conlrsr; to the proTlsIooi of tbia 
aectloc, but at tbe accused offered to pa; tbeczpeatealocidootal to tbe re-call of the wltneaaea 
tbe; were directed to pa; the Mine. 6 GW.H. 424. Where ao Inquiry commenced aa a 
warrant-case and tbe acouied curtailed their crosa-ezemlnation of tbe proteoation witnesses 
under the Impretsioo that the; will hare a further opportuoU; to cross-ezamlno after the 
framing of a charge but no offeuee trlibleas h wsrranl-cate having been disclosed, tbe 
Magistrate doted tbe case and cooTicted tbe accnsed.lt ww held that the refusal of the 
Magistrate to recsll tbe prosecution witnesses for oroas*examination was inequitable and that 
it was bis dut; to allow the accused ao opportonit; ol completing the cross-examination be* 
fore proceeding with the charge, 10 Cr I>-J. 299s>28 lad, Cas. 106. Bimilarl; where a summons 
and a warrant case are tried together tbe procedure to be followed being that prescribed for 
a warraut-case, tbe accused would be entitled under this eoctionto-reoall for oross-examma* 
tion tbe prosecution witnesses even il tbe charge triable as a warrant-case bad been dropped. 
The accused could not have anticipated aueb an event and the refusal of the Magistrate to re- 
call the witnesses for cross-examination was held illegal, 39 H. 003 ; 41 H. 727, see also 03 B, 
578. When tbe records showed that tbe requirement of this section as to requiring the 
accused to state whether he wished to cross-examine ao; witness had been complied with, 

then there is 00 provision requiring a Magistrate to offer an opportuuit; to the accused to 
have his witnesses summoned It is his right to appi; and when he did not exercise it be has 
nothing to complain, [1912] H.W.N. 1121*13 Cr. ti.jf. 828*17 Ind Cas. 072. A person 
proceeded against under 8. HO, $upra, has no right to further cross-examination of tbe prose- 
cution witnesses under this seolian.8 Lab, 263/offoioing 1910 P.R. (Cr. J.) 1 and 33 C. 243 ; 
17 Cr. Ii.J. 84 * 32 Ind. Cas. 676 ; but in 00 A. 71 an op^site view was taken. The Madras 
High Court recentlyreferred the question to aFull Bench, seeOS ML.J. (Sh. n.) 40 See p, 
164 under 8. 117, in/ra. The Judges In tbe Pali Bench decision in 43 U. 011 were of 
opinion that 8. 117, infra, attracted to itself all the pcoviaions of tbe wariaot-oase 
63 
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80 this section Also applied. The Fall Bench hai held (Cr. 11. C. Xc, 911 o/ 1923} 
S7 U.LJ. (Sh. n ) 33=30 L W. (8h. n.) 47 that the accused hAs no absolute right to have 
the prosecution wltnetses recalled for further erots-examinaticu and the expression * no 
charge need be framed * oceorrlng in 8. 117 (2}. fu^a, woald mean that it would not 
be possible or there would be no oecaaion for framing a charge fn seentitj proceedings ; 
the Dotloo to show cause isjued to the aecuted would take the place of a charge in a warrant* 
case AS euch a notice is to state the aubstaoce of the information. It was farther 
held that the hardship, if anp, to the person proceeded against can be obviated bp 
invoicing the provisions of 8 257, in/ru, which is a lufficient protection against anp such 
hardship. The decisiona in 8 Lah. 263 ; 39 C. 243 were /ollwed and SO A. 71 was nol 
/ollotced and the view expressed in 43 If. 911 was held to be mere o&ifer as the question did 
notarise there specificallp for decision. See 30 Cr. L.J. 251 = 118 Ind. Cat 647, /oflotrinp ^ 
U. 1 as to the admiisibilitp of evidence not aobjected to eross-examinstion bp accused either 
before charge or after charge dne to aertoos Illness of the witness. 

Evidence of remainlag wltneaaea for proaecutloa 9hal] be taken— The 
expression '* remaining tetlnessei occurring in this sub-section is not cecessarilp limited 
to the witnesses named bp the complainant and summoned bp the 3I.sgistrate before the 
framing of the charge. The expression is wide enough to include anp witness wbo, 
accordingto the prosecution, is able to support its case, though he has not been named, 
provided, of coarse, that be is not sprung upon the defence all of a sndden, and suficient 
epportunitv is given to the latter to prepare for the cross-examination of tbs witnesses, 11 
Bom. Z>.R. 1153 = 10 Cr. L J. S3C=4 Ind Cab 2£S. Tbenitneues nhom the complainant 
map wish to examine after the cross-examination and the re-ezamlnation of the prosecn- 
tlon witnesses sireadp examined are ** remaining witnesses ” within this sob'section and If 
thep are not in attendance he his a right to insist, on an adjonroment for the bearing of 
their ezaminatloQ, 26 Cr. L.J. 958=87 Ind. Cm. 110. 

Accused to be called crpoa to enter upoa bis defeoce.— If a charge Is framed 
the accused is given an opportunltp ot croes-examiDing the prosecutioD witnesses. There 
the remaining witnesses, if aup, for the prosecution are to be examined and the aocused is 
called upon to enter on his defence and produce bis evidence. Thie is the procednre pres* 
enbed bp the eectlnn. S 312, tn/ra, adds aometbing further to this section. It requires 
questioning the accused generellp on tbecase just before the accused is nailed upon to enter 
on bis defence. 49 A. S91. An accused cannot be called upon to enter upon bis defence until 
the prosecution closes its case. After the accused has entered upon his defence, no farther 
evidence can be adduced against the accused except uoder S SIO, in/ra, toe which there must 
be valid reasons which must be recorded bp the Hlagiitrato, 10 A. L.J. 333 at 334. 

Sub*aectIon (3) —This is the onlp provision in the Code for putting in a written 
statement bp an accused which the hlagistrate should Sle with the record. When the accused 
saps he will file a written sivtement as an answer to questions put to him it means he prefer^ 
to put in a written statementaod does not wish to auiwer bp word of mouth, 46 U. 449 at 
470. The sub-section provides that if tbs accused puts in anp written statemeot the Magis- 
trate shall file it with the record. Wheo a document is written bp an accused person 
whether it be a letter or anp other dooumeot, it is open to the accused person to file it along 
with his statement. It map be that there ie no witness to speak to the actnal writing of 
the document but tl^ Court is bound to consider the document along with his statement. 
It may be that the statement is not true but in order to see whether the documents are 
relevant or irrelevant, the Court must look into them, see what thep purport to be and then 
consider the statement of the accused that he wrote them and then decide the caie. It Is not 
open to a criminal Conrt to shut Its eyes to the statement of the accused when that atatemenl 
refers to certain documents to which the accused fa a patty. Under the law the Court is bound 
to consider the statement of the accused and may require further proof and if further proof 
is not forthcoming it may decline to act on it. But no Criminal Court is justified in brush- 
ing aside the documents to which tbeacensed Is a party when the accused himself files those 
documents In Court along with his statement. As the accused cannot give evidence on oath 
ho can only file a statement or to refer to aome doenments to which bo was a partp, 93 
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flection ought not to be used for defeating the ends ol justice, 33C, 78f. The principle 
o! this section applies also to summona-cases, 29 Cr L J. 308 at 310*107 Ind. Cas. 846 ; 43 
U> 411. Tbe Magistrate has no discretion to refuse to issue process to compel the attendance 
of any Tvitnesses unless he coattders that tbs application should be refused on the 
ground that it was made for the purpoAo of vezatioo or delaj or defeating the ends 
of justice and such ground shall be recorded bp him io writing. The Magistrate, there* 
lore, must issue the summons for each witness named in tbe list, unless be takes the 
responsibility of recording his ground for believing tbat any particular name Is entered for 
tbe purpose of vexation or delay or defeating the ends of justice, 5 Pat. E.J. 94 ; 51 C. 1041. 
The case of each witness must be dealt with separately and tbe limitation of the number of 
witnesees on a particular point was purely arbitrary and cannot be upheld, 28 B. 418 at 421 
followed in 27 Cr. L.J. S43sag3 Ind. Cas. 1039. Every ease in which a petition is rejected 
under this aection must he judged on its merits, 21 H L J 233 at 233*10 U.L.T. 84* 
{1911} (1) U.W.N. 327=12 Cr. L J. i30*9 lad. Cas 697. The Magis, rate cannot decline to 
examine tbe witnesses for the accused on the ground that iu his opinion they are unnecessary, 
14 Bom. L.B. 360=13 Cr. E.J 523=15 Ind. Cas. 793. After a charge has been altered the 
accused is entitled to have new witnesses examiued on the altered ehargs unless the Magistrate 
is of opinion that the application to summon new witnesses is made for the purpose of 
vexation or defeating the ends of justice, 57 H.L.J. 478 = 1929 M W.N. 530 The Madras High 
Court in a recent Full Bench decision, 57 H.L.J. (Sh. n ) 33=30 L W. (Sh. b ) 47, Cr. B. C. 
Ko, 9ll of 1928 has held that to proceedings under 8 110 tupra, the provisions of this 
section apply ao-d not those of 6. 256 sujira. 

After the accused has entered on hts defence —After a charge was framed 
the accused pUsded not gnitty and stated he bad witnesses to examine; in such a 
case the accused had entered on bis defence and an application for further cross* 
examination of witnesses discharged from attendance must be deemed to have been made 
under this section, 43 H. 411, It is oot cleat whether tbe application for summons shoold 
be made immediately after the accused had entered upon bis defence or whether it could be 
made within a reasonable time and bow long tbe right of the accn«ed will remain open. 
Where there was a delay of one day ju making an application under this section the Magis* 
trate, it was held, was not justified in refusing to summon the witnesses, 4 C.W.N, 241, It 
is open to a Magistrate after a case has been closed, and at any time before jadgment is pro- 
nounced to give an opportunity to the accused to cross examine the witnesses for thepruseou* 
tion and to ex-smlne the witnesses for the defence, even if the accused had to avail himself 
of such opportunity at an earlier stage of the proceedings. And it always depends upon the 
circnmstancea of each case whether a belated application sbould be granted or not. Where 
the attitude of the accused is deliberately designed to harass the Court, the Magistrate will 
not bo acting improperly by refusing his application, 21 U.L J. 283 at 297-93=10 M.L T. 84 
at 91,92. 

ProceflA fof cooipellltic attendaace of aoy witness for examination or 
cross«exatnloatlon, — This section allows an aceneed to summon witnesses for the purpose 
of cross-examination and the application for procesa need not state whether the accused 
wants the witnesses for examination or for croes-examinatian. ft is for the Magistrate to 
inquire into tbe accused's purpose if be thinks the application is for causing vexation 
or delay, 24 L W. 731=26 Cr. L. J 32= 39 Ind. Caa. 64. When certain witnesses were cited 
by the accused the Magistrate ehould not deolioe to issue summons on the representation 
cf the cotuplainant that they were cited for causing vexation or delay. It is his duty to 
look into tbe list of witnesses himself and satisfy whether the citation was for vexation or 
for delaying the trial and then he is entitled to say whether he will summon them or not, 

29 Cr. L.J. 725s>ll0 Ind. Cas. SSi. As tbe law stands, an accused person, by paying 
expenses can enforce tbe appearance of any witness including tbe trying Magistrate under 
this section, unless tbe Magistrate cousiders the application should be refused on tbe ground 
that it is made for the purpose of vexation or delay or defeating the ends of justice and it 
would be for the Magistrate to decide whether tbe application shall be granted or refused. 

The Magistrate may however require that reasonable expenses for snmmoning witnesses be 




502 


iSE CODE OP ORIUlKAti PROCEDURE. [OBAP. 

13 Cr. L.J. 523=15 lad. C&B. 795nor U Uopen to him to refaae to examine a witness for 
the accused ^vhea tbs sritness w^s actually present in Court, 4 BoD L.R. 461. 

Such ground shall be recorded.— *Fsilare to record reasons is an illegality andcannoi 
bo cured by S. 537, infra, 31 M. 131:23 B. 418 The section is impemtlTe as to the recording of 
reasons for refusing the application of the accused for farther cross-examination, and if the 
Magistrate fails to record in writing his leMons, the trial is bad, 61 C. 1M4. It was held in 
3 A. 332 that a i.aUure to record Tfeaaoas is to omit to satisfy the plain direction of the law. 
Where the Magistrate failed to gise any reason for refusing to sammon the witnesses cited by 
the accused under this section the Full Bench decision see 57 U.L J. (Sh.a) 33=30 L.W. 
(Shu) 47, Cr. Rev Case. o/2S suggeaUd that it may be a ground for interference. The 
proviso was newly added in the Code of 1693. When the accused had cross examined or had 
an opportunity to crosa-examina hut did not oxerciao It, the Magistrate is to be satisfied that 
to allow a further cross-examinatiOQ is necess-iry for the purposes of juslico. The evidence 
of a witness uot croas-examined before charge and who was not available for further cross- 
examiuntton after charge due to serious illness is admissible but its weight depends upou the 
chcamstances ol 011.11 case, 33 Cr. L.4. 851-113 lad. Cat. 847 follomng 43 H. 1. 

Proviso —A M'gistmte is bound under this section to issue process on the accused's 
applicitiou alter he has entered on bis defence for compeUiug the attendance of hla witneses 
Unless for sta'ed circnmatances which he mnst find, and record In writing his reasons for the 
relnsal. The proviso on the ether baud definitely prohibits the Magistrate from issuing such 
process, if the accused has cross-examined or had an opportunity to do to after charge, uoless 
the Magistrate is satisfied that such atteodtuea is necesstry for the purposes of jnstiee, is., 
unless he is coavinced 0 ! the exiitence of the sttoogest possible grounds for disregarding the 
ptohibltiou, The exception to the prohibition must not be read as swallowleg up tbs 
prohibition or the whole proviso as enjoining that the Magistrste shtll issue process if be is 
not satisfied that the -itteadanoe of witness is auoecessary lor the cuds of jnstiee, or if he is 
not satisfied that (as In the case ol witnesses nH coveted by the proviso) the appUcitlon U 
made for the purpose of vexation or delay or for dsfoiting the ends of Jnstloe. On the 
oontrary the prohibition may not be disregarded unless the Magistrate is of opinion that the 
ends ol justice not only warrant bat demand such lUsregird. It Is ahoelear that it is not 
incumbent to record In writing reasoos for not being seilsfled Tbs natural conseqaenca 
would be a record of reasons for distegsrdmg (not for not disregsrdiog) a statutory prohibi- 
tion. There may be exceptional cases where the Court can see at once that the attendance 
ol witnesses referred to m the proviso should be compelled. But it is ordinarily for the 
applicant to satisfy the Magistrate that it is necessary for the purposes of justice that hU 
application for compelling the attendauceof such witnesses should be granted, 27 Cr. 
L J. 333-92 Ind. Cas. 869. 

Sub-section (2). — This section gives the accused a tight to summon witnesses for 
cross-examination even after they have been further cross examined after the charge has 
bean framed. It is true that this sub-section lays down that the Magistrate mey, 
before summoning any witness require that the reasonable expenses of the witness be 
deposited in Court. But the ordinary procedure in warrant-eases is that the costa of 
causing the attendance of the accused’s necessary witnesses is usually borne by Government. 
The Magistrate has no doubt authority to depart from this usual practice but there should 
be strong and cogent reasons for mahing the departure, ^hen a long list of witnesses is filed 
to defeat or delay the ends of justice under sub-section (1) he may decline to compel the 
attendance of all the witnesses but the same result ought not to be achieved by retnsing to 
summoa the witnesses unless the costs are deposited. While the Court is fully justified in 
declining to accede to the request which wonld amount to an abuse of the process of the 
Court, It should at the same time be careful not to do any act wbioh might hamper the 
accused in his defence 30 Cr L J. 814=117 Ind Cas. G67 Under this sab-eection it is 
open to the Magistrate before summoning any witness to require the accused to deposit 
in Court reasonable expenses for witnesses' attendance The provision has no donbt 
beenmideso that if the accused is not prepared to deposit the re.isonable expenses 
of the witnesses the Magistrate need not atimmon them and pat the Government to expense 
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Vot wfaere tbe wito^w^ b^re in fuel t>Mn famainwl si ai}Tern(n"nl cxp«ni« sntl pretint In 
Coort, tbe Mif^tlrste ebnaM not tetate Itf silaw tbem to be ero« cxemlned nnlest tbo 
secDM^ paid Ibelr expense*, 3} Cr LJ. 3S3*lfS lod. Csi. 7S fW B 5(1. i’lfrtt 
t3Cr.LJ.S5l*IS Ini Csi 979. 


Ae<]alluL 


258. (1) If in ntiy under chapter in which tv charge 
Ijm been framed ihc ^^ag 1 «lrafc ( 10 ( 1 “! the accused 
not guilty, he «hail record an order of acquittal, 
(2) ]yhere in any cate under ihi* Chapter the Magistrate does 
not proceed in accordance xcith the provisions of 
‘ section 3f9 or section ^G2, he shall, if he finds the 

accused guilty, pass sentence upon him according to late. 


Scope ct the Aeclion.•^^^*hea th«tri*i o( s c%i» «s«on» (ilHnft nr der Chspter 
XXI of tb« Code, ibf oolp m«»n( bp wbteh sti order of sc<]olllO oxald Iretllp bn srrired st 
sre tb* tnrsni dcvHbrd in IMi sretfon sod tbs pr^^^lng section*, (bslistiMj. sn ordsr 
of scsjolttsf eaold be rronoonoisl onfp 4f:«r lbs /r* mine of « cbirK-*, tbt iitglilrxta It 

rf cpioion ibti lbs •Tidrncs is InraClcimt to jo^lifps contleUon lo s snrnni'cssa to 
respect of s noR-camponodslile oSenc* tbs MsCittrsU wilbsul frsminf; s eSsnts sod lot Usd 
of extrcUirs bli own talnd opon tbs svtdrn'^ In tbsets«, sTIswn! tho deciiion to bs Uktn 
out efi biibsndi b; s pnrsts srrsnitsmsnt brtwrrn tbs persons lotrrr>l<s] snd scijuittcd tbe 
seetmed. It «rst held tb«t open the prosi'ions of ths Cods Ibo ordi‘r «s« uosrsrnntcd snd • 
rehraringof tbe esse ws« ordered. 37 Q. 369 St 372 . 93 W.n (Cr ) 23 Xo order sc^uitliug 
tbe aocQtod Qadet tbii secttooesn be msds without tbs Coort recordings (lodlng thtt (be 
soeotedli ootCPilUr. tVbere (he eberge bsd teen framed egainit tbe secD’edsnd tbep 
pl&aded not gulltp to the charge Snd eoUrsd ontbeir dsfei’cetbsp o^onot be se<]uittsdoa 
ftoeooet e! tbe compltiotnt'c sbtsnee on an ndjourne-i bearing snd lueh neijuittef li Ulegal. 
26 Cr. L J. 264«84 Ifld.Cil. 323 Where sfur (raising s charge n Maglitrsto i« trsniferred 
snd (oceeeded bp aoetber itsglstrsto «bo rscominenoed the Inqoirp under B 350 infra, it tho 
soeeeediag Slsgi<tnU li satliSed that tbe charge (rsmed bp bli predeceisor ie not well-fonod* 
ed, be suit acquit tbo accused under this section and eanoot discharge under B 953 (3), 
fBpira, 22 C W.N. 117. S«« also33 U. 583^ Ao ordsr of acquittal mads under this section 
esunot bs set aside bp tbe District Magiatrato or Sess'ons Judge nnd further inqulrp ordered 
under B. 416, infra. 38 U SS3. Tbe oolp remedp open is to more tbo Local Qorornmsnt to 
prefer an appeal against tbe sequlltal under 6 417. infra, to the Iligb Court An acquittal 
of some o( tbs scented under this section bars tbe trial even of those accused who could bare 
been charged and tried along with (he acquitted aeousrd but aroro not tried. Bo long as tho 
acquittal on tbe sime facts remained (nforee. tbs scquitcsl oeu/d be pleaded as a bar eren bp 
those accused who were not so tried, 7C VV.N 673 and 711 : 4 C W N. 345 


Anycftse (n which a charge has been framed —It a charge hie been framed 
under B 35t, supra, tbe accused must either be acquitted or conrioted fP. 533, aii/ra, laps 
doarn tbe procedure to be followed wbeu a Liilure of justice baa been occ.islooed bp an 
omiEsion to frame a charge Tbe Coort of appeal or renslon shall in sueb a case order a ebargg 
to be framed and tbe trial recommenced from the pemt Immedlatelp after the framing of 
tho charge. Eren where the order !■ atpled * an order of discharge ’ it is !n eSeet an acquit* 
tal, 38 U 535, 8. 637, «n/ra, applies onlp to error, omission or irregularitp in tho charge 
framed and not to abseoce of a charge. 

Shall record an acquittal —Discharge is diCerent from an acquittal. After framing a 
obarge there cannot be a discharge and eren where the order is stpled one of discharge it is 
realip one of acquittal. 22 W.R. (Cc)23 : 38 M, 589 /oilouin^ 1903 P.R. (Cr. J.) S3. A 
Ifagistrate in a warrant-eise after a charge against tbe accused is not found to convict him 
merely be cause the accused did not prodoeeanp rebutting evidence but is bound lo acquit 
bim if at tbe time of giving judgmentbe baa a .reasonable doubt as to the accused's guilt, 
Batanlal 854 It is not necessary that the acquittat should be bp the Magistrate who* 
ftamed tbe charge 3 C. 493 and where an order of acqnittal is !□ force, it is not competent 
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{or the superior authorities to order a turther iaqulry Into the case, 3 Q.L.R. 131; 9 B.H.C.B. 
170 ; 38 M. 583. 

Shall pasA sentence according to law, etc.—The words “ unless he proceeds in 
accordance with the provisious of &. 319 or 8. 569“ have been nowiy added. Every case ol 
conviction need not necessarily now be followed by a sentence The Magistrate, if empowered, 
may pass an order under 8. S63. in/ra, releasing tbs accused upon probation ot good conduct 
or release on admonition instead ol sentencing him at once to undergo punishment or be may 
send up the case under B. 319 infra to a superior Magistrate for a more severe punishment, 
A Magistrate when convicting the accused cannot release the accused without passing a 
sentence on the gronud that the hardship he has already undergone was suEQcient punish- 
ment, Some sentence however nominal should be passed unless he nets under S 563 or 
releases on admonition now, see 4 U K.C.R. Appx. 66 ; 1884 A,W.N. 219. 

259. 'When the proceedings have been instituted upon complaint, 
and upon any day fixed for the hearing of the case 
piainant!* the complainant is absent, and the offence may be 

lawfully compounded, or is not a cognizable offence, 
the Magistrate may, in his discretion, notwithstanding anything here- 
inbefore contained, at any time before the charge has been framed, dis- 
charge the accused. 

Amendment — The wards “or is not a cognusbU oCencs'* have been newly added now 
for conferring a discretion on the tfagutrate to discharge the accused if the cempIaiDant is 
absent and the ofience is not cognisable. 

Scope of the aectlon.— This section applies only to warrant'Cages and that to 
warrant'Cases where the oSence is lawfully compoucdable under 8. 815, xnjta. This sectloa 
gives a Magistrate discretion to discharge she accused, when in a case iDstitnted upon com- 
plaint, the complainant chooses to be absent on the day fixed lor hearing and when (he 
ofience is one which may be lawfully compounded or wnen it is a Don*cogDizable ofience. 
When the complaiiuot IS dead bat be has beeoexamioed and ctoss*ezamined his evidence 
can be used under 8 S'!, lod. Ev. Act and therefore the Msgietrate it not bound to discharge 
the accused but can proceed with the trial and by eo doing be exercises a proper discretion, 

6 Ran 667. An order under thissectioo baa sot tbeeBeet of an acquittal under S 403, 
infta, 28 M 310 ; 26 Cr. L J. 1043=87 lud. Cas. 923 , under this section, which deals with 
warrant-cases the Magistrate can pass ao order of discharge where the ofience la compounda. 
ble- This section cannot apply to the esse of withdrawal by a complainant, 10 C S51 and 
67. In a wairaot'case a Magistrate is bound to prooeed with trial of a non-componndable 
ofience after the framing of the charge and to conclude it regardless of the fact whether the 
complainant does or does not attend. Alter the framing of a charge in such a case, the 
position of the complainant IB reduced to that of a witness and he osnnot be ordered to pay 
the costs ol the adjournment occasioned by bis failure to attend at the date of the particular 
heartog 23 Cr. L J 87=76 Ind Cas. 23. The principle underlying the provisions 
dealing with.the trial of non-compoundable and cognizable oases le whether instituted on 
complaint or otherwise the final responsibility of tbe conduct of suob cases rests with 
the State and where there are reasonable grounds for believing that an ofience has 
been committed. Once the macbiner. of law has been set in motion, the right of 
arresting Its progress rests with the State alone, 5 Ban. 136. This section gives no power 
to dismiss a warrant case for default after a charge has been framed, 20 Cr. L.J. 763= 

53 Ind. Cas 491 and the Magistrate ought to enforce the attendance ot the complainant in 
such a case, Ratanlal 524 and 847 ; 9 C.W N 26. A dischitrge under this section can be m^de 
on the ground of the absence ol tbe complainant. The ofience may be lawfully compoundable 
and is not cognizable. Tbe Magistrate bae a wide diacietion under this section and before 
discharging the accused be is bound to see whether a prima facie case has been made out 
•by theevidenoe on record, 1831 A.W,K. 116 ; 12 Cr. L.J. 134=9 Ind. Cas, 1007. Be is not 
bound to wait till the Court is about to close for the d.ay in order to give an opportunity 
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f-'f lke»b«'‘T3l»«e^rar1'>"'»’t the 7 M. J58 *nd 713 

fMlowrd In 43 K. 8*3. Wbtn, In » lh« 3f«(;|itr»ted!«cher(f<J lh» ««UMd 

cnaTF. 553. fti;^n,on eenunl of th* *b~n»c#f*l the e«»inplilnenl, it h»fd lh«t the onij 
rr^tUhn which efl'bled * !■» 4t*cherj* th# *fen«*«l f^r (ib«»ne« of Mmpltltunl 

»»»thl» •■/rll'-'n. 70 C,W H. 635. A 3t*i;l*tret4 dUcher^init the ecctiKi] und'r thli icctlon 
i( cy^mri'lcnl l-i rrheer the ci*e wUhoot i»n rfd»r fcr farther So<)alr]r, A dl>ch»r^a not 
operstinR eauTJ *<yiaill»! IctTM the mrlW et l»fRe for «tl purr^i of JadIcM Inqnlrj 
■nd there i( janedicllon ta entertain » lre*h o^mrlalat hut the 3f4RlttrAte tnort eiereiia • 
Jodldat dieeretinn. Si Bern LR.KS. It I* eompelent t^ n Nfajtl'tmte to enterUln « fretb 
eomphlnt to TMlore m file the Brat oompUlnt «»n euBiefnit grourd* UlnRihown fir com* 
plalrente' ehecnoe. 31 Cr, L J. SOI" 100 tfi-t Cee. SSI. hat SO Cr. L J. 4t|o 1 fS lod. Cei. 
309 diecutief ondrr 8 203 at T- Tbeorder of diechafRa brt trot the (Beet of en 
eeqnlttal. 3| H. SiS'l 33 M. 128 (F.D 1 ; 35 C.C33 : 33 C. 716 ; 18 K.L.J. 661; 23 H. 310,41 U. 
727 ; 32 B. 711 : 31 Bom. L R 118 : 77 Bom. LR.332: ReUnlftl SSO ; 36 A. 129. 

Comrtalnent U aheent^Tba ahwnca of the eimfUInant raleeae preaumrtion that 
ha dvi not With ta f raeeod with the prwecuijo-i, 13 Cf. L.J. t9l"9Ind. Cai 10C7. On the 
Don-tfpeeranca of m ^-imrUtoant in a aommona-caea R. 2l7, lUJ^ed, anthorirea an ac<]aUlal 
Qsleea the S!*cl*trata I 't tome rea*on tbinkaCl to adj.'arn thaea'ahntin a warrant-etaa 
which it not comt*3and*hta be cannot dU'btrR* tbe accuted. 10 C. £7. If a iiaRe bat been 
reached In tha Inti indioled In R. a.M, (w/rn. ba it hiand to trama achtrRe if ba balleret 
the etideice, Rattalel 621 II a OfaRittrtta ditcharRM tSa accuted becnata of tbe non* 
appearance of tha cotnphlnaot under tbta eectioo and iul>tc<^atntlf ba azeoMe tha 
aoQ'appraraneei ha matt pniceed <fc nero. Kona of iba atidenca recorded at flrti eno be 
carried OTtr to the lecond etie If r>o attdeoca la recorded at Bntandtha IftRlilrela ii 
ntVed to proceed noro be mutt Uka a (rath eworn autemeol and ftllure to do m ii oalf 
M IrresnUritr, 1933 U.W.N. 191-33 Cr. LJ. 4)3 (D-IIS Ini. Ca» 64. WbenaeaielB- 
volrioga aerioetcSeoeahit boen ebarco-ehectad bp tbe police and on tbe dap Bzed for 
hearlog, tbe oCieer eberged -Uh tbe protacQllon ttkea oo tUpi to proceed with tbe eiie, no ' 
one proMnttoooDdQCttbaprotceatlon andeo wltnesta* were pretaot Id Coort, the Slaglitrato 
diimitted tbe cate Boder Ibli eectloo, It trte bald that attboogb tbe SlegUtrala wai well 
withio fail tigbli of protesting ngilnit the manoet In which the Coort wai iratted. be «u 
BOt aoUtIrd to ditmitt the c-ttt as the case tret oot inetltoled od eomtieint and tbe com* 
plaio-tat wat ahient and no action teat ukan bp tbe Coart under B. 253, tujrra on the groood 
that DO cate wai made out on tbe etidenco. 38Cr L-J. 816-lM Ifld. Caa. 356 

The offence may be lawfully compounded.— 9. 315, in/ra, tad 8ch II. ooluma C 
•hots wbat olTcncci m'lp bo compounded nnd tlietsbio attached U) tub-soctloa (2; of S. SIS, 
tn/ro, gifee tbe oSeaecs wiiicb may be comp landed wlih the pcrmi«sion of tbe Court. 
Warrant-cAtet trbicb otniiol b) Uwlull/ couipouadod c-snoot bo dlimiised or end in adli* 
charge owing to tbe abienco of tbe cnmpldnaot Tbe MigtilrUe should enforoo tbo 
attendance of tbe compblnant and bit wiinetaee and«r 8 9i, supra, and admit tbo accused 
to bail if tbe eompMnant It absent, 1891 A W.N tie, tee Ratanlal S24 

Further Inquiry —There wat a conflict uf opioioo astovrhetbec a further inguirp conld 
be ordered when rio fresh esridence was forthcoming but U was mado clear that a further 
Inquiry could be ordered eron when no Ircsb eridioce it aTailible, IS U. 334 (F.B.) ; 10 B 
131 : 15C. 603 (F.Bi; 0 A S2 (FB), A District Magietrtte and the Sas^iont Pudge can 
direct under 8. 430, in/ra, a further inquiry into tbeciseof discharge under this tection. An 
accused perton should be given an opportunity to afaow cause before an order of discharge 


that the complain int was abient and it trtasplted aubaequently that hu absence was due to 
heavy floods the order of discharge was set aside. The power under 3 435 in/ro is very wide 
and not limited as the powers of a Court of appeal, 12Cr. BJ. 134-9 Ind Caa. 1007. The 
High Court has also under 6a. 433 and 433, tnjra, power to direct further inquiry. ' 
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CHAPTER XXII. 

Op Summary Trials. 

Scope of the Chapter.— Sommary procedure under this chapter In cases of sericas 
oSences though legal 13 Inappropriate eapeotallj when a conviction entails serious conae* 
guences, 6 U. 396 ; Ratanlal 778and 78t. Powers under this Chapter should be exercised 
very cautionslj. The reaponubility thrown on Magistrates entrusted with Bummary powers 
is very great and the responsibility of those who have to entrust them with such powers U 
equally great. Magistrates who are sufficiently alive to the responsibility extended to them 
will take care that the procedure and the record are not made more summary than the law 
has laid down, 21 A. 1S9 at 192 ; 2 C L J. S6S at 267^10 C.W.N. 79^3 Cr. L J. 178. In 
summary trials the procedure to be adopted Is the same as that prescribed for summons and 
warrant'cases respectively but the full record of evidence and judgment required ordinarily 
are dispensed with and the right of appeal is also curtailed. The trial is not summary in 
respect oi proceedings themselves which shonld be at complete and as carefully condncted 
as if they were recorded at length. Sucnmaty trial is snmmary only in respect of records 
of its proceedings. No tribunal can properly clutch at jurisdiction by intentionally igoof 
ing facts of aggravation which make the offence really cognizable only by a higher tribnnal 
and where the accused himself has objected to the jnrisdiction of the lower Court, the 
High Court will interfere in revision and set aside the conviction, 25 Cp. L J. 1133/ofIoirinp 
Velr 111 21. It has been repeatedly held that U U not for a Court, to minimise anoflenca by 
shutting its eyes to a graver ofience which on the facts found by it baa been committed and 
to refrain from charging the accused with that oSeooe and by sueb abstention to justify 
itself in trying the case summarily, 27 A L J. 3)0. Splitting up of ofieaces for purposes oi 
summary trial Is not permitted by law but highly objectionable, 4 8. 16 ; C.L R. 434 ; 11 C. 
236 : 23 W.B. (Cr.) 19 ; 22 W.R. (Cr.) 28 ; 29 W R. (Cr.) 19 ; 1 Bom- L.R. 688 : 16 C. 715. 
where the facts disclosed m a complaint amount to an oSenee of an aggravated nature the 
case oannot bs tried summarily 27 C.W.H. 148w25 Cr. L J. 528=77 Ind. Cas. 992. There is 
no law forbidding a public servant being tried sommarily and it would be unwise to make any 
general pronouncement as to classes of publio servants wbo should never be tried summarily 
and such Bummaty trials canuot constitute an irregularity. 26 Cr. LJ. 1IS2=69 Ind. Cas. 
972. In 33 A. 173 it Was beld that Magisrates should ordinarily restrict summary trials to 
simple cases and s re*trial was ordered in acase under tbs Indian Compauies Act Involving 
inspection of acconnts. The mete fact that the case involves a qnesllon of title, say to certain 
trees out will not be a sufficient ground for holding the case to be complicated for a summary 
trial, 26 Cr L.J. 1452 = 89 Ind. Cas. 972. Cattle lifting is a serious ofience and should not be 
tried summarily. 13 Cr. L J. 780=17 Ind. Cas. 412 ; 23 Bom. L R. 985 = 23 Cr. L J. 2i= 
64 Ind. Cas. 501. So also a case luvolving question of title depending on documentary evi* 
deuce supporting the same, 13 Cr. L.J. 771=17 Ind- Cas 403, Cases to be tried summatUy 
should be of simple character not calling for severe punishment, 33 A. 173. The sections 
which the complaioant chooses to ennmerate in bis complaint themselves cannot be the 
criterion to determine the jurisdiction of the tribunal or the ofience for which process should 
issue. The Magistrate is expected to sciutinise the complaint petition, examine the com- 
plainant and form an independent opinion for himself before fixing the ofience disclosed and 
issuing process and he should record reasons for hla conclusion. As a rule (Courts should 
not reduce the accnsation merely to elotch at jncisdiction to try summarily or otherwise 
when occurrence is on the border line or partakes lot any reason of a serious character it la 
always desirable li not necessary, to exeroiee the discretion in favour of a regular trial, 
28 Cr.L 3.164 = 99 Ind Cas 598 See also 23 L.W. 86=28 Cr. L J. 164 (2}=g9 Ind. Cas 592. 
Tbie Chapter is not applicable to Presidency Magistrates, Ratanlal S39, but 8s. 863 aod 370, 
infra, provide something like a suminary trial ao far as they are concerned. First-class 
Magistrates must be specially empowered to try summarily. In Madras every Sub-divisional 
first-class Magistrate who bad exercised first-class powers for two years has been Invested 
with the powers under this Chapter.— Forf St. George Qaiette, 1871, p 1136 ; G.O. No. 169 
yud , dated 2t-l‘1896. Second and third-olasa Magistrates cannot exercise powers nndes this 
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CbapUr tel thff cannot eTcn t>« «mpa»ere4 to Irj under thli Ch»;-t<r. Bat tinder 8 2fll 
Bench o! Inreited with the power* of a }k(*g|ilrate o( the tecond or third el^ti 

c*n try cerUln ipecifled cCence* mentlooed In lh»t fection iQmin^rny, The Diitrlet 
Mkc’rtnle o! B»ni;^1ore b*f no power In try a Buropean BrltUh inbjoct lamustrUy «nd m 
trill held ii Toid under 8. MO, <ft/ra> ThaCodadoM not apply prirairily toBinplor* 
which li no part cl BrltUh 1 ndla and it only in force there by rlrtne ol dechritlon* of Ih* 
OoTcmer Oeneral In Connell In the exerclee of powert conferred by the Indian ForcUo 
Juriedietlon Order In Coanclb 1%)}. TheD'>tlfleition conteri on Jottlcce ol the Frtce certain 
fpeclfled power* •tnonK which the power* ctlrylnKoSender* lammarliy nnder thU •ectlon 
li not Inclodcd. 39 K-M2. Th* Chapter ol th* Code doe* net epre*' to intend that pr»* 
ceedinc* In sDtnmiry trial* •Sal] commence ordinarily, otberwlce than In other criminal 
trial*, either by tamnont or aramnl. Indeed 8. SCI ImpIIe* the contrary. 8. QC3 rr<]ulrr3 
a reccrd cl the pnaoeedinpi to b« made by tbe preddinp oCicer, and It la Intended Ibat the 
record ahall be mad# at the time ct trUl. Maglitralee who exereUe power* to try •ummt* 
rily molt realize that they vbonld atrictly comply with the condition* wblch the Cods 
impose* en them bvauM otherwise tbe intention cl the Lepiitature as to tbe ezerclMi ol 
fommary power* i* ret at ctopht, 30 Born. L.R. OM at fiSd. 

Bowtr to try lan- 260. (1) Kolw»lh‘ttftnding anything con* 

tained in this Code, — 

(а) the District Magistrate, 

(б) any Magistrate of the first class specially empowered in this 
behalf by the Local Government, and 

(e) any Bench of Magistrates invested with the powers of a 
Magistrate of a first cla^sand especially empowered in this behalf by the 
Local Government, 

may, if he or they think fit, try In a summary way all or any of 
the following offences : — 

(a) offences not punishable with death, transportation or impri* 
Eonment for a term exceeding six months ; 

(&) offences relating to weights and measures under sections 2C4, 
205 and 200 ol the Indian Penal Code ; 

(c) hurt, under Ecction 323 of the Bomo Code ; 

(d) theft, under sections 379, 380 or 381 of the same Code, where 
the value of the property stolen does not exceed fifty rupees; 

(e) dishonest misappropriation of property under section 403 of 
the same Code, where the value of the property misappropriated does 
not exceed fifty rupees ; 

(/) receiving or retaining stolen property nnder section 411 of 
the same Code, where the value of such property does not exceed fifty 
inpees ; 

(gr) assisting in the concealment or disposal of stolen property, 
under section 414 of the same Code, where the value of such property 
does not exceed fifty rupees ; 
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(/») mischief, under section 427 of the same Code ; 

(1) house trespass', under section 448 and offences under sections 
461, 453, 454, 456 and 457 of the same Code; 

(j) insult with intent to provoke a breach of the peace under 
section 504, and criminal intimidation, under section 506, of the same 
Code ; 

(&) abetment of any of the foregoing offences ; 

(f) an attempt to commit any of the foregoing offences, when 
such attempt is an offence ; 

(wi) offences under section 20 of the Cattle-trespass Act, 1871 : 

Provided that no case in which a Magistrate exercises the special 
powers conferred by section 34 shall be tried in a summary way. 

(2) When in the course of a summary trial it appears to the Magis- 
trate or Bench that the case is one which is of a character which renders 
it undesirable that it should be tried summarily, the Magistrate or 
Bench shall re-call any witnesses who may have been examined and 
proceed to re-hear the case in manner provided by this Code. 

A Magistrate apeclatly empowered.^be GoTeTamest conlen powers d aura- 
xnary trial only on exprrienced UaglstraUa a&d aoy irregaUtiiy in procedure cannot be ex. 
plained on the ground that tbe UAgiitnto le bard pree^d with work, 28 Cr. L.J, 756^103 
lad. Cm. 836. 

May try in a aummary way.— This section gives BdiBorotioD ton Slagistrate to try sum- 
manly cert-vio oflences. if bo tbioks fit. Tbe tact that there are a number of aconsed does not 
appear to be a conclusive reason sg.vinstttylogacsse summarily, 28 Cr.L.J 140-99 Ind Cas. 
~349. Along and complioated case ehoold not betned summarily, 29 Bom L.R. 710— 28 Cr.L.J. 
S37s:102 Ind. Cas. 349 where 26 Cr. L.J. 1026=87 Ind Cas 914 is followed. The summary 
tti.ll under this section IS intended only to apply to short and simple cases where little 
evidence is needed, 29 W R (C R.) 69, wbero from tbe nature of tbe dispute and particularly 
from tbe plea taken by the accused it is obvious tbat tbe case involved complicated questions 
of right and title to property and tbat it was not possible m a summary procedure to come to 
a definite and correct conclusion upon these points, the Magistrate exercises a wrong discre- 
tion in adopting tbe summary procedure, (1922) Pst. 10^21 Cr. L.J. 374=99 lud. Cat. 894. 
The jarisdiotion to try summarily doesDOt depend oo the complaint alone but on the com- 
plaint and examination of thecomplainant taken together, 35 C 67 ; 29 C 409; 27 C. 983; 

2 C. L.R 374 ; 23 W R. (Cr.) 19; 23 W.R. (Cr.J 23. Where r Deputy Magistrate 
baingalso the Ohairmanot the Municipality while seated in hie pony convicted an nccosed on 
his own admission of having raised tbe level of a road, of the ofienee of cauaiog obstruction 
to a highway without dismounting frombie pony, without issuing process and without 
making a record of proceedings under this seelton, the oonviclion was set aside. Tbe record 
prepared after the close of the tri.al from memory or possibly from rough notee U not tbe 
procedure contemplated by tbe Code even io summary trials, 15 M. 83 at 87. Tbe question 
whether a complaint affords sufficient grounds for a summary trial or requires a trial in tbe 
ordinary way must be left ma great measure to tbe discretion of tbe Magistrate to be ezer* 
clsed with due care according to ludicial methods with reference to tbe circumstanocs of each 
case, 10 A- 83 at 56, but when an accused person Is charged with two ofieuces, one of which 
is triable summarily and the other is not so triable. It Is not opea to tho Magistrate to Ignore 
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the lilfrebtrc* una froefrd to tf/ Ifc^can* •oi’itn'tUj, It C. 336. K® trlbun»l c»n r»’»* 

I'trty cluJcb at Jdn*6ictlon ly inuntlrBallf ifnorlrR fAflf cf ap^Mtatlon which 
tokke the cfidicw really p<^ni«hle only by o b'phrr IribuDfl and nb«re the ■ccn»rd 
himKlf h»i objeelcd to the jari»dicit®a of the i^wrt CogiU the lli^h Court will 
Interfere In neriticn and eel eilde the rotivUtron, 15 Cr. L.J fl93>*82 Ifld, Cat. S7( 
/^hxnv VTclr If, 21:39 Cr. LJ. lad. Cat. 8»{ ; 3l C.VT.N. SS3. t\here IbefActi 

diiclcned in the comylatnl amcunted to »n rfftrire of «n 8;;c;r*rnUd ntlure 
the CAM cannot be iHed lammerily. 37 C.\7.N HSbSS Cr. t<.J. 6:6x77 lod Cat. 932, ba| 
where the a<xalled circaraitAnore ot a^cratatlofi ar* mere etapprratloiii the Court mty 
ignore them and try the ca*4 lummarlly t Qom. R C3J x 36 0. 9Q. Similarly a llaglitrate 
cannot tyllt up a charge eoai lo f;ire himself a pimiry Jur!«dictlon urita* be diitelteTce 
aotne ot the nteailtl elm rot i ct the cfleneceharf'd. (6 C. 715 ;.S C.W.N. 233; 4 C 13 ; 27 
C.9M:6 KW.P.nCR. 231; 23 3V.R. iCt.l fi; 32 W.R. (Cr ) 24 ; 33 W.R. (Cr) 19 ; 
1 Bera, L R. 6S3 ; 23 Cr, L.J, 161 ■ 92 Ind. Caa. AlC. A 5|rf;<*(n>te after hearing etidence 
find* that the oCcnee dl«cl wed 1« rna liUtle aarnmaril y, ha may adopt icmmary y rocedure, 
22 M. 139 ; but once the Itaiiitrate bad followed rroordlnyt cridrnn in the resuhr aanocr 
he could not atterwardi rhtnce hit procral^ra to {hat Icnoirrd in tbli Chapter, 25 C.W K. 
B31 : 37 C LJ. 103x21 Cr LJ. 137>71 lad Cat. 602 The rr«paiiilbility thrown on (be 
blasUtrale estreated with ruoimary pjwtrt la tery grant and the reajvsoiiblllty of thoee 
who hare >10 entruai them with eueb powere la rquallr Rmal Jliglitratea who are 
lufSelently alire to the rMp,inifbility eniruated l<> them will takec-treibn (he procedure 
and the record are net made more aufflioary than the law haa laid doen, 3l A. 169 at 192. 
Is lummary trhli there mull be clear Andlsga ot> <)ueitbni of ficta boc.auie it ii only by 
(seaBt of thoae dndinga the Ifigh Court will be in a poalihn to eseiciaeiti rerltional 
jsritdictloa eOectuilly, 2t Cr. LJ 916*75 lad. 292. 

May If he or they Ihfnk fft ~Tbe word* *' It he (hey think St ” hare been added 
la the Code of 1693. A rery wide diceretlon te fil*ea to the kfigiatrate or Deaeb of tltgia* 
tratte to try under Ibie Cbepter or to proceed in (be ordinary way A DUtrist Uaglitraie 
baa afree diMretlon ai to whether be thoold proceed under ibU Chapter or aot.SCr.L. 
Her. 378. 

Alforany of Ihe offencce.— Joinder ofcbirgea iipermltted. The oOencet of 
aifchief and (bell may he tried together. 23 W.R, (Cr) 5. 

Bub-iectlon (1) fr), (m) and lOb'Mctloo (2) were iotroduerd in (be Code of 1623. 
Under 6. 1 (1) (o) the word " o/ence" wa.. made to iDcIudeiiay act for which u compl.tlnt 
may be made under 8 20 ot the Ottlc-lresr*** Act. The re-hairing under aub-seetion (2) 
muit be <fe new ae the proceedinga held till then were without juriAdiction and tbereforo 
roid under 6 639 Ig), tnfra. 23 W R (Cr ) 3 

Cfatiae (a). — An oQenee under 9. 32 of (bo Crimin-il Triboi Act Vi of 1924 la punishable 
with the maximum amount of etx montbs' rigorous imprisonmoat and therefore that 
ofience can be tried aummarlly uoder this section. 69 A. 713 

Clause (f).->-Be{ore n Slagistrate cao assume jurisdiction to try oSenccs of theft or receie* 
log stolen property in a summary way, be'hastosatUfy himself that the properly in respect 
of which the oSence has been committed la ieaa tfaao rupees bfty in valuo and most record 
this fact in the form prescribed in this ecelion. Where tbero Is no such refcreuce lo the 
recorde of the case, (he conviction canoot etand, 22 W.R. (Cr ) 63 ; 20 W.R. (Cr) 17; 1691 
.A.W.N. 163 : 1893 A.W.N. 30 ; 23 Cr. L 3. 643*61 Jod. Cas 33. 

The following offences are not to be tried euiSmatily .—(1) Theft when combined with a 
charge of previous conviction, Weir II, 334; (9) breach of contract of service under Act XIII 
of 1S59 : 4 U. 234 ; 20 H. 233 ; 27 C. 131 ; 16 B. 366 ; (31 petition under S. 463, infra, tot 
maintenance cf wives and children, 20 C 331 ; (41 preferring a false charge under S. 311, 
I.P.C., 33 0. 291; (5) where the ofience charged ie one under S. 60 of the Excise Act iSlOaa 
modified by Act llof 1923 punishable mth impcisoumeat for one year, 26 Cr. L.J. 809»S6 
Ind. Cas. 432. A Magistrate cannot to tha prejudice of an accused change his procedure in 
the middle of a regular trial toone ondec this section, 26 C.W.N> 631*37 O.L J. 109*24 
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Cr. L J. 137=71 Ind Cas. 509. A trial by a Magistrate not empotvcTed to try summarily 
(« g., an oQeneo under 8, 147. 1.F.O).. is a nullity under S. 5B0 (q) even though the oSence 
for \*hlch the accused is convicted Is triable Bumaarily esy 8. 823 I P.O. S. 537, infra, can- 
not cure the defect as the procedure adopted ia more than an Irregularity, 52 B. 25i. 

261 . The Local Government may confer on 
Bench^* oi*° Magts^ Bench o( Magistrates invested with the powers 
trates invested of a Magistrate of the second or third class power to 

with less power. .v. 

try summarily all or any of the following offences ' 

(a) offence against the Indian Penal Code, sections 277, 278, 
279.285,286.280,290,292, 293,294, 323,334,336, 341, 352, 426, 
447 and 5o4 ; 

(5) offences against Municipal Acts, and the conservancy clauses 
of Police Acts which are punishable only with fine or with imprison- 
nJent for a term not exceeding one month with or without fine ; 

(c) abetment of any of the foregoing offences ; 

(d) an attempt to commit any of the foregoing offences, when 
such attempt is an offence. 

Amendment.— 6. 301, 1.P.O.. hvs been eewly added to el. (a) aud to el. (6) the words 
"with or without due'' have b«ea Added In MAdtas every Bench with first class or secoBdeUss 
powers IS empowered to try eummarily.— fort St. George Qaeette. 1691. P-trt I, p. 279, Had. 
Cr, Rules of Pr. Rule 2 Thu sectioo uoUke 8. 2G0, supra, applies only to certain sections el 
the I-B.O., and agsiost Kluntclpal and Police Acte but does &ot apply to Special and Local 
laws. Uuder S. 407, tn/ra, an appeal lies from the conviction by a Bench of Magistrates 
exercising second 01 third class powers, 9 U. 36 A Bench of Magistrates cannot try any 
oSencs except those mentioned In this and 8. 260, supra, 9 C. 96. They ate not entitled to 
take proceedings under the eeourity chapter. 

Offences agafnat municipal acta — in prosecutions under Municipal Acts the 
Magilliate is benud to conduct the proceedings according to the rules applicable to summary 
trials. The expression summary proceeding occuitiog la Manlcipal Acts must be prooeadlngs 
for which piovlsion is made in Obapter XXII of the Code. There is no other provision in 
the Code which appears applicable to the case. 17 B. 731 at 732-733. 

Offences against conaervan^ clauses of police acts.— S, 48 of the Cteneial 
Police Act XXIV of 1859 which relates to obstructions and nuisance in roads within the 
limits of towns is a general conservancy clause and that ofiences committed thereunder are 
within the cognizance of a Bench of Magistrates, 13 U. 142 at 143. S. 355, infra, does not 
apply to ofiences under this clause, 29 Bom. L.B. 710^23 Cr. L.J, 537=102 Ind. Cas. 345. 

262 (1) In trials under this Chapter, the procedure prescribed 

for summons-cases shall be followed in summons. 
mfn*n°*and* ^warraS* cases, and the procedure prescribed for warrant- 
caaea applicable. cases sball be followed in warrant-csses, except as 

hereinafter mentioned, 

(2) No sentence of imprisonment for a term exceeding three 

Limit of imprison- months shall be passed in the case of any conviction 

under this Chapter. 
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Sob-^ectlon (t).— Tbc frocrdore prfcrilfd fcr itsniBcnt ntd nrnnicsrri fb»n b« 
followed In inntsiirj trUli •crctdiri; m tbecCirerf Irkd are lutntnor.i or warr«nt-t»>ei. 
It VM bdd by Ibe Bombay llinh Ccatt In S8 fiora. ti.H 9 Sb 27 Cr. L J. 43!« 03 Ind. Cat. 
150 that the mere fact that a MaKlitraU In a autntnary trUI did net a*b the accused before 
be li called to enter on hla dritree whether be wi*le< to ricall any of tbo prorecutlon 
wUneMca for further cro»a*ctamlnallca la not an IlleRalUy butrnly an IrrrRularlly cured 
hyE.tS? iVro. bat the Madrai inch Court in 81 H.te.J. CSToU hf.LT. 111-04 L.W. 
610 at C32«78 Cr. L J. lOwPO Itid Cat. 40 diar/nf/d from the ahore view ard held thattho 
mandatory frotklona cf rvyra, aipty equally to ararrant'caeea tried aammarlly under 

Chapter XXII of the Cede ard it caenrt b-e aald that when the arcuicd who It nnnpre«entcd 
la e-\llod ut^ei to aUta forthwith whether h« wlihca tocroaa etamloe and the 3[.iglalrato 
reourded no reaiona for aaeh a courae aa repaired by S 95A, lUfra. that no failnra et Jnitlca 
bad been oocaaionad In lueh a caie. In a warrant cate tried aummarlly Ibe mrmorandnm 
of the iubitanoe oi cvldenoe of witn'waet mo*t in conformity with 6. S50 (3), infra, be 
alRued by the MaRitlrale, 23 Cr. Li. ltl-(5led. Caa flP. Under Ibla ecctlon it la r reentry 
that In a tnmmary trial the procedare prtterlbedlnwarrar I etiea elallle followed in warrant 
eaaea with certain cxceptlona ; one of the dktlncolahirf! polnli let* ten a ttmreoDt caee and 
a warrant eaae la that In a wartint-caee aufhelcnt atidrnca to anppott the cbirRo mnit ho 
recorded before a charRa can bo framed ard tba aecuied called upon (o plead. Where a 
Uag tlrateconelelod the aoeuaed in a warraot-oaae without recording erldence cn the pica of 
the accoted and paaaed en app«.rtehle aenlecrc. the oonvlclion waiheld lad, 27 C W.N. 923. 
The procedure preecrlbcd by thli Cbeptcr doca net epiter to intred that prcceedlnei m 
tnmmary trUla thall commerce ordinarily oihcrwke than In crloiioil trtala cither by 
Bomtnoniot warrant : Indeed, tbli ecctlon Imillea the contrary. IS U 63 at S7 to autnmary 
triali whether eppealebleot oot a format charge In writing need not h« tnmed, 7Lah. 3C3, 
fonoxBingW C.W.N. 923B23Cr. Li. mOwSlIsd. Cat. 278. Fatanlal 758 tfee airo 
83 C. 733. 

Sub*aectton (3).~Tbli8ab leetlon Uya down the limit of puniibment in lummary 
triali. Tbe term ahalt net exceed three mootha. Bre 9 Cr. L.J. 23s23 Ind Cai. 939, But 
where an aecuaed la conricted for m ore than one otleneo in tbe lame trial, there it neiblDgin 
law to prevent tbe Moglitrate |viraIog a aenteoce of throe monlba for each of the ollencea the 
lentencea nnleia otherwiae directed tunning conaecatiTcly under 8. S5, lupira. The limit of 
three mootbiii applicable only to aubatantheeenteoce paiaod, and will not apply to impriaon* 
meat awarded in default of payment of flue which la ouly n procesi for enforcement of fine, 
6 k. 61 There la notblng to limit the amount of floe In a lummary trial, 35 A, 173. There 
ii alao nothing In tbia aub lection making U illegal to imjioto aclibvry confinement aa part 
of the aen fence under 6 7S|lB.O., 6 A. 63. Where an ocouaed wni convicted in a aummary 
trial, tbe High Court in reviilonean enhance tba eeuteoce uudec aub’iccUon (3) o( 8.439 
in/rn, up to two yeara tbe limit to wblcb a Prreldency llaglatrate or a MagUtrate of tbe 
firat class can aentence the acouaod. 

263. In cases where no appeal lies, the Magistrate or Bench of 
Eeoord In casei Magistrates neetl not recorfl the evidence of the 
where there ia no witnesses Or frame a formal charge ; but he or they 
shall enter in such form as the Local Government 
may direct, the following particulars 
(o) the serial number ; 

(6) the date of the commission of the offence ; 

(c) the date of the report or complaint ; 

(d) tbe name of the complainant (if any) ; 
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(€) the name, parentage and residence of the accused ; 

{/) the offence complained of and the offence (if any) proved, and 
in cases coming under clause (d), clause (e), clause (/), or clause (^), of 
sub-section (1), of section 260 , the value of the property in respect of 
which the offence has been committed ; 

((7) the plea of the accused and his examination (if any) ; 

(h) the finding, and, in the case of a conviction, a brief state- 
ment of the reasons therefor 

(t) the sentence or other final order ; and 

ij) the date on which the proceedings terminated. 

Scope o( the section. — This section does not excuse the Usgistnte from besriog 
the evidence all the nltnesses hat only exoases him Irom recording the evidence ol 
sritaesses svhlch is a diQerent thing frsm heariog the evidence, 39 C. 931. The provisions 
of this section shonld be strictly complied with in cases of summary trials in which so little 
is recorded and therefore there is very little protection from without to tha person accused, 
against the risk of eiror, baste or inacoursoy. The scanty provisions of the section must be 
fully and strictly complied with and the record must be suiBciently exact and full to enable 
a Ravision Court to say whether the law has bean complied wither not on the points to be 
recorded. Three particular things are to bereorded, (I) the oSenee complained of> 
(3) offence, if any, proved, (3) in ease of conviction a brief statement of the reasons. These 
must be recorded in euch a way as to enable the Court of Rsvision to say "aye” or "no” from 
within the four corners of the record itself, whether tbe oBence charged is an offence In point 
of law, whether the oSenee proved is an oSeoee 10 point of law and whether tbe reasons for - 
the oonvlctiou ate good and eufficient, 2 C-L J> 9$) at 567 b 10 C.W.N. 79w3 Cr. L J. 178; 

21 A. 189; lOA-L.J. 231; 12 Cr. L.J. 230 b 10 Ini Cas. 931; 16 Cr. L.J. TIS^SO Ind. 
Cas 1001 :‘2lOr. L.J. 63 SbS 7 lad. Cas. 672; 2JCr. L J. 431e51 Ind. Cas. 207. This section 
is not abrogated by S. 441, tnfra, 49 Id. 293; 20 L-W. 330 and provides for the preparation 
of record m oases where there is uo appeal from a conviction under this chapter With 
regard to appeals from summary convictioas, see 8s. 407, 403, 412,413,414 and41Sin/ra. The 
next section provides for preparition of record iu appealable oases The eection cannot apply 
to a case tried aummarily in which the* Magistrate passes an appealable sentence, 27 C.W.N, 
923 at 924 = 29 Cr. LJ 1270=82 Ini. Caa. 273 This section must be read along with 
S. 355, in/ro, and this section only lays down by way of exception that in eases where no 
appeal lies the Msglstrate need not record any evidence. The primary rule is that the 
Magistrate shall make a memoraudum of tbe eubstanoe of tbe evidence, bat he can do away 
with it only when he makes up his mind at tbe initial stage that in any event the sentence 
to be passed will be non*appealable, 43 C. 280 not /oHotoed iu 49 A. 261 holding that it is left 
to the Magistrate to note whatever he pleases and such notes are his private property and he 
may do whatever he pleases with them. Bee also 23 Bom. L R. 710 = 23 Cr. L J. 537= 

102 Ind Cas. 343 where 43 C. 290 is not/offotoed, see 49 A. S62 The Magistrate's notes 
should form part of the record and where they have not been kept tbe conviction is liable to be 
set aside as tbe High Court will not be in a positioo to form an opinion as to the propriety of 
the conviction without thenotes of evidence. 26 Cr. L J. 1454 = 8 J Ind. Cas. 974 A Magis- 
trate If he destroys his notes of a sammary trial, the conviction cannot be invalidated on that 
ground 49 A. 562 following 49 A. 2S1 and aoifollotnng 43 C, 230. See 49 A. 131 which took a 
diflerent view and that.decisiou cannot be regarded as good law after 49 A. 26 1 and 562 but in a 
sQmmaty trial the Magistrate is not relieved of tbe duty of miking a precis of the evidence 
adduced before him and if be fails to do so tbe conviction is bad la law. 29 Cr. L J. 534= 

109 Ini. Cas 600 In summary trials it is very importaut that there should be clear 
Budings on questiona of facts beevuss it is only then, the High Court will be in a position to 
exercise its revisionaljunsdiotiaaeaectivelyi 24 Cr. L.J. 916=73 Ind. Gas- 292, blagistrates 
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»bo «tTcf»e ]V5wTr« t--) try c»«fi tumnwrily ian»t Ihtl (ti«y ib^old itrlelly comrly 
»ilh tS« cnndillon* whifb th« (i-yJe on Ibem b«»aie. ofien*!**) tbs (ntsTjtlon of tb* 

L^pi'litors M ta Ibe rtrrci'e of ramintry potren ft mI it n«ui;ht 33 Bom. L R. 03| at 938. 

NfPd no! record IbC cvJJcnce.—ThJf arelJoo d>** not oxcoio the 
from hearinf; the cridenos of all lha wltnoiM'i Itrxeo»<'« him only from rfccrdlnR Ibe erl' 
dence of any of the 1T|tnr••c^ ft 1i an elem^otary yolntt tbxl recording etldenee U not tbe 
aame ai hranrg etlderce In all trlmtnal cam if tbe accused denies tbo charge, tbe com* 
flalnanl and foch arltnnrc* a« he may preduM muet be examined and the e»<o molt be 
decided upon tbe cfTect rf iheir cTideoce, 39 C. 031 at 633. Where there It no obligation on 
tbe part cf tbe ^feglitrate to record tbe ecidence wbat the «ritne«'ci aUled maybe prorod 
by tbe oral erldence of penoni nho beard the wltneavo depote, Ratanlal 331, 

Need not frame a formal cfiatxe.-^Tbia section expre«ily mj* that no charge 
need be framed in non appealalleeaiea and from tbo omit lion of lueb a proridon in 8. 38<, 
fn/ro, dealing aiUh arrcalabfe caiet ft cannot beconUnded that A formal charge abould be 
framed in appcalalleeaiea. In a mmtnary trial aibrtbef app«a|\bta or non^appcilable no 
fornul ebirge In nrlilng need be framed. Charge cannot b« held to bepirtof tbe record 
or wbat li siuaMj calted tha record of cridence and aub eectioa (3) of 8. 284 cannot therefore 
apply to a charge, 7 Lab. 323, a^ alio S3 C. 739 at 743. fn a cate triable lUmmarily, whero 
non appealable Mntcoee li glren, the MaylitraU nttd not frame a formal charge but be 
ibonid rpeclfy in bla record the oCenee complained of, and tbeoffeoce filaoy; pr<>red, Jo 
thwe elreniaitaneea it li mainly Ibe o9enceccmplained of. in regard to whieb proceei bad 
bees iaxned, that deUrmlnei nhelher a partieolar accowd bai been tried for an offence. la 
a cate nbcre tbe trial It held lammarity and falle coder tbii teelloD, and nben aa tcenxed 
Ii pot la pen! of a eoBTietioo. «iy, for rtotiog under B. 147. 1,P.C., (not triable aommarily) 
It eancot be nid that the tceoted were aet actually tried tor that offence, 93 B. 294. 
AUboogh BO formal charge oecd be drawn up, Ibe acettiod mutt be ealled-upoa to aniirar to 
tbe partleolara of tbe oOeace charged, whether the procecditiga be aommary or etberwlio, 
aad tbe Sfegiitrate muit ipeeify (be offeoeecomphlnod of to giro tbo aeeuacd lOl&elenl 
BOtiee of wbat If charged againat him. Tbe aame ruioa of law at to miajolnder of charges 
in warrant'caiea muit apply to tbo parllcultrt required to bo aet out by tbie mcIIod Ida 
aommary record. 16 C.W.N. 636 at 697 b 13 Cr. L-d. 324-14 lod.Cai. 320. The record 
tbosld itate tbo offence clcMiy and dUtlnctty, 1892 A.W.H. 89 

Shall enter In «uch a farm the particular^.— The blagiitrato abould himself 
prepare tbe record In oon'appeaUble cases aubject to tbe exception contained in eub'ico* 
tion (2) of S 2G5, injra, where a Bench may be authorized to employ a cleric. A Magistrate 
is not authorized m cither caso to emploj a olerk to preprro tbo record or to aiSx his algna* 
tnre to tbe record by a atamp, 6 H 399 ; 8 A. 293 ; 20C.W.N 79^2 C.L.J. B63B3Cr. 
L.J. 179; 13 Cr. B.J. 280»10 Ind. Cat. 921. 16 Cr. L.J. 713 b 30 Ind. Cas. 1001. 
The facts found by Iba Blflglitcato must ebown bat offence has been committed, 3C W N. 231. 
Bat where no reasons are given tbo detect cannot be subsequently cured bj the explanation 
called the written atatemeot aobmitted totbefligb Court by the Magistrate, 9 C W.N. IxxtI. 

Clause it),— Tbe value o( tbe pxopexty alleged to be atoleu should be stated and tbe 
value should be found to be lass than tbe omount mentioned in 8 260 (d) to (p) ; otherwise 
the conviction will be lod, 20 W R. (Cr) 17, 22 W.R. (Cr.) 63; 1891 A.W.N. 183; 
1892 AWN. 30; 23 Cr. L J, 943-81 lod Caa. 33; 17 A.L.J. 1116=21 Cr. L.J. 28= 
84 Ind Cag. 172. 

Clause (g). — It seems unthinkable that tbe Legislature should have intended by this 
section to give Magistrates a discretion in caaes ending in a conviction to dispense with the 
examinations of tbe accused. The principle 'audi affrramparfem ' is the first and mMt 
important principle governing the mode of administering justice and essential of a fair trial. 
The meaning of the words * if any ' lo this and 8. S70, tnfra, are cleat if one considers Sa. 
343, 245, 253 and 289 of the (3ode. It is not In every trial the examination of the accused Is 
required, r.p., in a summODB'Case if tbe accused admits his having comiatited the offence 
the Magistrate may convict him undexS. 243, tu^a, and again If the proseoution evidence 
66 
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does not aapport the charge under 8. 246 the Maglatrate may acquit and under B. 253, jupro, 
the Llagistrate may discharge In B narraat'casa. This la only reasonable and !n harmony 
Tfitb 8. 342, vnfra, for in such a case there is nothing !n the evidence requiring the accused 
to explain. Bimilarly under 8. 289, infra, the Court may without examination direct the 
Jury to return a verdict of not guilty. The words ‘if any" do not limit the obligation 
under 6. 842, infra, or render it inapplioabla to summary trials. They really have reference 
to those cases in which owing to the admission and plea of the accused or owing to the 
weakness of the prosecution evidence the accused can ba oouvloted or acq nitted without bis 
examination. That the mandatory provisions of this eeotlon apply to enmmons'Cases has 
been recognized by all the High Courts, 26 Ct. L.J. 1534>a90 Ind. Cas. 434. See 45 B. 672 ; 
46 B. 441 : 5 Pat. h J. 174 ; 6 Pat. Ii.J. 174;23Cr. L.J, i64s63 Ind Cas. 618 but see 46 U. 
758. Where a Magistratefalled toreoorda plea ottbe acoused the convictiou was held bad, 
g C.W N. Ixxvi. This clause does not give a Magistrate discretion whether be will examine 
the acoused or not. This Is governed by 8. 842, tnfra, which gives the accused tbe right to 
refuse to gay anything if he chooses. Failure to record the plea of the accused and his ex* 
amination vitiates the trial, 26 A.L.J. 109*29 Cr. L.J. 263slD7 Ind, Cai. 592. But there 
must be an examination in all warrant'Cases and tbe words “if any" occntring In this 
clause do not apply when the case tried by the Magistrate is a warrant-ease. 41 0. 743 at 
743 : see also 46 U. 449 (F.B.). 

Clause (h).— Under this olause a brief statement of reasons (or conviction must be 
given showing that there is evidence to prove the existence of the ingredients necesssary to 
complete the oSence, 10 A.L.J. 2Slw 13 Cr.L.J. 16 Ind. Caa 516 ; 21 A. 189 at 191 ; 16 
Cr.L.J.713«30 lad. Caa. 1001; 23 Cr.L.J. 161«83 Ind. Caa. 623; 14 Or L.J. 594 * 21 Ind. Caa. 

496: 23 Cr L.J.94-63Ind.Ca8. 446: 28Cr.LJ.493sl0lIod. Caa. 671; 26 AL.J109w 
29 Cr. L.J 265*107 Ind. Caa. S92 where 10 A.LJ.231;1B83A.WN 213 ; 1896 AW.N.lSl; 
1899 A.W.H. 61 atere/srred to. See also 10 Cr. L.J. 216 ; 21 A. 189 and IS B. 97. Tbe 
Magistrate under this section need not write a judgment as in tbe ease contemplated by 
S. 2o4. tn/ra. He is bound to etate briefly bis reasons for conviction. The Legislature has 
provided a minimum protection for tbe person affected by tbe order and it is absolutely 
necessary that officers who act uodet the Chapter should most strictly observe the scanty 
formalities which the law provides. II they do not do so, it would be absolutely impossible 
for the High Court as a Court of Revision or any other authority to exercise the smallest 
control over proceedings which may form the subject of complaint, 22 W.R. (Cr.J 23; 
10 C.W.N 79*2 C L J. 569*3 Cf.L J. 178 ; 21 A. 189; 46 U. 253. The law does sot require 
the Magistrate who deals with the case Bummartly to record the evidence but he must record 
his reasons for the conviction and so stale them that a superior Court acting ib revision may 
1 . — ..te » ijafQpQ jjjg Magistrate to 

• * • mg 1683 AW.N. 114 and 

■ nd of tbe guilt of the person 

accused but what ha should do and what be must take care he docs, {a to leave upon record 
some brief but intelligible reasons for the conclusions at which he has arrived so that the 
High Courts' superintendence of his proceedings may not be defeated, 1833 A.W.H 114 ; 
1885 A.W.K. 213; 1886 A W.K. 181 ; 1893 A.W.N. 81. but where there is clear evidence to 
justify a conviction the omission to comply strictly with the provisions of this sub-section 
may be treated as an irregularity cured under 8 637, in/ra, and there is no contravention of 
some express provision of law as to the mode of trial, 26 Cr L J. 466*83 Ind Cas 146. The 
record must he sufficiently elaborate to ealiafy a Court of Revision that the ffoding is correct, 
legal or proper under this Chapter, 2 Cr. L.J. 373; 6 0. 579; 18 B. 97 ; 48 U. 253; 
20 L-W, 330 ; 3 C.W.N. 2bl ; 8 C* 195. Wbeo the case ends in an acquittal, it is not necessary 
to record reasons which is imperative In s case of oonviotion only, 3 Cr. L.J. 433. When 
the President of a Bench of Magistrates is m a minority as to a conviction or acquittal the 
judgment should be written by some member of the Majority of Bench Magistrates otherwise 
there will he a conviction or an acquitting judgment and the High Court in revision will be 
left without any reasons for conviction when the law as laid down herein says that reasons 
should be set out by the Bench, 1928 U.W.IT. 31*27 L.W. 239. 
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264. (1) In every caw tried summarily by a Magistrate or 
Bench in which an appeal hes, such Magistrate or 
In arrejUki# Bench shall, before passing Bentenee, record a 
judgment embodying the substance of the ovldcnco 
and also the particulars mentioned in section CC3. 

(2) Such judgment shail ho the Only record in eases coming 
within this section. 

Scope of the nectlon.— The «»<;UonAMl«i«Uh lbs pr«p»r»llonottti«rMordtn appeal* 
aMs samtnsrp triOi held under tVisCb^pUr. Tbs proeedurslottbo trial It prescribed 

InS. SG] (1) supra, te« b3 C. 73S. PaUnro to obaetrs tbs eondlllont prescribed in 
this section U one Ibat wUl preiollee lbs acco«ed bccsQie U preicnU the proper 
diipoaal o! the appeal that be ta entitled to prefer and Ibe appellate Court should kaow lbs 
substatiee of tbs cTldoce that bad l«en cWen.soaa to bn In a podtlon to decide tbo appeal 
cm lbs rarrlts and it la not proper Vo decide tbs appotl bj merelp Aoding that tbs Ileneb did 
address themaelrea with due dills^nce toth* quctllon ol tact that arose lor contldentlou, 
SO Bom LR.9StatfiS6«>S3Cr L d. I00d«in tnd Cat. SSI. 

In wbleh an appeal (lea —*Ao appeal lies from n eonrletlon bp a Beneh of Sfagli* 
trates excreltiog iccond or third clast powers, ft U. 38. and the Beneh abould record a Judg- 
mcQt under this section. Tbit acettoo map not appip to the cue of an acquittal atiboueb an 
appeal la ptcrldsd let by B 417, In/ro. at the tnaVsnee ot the Loeal Oesemmeut. 

Oofore pasting aentenee.— The tscord ibould ba mads at tbs time el trial and 
not alter coueludme B, from memory or from tough notes, 19 fel. 83. 

Judtmeat embodying aubatanceot evidence, etc—Ondet this sectleu a Slagts* 
traUia act bcund to record the subtUneo ot every deposition. Tie has to state generally the 
aubataueeot the wltaets's evidence and the aubstaocs o( tbs ovldenos is a matter diitlaet 
Item the (acts which may be contldered as proved by the ovldeuee. The BUbstanes ol tbs 
evidence should be recorded in such a manner that a superior Court acting in appeal or rsvi* 
tloQ nay bo in a position to Judge that there were snUloient materials to support tbs convie* 
Uon and a Jndgmeot which ccutalna tbs subsUncs of tbs evidence luQlciont to dseids the 
ease Is not Illegal merely bocauso evidence isnot summarired fully. 30 Cr. L.il.Sd?'” 
il6 Ind. Cas. 87. SufficUnt evidence mutt be iseordi'd to Justify the Judgment. Ko donbt 
the object ot the procedure laid down in tbic Chapter is toibortcnthe oourisotthe trial, 
but tbla will not absolve the blagistrato from recording snOlclent ovidenee to support his 
order, 27 C. 490 at 491 The judgment under this section must coulalu in addition to the 
paiticulara required to be mentioned to non appealable cases under B 3G3, supra, the subs* 
Unce ot tbe evidence on which a conviction is based and such Judgment ehall be the only 
record In appeaUble cases tried Bummaiily. 6eo 27 C W.N. 928 This section requires that 
the substance of the evideoce shall be plainly stated in the judgment and not that the Court 
should be driven to inferences in order to find out tbe subslauee of the evidence 30 Bom. L.B, 
ft94ss29 Cr. L 3. 1009 » 112 Ind. Cas 221. When the record does not comply with the lequirs- 
ments of the section, the conviction cannot be upheld 9 Cr L J. 23 and such failure is not a 
mere Irregularity cured by 8. 837 infra but readers the whole proceedings bad 3 Bom. L.R. 
984-22 Cr. L.d. IQQSallft lad. Cu. 211. 

Sub-section (2).— Under this aeetlon the Judgment U the only record available to 
the appellate Court. Rough and Incomplete notes ot evidence made by the Magistrate Is no 
evidence, 28 Cr. L 3. 1026 sB 7 Ind. Cat. 911. The Judgment alone embodying as it does tbs 
substance ol the evidence Is the only record of the case. There isno other record, 7 L&h. 303 
/ollowtnp 27 C.W.N. 928. Bee 530. 738, which also takes tbe same view that the Jadgme 
Is the only record In the case. The express terms ol this sub-seotion clearly show t 
cannot be laid down that 11 a Magistrate takes cough notes (or bla own purposes sue 
notes form part of the record. There is some Justification in saying that euoh note 
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destroyed in cases falliDg under S. 355. infra but not otherwise, 29 Bom. LR. 710= 
28,Cr.LJ. 537>‘l02 Ind. Cas 345 where 43 C. 260. is not followed and 26 Cr. L.J. 1026- 
87 Ind. Gas. 9i4 is/oi/ou'ei. Such Judgments shall be the only record in the case and 
additional matter such as notes made by the trying Magistrate cannot be called for or 
consulted by the'appellate Court, 62 U.Ii.J. 32=1927 M.W.N. 40=33 U.LT. 35=25 L.W. 43. 
The appellate Court cannot go beyond the records and look into the complaint and sworn 
statement, 55 U.L.J. 117=28 L.W. 394= 29 Cr. L.J. 623=109 Ind. Gas. 897 followwg 
52 TA.L J. 32 ; 53 G. 738 and 7 Lab, 303. 


265 . (1) Records made under section 263 and judgments 
recorded under section 264 shall be written by the 
presiding officer, either in English or in the 
language of the Court, or, if the Court to which 
such presiding officer is immediately subordinate so directs, in such 
officer's mother-tongue. 


Language of record 
and judgment. 


(2) The Local Government may authorise any Bench of Magis- 
trates empowered to try offences summarily to 
r.srflf.SSoyctek?' prepare the aforesaid record or judgment by 
means of an officer appointed in this behalf by 
the Court to which such Bench is immediately subordinate, and the 
record or judgment so prepared shall be signed by each member of 
such Bench present taking part in the proceedings. 

(8) If no such authorisation be given, the record prepared 
by a member of the Bench and signed as aforesaid shall be the proper 
record. 


(4) If the Bench differ in opinion, any dissentient member may 
write a separate judgment. 


Scope of the eectloa Bub seollons (3) and (4) were added in the Code of 1898. See 
8. S55, tnfra, which contains simitar pro'visions as to mode of taking and recording eTidenca 
in inguiiies and trials. It is doubtful whether S. 355, infra, was intended to apply to cases 
coming under this Chapter. It is no doubt Important that the substance of evidence, 
on which the conviction is based should be set forth In the judgment to enable the 
appellate Court to perform its funotions is appeal. The prisoner’s right of appeal 
must not be defeated in consegueuce of an imperfect statement of the substance af 
the evidence. On the other hand it does not appear necessary to cancel a conviction and 
sentence not otherwise apparently exceptionable by reasonjof such a defect The Session Judge 
may have found authciity in precedents for the course adopted by him in this case. Bat if 
he found it impossible to dispose of the prisoner's appeal because the substance of the evidence 
for tbe prosecntion has not been sufBciently embodied lu the judgnment of the Magistrate, 
it would have been better to have required that officer to repair the defect in this judgment 
by recording a ]adgment lo which tbesnlxitaaoe of tbe evidence should be fully embodied 
and if necessary re examining the witnesees for that purpose, or, to have ordered a retrial 
withthatview The Session Judge's order was .therefore cancelled and he was directed to 
dispose of tbe appeal afresh, 1 A, 689 at 682. 

Stib-5ectlon (2) —Wfaete the judgment of a Bench of Magistrates is prepared by the 
President of the Bench under this eub-sectioD it is sufficient if he alone signs it and it is not 
necessary that the other Members of tbe Bench ehonld signtherecord or judgment. 8. 367 infra, 
requites the presiding officer of the Court to write judgment which shall be dated and signed 
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by bln la cpcn Coarl nt 1*1* Htn« of rrononacloR lh» «m# bat it the PresIdlnB cffleer wrote 
the jaflsnjcnl end limned end dclirercd the etme »tter the other member* ot the Dench h»d 
lettthf Coart. the judgment wii n^t t**® conTiclioa bnged on •ach 

judgmeat ii tUrg«I. 8. in/ra r^nlree thet the Jndgmont of n Criminti Court ehould bo 
yrocoanced by the Court end It rtH^alre I by the •«n«ed U thell bo explained to him but when 
the member* compofing the Dench le»To the Deneb there is no Court at all and the mere fact 
that the rretiding ofTiccr ifti in the Court room and write* hi* judgment will not maio that 
a Court, when a Judgment I* deJlttred the member* of the Bench who look part in the trial 
and who conenrred or differed from the judgment ehottfd bo present. Such a pioccduro Is 
ootau IttegnlitUy which txn be cured. SI M. iSleeoalio 23 L.\¥- (Sh. n ) SS ; Cr. B. Cato 
(il.n.O.) 873 of 1923 A. 922 of 1927. In Madras ctery Dench of sraglslrate* is empowered to 
prepare the record or judgment of the Dench by roc-ansofan Ofllcef appointed by tho sub* 
dlTisional Sfagiitrate, if ad, Cr, ttulti of Pr. BufeSO. 

Sub-aectlon (di.^-Tbii Bub-seetion doce Qot apply to the ease ot the preparation of the 
tteoTd or Judgment by the Ptttidlcg ofBcetol the Court. If the record U prep\r<d by a 
member of the Dench and not by tbe rretldIngofficer.il shall hare to bo signed by each 
member of the Dench taking part In Ibe proceedings, bat It will be otherwlto it the Presidlog 
officer himself prrparei tbe record or Judgment, S2 U. 237. 

Sub-acctlon (4),— Tbe diatenting Jodgment, eren where Ihe Dench eonilste of only two 
members only, ibonld form part of the record otherwise tbe appellate Court would not bo in 
a position to know whether (he judgment of the lower Court Is a eoncurreat judgment of the 
two Magiitnles eompottng the Dench or a jadgment of the Preaideot dli«eBted from by the 
other member of the Deoeb. This riew It consistent with tbe istcntlon of tho IjcgislstQre as 
expressed la this mb ecetien, 29 Bom. L R. 1170 at 1173. 


CHAPTER XXin. 

Of TiitALS BCFonc Hion Courts and Courts of Session. 

A — Preliminartj. 

266. In this Chapter, oxcept in sections 27G and 307, and in 
Chapter XVIII, the expression “High Court" 
definS?^ Oourt means a High Court of Judicature established 
under tho Indian High Courts Act, 1661, or 
the Government of India Act, 1916, and includts the Chief 
Courts of Oudh and Sind and the Court of the Judicial 
Commissioner of the Central Provinces, and such other Courts as the 
Governor-General in Council may, by notification in the Gazette of 
India, declare to be High Courts for the purposes of this Chapter and 
of Chapter XVIII, 

The words "and includes the Courts of the Judicial Commissioner of theCeatraiPro- 
Tinces " and tbe other italicised words hare been added by Act XII of 1923. Now the 
Jadicisl Commissioner's Courts of Oudh and Sind are raised to Chief Courts. For definition 
of " High Court ” see 8. i (1) (;), gvpra, Thi# sectiou merely presenbes the procedure to ho 
adopted by tbe tarious Courts herein mentioned, after they have been given the jurisdiction 
of a High Court by some local Legislature. Where any of the Courts mentioned in this 
section has by a local Legislature been given the Jurisdiction of a High Court then and then 
only this section comes Into operation In respeot of that Court, 29 Cr. L.J. SiSslll lad. 
Oai. 863. See also 26 Cr. L.J, 662s83 Ind, C«i, 708. 
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always first deteimine whether thab offence has hecn committed, by aa Individual and next 
whether 8. 149, LF.O , makes the participator responsible. So it U with 8. 34. I.F.0.( 
5 Pat. 238. 

Various Local QoTernments have issued notifications under this sub-section epeeilylng 
what offences are triable by Jury. 

Jfadras : Ss. S79, 380. 382. 391 to 395, 897 to 402, 411, 412. 414, 451 to 459 and 461, 
I.F.O., and abetments of these offences. 0.0. of 20tb March, 1883. Fort Bt. Geo. Gazette, 
Ft. I, p. 150 : Notification No. 145, Fort St. Oao. Gazette, Ft I, p. 1359, dated 10*11*1696, 
Mad. Crl. Rules ol Fr. Rule No. 40. 

Bombay All offences for which under Ofaapters Vltl, SI, 2^11, XXI, XXIIl or under 
any of tbe Chapters taken with S. 75, I.P.O , the punishment awardable is death, trans* 
portation for life or imprisonment for ten years or upwards. 

Bengal: All offences under ChapUrt Vni. XI, XVI.XVH, XVIII and XX, I.P.C. 
Oal. Gaz. of 27th March, 1893, ibid March 1695. 

United Frouinees ond Oudh 83.863 to 369, 372,373 , 376,579,380, 881, 382, 393 to 
895,897 to 899,401, 403,401.411 to4l4,426to4S2. 434 to486. 440, 448, 450 to 462, 493 to 
496 and offences under Chapters V and XXlII, I.P.O. 

Burma : See Burma Gazette 1900, Pc. I, p. 321. 

Assam : See Assam Gazette 1903, Ft. II, p 170. 

Any particular class of offences. — The classification need net be tha same classifi- 
cation teoognlzed by the LegUlatate such as offences against the State, against the person, 
or bailable or cognizable offences, etc. The classification may be accetding to the persons 
who commit them, i s., the offences, the oSendets or allowing to the persons or property 
against whom or which the offences are committed, or in regard to the particular occasion in 
conoeotiou with which they are committed. Thus the fact of offences having been commit* 
ted by old oSeoders or members of criminal tribes or having been committed against women 
or agaiuat public property would afford reasonable grounds for a classification. Offences 
connected with an outbreak of riots and disturbances directed against a section of the popu* 
latlen, l.e., riots and dlsturbanoes known as tbe“aoti Shanar" riots was properly dealt 
with by Dotificatlcn as a particular class of offences, 23 H. 632 at 633. 

Sub'flectlon (2].— Trial by Jury is a oomparatively recent innovatioD in India and even 
now few offences are so tried end tbe classes of oases to be so tried may be varied from time 
to time by Government, 26 U. 1 at 16. Powers given to tbe Local Government to revoke its 
general order as regards certain particular class of offences; offences connected with an out* 
break of riots and disturbances can be dealt with by a notification nnder this section as a 
particular class of offences, \7ben the Madras Government soon after the Bivakasi Shanat 
riots inTinnevelly District issued a notiGoatlon under this section revoking the previous Jury 
notification as to trial of offences by Jury and diceoUng that the rioters who were committed 
for trial or who may hereafter be commuted for trial to the Sessions Oonrt of Tinnevelly 
shall be tried with the aid of Assessors aud not by Jury, It was held that the trial held by the 
Sessions Judge with the aid of Assessors in pursuance of such a notification was valid as the 
offences connected with the outbreak were treated us a class of offences, and It was competent 
to the Government to revoke tbe previous notiheation as far as it related to that class, 
23'1I. 632. 

Sub*5ectfon (3).^The words* same trial' In this sub-sectioa cannot be read as taking 
away the right of appeal given by S 410, tn/ra. This section Uses tbe words !n a distribu* 
tive sense. 'Trial' has two meanings. In scase of trial by Jury and there is another charge 
tried by the Judge, right of appeal from the judgment of the Judge Is retained in spite of tha 
words ‘same trial' used in this eub-seotion, 9 Cr. L. Rev. 187=18 Cr. L.J. 3J6»* 

38 Ind. Cas. 730 : where the Judge tried at one trial tha accused charged with offences 
acme of which were triable by Jury and others with tha aid of Assessors, exception cannot be 

taken to the procedure adopted on the ground that tha simultaneous disposal of tbe charges 
tiiable by Jury and of thOBeiiiablewilh tha aid o! assessors had prejudiced the acoussd, as 
such a procedure is warranted by this auVsection, 2 L W. 933"15 Cr. LJ, 771= 

80 Ind. Cas, 1093, When an accused Is charged at the eame trial with respect to offence 
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of «blch >re trUblo by Jury knd lome with th« ntd of A«>ci>son, Ibe 7Qd(;o wit botind to 
contlltnl« ill the taetnben of Iht Jury ii Aiimori for trylog tho non-jory oficntct md cot 
two of tb(in II Aiteiforit, It Wit bcM Ihit tbfl Judgoulrd lUoRtlly ind the conTiellon wit 
■etitlde, 31 M.LJ. B20sl0 U.L.T. 33«12Cr. LJ. 333«10 led. Cat. 231 /oEotrin? 
36 U. 333, ICO alto Bataclal 603. Similatily whero the Judge contlcted the iccutcd 
without rccordlug tho opinion ol the Jury at Aitcitort ai required by this icetlon, tho con* 
Tictlon wtt held btd, Wclr II, 331, 8. 336(1), infra, eniett that In trial by Jury o( Aiicator 
oBencct tball cot on tbit groued only b« Invalid 8c« 6 C L B. 439. Tho accuted cannot In 
■ueh a cito be beard to complain unlesi be objecti before the verdict ii delivered, 33 B, 423. 
But alter the verdict wai taben the Judge It not entitled to correct hit mlilako by treating 
the verdict ai opinitn ol Aittton U C. S59: 23 B 696 ; 1 Bora. L.R. 114 ; 26 U. 243 ; 9 II. 
12. Ke appeal lay cn matter ol last in lucb caica but only on (jaeillona ol law, 23 B. 630 
(F.B ): 33B.423 : 26 U 243; 13 U. 626; 6. 636 (3>. in/rd. enacti that the trial with the aid 
ol Afictsori ol ofieneei Iriable hy Jury aball cot on that ground only be invalid nnlcaa 
objection Ii Laben before the Court recordi Ita Anding, te« 23 U, 632 at 639. But where the 
Judge charged tSe Jury ai a whole directing them to give a verdict cn each ol tbJ ebatgea 
and cottabing their opinion individually at Aaietaota on the mluot charget not triable by 
Jury, it wa« held the trial of all tbeoSencea wa* by Jury, 33 B. 423. Where an accuied ia 
tried by the Judge with a Jury for oflencci triable by Jury and tho Jury return a verdict ol 
not guilty but find the accuied guilty ol a minor oflenee triable by Aiieuorv, the failure on 
Ihepartol the Judge to take tbelndivlduil opinion olthe memben of the Jnry !■ only an 
irregularity cured under 6. 636, (n/m. but thli tectlou canuot apply tea cate wberotho 
accuted U not charged in the &rit initaneo with th« major oUrnce trtahle by Jnry and the 
Jury finds the aecnted guilty of an ofienee not charged and the cooTietlon conea to bo mado 
aadet 6. 233. tupra without a charge 1927 H.W.N. 299 Where n prelimiutry regiiter 
showed that the accused were either gotUyol murder m dacolty under B 896, I.P.O., as 
usesior ease, or that they were not guilty of dacoity at all, and the Bessious Judge tried tho 
ease with a Jury, and oa their retornlug a verdlotot not guilty, reterred the ease to the 
High Court, it was held that the Betaloos Judge ought to have tried the accused with the 
aid ol Assessors (or ao ofieuee under 8. 396, 1.P.O. The High Court further painted out 
that the Judge might have cmpaouelled a Jury and at tho eoucluslon ol the trial bo might 
have under this section recorded their oplnioo as Assea>ors as to the guilt ol the accused 
under B S96aad tho Judge should then have found the accused guilty or not guilty under 
that section . II ho found then} guilty bo should have proceeded to conclude the case by 
passing sentence. If however, he found them not guilty, ho should have then 
charged the Jury with respect of the dacolty under 8. S93, I.PC., and should have 
taken their verdict, 22 M. 19 at 18; [1911] Z M.W N 197 » 12 Cr. L J. 488 ; 23 U. 632, 
The High Court without ordering a retrial dealt with the caso on the meritaunder 
B. 307, in/ra. Where an accused was tried by a Judge with a Jury who found 
them guilty ot a non-jury alienee and the Judge made a rolerenco under B. 307, «n/ra, 
to the High Conrt, it was held that the reference was nc-t proper as the Judge ought 
to have treated the verdict as the opinion of Assessors under this section and he was 
competent to deal with the case finally as if the trial was with the aid of Assessors, 9 Bom 
Ii R. 1097— 6Cr. L J. 236, see 6 Pat. 203 as to the effect of a retrial by the appellate Conrt 
on appeal from a conviction of the assessor-oSencca as to-opening the whole case Including 
the jnry-ofiecces of which the accused had been acquitted Whan retrial is ordered on the 
ground that the opinion ol the jury was not taken individually as Assessors, the retrial will 
be confined only to ofiences triable with Assessors and not of the Jnry ofiences already 
acquitted, 6 Fat 208 

Aaseaaora. — In the early days of BriUsh adminUtratiou Judges who administered 
jaallce*wetotiot luUy equipped with the knowledge oi the customs and habits ol parties and 
their witnesses. It was therefore thought necessary to appoint two or more respectable 
Indians possessing special knowledge to assist tho Judge. Bee Beogal Regulation TI of 1832, 
Bubsequently Act VII ol 1813 extended the system to the Presidency of Sladras and la now 
applicable to the whole of British India. Tho opinion of Assessors has lost much of its weight 
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bIdcc the j»a£fiiti{: <rf the'0cfCc-t'!3P72-ot»6.»f tc*sbtiaaic Scotmc'ffriJic-immioij r^iilsss* 
^rf^tbODf ept-pi&ll^ Ghille^ -ITht JtiraBUfcwarcSjatins'.rac it' *iiiEjitDKQuiEHJ Otfiiael 

t?»al h; Jurv-anfl x,Qf: wUh Slit ttjfi fissesOTS eSEqptBraDTjmnminC'WP^^'®® 
the tvufi the icaoDM .10 -viiict Sire •^wShS iu Siic So nn ar nu2 "aiE tmitfcrc i£ Sje 

ABfiefiteM-e.iuthe'Jat.lativtt jre»pect»t<lr4afceii. It j£ «t ikis laiier jaml ibcc 3 E s iurauscs 
jhe-v&vg anfl 3;^ the tccwaefl Boer aoi Jiite-vcae itf iim: imicikl jrjuit laifi ret 

the ^toc<<Luce 6>pll<se.We cifltd jLsstsrart fenlassea, le naamai uelesrf 

trOcon>flftiQ. 53ttt ol that vTwo*»t Byoettjfi the * ofic® •yiffc •ilie Tiale 

«Ji£pe Me h/a -casotit he «nc«sa*cI35 lapei xcbsE^aiCj Aii6liiit«B£Fs*t 

he<«>r£«1«ft,tSJ tZ8 nt 55t-S2£* 


T riel C-jvrl kA 

V) he t/vat 

hy VsXlU Vf)u^'iV>t 


270. tiererjtrisl bsfcTe :a C^rri -efSs^ 

iiojy Ill'S pros$^tio3 1>3 c?ii5'aSi?3 trr a PsHjc 
Vro^ntor, 


Puhtlt F-w ieStU'.M 'A Pnilie P rjfe g r trr sbs S. S (1). JO rar-a. 

«* ChtjU'i' XX%V111, U'/ra, m lo iiUw siS jrTvea cl Psalis Prtssiilcr. 

SliaN ha c^naucud hy « PoWlc Proaecutor.— Tievrrf “ ii»Jl ” he« is 
fiirvMry, JLn ee/iyst*! d-jH o^t l*ectUM to *3 tkVjz'AM cersljea lie sm=2 
s pyMla pf‘5fce/:yV>f pet copiaet tbeproee<3ti-«cr lit*, there lets » dtlsct la hUtrjesst' 
pw«t, A rfifecl whkh cto U <af»5 ty 0. St7. <«/«, 1R7 P.B. (Cr. J.J 35. Cszasd isrtr«t'a 
h/A priwteptftyftann'it oon^aettbe prw«cal«3fl. A PohUe Pfcwcatct latj aT»ilh5s»dl 
of hf« lervItetAnfl <?nte theAtileUn-jehii tcea Accepted ibstciaaot be eyslcledAt layrttss 
of (he irJtl, ii BJtC H. i(f2. Beefl. <91, ln/fa. caspecU! penslifka cf lbeDi«trIet Sltgls* 
f ( fl vessigy hr an Aivoc-iU of the Illgii Coart to AR>«r ea bsbili of the prwecfltioa 
Will the If fgli Court dlr*olM « B^uhat Jadg« to permU the Adeecnte to appear asd wadacl 
the progbeui|/>n (m helajf of the corapJalot, tee 23 W.R* (Cr.) H. The practice oi 
allowing polka oflicer* to conduct prooecutloo In tba Swiloni Coott Ja tfghlj ohjectlooablei 

fH V/,>l,(Or,)lfS, 


J]-^Oommeneement of proceedings. 

Pr«ll»nlnary procr'dlnR* thalnrc referred Iobb • commencemeDt of proceedings,' e.y., the 
BWeftrliifi Iti of the Jury, the reading out of the cbergo to the Jury referred to in tho_ heading 
nllhUeenUon are not any part of the Mtual trial referred to In ®l ®- 286 as 

' trial • of the ca»a, 22 Hom. h.H. 2M-28 Or.h.J. 402=101 lad. Cai. 178 ; 6Lah. 262. But 
aee 99 M. TOt at 703 nnd >6 D. 014' 


271. (1) Wlion the Court 18 ready to commence the trial, the 
nccuGod Bhall appear or ho brought before it, and 
^^g)«uueiieement of olmrgo nhaU bo read out in Court and explained 

^ ' to him, and ho ehall bo asked whether he is guilty 

of the oltonre olmrgod, or olaiins to bo tried. 

(Q) If the acousod pleads guilty, the plea 

ahall bo veoordod, and ho may bo convicted thereon. 

Wliew tliA Court U ready to commenca the trial.— -When a Judge is of opinion 
(hat theta U an ahsenoa of evldanM la waTTant a compiUraent of the acoasod to the Oourt of 
Qssslon ha ha« nil powac In withdraw lha oa*«, a power ipeclally coclertedou the High 
OoUTt ‘'I wkbdrawlng ap»»« IroTOlha Jury, a’ha proper prooedure for the SJcsslons 
Jnil^a le luoh a oata 1* la make a relerenM to the High Oourt to hare the eoznmitrnent 
quashoit (inder 0. 6th| supra, A O.W N . Itt. Vhe hearlug or trU\ must be tabea to includs 
I^Hptcy^k&adiii^t taXan loditaratina a oaif and the fttst at»p tu the heatlDg ml a Cessions 
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trikl it tbe mdiog ind explatotng ol lh« ebtrga to the ecenied, S9 H. 701 ot 703, but It wts 
held la 19 B. fill thtt the ectuxl (nel don not begin until the charge hM been reed end 
cxpUlatd to the tccuied eod he elelue to be tried. The trlel begins only efter the 
Assessors or Juror* htro been eboien, 6 Lih. 262. 

Triel with tbe aid of Awersor* does not commence with the resding of the charge, for it 
U cniy when the accused hat relused or doe* not plead to the charge and claim* to be tried 
that tbe ScssioDi Court Is to proceed to cbo<Me Atvssors under 8. 373, infra, 19 B. SK. 

The nccueed shall appear.^Tbe tnal. confletlon and leotcnco on an accused 
person by tbe Court of ScMlon ercit In acaaewbere the accused appeared before the commit* 
ting Magistrate but absconded alter commitment of tbe case to tbe Court ol Bosilou is not 
trarranted .by law and Is wholly lllegtl and must bo set aside, 23 Cr. L.J. 071s 
103 Ind. Cas 633. 

Charre ahall be read out In Court and explained to accused.— Tbe Jodgo 
I* bound to read out and explain the charge totbeacensod and be ought to satisfy himself 
by interrogating the accused that he fully undtraUnd* the responsibility ho assumes by 
cubiogapleaof guilty, IBCr.L.J. 743«*(3lnd.Caa742 There must be a record of charge read 
out and explained In Court to the aeeused and where there ti none, the record should eontala 
an explanation lot Its abseace and tuch absence of a written charge cannot be considered as 
irregu’anty cured by o. infra, 21 Cr L.J. 4f0«*53 lad. Cat. 59. Tbaplea of Ihoseeutod also 
should be recorded and when no plea 1* on record the eonrictlon is bad and a new trial will 
be ordered, 1903 A.V7.N. 64»S A.L.J 197w9 U.L.T. 73»7 Cr.UJ. 299. The ultimate respons* 
•Ibihty ol lettliog the charge rests on the Sessions Judge who, can modify or alter tbe aame, 
16 Bom. L.R 8)wl9 Cr. h.J. 292«23 tad. Cat. 530. Mere reading out the charge U not 
sufficient but it must be explained to him, aod where a ehargo is not explained to the 
accused tbe eoarletios is liable to be *et aside, 9 U. 61 see also 19 A. 119 and 33 B. 611 ; 
1SA.LJ. 842 When arraigotug an aeeused person aud before reoelriug bis plea the Gonri 
should be careful to iasuro the exphnatioo ot the obetgo in a manner sufficiently expUoitto 
enable tbe accused to understand thoroughly tbo nature of the ebargo he is called upon to 
Fl«ad,5C 82S:7C 93 ; Weir. II. 336, 33? and 339; 3 Bom. L.R. 439. Boo 8. 255, sispra, and 
the notes thereunder at p. 491*192. 

He ahall be naked whether he la gulRy or clalma to be tried.— This and 
8. 372, infra, contain afl that 1* necessary a* to pleading, aod there is so need to aupplement 
their contents by a reference to any other cjstem of Judicature. The accused can plead 
*' guilty " under this ecetioa, he osn claim to bo tried, or bo can refuse to plead which is 
taken to be the same as oUimiog to be tried. The plea of " not guilty ” » thus one not 
recognized by tbs Code aad this has bson tbe law einoe 1S72 at least, aod this is inteutlooal 
and Is designed to get rid of a great mass of Eoglith law rolaviog to orimloal pleadings which 
for more than halt a century has been discredited and is in fact falling into oblivion. It Is 
not open to the acensod to make any answer to an lodictment except “guilty” or “ claim to 
be tried'*. If an accused claims to be tciod, eobjeot to specinl provisions he can take any 
objection to his trial or conviction at any timo before verdict, at any rate and in any form 
that the Coart sees fit to 3n:>w. 8. *03. infra, has nothing to do with pleading, but is Ig 
terms a llmuation on tbs jurisdiction ot the Court, 41 C. 1072 at 1084. A plea of guilty 
must be a distiacl admission of each and every fact uccessary to constitute tbe offeuce 
charged and unless the Judge blmsolf and* on tho admission made that the oBence charged 
is legally established, ho should record evidence and come to a decision thereon Weir IJ 335. 
Allot an accused had claimed to bo tried, any admission made by him, admitting bis 
guilt cannot be tikon Lo be a plea of guilty and upon which the Judge could base 
a finding Weir II, 334 ; 7 Bom. L R. 731. Where the accused instead of pleading 
guilty makes a rambling statement more or less admitting guilt, it would be much 
safer if tbe Judge recorded a formal plea of “not guilty " and proceeded with the 
trial in tho ordinary way teoordlng evidenoe, 1903 A.W.N, 54^5 AL.J. 167»7 Cr. L.J. 295. 
Before a Judge makes up bis mind to convict ona plea of guilty, it Is bis dutj 
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fiioee tbe passing of the Code of 1872 and Isoowia the same footing es the opinion evidenee 
of persons epeoiallj skilled. The law tnakes no distinction as to the procedure at the trial 
between a trial by Jury and one with the aid ol Assessors except as to summing up in tbecase 
of the former and the manner In which the Terdict in the former and 'the opinion of the 
Assessors in the latter are respectiTely taken. It is at this latter point there is a departure 
of the ways and if the accused who is tried, docs not intervene at that crucial point and get 
the procedure applicable to trials with the aid of Assessors enforced, be cannot bo beard 
to complain. But it that was not done and the Judge was allowed to deal with the whole 
case as one tried by a jury, it cannot be snccessfoily urged subsequently that the Judge's 
action should be oorreoted, 33 B. Ki at 421*425, 


. . 270 . In every trial before a Court of Ses- 

Trial before Ooutle! , . , i i i -n t-i* 

Session to be conducted sion the proaecution shall he conducted by a rumic 
bjP»bii.p,o„.uioT, Prosecutor. 

Public Proaecutor. — For definition of Pablic Proeeculor see 8. i (1), (f) supra, and 
see Chapter XXXVHI, infra, as to appointment, of duties and powers of Pablio Prosecutor. 

Shall be conducted by a Public Prosecutor.— The word '* shall ” here is merely 
directory. An accused person will not beentitled to an acquittal merelyon the ground that 
a public prosecutor did not conduct the prosecution or that there was a detect in hUappoint* 
meat, a defeat which can be cured by 8. 537, infra, 1837 P.R. ICr, J.) 35. Counsel instructed 
by a private party oaonot condnet the prosecution, A Pnblle Presecufor may avail himself 
ol his services and once the assistance bad been accepted that cannot be eseinded at any stage 
ol the trial, 11 B.H-C.R. 102. See S. 493, infra, so special permission of the District Magls* 
Irate is necessary for an Advocate o! the High Court to appear on behalf el the prosecution 
and the High Court directed a Sessions Judge to permit the Advocate to appear and condnet 
the prosecution on behalf of the complaint, see 25 V7.B. iCr.) 14. The piaotiee ol 
allowing police officers to conduct prosecution In the Sessioos Court Is highly objectionable, 
13 H.R.(Cf.) 18. 

B — Commencement of proceedings. 

Prellmmary proceedings that ate referred to as * commencement of proceedings,’ e.g., the 
sweating in of the Jury, the reading out ol the charge to the Jury referred to in the^ heading 
of this eeotion are not any part ol the actual trial referred to in the heading of 8. 280 as 
■ trial’ of the case, 29 Bom. L.R. 204 * 28 Cr.L.J. 402=101 Ind. Cas. 178 ; 6Lah. 262. But 
see 35 U. 701 at 703 and IS B. 914. 


271 . (1) When the Courtis ready to commence the trial, the 
accused shall appear or be brought before it, and 
charge shall be read out in Court and explained 
to him, and he shall be asked whether he is guilty 
o! the oSence charged, or claims to be tried. 


Plea of guilty. 


(2) If the accused pleads guilty, the plea 
shall be recorded, and he may be convicted thereon. 

When the Court Is ready to commence the trial. — When a Judge is of opinion 
that there Is an absence of evidence to warrant a commitment of the accused to the Court of 
Session he has no power to withdraw the ease, a power specially conferred on the High 
Court only, of withdrawing a ease from the Jury. The proper procedure lor the Bessions 
Judge in^ such a case is to make a reference to the High Court to have the commitmeai 
quashed under 8. 216, supra, S Q.W.N. 411. The hearing or trial must be taken to fncluds 
(lU proceedings taken to determine a case and the first etep In the bearing at a Sessions 
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trial it the retAicR and explaining ot the charge to the aeeoted. 35 U. 701 at 703, but It wai 
held Iq IS B 611 that the actaal trial doea not begin until the charge has been read and 
explained to the accatcd and he clalsa to bo tried. The triel begins onlp after the 
Atscsson ot Jurors htro been chosen, 6 Lah. 262. 

Trial with the aid of Awetsors does not commence nlth the reading of the charge, for it 
is enlj «hen the accused hat refused or dcci not plead to the charge and claims to bo tried 
Vhai the Bcstloni Court It to proceed to choose Aasestora under B. 273, in/ra, IS B. fill. 

The accused ahall appear.—Tbe trial, conviction and sontcnco on on aecnied 
person bp the Court of Session ereii in acatenhere the oceutod appeared boforo the commit* 
ting Magistrate bat absconded alter commitment ot the cate to the Court of Session is not 
rearranted .bp lasr and Is vthollp Illegal and must be tcl aside, 23 Cr. L.J. 971a 
103 lod. Cas 633. 

Charge ahsll be read out In Court and explained to accused.— The Judge 
It bound to read out and explain the charge tothaacensod and be ought to islUIp hlmtel! 
bp Interrogating the accused that be fullp oodenUnds the responslbllltp bo assumes bp 
mahingapleaof guiltp, ISCr.L J. 742«>l3Ind.Cai.7t2 There must be a record of charge read 
out and explained in Court to the accused and ithero there Is none, the record should contain 
an explanation lor Its ahseneo and such absence of a written charge cannot be considered an 
irregulantp cured bp n, 637 xnjra, 21 Cr.L.J. 410^56 Ind. Cat 63. The plea of the accused also 
ahould be recorded and when no plea is on record the eonTlctlon It bad and a new trial will 
bo ordered, 1908 A.W.N. A.L J 137w3 U.L T. 7S»7 Cr.L.J. 293. Tha ultimate tt»pons« 
albUitp ot astUmg the charge vests on the Gesssons Judge who.can medltp or allot the aame, 
16 Bom. L.R 83wl3 Cr. L.J 292«<23 Isd. Cas. 333. Mere reading out the charge U not 
sodlcieot but it most be cxplaiued to him, and svbere a charge is not explained to tbs 
accused th« conviction Is liable to bo sotasldo, 9 U. 61 too also 19 A. 119 and 33 B. 611; 
18A.LJ. 813 When arraigning an aceused person and before receiving bis plea the Court 
should be earottti to losuro the expUnaiionof the obtrgo in a mauner suffieientlp explicit to 
enable the accused to understand iborottghip the nature of the charge be is called upon to 
plrad.SC 82S;7C 93 ; Weir. 11, 336. 337 and339; 3 Bom. L.R. 439. See 8.255, supra, and 
the notes therouode: at p. 401*493. 

He ahall be asked whether lie Is guilty or claims to be tried.— This and 
8. 372, infra, contain all thst |g necesurp as to pleading, and there is no need to supplement 
tbeir contents bp a refereuce to anp other epstem of judiosture. The accused cau plead 
“ guiltp *’ under this scstioa, he can clatm tobo trJod, or be can refuse to plead which is 
tihen to be the same ss olaimiug to bo tried. The plas ot " not putify" is thus one not 
recoguized bp the Code aud Ihu has b»en tbo Uw sinoo 1872 al least, and this is lutentional 
and is designed to get rid of a great mass of Eoglisfa Jaw roiaiiogto atimioal pleadings which 
tor more Ihan hull a cenlurp has been discredited aod is in tact falling into oblivion. It Is 
not open to the aeousod to make any aoswee to ao lodictment except “guiltp” or “ claim to 
be tried*'. If an accused claims to bo tried, subjeot (o spocial provisions be can take anp 
objection to his trial or eonvictioo at aup time before verdict, at anp rate and to anp form 
that the Court sees fit to allow. 8. 403, tn/ra.hts nothing to do with pleading, but is in 
terms a limitation ou the jurisdiction of the Court, 41 C. 1072 at 1034. A plea of guiltp 
must be a distinct admission of oaob and evorp fact ncccssirp to constitute the ofience 
charged and unless the Judge himself finds on tha admission made that the ollenco charged 
is legally established, ho should record evidence andcomo to a decision thereon Weir II, 336. 
After an accused had claimed to bo tried, aup admission made bp him, admitting bis 
guilt cannot be taken to be a plea of guiltp and upon which the Judge could base 
a finding Weir II, 331 ; 7 Bom. L.R. 731. Where the accused instead of pleading 
guiltp makes a rambling statement mote or less admittiog guilt, it would bo much 
safer if the Judge recorded a formal plea of "not guiltp ” and proceeded with the 
trial iu the ordiuarp wap recording evidence, 1908 A.W.N. Si^S A L.J. 157— 7 Cr. L.J. 295. 
Before a Judge makes up hia mind to convict ona plea of guiltp, it Is his duty 
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to consider Tfhetber the plea is reallf one ol *' guilty " ia other words, whether accused 
fully understands the natnre of the charge and the conseqoences which will ensue if his plea 
of guilty is Accepted, and it is not advisable to accept a plea of guilty in mnrder cases, 20 A.L 
326-23 Cr. L.J. 233^66 Ind. Cas. 427. /oHouwd ia 26Cr. L.J. 1316:^89 Ind. Cas. 260. A 
plea of guilty by a pleader appointed by the Court to defend the accused on a charge of 
murder is not binding on the acoused. The position of a pleader so appainted is the same as 
a pleader appointed by the accused, 2 Bom L.B. 791. The section lays *down that the acccsed 
maybe convicted on a plea of guilty and thereby leave it open to the Court to refuse to 
accept the plea of guilty and have the goostioo of the gnilt of the accosed tried by the Court, 
13 C.W.H. 592 = 9 C.L.J. 231.10 Cr. LJ. 484=4 Ind. Cas. 57. where 19 B.135; 23 A. S3 
and 30 A. 540 are referred to; 19 A. 119. The accosed should bo ashed to plead separately on 
each count and not alternatively, Batantal 327 ; 10 B. 124, it is not in accordance with the 
usual practice to accept a plea of gutUy in a case where the natural consequence would be a 
sentence of death, 19 Bom, L.R. 356=18 Cr. L.J. 699.40 Ind Cas. 699, /olloainff BBotn. 
L.R. 240.3 Cr. L.J. 337, A man may plead that he hit some one who thereby died and 
that he did it for the purpose of taking away the Ornaments of the person injured without 
necessarily admitting he commuted mnrder, S Bom. L. R, 240; SC. 824; 9 U. 61. Asa 
matter of practice in Sessions trials, especially in murder cases many Judges very properly 
prefer not to accept, the plea of guilty but proceed to take evidence jnst as if the plea had 
been one of not guilty and decide the case upon the whole evidence including the accused's 
plea, 23 U. 151 at ISi ; 19 B, 135 ; 23 U. 491. Where there la a doubt the Court will do 
well to proceed with the trial, 5 A. L.J. 157=1903 A.W.11 54.7 Cr. L J. 295, The statement 
must be taken as a whole, 11 C. 410; 25 W.R. (Cr.) 23 ; 7 W.R. (Cr.) 39 ; 14 B 564 ; 
R&tanlal 532 and 633 ; 11 W.K. (Cr.) 83. 

Sub‘4ectloa (2).— Under this enb'Sectioa all that is ineumbeot on tbe Court h to 
record tbe plea of guilty, it is not obligatory on tbe Court to convict bim tbereoa. .When an 
accused pleads guilty if the Judge does not accept tbe plea and dmides to proceed with the 
trial, the Code docs not lay down explicitly that be ebould record reasons foe so doiug. 
Therefore It is not illegal for tbe Court to proceed with tbe trial of an acensed who has 
pleaded guilty without previously placing on record its reasons for so doing, 18 Cr. L.J. 742 
at 746 = 40 Ind. Cas. 743 The conivolion on a plea of guilty is discretionary, 24 A L.J. 318= 

27 Cr. L.J, 449.93 Ind. Cas. 241, The plea is to be recorded in the language in 
which it la conveyed to the Court by tbe iaterpretcr. 5 C. 826, and the accused 
should be asked to plead by his own moutb and not through bis counsel or pleader, 
6Bom. LR. 861, referred to and dttlxngxMhed in 59 B. 250 at 237 ; 15 W.R. (Cr.) 42. 
Tbe Judge is not bound to convict on tbe plea of 'guilty. The term used is "may" 
convict and a wide discretion is allowed to tbe Judge. Where tbe plea is not equivocal but a 
complete pies of " guilty ” the Judge is entitled to act opoa such a plea and convict the ac- 
oii^d. If the Judge does not accept tbe plea of " guilty '* and ronvicta the accused he should 
proceed with the trial and take all the evidence m order to determine whether he committed 
the oSence charged, 4 B L.R. Appx. 101. A trial does not end till tbe acused is convicted 
or acquitted, 23 M. 151. If tbe Court considers It is unsafe to accept the plea of guilty and 
to convict the accused on such plea no special procedure is laid down in the Code. As a matter 
oi practice the trial proceeds as if the plea was one of not guilty and when the Judge decides 
to try the case he should direct the accused to enter a plea of not guilty as is the practice In 
Rnglaud Tbe recording of a plea of guilty after tbe Judge had decided to try tbe case would 
be meaningless unless be accepts It. If on tbe other baud be accepted it. there was nothing 
in issue between tbe Crown and the prisoner at tbe bar whom be has to try. 9 C.L.J. 55 at 
72. The plea of guilty is a plea to the charge aud does not necessarily amount to a con* 
fession of all the facts alleged. The Court is not bound to act on it but it may conviot on 
such a plea, Tbe plea operates as a bar in certain cases to the preferiug of an appeal except 
to the extent and legality of the seutenee under 8. 412, infra. Tbe plea of guilty may also 
stand by analogy in the accused’s way of filing a revision, 43 Cr. L.J. 432 at 434. 

Atay be convicted.— -Under the Code the Court isinot bound to convict an accused 
person on hii plea of guilty. 23 M. 181 at 153;23 C.W.N.-S32. This section though Itdirseti 
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that tbe plei (bOl b« recorded does QOi direct that the ecccscd •ball be cocTlclcd Ibereon 
bat cdIj that be m«j be eoaricUd, that 1« io kij, it it iell to ibo discretioa ot the presiding 
Jadgo by each particular case to delcrmloe trbether In tpile o( the pica it ii or It is not 
desirable to eoter upon the eridenee, 19 Dom. L.R. SSialS Cr. L J. 699s{0 Ind. Cai. 6)9, 
The Judge has a discretion to ooDiict the accused on bit plea otgalltyand that discrotion 
ought to bo exercised at toon ai the plea ot guilty It oQcred and recorded, 18 Cr. L.J, 742s 
40 Ind Cas. 742. This section though It directs that the ploa shall bo recorded does not 
direct that the accused shall be eonTleted thereon but only that be may bo to cooTlcted 
that Is to'aay, it Is left to the dUerettonot the presiding Judge In each particular case to 
determine arhetbet In splto of the plea It Is or Is not desirable to enter upon the eTidenee, 
It cannot loo strongly be Impressed npon learned Betiion Judges that In cases under B. S02. 

7. P.O.» It Is undesirable to accept a ple-a ot gnilty aod to bring the trial to an end thereon. 
The trial does not necessarily end It the acented pleads guilty, but evidence may and should 
be taken In cases ot murder Mil the plea Is one ot not guilly and the case decided on the 
ssbole evidence ineludlng the aecosod's plea It ts not in aecordanee svith nsual practice to 
accept the plea ot guilty where the natural consequence would be a seutenco o! death, 
30 Cr. L.J, 603»!tSInd.Cit.8S2rr/err<ny toSBom. L.R 243-3 Cr. L.J. 337 ; 19 A. 119; 
19 Bom. L.R, 386>18 Cr. L J. 699a40 Ind. Cas. 699. In 24 A L.J. SIS it was held that 
the Magistrate has a discretion to accept the plea of gnilty and a>nvie‘. the acensed on such 
plea. It a Judge refutes to convict the accused on a plea ot gnilty the only alternative left 
is to proceed with the trial of the accused and cannot acquit the aceojcd withont a trial, 
18 Cr. L.J. 742 at 749 » 43 lad. Caa 742. 

272. If the accused refuses to, or docs not, plead, or if bo claims 
to be tried, the Court shall proceed to choose jurors 
ciSm'tVbe'triedr^ assessors as hereinafter directed and to try the 

case : 

Provided that, subject to the right of objection 
Trisl by same Jury or hereinafter mentioned, the same jury mav try. or the 

assessors of several -j. ^ ^ 

oSenders In successioo. same assessors may aid m the trial of, as many 
accused persons successively os the Court thinks fit. 

Scope of the aection. — A Court of session e-m proceed to trial of an accused person 
Duly in the clreumstanees specified lo this ecction, that Is to say when the accused either (1) 
refuses to plead (2| does not plead, or (3) claims to be tried. When the tetens of 8. 271, supra, 
are taken into consideration there Is no possible way of avoiding the couclusion that where 
a Judge does not eouvlcl on the plea of guilty, tho only course open to him la to try the 
accused, 18 Cr. L J. 742 at 749s4a Ind. Css. 742. 

Refuses to plead.— An accused is not bound to answer any question put to him and 
if he likes declme to plead and if be does eo the case goes on just the same. 6. 179,1^.0. 
has nothing whatever to do with the conduct of accused persons in Court, 47U 396. When 
the accused person refusses to plead, that Is to be taken as equivalent to bis claiming to be 
tried and the trial should proceed, 41 C. 1072 at 1084. The actual trial does not begin until 
the charge has been read and explained to Ibo accused aod his plea ie recorded, IS B. 514 If 
the accused refuses to plead ot claims to be tried, then the Judge shall proceed to choose 
Jurors or Assessors to try the case. 

Claims to be tried.— If an accused person pleads not guilty, -it is after so pleading that 
ho claims to be tried In such cases If be confesses, a Judge is not entitled to convict him 
on the confession without taking the verdict of the Jury after laying before them all the 
evidence ineludiug the confession. 

Proviso to the section.— By this proviso, it is enacted that when one trial is to follow 
he otherse., ontheooaelusion of one trial, the same Jury may proceed to try the accused in 
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tbs Bszt c^se< Tbs la;? does not contsmplala that two trials should be coudocted piecemeat in 
each a xnaoDer that at tbeir couclusion the Jury shall be called upon (o decide at one and the 
same time itro distinct class ot evidence W'bicli, tboogb they bare points in common, reguirs 
carolul determination as bearing upon the goilt or Innocence ol tcvo sets ol uconsed, no Jnry 
ODght to be placed !n such an embarrassing poaltion, It Is only {air to the prUocers that lbs 
solo Issues on xvhlob they are to be tried and thaeirldeaco bearing upon those issues shonld be 
laid before the jury and (be minds of tbe Jury ebonld not bo encumbered by consideration 
ol foreign and irrelevant matter 6 0. &3 at D9. but tbo bearing of tbe two ca^’cs should not be 
aimultaneousi 23 Cr.L J. 49^6^ Ind, Cas. 633. 


273 . (1) In trials before tbe H igh Court, when it appears to 
the High Court, at any time before the commence' 
abS^charges.'^”^’^^*^"^' of the trial of the person charged, that auy 

charge or any portion thereof is clearly nnsusta'm* 
able, the Judge may make on the charge an entry to that effect. 


Efiect of entry. 


(2) Such entry shall have the effect of staying proceedings 
upon the charge or portion of the charge, as the 
case may be. 


Before the commencemeot of the trial. — Tba trial does not begtn until tbe charge 
baa been read out and explained lo the accused and be claims to be tried. Tbe bearing or trial 
must be taken to include all the proceedings takes to determine a case and tbe first step in the 
bearing of a sessions case is tbe reading and explaining tbe ebargo to tbe accused, 
as U. 701 at 103; 1SB.S»: but see 29 Bom. L.R. 20ts28 Cr. L.J. Isd. Cas. 178 1 

6 Lab. 202. 


Effect of entry -—An entry mode under tbit section has not tbe efiect of an aoguittal 
wbieb could be pleaded lo bar to a eubeeguent trial under 8. i03, infra, Ja 2iC 97 a ebarge 
under S. 319, LP.O-. when not made out, tbe learned Jodge thought it was bis duty to act 
under tbU section to stay the proceedings by making an entry as contemplated by this 
seotlon and tbe accused was disobarged from custody. Tbe power nnder this section 
is to bo invoiced in tbe exercise of tbe ordinary origioal criminal jnrisdiotioo ol tbs 
High Court, SC. 397. Such an entry bae tbe effect of postponing prooeediogs finally. For 
other instances of stay of proceedings, see Ss. 146 (6| 2i0, 464 {2), 463 (1) infra. 

C — Choosinq a Jury, 


Trial by Jury is an ancient institution of almost all European races inhabiting Europe, 
and European Colnies in America and elsewhere where every criminal is tried by Jury. The 
origin ol the trial by Jury is not traceible to any siogla Legtalature or to any particular 
period. It seems to have bad its beginnlogsjn certain primitive.cnstoms of tbe Nortbem 
European races and received special developments from different nations By the Anglo* 
Bazoos, a person who was accused of crime, was permitted to summon twelve of bis 
neighbours called ccfflpurgutors who swore to bU tnaocenee. This was tbe origin of an 
InstiCntioQ which (oak settled and vigorous form after the Nocman conguest gradually 
developing into Its present form . . . In the United States, in Canada, and ctherBiitisb 
Colonies, Jury trials are essentially tbe same as la England. .In France they are only 
applicable to criminal cases. Trial by Jury is in force in Italy and in tbe German Empire, 
B Lah 262. Tbe origin of tbe English Jnry is attributed to a national recognition of tbe 
principle that no man ought to be condemned except by the voice of his fellow oitisene. 
Forsyth, Sts of Tr by Juri/,p & “ With respect to jury system as a meajs of protecting 
innocence, it may safely boaveried that It IS tbe rarest of accidents when an inaocent man 
is coovlcteil in this country To say that it oerec happens would be to give to a human 
tribunal tbe attribales of infallibility, and toffy la tbs face of recorded facts. But so long 
as a man's judgiuent is liable to err, each oases must now and then occur, whatever precau* 
tion la taken to prevent them. And before auch a catastrophe can happen, how strong must be 



S3. 9?S— 276) TRIALS before niOn COURTS AND SESSIONS COURTS. 527 

Ibo «T!denee which Implicate* the *«Q*ea. ... Dot it c»n with equal tfuth bo ouerted 
that JoriMOOTcr ftcquHIoordloarx caws* whefl Ibojr ouuht to cemdemn, I Icar not them !i 
no doubt In the tuloerablo point of the ajitetn. that feeling of compassion for the prisoner or 
ol repngnanca to the punlrhment wWch the Uw award* fttc aometlcnca allowed to oTerpowet 
their MOM of dut/. But it U an error at which hnmanUr need not blush ; It aprlnga from 
one of the purest iaitlnctf of our tjstem and ia a afstem of klndlineii of heart uLicb ns a 
national characteristic, ii an honor. CoDteqaentl^ latri which are totallj repugnant to the 
teelmga of the commanlty are changed. ForsyfA ffu trial by Jury ji. 430 431. Tho object of the 
prorliloos of the Code as ta the choosing of Jurjr Is to Mcure an Impartial trial bj rendering 
It impoMiblo nnj Intentional aeleetlon of Jnrors to try a particolsr case and that an 
accused person has a right to claim to be tried b; a Jurj cbosen with auch regard to all the 
eifegu-acdi provided by law to eecure perfect impartiaiilf. 45 C. L.J. 160 at 166eSl C W.N. 
1102s2S Cr. L J. 8S9 b104 Ind. Cat. fiOd, 


274. (1) In trmls before the High Court 

Nuoberol jurj. ... ... • . r • 

the jury ahaU constat of nine persons, 

(2) In trials by jarj* before the Court of Session the jury sliall 
consist of such uneven number, not being lc93 than //re, or more than 
nine, as the Local Government, by order applicable to any particular 
district or to any particular class of ofTenecs m that district, may direct : 

Provided that, tohere an*/ accused person is charged toith an offence 
pum’s^aWe texth death, the jury shall consist of »ief fess seven per^ 
sons, and, if praciicahle, of nine persons, 

Araeadment«~Tba word ** three*’ baa been changed into " fire " nad the proriso has 
been newly added by Act XII of 1933. 

Jary.— The tc*in *‘Jury’' generally signifies » body of men eworn to inquire Into a 
matter of fact and to declare the truth upon such evidence as shall bo delivered to them. 
Jury form a Iribonal or body with a foremso and tbs verdict is the verdict of the body and 
when there it CO tmaalmity amoug tho members ol the body, the opinion of the tnejorUy 
prevails as the verdict of the body. Tbo jurors are sworn after the foreman is appointed, and 
after the Judge has finished bis charge, tbo Jury may retire lo consider their verdict and If 
they are sot unanimou*, be may require them to retire for further consideration. K in the 
coarse of a trial any juror ouavoidably absenta himself, or If It appears that nay juror U 
Doable to understand the laogQSge la which tbeevidence Is given or the language in which 
It Ib interpreted, any aew Juror shall be added or tho Jury discharged and a new Jury chosen. 
But in either case tbo trials shall commeace anew, 24 H S23 at 036 637. 

Sub'Sectlon |3),— ^Vheu the Local Ooverameat by a uoUficatioa under this sub* 
section has fixed the oumher olJury at fwe, a trial held betore Jury of seven persons in 
accordauce with a cancelled notlficatioo was held to bs wholly Invalid, 23 A. 211. 

The provisio Is new. Under this section where an accused is charged with murder triable by 
jury in Calcutta, the Jury shall consist of not less than seven persons and if practicable, of 
nine persons. The number to bs summoned by the District SIagtstr,nte should not be less 
than the double the number required for such trial 53 C. 794. 


275. (I) In a trial by Jury before the Sigh Court or Court of 
Jury for trial of of %oho has been found under the 

European and Indian provisions of this Code to be an European Or Indian 
?tber? British subject, a majority of the jury shall, if 

such person before the first juror is called and 
accepted so requires, consist, in the case of an European British 
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subject, of persons xoho are Europeans or Americans a7id, in the case 
of an Indian British subject, of Indians, 

(S) In any such trial by jury of a person who has been found 
under the provisions of this Code to be an European {other than fl7i 
European British subject) or an American, a majority of the jury 
shall, if practicable, and if such European or American before the 
first juror is called and accepted so requires, consist of persons tolio 
are Europeans or Americans. 

Th!s section was nmended b; Act Xtl of 1923. iTbd Racial Distinctions Act, and pro* 
Tides for mixed Jury for the trial of Europeans and Indlao British subjects and Europeans 
and Americans. *' The same law as to the composition of the Jury shall apply to Indians as 
to Europeans, that is to say, the majority of the Jury if an Indian accused so desires shall 
consist of persona who are not Europeana ot Americans. This is already the law in Sessions 
Courts and B. 275, is so amended as to make it apply to the High Conrt also”--' 
Bept, Sel. CommitUe para. Si. See 8. 284A infra as to trial with the aid of Assessors of such 
persons. The right conferred hy this section is n substantlTe right to be obtained not 
by a luck of the ballot but the process of cballenging as of tight, 52 C. 397 at 333. A 
claim to be tried as an Indian British subject is a diSerent and distinct one from 
the claim to be tried by a majority of Indian Joty as mentioned in this section though 
It can only bo put forward by a person who basin the language of the section been 
found under the proTtsions of the Code to be an Indian British subject and tbe section 
further requires that such a claim bas to be expressly put forward before tbe first Juror U 
called and accepted before it can be listened to, 51 C 933; see also 5 Lab. SIS (F.B.). 
Where certain tfahomedau accused were charged with abduction of a Hindu girl applied to 
the Bessioos Court lor a mixed Jury of Hindus and Ilabomedans allrgiog that Hindus bear a 
sett of instinotiTe hatred or pteiudice against them in a case of this nature and would not 
get a fait trial befotea Jury composed entirely of Hindns, tbe application was rightly reject- 
ed as there is no proTlstoo ot law for a mixed jury ot this character oo commnnal basis and 
tbe accused were not entitled to get what they asked for, 29 C W.lf. 576s26 Cr. Zi.J 1009a 
87 Ind. Cas. 833. 

Sub-aectlon (2) This eub-section which deals with special privileges provides that tbe 
accused should not merely asscetthat bebelongs to a particular nationality bat he must be 
one who has been found under tbe provisions of the Code to belong to that nationality, 
29 Cr. L.J. 721=110 Ind. Cas. 577. 

276. The Jurors shall be chosen by lot from the persons sum- 
JnrotB to be chosen moued to act as such in such manner as the High 
Court may from time to time by rule direct : 

Provided that — 

first, pending the issue under this section of rules for any Court, 
existing practice the practice now prevailing in such Court in 
maintained. respect to the choosing of Jurors shall be followed ; 

secondly, in case of a deficiency of persons summoned, the number 
of Jurors required may, with the leave of the 
nel*when eligible?™'* Court, be chosen from such other persons as may 
be present ; 
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ihirdlt/, in a trial before any High Court in 
loSi* tohich is the usual place of sitting of such 

High Court — 

(а) if tho occuscd person is charged with having committed an 
offence punishable with death, or 

(б) if inany other case a Judge of tho High Court so directs, tho 
jurors shall bo chosen from tho special jury list horeinaftor proscribed • 
and 

fourthly, in any district for which tho Local Government has 
declared that tho trial of certain offences may bo by special jury, tho 
jurors shall, in any caso in which the Jndgo so directs, be chosen from 
tho special jury list prescribed in section 325. 

Amendment— The opeolng word* of tho third ptorlio tro now. 

Scope and object of the section.— Tho object of tbii tcctloq coopled with Ss. 37!> 
and ass, infra, la tn Mcoro an Impartial trial hj reoderlog Imposalbla aof latenlioDal agleo* 
tion of Jnrora to tr^ a ptrtlcnUr cato, aod an acenaed person has a right to claim to bo tried 
by a 7nry chosen with itrlet regard to the esfegnarda provided by law to Bceore perfect 
Impartiality. When tbe re<]a(red nnmber of JQiort not being present, tho defieioQoy was 
made np from other persona who were present io Gonrt, thoagh they wero not In tbe J'nry 
list and were not chosen by lot, being called to servo a* Jnrors, tbe trial is sot vitiated 
on tbU groond, 29 C V.N. 692w2d Cr. L.J. 8l9»e9 Ind. Cat 467. This section with all 
’ Its provisoes Is a general section dealing with tbe gcoersl nainre of the procednre and details 
o( that precedare, 99 C- 971 (F.B.) ; 7Pat. 61ft 90. Tbe section meaos what It says, tbo Jurors 
an to be chosen from among the persons summoned to act as such, that is to say, It atatei tbe 
Bootceftom which and tbe method by which the Jnrors are to be chosen, tbe sources, the persons 


met by proviso 3 which enables the Judge to go to another sourca of supply, vts., the other 
persons present in Court and la that event tbe method of ohanoe is no longer used, S. 379, 
infra, indicates how the choiaa ie to be ezeroised, tbe method being a rational method of 
eelection, 7 Pat 61 dasenUng from 41 C.L J. 041. This section provides in the first iastaoee, 
for a ballot among the persons summooed under 8. S26, infra, all of whom may or may not 
be present. When tbeir names have been ezhsosted, it a Jury has not been empannelled, the 
Conit may, in its discretion, allow tbe namber requisite to complete the Jury to be chosen 
from among tbebystanders or may adjourn tbe case lot a fresh Jury to be summoned. As each 
name Is drawn and called aloud, if the person summoned answers or as each Jnror is chosen 
from among tbe bystanders, should that point have been reached and that conise be permit* 
ted, the acensed shall be asked, if ha objects to be tried by such Juror, Should the objection bo 
allowed, tbe Court shall proceed as laid down In 8. S79 (3) t»/ra adopting tbe course prescribed 
according as there are or not persons left from among those summoned whose names have not 
been drawn, 59 C. 371 (F.B.) where 44 C.L.J. 541 and 46 C,L. J. 160 are overruled. 

Shall be chosen by lot— Tbe name of each person summoned to act asaJaror 
under S. 826, Or. P.O., shall be written ioaslipofpsper and the slips of paper bearing tho 
names of persons so sommoood shall bo placed In a box or bag and shaken together. Tbo 
proper ministerial officer of the Court shall then draw out tbe slips of paper, one by one from 
the said box or bag until tbo requisite number of Jurors has bsen obtained, STad. Cr. Buies of 
Pr, Bula 12. The provlson of choosing Jnrors by lot Is applicable only when the persona 
summoned to act as Jnrors ate present in anch number as to make It possible to choose them 
by lot and when such number is cot present the Judge Is to take the help of persona present 
67 
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in Court to lonn tbe Jury, 51 C. 1020. Wfaen Instead o! choosing jutora by lot and then 
hearing and deciding objections as provided by law the Judge proceeded at once to exempt 
some of the persons present merely on their own ropresanUtion and tried the accused with 
the rest and no selection was made as rcqnired by S. 32G, injra, it was held that such a grave 
irregularity in tbe selection of the Jurors aSeets the constitution of the Court and is not 
cured by B. 637, infra. 7 C W.N. 188. wheto 8 C. 739 was dislingulihed, on the ground 
that in that case no objection was taken to tho Judge himself selecting the jurors and no 
prejudice was shown by the accused. Jurors are judges of facts and the absence of a 
properly constituted Jury as required by the Imperative provisions of this section is an 
illegality which cannot be cured by 3, 537, tn/ra, 33 A. SS3 but there is nothing to show 
that any objection was taken in that case, see 41 CL.J. 611s=23‘Cr. LJ. 191-93 Ind. 
Cas. 930 /oilouing 33 A. 385; 29 C. W.N. 692= 26 Cr. EJ. 819=86 Ind. Cas 457; the Full 
Bench decision in 53 C. 371 also held that tbe omission to choose jurors by lot was an 
illegality which vitiated the whole trial and the conviction and sentence was set aside and a 
retrial was ordered. See also 48 G L J. 479=30 Cr. L J. 135= 113 Ind. Cas. 323 ; but In 39 Cr. 

r , .1 .. I .. ,9ion to choose by lot 

ant in Court is only 

, - • . • , , 637^ infra. 

Proviso second. — The position contemplated by the proviso Is that out of the persons 
Eummonod a complete jury has not been obtained, whether it be by reasons of persons 
summoned having been oTQuaed or by reason of their having failed to attend and the jury 
box Is ebort of a dednite number of Jutots to try the case. It is short by reason that there 
are no more persons whose names can bo yielded by tbe ballot box. In that position it is 
open to tbe Court to adjourn tbe piocsediogs, re*eammon a suffieieot nnmber and is this way 
obtain a jury m the ordinary course but tbU course will often be highly iocoovenient and the 
power given by the proviso to fill up the Jury box to tbe necessary number by calling in tbe 
service of one or more of the bystanders and this process in DO way defeats the right of tho 
accused to object to any member of tbe Jury, 55 C 371 (F.B.) This proviso clearly indi* 
oates that In case of a dedoisney of persons summoued tbe procedure laid down In the first 
Dart of tbe section namely cbooslog by lotoeednot be followed and the number of Jorots 
may be chosen from such persons as maybe present. In other words, the provision as to 
choosing Jurors by lot Is applicable only when the persons summoned to act as Jutots ate 
•present In such number as to make It possible to choose them by lot and when each num- 
ber Is not present tbe Judge is to take the help of persons present in Court to form the Jury, 

51 C 1026; this proviso is enacted to meet the difficulty which arises when the 
numhet chosen by lot is less than tbe number of Jurors required by enabling the Judge to 
go to another source of supply vis , tbe other persona present in Court, and in that event the 
method oi chance is no longer to bo used. 8. 279 (2), mpra, indicates how the oboioo is to be 
exercised in the case, the method beiog a rational metbed of eolection, 7 Pftt. 61. The words 
used in the first part of the section * chosen by lot * and the word ‘ chosen • occurring m this 
proviso cannot be held to convoy the same meaning, vw., selection by ballot and there is no 
logical justification lot so holding. The two expressions cannot be tegaeded as synonymous 
unless there is no other possible construction to be placed upon them, 53 C. 371 (P.B.). 

In case ot deficiency of persons summoned, the number of Jurors re- 
quired. The central idea is to have a Jury chosen by lot from the persons summoned to act 

as jurors. In ordinary cases five persons are to be ohosen by lot to act as Jurors out often 
persona summoued and in case however of a deficienoy of persona summoned, x.e., where the 
persons attending in obedience to the summons are lua than tbe number summoned, then 
tbe number re^iuired may with the leave of the Court he chosen from persons present in Court. 

The word ‘ deficiency ' indicates the number by which the number of persons answering 
tbeir names in Court and empannolled falls short of the number of persons of which the Jury 
should oonsist. It is only when such sbort^e ocenra the proviso begins to operate and on 
that point being reached, the Court has to exorcise a discretion to adjourn the case or to 
allow persons present in Court to be chosen in aufficlent numbers to supply the defielenoy. 
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Thts di*erction »hculd be cscrcircd bj tbe Cooft in soch a vrajr as to tccnro to the prisoner a 
!»if and ImparVSat triai, 55 C. 511 tP.B.). 

With the leave of the Court.— Tfaeso words giro a wide discretion to tho Court 
to proceed or not to proceed in the vxj Indicated In this proviso nametj bjr alloniog persons 
present in Court to come in as Jnron according as it thinks fit and it la not difficult to ima* 
gino cases in which such a procedure will not be resorted to. 

Chosen from such other persons ns may be present.— The word used is 'obosen' 
and not chosen by lot. tn ca*c oi deficiency in tb« required number o( d'urors the O’Urt is par- 
mUted tocmpancl other persons present In Court. ThaCouft is not entitled to send for persona 
not present In Court to fill op the vacancy and such procedure is Illegal, 30 Cr. L J. 120* 
113 Ittd. Cas. 2 S 0 /of.’otfei in 43 C L J. 47g»30 Cr. L.J. I33sll3 led. Cas. 323 where il 
was held that persons who were a<ked to attend Court were not persons present in Court and 
so could not be chosen to serve as Jnrors and the whole trial vras bold Illegal and a ro-trlai 
was ordered. Seoalw 33 C.W.N. 722. 

Special Jury.— As to the preparation of the list of Special Jurors, s eo 8. S2S, infra. 

277. (1) As each juror ia cboeen, his name shall ho called 
Names oi joton to aloud, and, upon his appearance, the accused shall 
be called jjc askcd if hc objccts to be tried by such juror. 

(2) Objection may then be taken to such juror by the accused oi 
by the prosecutor, and the Grounds of obiectior 

Ohi«.loatoic»n. 

Provided that, in the High Court, objections ivithout groundi 
stated shall be allowed to tbe number of eight or 
groun&Btated.”**^°'** behalf of the Crown, and eight on behalf of thf 
person or all tbe persons charged. 

Name shall be called aloud.-'Tba prisoner having put himself upon the county 
tbe next proceeding is to call tbe jury which an officer of Court does in the following or Uki 
terms " you good mou, who are returned audempannelled to try tbo issue joined between on 
Sovereigu Lord the Eiog and the prisoner at the bar aastver to your names and save youi 
fines." Arch. Cr. Pt, and Ev. Pr, p. Then tbo names of Jurors are called. No suel 
iormuise is used here but the name of each individual Joroi is called aloud by an officer ol 
Court and the Juror steps forward when bis name is called. 

Upon hla appearance.— This may mean, either simultaneously with or alter tbe ac 
>of tbe Juror appearing lu the witness box. It cannot possibly refer to any act done befon 
the Juror puts In hts appearance. lo England tbe challenge of a Juror either by the Crowi 
45Cbftho prisoner must bo before be Isswom, As a nutter of practice, here in Indii 
Counsel challenges the Juror immediately ho hears the Juror’s ovnia called aloud and see 
him emerging from the crowd collected in the Court room ready to get into the Jury«box. 

Oblectlon to Jurors.— This eectiou deals wUh what is known in England a 
challenges to the polls (capita), w.. exception to the individual Jurors. They ate classei 
under four beads (1) where a Lord of Parliament is empannelled on a Jury, (2) where an aliei 
born’who is incompetent Is empannelled orone who is not possessed of suffielcnt estate t 
qualify as a iuroi Is cmpanuelled, (3) on the well grounded suspicion of bias or partisllty (4 
where One is convicted o! some ofieoce that ailects his credit and renders him infvmoDS 1 
.<mpannelled ForsythSu. Trial by Jury p'179 IBO. The right of challenge Is almost essentia 
for the purpose of securing perfect filcnesaaud Impartiality in a trial. Forsyth Hisl. o. 
Trial by Jury, p. 27S. In the caseofa prlsooer cballcogtng, he must dosoaseacb Juro 
•comes to tbe box and before he issworu. But the Eing seed not assign bis cause a 
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cballenga until tbe wbole panel is gone tbrongh and unless there cannot be a full Jn?;- 
wlthout the pereons so challenged, and It Is then that the Counsel lor the Crown must show 
canse, otherwise the Juror shall be sworn. The practical eSect of this rnie is that the Crown 
has the benefit of peremptory challenge piOTided It takes care that a snfBcient nnmber are left- 
on tbe panel unchallenged so as to make up a full Jury, Forsyth Bist, oj Trial hy Jury, p. 252, 

Accuaed 5ha!l be asked If he ob}ects.-~‘The omission to ask the accused whether- 
he has any objection to each Juror whose name is called aloud and upon his appearance, is a 
very serious one, though it may not necraeatily vitiate a eouTioton unless the accused has- 
been actually prejudiced, 13 O.W.M. cxl. 

Proviso — This proviso enables the accnacd as well as tbe Crown in tbe High Coart Sessions 
only, to peremptorily challenge without grounds stated to the extent of eight persons, bnt- 
thia principle of peremptory challenge is not allowed in trials before Court of Session. " In 
charges of treason and felony a prisonerlia entitled to a peremptory chslIeDge, because he- 
may challenge peremptorily upon his o wn dislike without showing any canse," Forsyth 
Hist. 0 ] Trially' Jury, 231. 

278. Any objection taken to a juror on any of the following. 

gonnds, if made ont to the satisfaction of the Court, 

Sro».a, ol obi.c«o. 

(а) some presumed or actual partiality in the juror ; 

(б) some personal grounds, such as alienage, deficiency in the 
qualification required by any law or rule having the force of law for the- 
time being in force, or being under the age of twenty-one or above- 
the age of sixty years ; 

(c) his having by habit of religious vows relinquished all care of 
wordly affairs ; 

id) bis holding any office in or under the Court ; 

(e) his executing any duties of police or being entrusted with, 
police-duties; 

if) his having been convicted of any offence which, in the- 
opinion of the Court, renders him unfit to serve on the jury t 

ig) his inability to understand the language in which the- 
evidence is given, or when such evidence is interpreted the language 
in which it is interpreted ; 

ih) any other circumstance which, in the opinion of the Court,, 
tenders him improper as a juror. 

If made to the satisfaction of tbe Court. — The buiden of proof of a cballengo 
la on the person who makes it and he is not entitled to qnestion a Juror before challenging* 
blm when a chaUcuge has been made, tbe trial proceeds by witnesses called to support or- 
defeat the challenge, Arch Cr. Pt Ev, and Pra.p. 190 

Presumed or actual partiality.— A Cionrt Is bound to allow an objection by the- 
accused to a Juror where there are reasonable grounds for presuming partiality in the- 
Juror. There need not be actual partiality, 7 ftit. 50 ; 28 Cr. L.J.8d3=:10d Ind. Cai.4S9. 
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Holding any office In or under the Court, — This refers to tbs Court trying the 
•CMC. * The irords “ in or under the Court ** are tlgaiflesot. The fict that a person Is a clerk 
in the Magistrate's oQlce la DO ground toe objection for hii sluing on the Jnryia 

the Sessions Court. 7 0. 42. 

Any other circumstance which In the opinion of the Court renders him 
Improper.— The Court oren wllhont eballeogo, may and oogbt to exenso a Juror oaths 
panel arhen called, if he Is obviously Unfit to perform bis duty from physical or mental 
infirmity or trmile from expressed IndlQerency* Arch, Cr. PI. Ev- and Pr, p. 102 (25lh £d.). 

279. (1) Every objection taken to a juror shall bo decided by 
Decision of objec- ^bo Court, and such decision shall bo recorded and 
bo final. 

(2) If the objection is allowed, the place of such juror shall be 
„ supnlicd by any other juror attending in obedience 

Bnpply of place ot‘‘ ,, . ® ‘jav 

jnrot against nhom to a summoDS and ohoson m manner proviaca by 
objection allowed. ecction 276, or if there is no such other juror 

present, then by any other person present in the Court whoso name iR 
■on the list of jurors, or whom the Court considers a proper person to 
serve on the jury : 

Provided that no objection to such juror or other iperson is taken 
under section 278 and allowed. 

Scope of the aectlon.— Tho position trhsn a suecoasfu) objaetioo to a Jatot has 
been made is dealt with by this eecllon. In the first instance, the plaeo, of the Jutot Is to 
bo supplied by any other juror atteodlog in obedieneo to a summons and chosen as 8. B76 
provides that is by ballot. If no euoh Juror tspresent, the place of the Jnrot to bo supplied 
shall be filled up by another person present whose nsmo is on the jury list or whom tho 
Court considers a proper person to serve on the jury, subject of courso to a successful 
objection, as stated In the proviso to this soction. Here no ballot is possible, 93 C. 37l 

Shall be decided by the Court.-^-Iu lodi-s every objection taken to a Juror shall 
bo decided by the Court. But in England, it U otherwise. If the challenge is to the first 
Juror called, the Court may solect any two indlQeroat persons as triers. If they find against 
tho challeage, tho Juror wlU bo sworn In and bo jointed vrub the ttlsia lu dstetmlulug the 
next challenge. But as soon as two Jurora have boon found iudilleront and bavo boon 
sworn every subsequent challouge will bo referred to their deoiaion. The burden of proof of 
a challenge for cause Is on the person who makes It and here not entitled to question a Juror 
before challenging him. When the challeage luis been made the trial proceeds by witnesses 
-called to support or defeat the challenge : the Juror objected to may also be examined on the 
-xoire dire as to his qualification or the leaning of hisatlectioD, but be cannot bo interrogated 
as to matters which tend to hts own diaoredit. as whether he had been convicted of felony, 
■etc., nor whether he has expressed a hostile opinion as to the guilt of the defendant. Aroh. 
PL Ev. and Pr.yi. 190 fSith Ed.), This scctionsays that when objection Is taken to a Juror by a 
.party the place of such Juror shall be supplied by another Juror attending in obedience to 
the eummone or if there is no such other Juror by any other person present in Court whose 
name is in ths list of Jurors, or whom the Court considers to be a proper person to servo on 
the jury, 94 0. 1026, 

Sub-section (a|.— This sub'SeoUon contemplates an ordinary' normal case of 
-Jntors summoned attending but by reason of challenges or other causes such as some of 
them being axensed, no summoned Joror is left to taka theplace of the last ohaUenged Juror. 
In such an aventaalHy soma other persona present In Court may be empannelled. This 
snb-seclion inttirinoes an exception to the general rule bat it Is only in exceptional conditions 
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challeoga until the Trbole panel is gone Ibrougb and unless there cannot be a full JatT- 
without the persona eo challenged, and It Is then that the Gounael for the Crown most show 
cause, otherwise the Juror shall'he aworn. The practical eSect of this rale is that the Crown 
has the benefit of peremptory challenge pronded it takes care that a snfficient nnmber ate left- 
on the panel unchallenged eo aa to make up a {nil Jury, Forsyth Sist. of Trial by Jury, p. 332. 

Accused shall be asked If he oblects.~The omission to ask the accused whether- 
he has any objection to each Juror whoso name ia called aloud and upon his appearance, is a 
very eerious one, though It may not neceaaatily vitiate a eonvicton Unless the accused has- 
been actually prejudiced, 13 O.W.K. cal. 

Proviso — This proviso enables the accused as well as the Crown in the High Court Sessions 
only, to peremptorily challenge without grounds stated to the extent ol eight persons, bat 
this principle of peremptory challenge is not allowed in trials before Court of Besaion. " In 
charges of treason and felony a prUonerlis entitle to a peremptory challenge, becaose be- 
may challenge peremptorily upon his o wn dislike without showing any cause, " Forsyth 
Bist. oj Trial by ‘ Jury, P.S31. 

278. Any objection taken to a jntor on any of the following: 

. . .. gounds, if made out to the eatisf action of the Court, 

Grounds of obiection , ,, , ,, 

shall be allowed : — 

(а) some presumed or actual partiality in the juror ; 

(б) some personal grounds, such os alienage, deficiency in the 
qualification required by any law or tufe having the force of law for the- 
time being in force, or being under the age of twenty*one or above* 
the age of sixty years ; 

(c) his having by habit of religious vows relinquiBbed all care of 
wordly affairs ; 

id) his holding any oflSce in or under the Court ; 

(e) his executing any duties of police or being entrusted with 
police-duties; 

if) his having been convicted of any offence which, in the- 
opinion of the Court, renders him unfit to serve on the jury ; 

ig) his inability to understand the language in which the- 
evidence is given, or when such evidence ia interpreted the language 
in which it ia interpreted ; 

(ft) any other circumstance which, in the opinion of the Court,, 
renders him improper as a juror. 

It made to the satisfaction of the Court. — The burden of proof of a cballenge 
la on the peteoQ who makes it and he is not entitled to qoestlon a Juror before challengiDg- 
hlm when a challenge has been made, the trial pcocecde by witnesses called to support or 
defeat the challenge, Arch Cr. PU Ev. and Pra.p. 190 

Presumed or actual partiality ,~A Couit is bound to allow an objection by the- 
accused to a Jntot where there ate reasonable grounds for presuming partiality in the* 
Juror. There need not be actual partlalily, 7 Eat. 50 ; 28 Cr. LJ. B43=1M Ind, Cai. 859. 
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lloldine any office In or under the Court.— This refers to tbo Court trying tbs 
•cue. * Tbo words " in or oodet the Court '* ere ligalSeent. Tbo fact that e person is a clerk 
in the Distrio^ Magistrate's olHco Is DO groand foe objection for his slttlag on tbo Jury in 
tbo Bosslons Court, 7 0. 42. 

Any other circumstance which In the opinion of the Court renders him 
Improper.— The Court eren without cballenKe. snay aud ought to exeuso a Juror on tbs 
panel when called, if he Is obrlQuily unAt to perform bis duty from physical or mental 
infirmity or tembU from expressed indlQercncy. Arch. Cr, PI. Ev. andPr. p. 1S2 {2jlh Ed.). 

279. (1) Every objection taken to a juror shall bo decided by 
Decision el objec- the Court, and Buch decision shall be recorded and 
bo final. 

(2) If the objection is allowed, the place of such juror shall bo 

supplied by any other juror attending in obedience 

Supply of place at - -jjv 

juror against whom to a summons and chosen in manner proviaed by 
•objection allowed Ecctiou, ^176, ot if thcto is no such other juror 

present, then by any other person present in the Court whoso name ip 
•on the list of jurors, or whom the Court considers a proper person to 
serve on the jury ; 

Provided that no objection to such juror ot other 'person is taken 
Tinder section 278 and allowed. 

Scope of the aoction.— The posUIco whoa a necesatui ebjectioo to a Juror has 
been made is dealt with by this section. In the first lostance, tbs plaeo, of the Juror U to 
bo supplied by any other Juror attendlog In obedience to a summous aod chosen as 8 376 
proTidea that is by ballot. Ifoo such Juror ispreseot, tbo plaeo ot the Juror to be supplied 
shall be filled up by another person present whose same is on the jury list ot whom the 
Court eanslderi a proper person to serro on the jury, subject ol course to a successful 
ohjactloD, as stated In the ptoTlso to this section. Here no ballot U possible, 53 C. 371 
.{F.B.i. 

Shall be decided by the Court.— In India every objection taken to a Juror shall 
be decided by the Court. But in England, it is otherwise. 11 tbo challenge is to tbs first 
juror called, the Court may select any two IndiOeront persons as triers. If they find agaiust 
the challenge, the Juror will be sworn tn and be Jointed with the tilers la determining the 
next cbatlonge. But as soon as two Jurqrs have been found indiQersnt and have been 
•sworn every subsequent challenge will be referred to their deoigion The burden of proof of 
a challenge for cause Is on the person who makes Hand be is not entitled to question a Juror 
before oballenglng him. When the challenge has been made the trial proceeds by witnesses 
called to support or defeat the challenge ; the Juror objected to may also be examined on the 
voire dire as to his qualification or the leaning of blsaflection, but be cannot be interrogated 
as to matters which tend to bis own discredit, as whether he had been convicted of felony, 
etc., nor whether he has expressed a bostilo opinion as to the guilt of the defendant. Arch. 
Pi. Ev. find Pr.p, iSO i25lh Ed.) Tins eectionsaya that when objeotioa la taken tn a Juror by a 
.party the place of snob Juror shall be snpplied by another Juror attending in obedience to 
tbo summons or if there is no such other Juror by any other person present in Court whose 
came is in tbs list of Jurors, or whom the Court considers to be a proper person to serve on 
the jury, 54 C. 1026. 

Suti*5CCtlon (3|.*“Thls sub'Seotion contemplates an ordinary* normal case of 
Jnnrs summoned atteading but by reason of challenges or other causes such as some of 
them being exonsed, no summoned Jnror is left to taka the place of the last challenged Juror. 
In each an eventuality some other persons present in Court may be empannelied. This 
oub-section intirdaoes an exception to the general rule but it U only (n exceptional condUiotu 
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stated and 1 q emergent ciroumetatices, 31 C.W.N< 1102«<23 Cr. L'.J. 833a»104 Ind. Cas 803^ 
This EUb-section deals nith a caee ^vbere thna Is no eOedive lot, the case where the Jurors 
present are all exhausted witbOQt completing the number and it prorides bow the number 
is to be completed, The method to be adopted bora ia a ratloual method ot selection and 
not the method of chance contemplated 1^ S. 276, supra, 7 Pat, 61. 

_ 280. (1) When the furors have been chosen,. 

Foreman o£ jury. . . » . .* , . , 

they shall appoint one of their number to be foreman 

(2) The foreman ehall preside in the debates of the jury, deliver 
the verdict of the fury and ask any information from the Court that is 
required by the fury or any of the jurors. * 

(3) If a majority of the jury do not, within such time as the 
Judge thinks reasonable, agree in the appointment of a foreman, he 
shall be appointed by the Coart. 


, 2St. When the foreman has been appointed, 

Bweating of jurors. the juror shall be . Sworn under the Indian 
Oaths Act, 1873. 

. Tbe oath to be administered is in tb« following form “ You sbsU well and truly try 
nod true deliverance make betweeu our Sovereign Lord the Kmg'Empcror of India and the 
prisoner at tho bar and true verdict give according to the evideoce. So help you Qod.’’ 
A 6 e( the Indian Oaths Act enacts that where a Juror is a Hindu or a Mahomedau or 
a person who has ebjectlou to t iking au oath, shall, instead ot makiog an oath, make an 
affirmation and the form prescribed U as follows I solemnly affirm in the presence of 
Almighty God that I will judge truly between the Eiog'Bmperor of India and the prisonee 
at the bat and will give a true verdict according to the evideoce " 


282. (1) If, in the course of a trial by jury at any time before- 
the return of the verdict, any juror, from any 
Ftocedute sufficient cause, is prevented from attending 

ccasea to atteo , tb© trial, or if any juror absents him- 

self and it is not practicable to enforce his attend- 
ance, or if it appears that any juror is unable to understand the language- 
in which the evidence is given or, when such evidence is interpreted, 
the language in which it is latarpreted, a new juror shall be added, or 
the jury shall be discharged and a new jury chosen. 

(2) In each of such cases the trial shall commence anew. 


Scope ot the section.— This ecction docs not permit tbs dhebarge of the Jury ia the 
middle of a trial and eommenciog the txia] anew with a fresh Jury when an adjourumeut 
is asked for ou account ot the absence of a defence witness who was summoned to appear, 
i Born. L R. 639. This and the next section do not provide for the discharge of the Jury for 
Impropst conduct during the trial Wbero the question of misconduct on the part ol the 
Jury or other sufficient esuso arises, a Sessions Judge has inherent power to discharge the 
Jury and cmpannel another. The Code does not provide for such circumstances. The 
presumption that Jurors will discharge their duties without Impropriety may explain the 
emission. Sneh * power is not to be exercised lightly unlesa the Judge on inquiry dads 
teseonablo grounds lot exercising such a right. Unless the Judge had the power to discharge 
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the Jarf in cates o! mlscondact, grcftt dUScaltinainttst Ktiso and In manj cases a serlons 
tslscarnagc ol jnstlca will happen. 50 C. 872. 8«e also 55 C. 279 ttheto U was held rtferring 
toSOC 872 that daring tho coar*o ot a Sessions trial exception is taken to the condnet ot 
a Jnror, the Oudge has undonhlcdlj JatltdlcUon to laqolro into the condnet of the Jnror. 
See also .treh. Cr. PI, Zc. A Pr., f. {iSih £<l.) where It Is slated dlscotery ol mlscondnct 
on the ^art of a Jnror or Jators before Tcrdict is a good gronnd for discharging tho 
Jnry, It n Joryman Is taken ill so as to be In tho opinion ol a competent witness 
incapable of attending through the trial, the Jnry may bo discharged and the prisoner tried 
<fc hero; another Juryman nay bo added to the rest but In that caso the prisoner should 
boxfiered his challenge over again as to tho eleven and the eleven ahould bo aworn and that 
trial begun de note, Rss, Cr, Et, & Pr., p. 1S3 tlSth Ed.), When a trial has began with a 
Jury and a Juror is unable to attend on aeconnt of lllncs*, the Judge may postpone the 
bearing to enable the Juror to attend or discharge the Jnry and empaunel a fresh Jury. It 
is nndssirablo to ro'Summon Jurors after considerable lapse of time except on very special 
circumstance*. It a Judge exercises bis discrcUon nndet this section and disoharges the 
Jnry, tho Ulgh Court will cot Interlere in revision with the exercise of that discretion. 
31 C.W.N Il4s23 Cr. L J. Ill (2)^99 Ind. Cat. 319 (2). This section refers only to absence 
of a juror and not to witness, 4 Bom. L.R. 939. This scclion applies to tho case where tho 
Judge in the course ot the trill fonnd out that a Juror wae deaf and partly blind and the 
Jndge was entitled (o try the case afresh with another Jury, 19 U. 375. On a trial by a Jnry 
after two witnesses have been examined One of the Jurors was discovered to be dent and was 
discharged by the Jndge and another Jnror sworn In hit place, the trial was not commenced 
afresh but the evidence given by tbo two witnesses were read over and admitted by them to 
be correct, field that the procedure adopted by the Judge conlrascDCd the proviiloBS of ibis 
section and therefore the trial was invalid, 30 A. 431 Bee II Cr. L.J. 403s6 Ind. Cai 7T7 
as to the temporary illness of a Jnror during tnal. 

Sub>aectlon (2].— This sub'seetion enacts an important direction that when anew 
jatov it added or when the Jnry is discharged and a new Jury is chosen, the trial commences 
anew. If doting the trial the prisoner be taken so 111 that be 1$ incapable ot remaining at 
tbe bar the Jury may be discharged without verdict and a dlSerentJury empannolled on his 
recovery, Jlos. Cr, Eo. d Pr,, p. 160 (tSlh Ed.). 


„ . ... 283- The Judge may also discharge the 

Discharge of jury la . - v • » 

case of sickness of pii' jury whenever tbc prisoner becomes mcapahle of 

teraaining 

Where a prisoner wag by sudden tllnesa rendered incapable of tomaioing at the bar the 
Jury were discharged and tbe prisoner on recoTenng was tried before another Jury, ^rcfi. Cr, 
PI. Ev. &. Pr. pp. 201-OS {25lh Ed.\. 

D — Cfiooswi^ Assessors. 


284. 'When the trial is to be held with tbe aid of assessors, not 
Assessors how than three attd, if practicable, four shall he 

chosen from the persons summoned to act as such. 

Aasessors'-thetr duties and functlons.—Assessor means one who efts beside, tho 
asastxDt ol a Judge and comes Irons the word ossidere, one who eits by another as next in 
dignity or as an assistant or advisor ; an associate. Tbe principle underlying the institution 
ol Assessors which is the same as that in England, ia thi»: Europeans administering justice 
in a foreign laud, and being deficient in their knowledge of the customs and habits of the 
parties and witpesses .ajipeating before them and also deficient in judging their 
demeanour in the witness box shoold have the benefit of the opinion of two 
or more respectable natlvce of the land as Asseisors possessing such knowledge and judgment. 
Their opinion stands on the same footing ae opinion evidence ol a person specially skilled 
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is foreign law, science or art, 2i U. S23 at Aesessora are cot cboaen b; lot as 7utoi9 

and there is CO proTisios made for ohalles^ag them as in the case o! Jurors. Theta isca 
express provision for objecting to the eelection ot Assessors but there la oo reason why an objec- 
tion of presumed or actual partialitp should not be allowed at the time of the seciiou, 
22 Cr L J. 2520=60 Ind. Cas. 682. In choosing Assessors the Judge must have regard to the 
nature of the case, to the person who is to he tried, to tba nature o{ the evidecfta to be 
brought agalust him and to the pubtio feeling which most have bees caused by theoccurrence. 
^be Assessors ought not to bo yonugmeu fresh from college, devoid o! etperieoee and rather 
theoretical than practical men. They ought to he persons of iudapeudent coedition in life, 
men of judgment aad of espeziecce 23 W.R. (Cr ) 36 at 39, It is not surely too much to 
ash from Indian Qentiomea of posUion and rank that they ahouid assist in the adminUtrs* 
tlou of justieeastha sUliBgas an Assessor can, If the list be properly prepared, occur very 
rarely and probably only once in the course of three or four years. 3S A, STD at 571. It is 
very desirable to maintain the position of Assessors in public estimation and to mske their 
duties as little irksome as possible. No Asaesaor should be summoned too freijueatly. Notice 
should be sent to bira in a resulsr and formal manner and they shoald be treated 
with consideration and respect. A proper place should be provided for them to 
wait in, when Iheit presence In Court Is not necessary Bom. U.C. Crf, C»rcwl®r. 
A Court constituting a Judge and two or mora Assessors by which every person mast be 
tried before a Court of Session nbeo he is not tried by Jury, appears to ba a compromise 
between a trial by Judge and Jury and by a single Judge. It Is a ccsstitutioual privilege, tbo 
benefit ot which is net confined to the subject, foe in an appeal by a person convicted la an 
Assessor's case, tbe Orewn csq as mH rety on the opinion of the Assessors if it is fa faroar ot a 
caavicUoD as the ptUonar c5n whoa their oplaion is the other way, 2i H. S23 at 531- Asssssori 
do not form members of the Bsssiods Oourt and that therefore the Beesioos Court was sot 
illsgally eOQStltoted if an Asseesat who bad absented himself for some days when the trial 
went on was allowed to resume hts seat as an Assessor subseguenty. Ibid at 536 Is trials 
with the aid of Assesaera, It is imperative that the Judge ebcuild commence bis trial with the 
aid of at least two Assessors and that at least one of them should coohaue to atiesd tbe trial 
throughout, this being mandatory, the jorisdietion of the SessloDa Judge to commence the 
trial, and hia jurisdiction to continue the trial are dependent upon his oboosing at lexst two 
assessors to aid him and on the oontinuatioa ot at least one of them throughout the trial* 
The above two xequlaites are eonditioos precedent to the exercise ot bts jurudiction and 
therefoza any finding or seotence passed in cootraveotioa of either of those requisites will not 
be one passed by a Court of competent jurisdiction and the defect is not one which can be 
cured by B. 537. infra, or by 5. IS?, Indian Bndence Act, Ibid at 539. Tha object and purpose 
of tbs provisions of the Code with regard to the sammoning and seleotioQ of Assessors is that 
there must be DO room (or susplclou that any one of the Assessors sitting oaa particular 
trial has been " planted " on the Court by any one interested in the success or failure of the 
pcoseautiou, 7 Cr. L. Rev. 207«17 Cr, Ei J. 17=32 Ind. Caa. 1*3. Assessors do not form a 
body and each acts aad expresses his opiotou iodividually aud the Judge is to invite the 
opinion of each floparafely and record It The Judge is tbs sole Jnd^offaw and fact, the 
respoosibiUty of the declsiou resUonly with him. though ia the decision of the case he is 
expected to take into consideration the individual opinioa ot each Assessor and during the 
trial he may also consult them on any point in connection with examioatioo of the 
witnesses, ot otherwise. Assessors are not to retire for ooasuUation and form their 
opinion The Judge should have before bun the individual and independent opinion of each 
Assessor, 24 B. 623 at 527. 

Asaessors, like Jurors, are cot membere of the Court. They are appointed to assist the 

Court and tbe dlscnssion and sfaumentol points by a Judge sitting with Aasessors cannot be 
eaid to ba otherwise than m furtberooce of tbe object of getting at tbe best assistance for tbe 
proper adjudication el the case. 7 B b B. 63 at 68. When a trial commences with only one 
Assessor, tbere is oo legal trial as required by thU soeWoa and the error vitialda the whole 
prooeedl^BBs, 8. 637, in/ra, does not apply as there was no properly constlfated Court fo hold 
a trial, 25 B. 6M at 698. A trial properly emnmenced with two Assessors does cot become 
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inrnUd it one Atsessot absenU bimieit daring the trial. Tbo absent asacasor coaacs to occup7 
the potilion ot one aiding theCoart and hUopioion ought not to be taboa, 6CW.N 71S, 
but it ha was pcrmittod to bo prcscDt tubaeqaantly and to giro hla opinion and the Judge 
took hit opinion Into consideration, it was held that It was merclf an irregularity cured by 
S. 537 tn/rn, 21 U. 523. Bco B. S21 as to tho pnpatalion ol the list of Assessors. Whoro 
attar commencing trial it was diseoTered that ono of the Assessors chosen is interested and 
unfit to sit as an Assessor the proper proceduro for tbo Judge Is to refer the matter to tbs 
High Court tor orders, to hare his order in choosing tbo Assessors sot asido and then proceed 
a de noro trial after rccelTlng tho order oi ttn High Court,) [1912] U.W.N. 378=13 Cr.L J. 
473-15 Ind. Cai. 313. 

Choaen from peraotia aummoned to act as such. — Where in a trial only one 
Assessor was summoned to act as such at tbo Sessions, the trial is illegal as tbcio is no lawful 
trial before a lawful tribunal and tho conviction cannot stand, 35 A. 670 whoro 1891 
A.W.N. 207 is/olfotred. Sooalso 11 Cr. [(.J.72d=3 Ind. Css. 674 and notes under 8. d26| 

Not leas than three, etc*— Tho section as amended requires that there shall at least 
be three .Itsessors. It has always boon hold that a trisl commenced and hold tbronghout 
with less than the minimum number of Assessors prescribed by law is not a Court properly 
constituted and 8 537, tn/ra, cannot apply to such a case, 26 Cr. L J. 3S9=84 Ind Cas. 711. 
It is even necessary it praetieablo four assessors should be choton to aid the Court and where 
lour Assessors are oat chosen, it Is proper the Judge gives his reasons in the order sheet explain* 
lag the omission. A trisl held without four but with three Assessors without recording 
nasoas is still la aecordsoco with law and does not oOead against provisions of this sectloBi 
28 Cr. laj. 713-86 lad. Css. 153. 

284A. (2) In a trial with the aid of assessors of a person who 
isei 0 for t ■ t found under the provisions of ttm Code to 

European and Indian he an>Etiropean or Indian British subject, if the 
mbeta* European or Indian British stihjeci accused, or, 

where there are several European British subjects 
■accused or several Indian subjects accused, all of them jointly, before the 
first assessor is chosen so require, all the assessors shall, in the case of 
European British subjects, be persons who are Europearis Or Americans 
or, tn the case of Indian British subjects, be Indians. 

(5) In a trial with the aid of assessors of a person who has been 
found under the provisions of this Code to be an European (other than 
an European British subject or an American, all the assessors shall, if 
practicable and if such European or American before the first assessor 
is chosen so requires, be persons who are Europeans or Americans. 

This lection is new and was added by Act XII of 1923— The Raoial Distinotions Act. 

This section is analogous to the provisions contained Id 8. 275. supra, which relate to 
trial by Jury before the High Court or Court of Session of an European or Inditn British 
aubject with thU dUtinotiQu that in the ease of trial with the aid of Assessors the accused 
whether Enropean or Indian British sabject may claim that all, not one hall before the 
amendment, the Assessors shall be Enropean'Bfitish subjects or Indians as the case may be. 
Bimilar right Is conferred on Europeans aod Americans also whenever such a course is 
practicable. 
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285. (1) It in the course of a trial with the aid of assessors, at 

PtoKdurs „h„ 3 finding, any assessor is, from 

is aoabis to snumjent cause, prevented from attendine 

throughout the trial, or absents himself, and it is 

shall cioeeedn'ti Ws attendance, the trial 

piocecd With the nid of the other assessor or assessors. 

tbsmsJvJihl' Prevented from attending, or absent 

with the a.d of etayed, and a new trial shall be held 

wicn the aid of fresh asse-ssors. 

sots When 

trial, cr tt is not possible tn causa, provontcd from attending throughout the 

assessor alone is valid in Ja attendance, tbo trial held with the aid ol the other 

case. Ibera is no nronerlv /.He» h * cannot begin aadend with one Assessor, tor, in that 

assessor who waV/w" ^ 23 B. 634 . 21 A. 1C6. 1£ an 

Assea^er and to rivb fc.» nni courso ot the trial was allowed fo resume his seat as an 

procedure adoofed »«« e,.,i ^^^’ch the Judge took into conaidoration it was held that th» 

24 M 523 See also pages <00-40^“**"*^ ol the Court, 

course ol the trial^^arB.,.^r,^M*!, the Assessors who wero absent dunng the 

least one Assessor thr«»r,i. ** contemplated the continuous attendiDce ol at 

-idenoe recoS^raZ'Z ^ - 

fivjdeaee was recor^-ri k ol the Assessors was held bad on the ground thlt tt® 

was recorded by a Court not properly constituted to record the same. 15 A. 338. 

<l»J cootopUlea h.i. ,, ovj, HIl . as* 
aisol>.,.s„»T ^ °f »«n<ea sad such 


— Joint trials. 

5A. In any ca^e in which an Bnropsan or American is 
I Jta E;,n,nr«.” »><'’* «?««<!« not being an European 

Of European or Amen- American, or ail Indian British subject is 
with others. "erased acemed jointly with a person not being an Indian, 
,,„ . ^neh European, Indian British subject }r 

other T' >'• Vord a Oonrt of Stssim, he and such 

accordZ7°’‘ T!', intifitereguirestoletriedin 

tried , ” or section m A and is so 

other ne ^ Zt", “reused requires to he tried separately, such 
of thii Zlptlr^^^ separately tn accordance with the provisions 

»ra.no,sse»™“”’lI“,lE«!pet,'IofAi‘,^“ “■•'“‘■ons /cl, 

„ .he,. u,„„. 
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E. — Trial to Close of Cases for ProsecxUion axid Defence, 

286. (1) "When the jurors or assessors have been chosen, the 
prosecutor shall open his case by reading from the 
prosMuUon Indian Penal Code, or other law the description of 

the ofTcncc charged, and stating shortly by what 
evidence ho expects to prove the guilt of the accused. 

Examination of (2) The prosecutop shall then examine bis 
wUrc«fes, Witnesses. 

When Jurorfl or Asjedjor^ have been cho«en.—Tha trial of aoaecnstd person 
in the Court of Session begins after the Jarors or Assessors hare been chosen, 6 Lah 262 
follouing IS B. 3M. After the Jarors or Assessors baro boon chosen and sworn, the trial 
cannot be postponed lo enable th« prosecntloo to examine a witness on commission. The case 
tna<t be proceeded with, 19 C. 113, wherein a (Hal before the TIigh Conrt sessions, the Jury 
were ehosen and sworn, the charge was read oxer and the connsel for the prosecution had 
opened the case by reading the sections of the Pena] Code and stating some of tho material 
facts of the case but befere ho could proceed fnrlher the Conrt rose for the day and the learned 
Judge conid not attend Court the following day owing 'to Illness and another Judge was 
deputed to preside at the trial by the Chief Jnstlea which was commenced from the point 

where It was left the prenons day, it was held that the trial on the following day from the 
point it was left the prerioui day was regular and tho omission to proceed with the trial 
.(fs Roeo was at the most an Irregularity cored by 8. 337, in/ro, 29 Bom L R. 2M»2S Cr L.J, 
«02«1C1 Ind. Cas. 178. 

The proaecutor shall (hen open his case.-^It is nsual except in simplecascs where 
the prisoner is undefended ter Counsel to make an opening statement. When tho prisoner 
is glren In charge to the jury, the Counsel for the proseeution, or it there are more than one, 
the senior Connsel to open the case to the Jury, states tho loading facts upon which the 
prosecution rely. In doing so be ought to state all that is proposed to prose, as well as- 
decIaratioDS of prisoners as facts, so that, the Jnry may see it there ate any discrepsncioa 
between the opening statements of counsel and the erideDce afterwards adduced in support of 
them, Declarations amounting to confessions should not be placed In the opening ofthecaso 
belote the Jury. The reason for this rule Is that the circani8t.aace5 under which the confession 
is made may render it inadmissible in evidence Qeneril eHeotonly any oonfessioa said tobave- 
been made by the prisoner ought therefore to bo mentioned in the opening address. V^ben any 
additional evidence mentioned in the opening address is discovered in the course of the trial. 
Counsel is not allowed to state it in a second address. In opening a ease for murder Counsel 
for prosecution may put bypotbe.'icsily tbecs«eot an attack upon the character of any parti* 
eular'witncss for the Crown and say that eboold any such attack be made, be ehall be prepared 
to meet it Arch. Cr. PI. Ev. A Pr, p 194 {ZSth Ed I. A prosecutor should in fairness to the 
accused in his opening address state the names of the witoeses whom be proposes to call, who- 
have not already been examined under 6. 208 or, 210, supra, and wbateach is going to depose 
1889 P R, (Cr.) 10. The opening fer Ibe prcfecution shonld always be confined to matters 
which are necessary to enable the jury to follow the evidence when it Is brought before 
them. This is not the stage of a esse at wbieh doubtful questions of admissibility should be 
either raised or decided. Whether • doenmeat it admissible or inadmissible is a matter which 
rhonld always be ruled upon at tbs time the document is beieg proved or put in or the qnes* 
tion asked of the witness. In many cases the thing may be goo^ at one stage of 

the case and inadmissible at another. It la troquently necessary to give evidence to lay the 
foundation which justifies a question ot the putting in of a document. The opening speech 
of the Counsel for the prosecution does out aSord a proper occasion for the determining' oL 
inch questions, SO CX J. 1C6 (F B.) at 116* 
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Stating shortly by what evidence he expects to prove guilt of accused.— Tha 
•object Is to pmeot new evidence being eprung an the aeeased. The ptosecaiac should state 
la Lia opeoiag o( the case lor the prosecution the names of the witnesses he proposes to call 
and tbs purpose for which each witnesa is to be produced, S. SOS, lupro, refers to the taking of 
-evidenes of the piosecuUoa wituessee belote the Committiog Jlagiatrata and 8. 019, supra, 
-eapoweta the Magistrate to ezamiue eupplemeutsiy witnesses after commitment. 

Sub'Aectlon (2).— The ezatDtnatioQ of the witnesses contemplated by ibis section is 
the oral examination of the witoeeses present in Court. The demeanour of tbs witnesses 
maj he impoitant iot the Asaeasoi oi Juror o£ the Judge ior ioimlng an opinion as to their 
•credibility. It is unnecesaai; to go iato the muiy ressoos why the rules should he followed. 
It is euthcient to say *' it is the rule, and is founded on reason and justice, '* 9 U. 83 at 89. 
Beading the depositions taken before the OommiUiag Magistrate as exasniaatioo in chief of 
the prosecution witnesaea and allowing tfaa acoased'e Attorney to cross'examine tbs 
•witnesses in the Scsaione Court Without examining the witnesses is not permitted by law 
although tba aeoused's. Attorney reqnested the Court to adopt snob a procedure, and the 
Bnblio Prosecutor also cooBonted to the same, 9 H. 83 ; S3 M. 766 ; Weir If, 360, When ths 
.accused is on hiS trial on a capital charge tt Is joezpedient that he should be convicted on a 
plea of guilty recorded before the trial of the Court itself. A9 a matter of prSetios the Court 
•should read and consider evideDca puuiog aside the plea of the accused notonly asto the guilt 
«f the accused but as to the precise nature of the oGence committed and the appropriate 
«entescc to be passed. 20 ALJ. 669 and 326. Thereis Qo proTisioo Of law la the Codo 
authodsing a Judge to allow al] the proaeontion witnesses to be examined one day and 
permitting the oross'ezaniiaatioa of those witnesses to be reserved to a subsequent date and 
«uoh a practice is itreguiat and irMoaveoient, Wdr 11. 38j. But in 41 C. 299, a slightly 
•dlSerent view was takoo. There fa a charge of murder the defesce counsel applied after the 
ezamiaatioD'iQ'chisf of the first prosecution witnees for a postponement of the erdss'^ 
ezaminaiica of the witness till the next day on the ground of his onpteparedaess but did 
not ask for an adjourameut of the trial itself, it was held that the application was a reasons 
able one which the Judge ehculd, under the circumstances have aiJowed, though the acousad 
is cot entitled to eueh pcstpoaement as of right. The Court may in a proper case grant the 

indulgence when the result oi such a refusal has bean that the first sis witnesses lot tha 
ptosecutioa were act croae examined »t alt and oX these at least four were important 
witnoBses and the remaioiag witnesses had not been e&oleDtly crosa-exszniQed 
owing to the circumstaocefl under which Couosei who defended the accused under- 
iook their defence, the aeci^ed were prejudiced inasmuch as they lost the opportunity 
-cS a cross eximinstion aod a trial was ordered by another Judge. As a genera} 
rule, the prosecution is hound to call ail the witoesses who were actually present 
at the commission of an ofience and he is cot tree to obooea bow much evidence he will 
bring before the Court, 8 C 12 1 at 124 14 A. 621. i6 A 84 1 Batinlal S3l ; 10 Cr. L 3. 32ta 
»3 lud. Cat 622»21 Or. L.J. 83=84 lul. Cos. 241, All pataous who are alleged to have 
personal knowledge of a ocime ought to be bionght before tfae Court and examinedt 
IOC 1070; 11 Cr, I. J. 410»6 lad. Cas, 84t ; 21 Cr. tJ. 7«-58 Ind. Cas 247. 
The practice of tendering important eye witneaaes cited by the ptoseoutien is not a 
pc3.otioe whwh should be euocutaged. Ao eye-witusas to the ocouctenca whan l» 
Would prtma /act« be able to speak to important facts material to the case from 
hie persona] knowledge and observation should not merely be tendered for cross- 
examination instead o! being put into tbs wltness'box. The proper proceduro to follow is to 
pat him into the wituees bos and a^k htm to gWe avldeuoe on oath as to the facti kaowu to 
■him even though other witaeaaes might have spoken to the same facts. Merely tendering 
a witness for ceoss-esaminatioa IS not apriotics* which ehould be encouraged especially in 
marder cases as it would be vary unfair to the aoouaed and the pcMtlca in vogue in the 

Districts should be put an end to. 39 IfW. 701 at 'r03-10=t929 M.W.K. 799 at 896, where 

10 C. 1070 at 1072 is rsferrei la- A Pabllo Fraseoutor is not bound to call witnesses who ia 
his opinion will not speak the truth or will not rapport the proaaeatlon case, 7 A. 904 ; 13 
a. 6: Welf n,3T8; 11 Bom. L.K. ft62«10Cr.X..J. 833= 4 lad. Cas. 273 ; 80C.318 s SPat. 
■309 : 17 Cr. li J. 267»34 Idd, Cas. 837; S Lah. KA 


611 


S. 287] iniALs BEPons nion cooiits and sessions coubts. 

Subjection (2).— A cooTictlon ot ea aectued person bj a Sessions Judge on tbe eTldeneo 
recorded by an As^tant Sessions Judge ts illegal as he had no inrlsdlotlon to do so, 33 A. 63. 

28T. Tho oxaminatloD of the accused duly 

Examination of recorded bv Or before the CommittinK Maoistrato 
accused before Magis- j» 

tratetoboeTidence, shall bo tendered by the prosecutor and read as 

evidence. 

examination of accused duly recorded shall be tendered.— The examlnallon 
of the aecnsed beforo the Committing Afaglitrate most bo glreo In evidence at the Sessions 
trial nheVhet It tells lot or against the accused, and It is not optional with the ptosccutton 
to pot in sneb statements. II It Is not tendered the Jndgo is bound to call for the same, 
IS U. 352. The statement of an acensed person before the Committing hlagistrate shoold 
be read as part o! the case lor the proseootlon and marked as an exhibit beforo the case for 
the defence is entered opon. A note to that efiect tbst this has been done should be entered 
upon the Record Rule £11 iTad. Cr.It.o/Pr. It seems to have been the Intention of the 
Legislatnre that the examination oftho acensed shonld bo received as evidence wholberit 
told for or against the prisoner and II the Conosel for tho prosecntlon did not prodnee it the 
Judge ought to call for U and require It to be put In, 13 W.R. (Cr.) 63. This section refers 
only to the examination ol the acensed duly recorded and it should not he confounded with 
the deposition of an approver. This eectlon permits the examination of tho acensed before 
the Committing hlaglstnta to be road as part of the prosecution caso. This refers only to 
the statement relating to the subsequent oflence and not to a previous eonvietion, 5 Pat. h 3, 
706 at 708. It Is advisable that Sessions Judges themselves shonld examine earefolly the 
accused persons even in cases where they are satlsGed that tho Committing Magistrate hM 
examined them with greet care, It makes a considerable diSereaee to listeners like the- 
Jury whether a etatement made in the lovrer Court ie read ever by tbe Court interpreter or 
whether the accused is carefully examined lo the presence of tbe Jury and bis snswer and 
demeanour noted by them so that the defence of tbe accused a'ud its hollowness where It la 
nntenable, may be fully Impressed on tbe 'mind of tbe Jnry, 20 Cr. L.J, 1576^00 Ind Caa> 
036. A written statement filed by tbe accused with tbe Buperinteudent of Jail with a 
request that it might be placed on record and with regard to which ho was examined by the 
Msgistrate can be read in evidence under this section. 32 U. 3 at 15, Where a Committing 
Uaglatiate admitted a confession not admissible an evidence and then examined the accused 
with respect to it ; it was held that such examination, the questions put and the answers 
elicited were not duly recorded witbla this section sod so inadmissible in evidence at the 
trial, 8 Cr. L J. 62— 4 L B B 244. Though It ts cot imperative on a Magistrate to examine 
the accused, yet Ibis section and 8. 342, infra, contemplate such an examination for the 
purpose of enabling the accused to explam any ctrcumstancea appearing in evidence against 
him, and such examloation should be filed before the accused is called upon to enter on 
his defence. Weir II, 361 ; 40 U. 449 (F.B.) 

Before tbe Committing Magistrate — ^Tbo phrase "Committing Magistrate " in 
thia section is merely a compendious way ot lelening to the Magistrates or Magistrate who 
held the prellmioary inquiry oq which tbe committal is made. Where a Bub-Magistrate who 
inquired into a case discharged the accused, but the District Magistrate under S. 437 infra 
committed the accused for trial, tbe examination of the accused and the statements oftho 
witnesses before the Bub-Magistrate were held to be recorded by or before the Committing 
Msglslfate within the meaning cl this and 8. 288, infra, 31 M 40, Bee also 7 Lah. 70. 
Where the accused when asked by the Oommittiog Magistrate if he wished to make a state- 
ment said be had none but subsequently made one to tbe superintendent ol the Jail and asked 
him to place It on record and it was sent to tbe Magistrate who on the next day sent for the 
accused and examined him with refereuee to the statement and the acensed wanted it to be- 
placed on record it was held that the statement la the clrcnmstances was admissible io 
evidence under this section, 32 U. 3 at 15. * 
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AnilreafJaa evidence. — Ti« whole cf 4be eatninitba taisa before the Jli^istraU 
Eiusibe reades eridence, S {AppX.)^ I 15 H. 352. Bot it hnot oecessirr for Use 

jedge to read out to the aorused eoafesslons made by then before the SXegutnta and wk 
theiaif theyhare any objeetioa to th«t iweption ai eTidence. The the 

ilagistrste 13 safiojeat proof of the <dtcuiast»a«8 uedtr which they were aids, U W.R, 
(Cr.} 9. Ths gtaiemeut nuat be takea ia tU eatirely esyecially when h U to be taed ajiinl 
thBaccasedSW.B.(Cf»3S; 23W.R.(Cr.J15&lS1.7S; 9 I£.£..T. 3I5-£l91IJ H.W.K. 
12 Cr li 3, li2»9 Ini- Caa. T93 ; S SI.H.aB. Appx. 4. 

288. The evidence of a tritness dtrJfy recorded in the presence 
of the accused ttnifdr XVIII mav, in the 

Erideace gifea at discretion of the presiding; Jndge, if such Tritcess 
adai»3sbie. 13 prodaced and examined, be treated as enaence 

in the case /or a// purj)Oses subject to the prorhions 
^yf the Indiaxi Exiidtnce Act, 1&72. 

AmeodtUeHt— The additiQsis newly taade d*5ce cots clearly the tisewhich ciy fce 
cade at the Sdseiouj tnil of the eridesce of a witnese duly recorded ia the presenre ofthe 
accused underchspUr STItl. The words under chapter SVIII hare been newly iuserted 
Instead ol the words belere ihs coaia'rttlog Mag^steate to corer the ci»a c! eridesee tecotdsd 
by a ilaglitrat* other than tbs eoncitlxes ifagtstnite nader S, 219, tvjra. 

Scope and object of th« aectloo.—The object of tbs ZjegUIatQrsislrssifosBus 
seetios is Qisely to anthorue t be Court to Uhe a pameular stateaeotcada byawitseu 
before tbs Cenaittisg Ifagistrile ai lb« true st&tezasst. notTnlb^taadlss bUdsuUlcE 
laahi&ga sUienest icconsisteat therewith by tb« wucess before the Court ttwiii if the 
Court cott^ see fcaia the erideuce of tbst sima witeeu before lUelf or other witsessat before 
iUett that tbeortgical stiteceak was worthy of belief, not that the Court should di^rd 
wholly the ieHiaaaj of the witce^ before it and hare (he testmoDy of eojss persona gtres 
elsewhere. The diseretioois to be esetcised opoa substantial tssurule nghtly placed 
before the Court aad reasonsbly soficieot to guide the Judgaest of the Court to thr truth Of 
the xaatter and not upouiaete speculation aadconjectute. 12 BLR Appx. 1S»21 W E (CrJ 
49at£l, Xhts seottoa apptiescaly toendeace taken m the preseaceof the accused under 
Chapter XVIII,ru.,lB^uinei inLooSsUces triable by the Se»3iaas Court. Tbaeridenee recorded 
1 q the absence of the accused is taidintssihle order ihu sectiou, SS A. ZSO. An exceptioo is 
mada In S 512 tn/ra, when the accused is abscoadiug. The object and eSect 
of this eection u to place the depoeitiao iu the ccraiuitt*! icijuiry ca exactly 
the same fooling at the depositioo in the Sesdous Court, 43 H. 76S at 7CS. 
This section vs inleaded io pturide {or the conlvngeuoy which xosy arise when 
a witness produced in the Seerious Court withholds infonuahoa and eridesco and glres a 
dl&ereat story from what be attha ptelitaioary in<luiry. It is only in extreme 
cases of delay or expeuse (hat personal atteodaoca of witnesses in the Eessio&s Court oeght 
to be dispensed with and the erideoce gireo before the hCasistnta to be rt/errei to, 2 JL ^5 
lltu sectioa has C3 appUutloa tathe evsdrnceola witueu not produced and examined, 
before the Court of Sesssoa. 21 Cr. L J, 4S3a:3S lad. Ca*. 5$2, nor can the prorisions of the 
sseuon apply to stavecaeuts ol wttoesses recorded cadec S, 151, rayra, which is aamisrihle in 
eridenee lar the purpose of unpeachiog the cieditof the witfleis by rlrtue of Ss. 145 icd 151 
of the Ind. E». Act aud esaoot be used foe any other purpose, e.g., as suhstantal erldence 
agsiust the accused Suietaeats under & 184, avyrs, ace nude behind the back of the a c cused 
when he bad no oppaitaaily ofetois.«xaBuoiogaad this sactioa enacts a rpecul proTisiaa for 
sdmit-iag as CTidance agnust the accused at the eesaioai trial of etalemeats made by witnesra* 
before Use Committing Magutrate s(Ur tbe accused has bad A Kasooableopportnmly of cross- 
examlaatioa, 23 A-L.4. 991. See aj»a Pat- 625. This swtioa makw the ptetiaas eTldeace of 
awitufej taken beforetba Commitiiag UagutrataadaussiMe at the subsequent IrUIaadth* 
llmlUtlon Imposed oa»uch adm5«iaa by tbe introductiott of the words ••Subject to the 
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provislont o( the Indian Evidenco Act ** merely meani as hid do>TD in 3 Pat. 781. that each 
eridence can be nscd for all purposes so long as tha evidence Is ovideneo nltbln the meaning 
of tbo Indian Evidence Act. In other words the deposition recorded by tho Committing Alagls* 
trato can be Qllliccd at tbo trial If tho matter eoatained therein is in accordance with the rules 
hid down bytho Indian nvldcneo Act ns to evidential value. To limit tho admissibility of such 
evidence at tho trial only to cases where the ovideocals admissible under tho Indian Evidence 
Act Is to frustrate the object of this section. Tho law has been correctly laid down In 47 U. 
232, as to the weight to bo attached to such evidence, 27 Cr. LJ. 591=91 Ind. Cas. 233. 
This section Is not an exception to the rule in 8. 2SC, (or it contemplates that the evideneo 
taVen in the presence ot the aeeu'cd by the Magistrate may In tho discretion of the Judge, if 
the witness is produced and craminsil. bo treated as erideneo and there is abundant authority 
(or holding that this evidence ones admitted at tho discretion of the Judge stands on exactly 
the same footing as any other evidence in the caso^ 43 M. 753 nt 771 and 43 B. ^/ollotci’ij 
28 A 633:24. U. 414 ; and 11 B.II.C.R. 231; IS L.W. 703=26 Cr. L.J. 1033= 
83 Ind, Cas.7 :8 Lah. Id0./ollotre.i in29Cr.L J. 73-100 Ind. Cas. 583; 1837 PR. (Cr.)31. 
This section does not dispense with the cxamlnaiioa of Iho witnesses as directed by S. 2SC. 
The examlnallon eontemphted by this section It examination of a witness in the ordinary 
way, t'ii , orally in reference to tbo case. Tbo provision Is not that the evidence before the 
Magistrate may bo pnt lo as the eviderco of the witness !( ho Is tendered for cross-examina* 
tion bnt it U that sneh evidence before the Mogistrato may bo tre.atcd as evidence in the 
case, it tho witness is examined ; that iscxaminedos a witness and not ifbo was cross- 
examined or tendered (or cross-examination. Tho rulo appears to eontomplate that the 
witness shal I first have been examined ard Ibatafter that his evideneo before the Msgistrata 
may he treated as evidence, 9 M. 83 at 83. This section docs not extend to Magistrates other 
than tha Magistrate, who held the inquiry under Chapter XVIII »n/ra and the deposition 
must be taken In the pressoeo of the accused, see 31 U. 127 ; 7 A. 862 : 21 A 111 : 22 A. 445; 
23 C. 36. 


Evidence duly recorded In the presence ot accused under Chapter XVIll,— 
The words *' duly recorded in the presence of tbo accused under Chapter XVIII " have bean 
newly substituted by the amending Act of 1923 for the words ** duly taken la the pteseues 
of the accused before the Cemmlttiog Magistrate.'* The amendment is inteuded to cover 
cases where evidence may be recorded by the CommiUing 3Iagistrate but not for the purpose 
of commitment as under 8. 219, supra. There is no special procedure laid down iu 
Chapter XVIII (or recording evideoce sod any evidence recorded by a Magistrate before 
commitment whether recorded with a vtow to commitment or in the ordinary course of trial 
is evidence recorded In the presence ot accused under Chapter XVJII, 83 C. 181, Evidence 
of the witnesses must be duly recorded to the presence of the aceu.'ed, 39 A.260 at 2S3 Any 
statement recorded in (be absence of (he accused Is ioadmfssible fn evidence. 16 Cr. 
L J. 132=27 Ind. Cas. 196. If no opportunity is allowed to the accused to cross-examine 
witnesses foe the prosecution the evideoce of such witaessess cannot be said to have been 
duly recorded in the presence of the accused. Where the accused who had been given an 
opportunity ot cross-examining, declined to do so on the ground that he was unwell and 
when the witnesses were tendered again and been cross-examined they resiled from their 
first statements and supported the accused it was held that the first statements made by the 
witnesses were duly recorded within the meaning of this section and they could be treated as 
evidence at the trial, 2S Cr.LJ. 93=93 Ind. Cas. 63. To require the presence of the 
accused merely to hear the ex parfe statements of witnesses without allowing him to show 
by cross-examination that they are untrue or unreliable, defeats the real object of the law, 
for it deprives the accused of any substantial beuefit of being present, 21 C. 612 at 663; 

7 A. 852. An exception is made In S. 512, infra, to record evidence behind the back of the 
accused if he is absconding, and in all other cases evidence must be recorded in the presence 
of the accused in Court, 7 A. 852 ; 22 A. 443 ; 23 C. 351. To expedite a Ssssiona trial, the 
Attorney for the acensed suggested that the dvpositions of the witnesses for the prosecution 
taken before the Committing Magistrate should be read out in Court and treated as examlns' 
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tioQ'in'Cbief o{ the tvstsesses and he eboald he slloned to crosa-examioe the trUsesiea. The 
Fah]icPK>seotttoral 80 conee 2 >i«d£o sQcha coarse and the Coart adopted the proeedsra 
BUggested. It vras held bp' the Hldb Coact that the procedcra teas iU^al hot inascoach 
as H had not occasioned a fallaro of jnstice » rstrial resg not ordered. 9 U. 83. See S9li 
U.W.K. S44s6Cr. L. Bev. 65>i6 Cr. l^J. SfSi-Sdlod. Cas. 439 where a witaess mmbed 
before the OofitmUtisg hfagistrato was mereljr tendered for cross-examioation sod the 
evidence before the hZsgutrate was marked as ur exhibit fa the Sessions Coort, ft was held 
that theprocedure wasiilegal. See alsofS H. 78S; 11 Bom. LK. il62»10 Cr. L.?. S33>» 
4 lod. Cas. 273. see the weight; remarks coodemoiog the practice of tecdering impoiUat 
pioseoQitoa witnesses lor cross ezamiaaltoa is the Sessions court instead of examining then) 
in chief In 30 I^W. 701 at 709<10« 1929 H.V.K. 739 at 808. 

For the expression " bejort the CemmiUing ilagialroie " the words “ vnier Charier 
SVIXl" have been «abst}tuted. Where a witness makes a statement to a police-officer or to 
an investigating Magistrate tt is so evidenee against the accosed. Sven if the etsiemeotto 
the investigating Magistrate Is made in the presence of the aceoscd this secUoa will not 
apply as it was not made under Chapter 31 M. 127 at 130. The t&stimoa; of a witeees 

gives before the Cammlttjog Magistrate alone nan be accepted as substashre evtdence If the 
witness is examined at the Seggloaa trial and his testicnoo; before the ComaiUtiogMagUtmte 
zaa; be preferred to the evidence which he gives at tbs trial. Bat an; statement madsh; 
him on an; other occasion cannot be treated as evidence., e.g., the statement made bya 
witness dcricg a search which he eabseQaestl; retracts caa&ot be osed as svidence under this 
gacbon. 3&M 459. The expression “ Oommiffinp Hagitlrait" which existed below in UjIs 
soctlon aa& cow retained in 8. 987 sotons merely a comT«t>dions way ef refetTing to the 
llagUttate or Magistrates who hold the pHlltBUsaty logniry endet Chapter XVItl on which 
the committal wee made. Where, therefore, a District Magistrate bimseU cosntaits foe ttfal 
fa the exeicUe of bit powers uedetS. 48?, sa/ra, setting aside an order ofdisoharge, the 
ovideseeof the witnesses and the eUtementof the aceased recorded by the Committing 
Magistrate who discharged tha accused will be receivable in evidssee asderthis section nr 
S. C87( 31 K. 40. See 8. 350. tnjra, which permits a committal to be dnvra op by a 

Magistrate who succeeds tbe Magistrate who held the preliminar; ingnii; and recorded tha 
evidence The aUtemeot of aaspprover made before the Corozntttmg Magistrate and retract- 
ed in the SesBicss Court is admissible under tb» eeotsoa, 21 A 179. 

May in the dlecreCfon of the preatdtns Judge,—* Thediscietioais to be exercised 
upon substantial materiais rightly before the Court aud reaeoaably Bufficient to guide the 
Judgment of the Court Of the truth of the matter- end not upon mere speculation ot conject- 
ure, 21 W'R, (Cr.) 49 at 91. Where a Sessioos Jadge directed the ptevions statement of s 
witness to be traosierred to tha record of the trial under this sectica the caotcent the 
witness denied having made eny such statameot without cafftag upon him to explain the 
discrepancy and coneidexisg whethar any satfsfaetory explanation for tha discrepancy was 
fortbeoming, it was held that the procedure adopted was Qot proper, 29 Cr. I».J. i917s:li2 
lad. Cas, 4?i Before a Judge can use as evidence the atatemaot of a witness before the 
committing Magistrate he la bouud bo let hie intentioa or the possibility that be may do so. 
be known to the accused and the proascutioo inorder to aSord both sides an opportunity oi 
tasting such evidence by cross-examhiation or ntbezwisa dealing with the statement as 
pact nt the case which may be taken into consideratioa by the Judge j otherwise it is impoa- 
Bible {Of the pcosccutioa or foe the defence to deal wUh the mattats which may Snfiaeoce tha 
Judge’s intod in coming to aconclusion 1886 i.W.If. 256. Thera most be great cautiauoa the 
part of tha Judge before acting Qndac his section. 4 C.W.N. 43 at S3 ; 22 A. 443 ; 27 fl. 295 at 
300. Bucb a statement shooid ba accepted with great caution like arary other atatenaent of# 
person who has changed bis story at digerent stages, 43 M, 7S9 at 763, The exerelM of the 
discretion by ft 3 udge under thje section eoBsidertog U, as a matter of fact or law, ie open to 
review by tbs High Court m appeal, and the High Ooart may order a new trial In apeoiel 
cases OQ the ground that there has been « xnlsure by the Sasalona Judge of bis discretion 
which may have caused a taliuro of Joattce, H B.H.O.R. 231. See 53 C. 181 which ptftC«»«r 
overrules the decisions la 21 Bf.R, (Cr > 49 and 27 C 293 
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If such witness Is produced and examined.— ‘Uolesa tbe TrStoesa U prodaced 
and ex&miaed at the trial this teetion has no operation, 21 W.R, (Cr.) 11. Theprerlooa 
deposition cannot be filed and treated aaeTtdeace In the case It the witness Utnerelj tendered 
for tbe purpose ot cross-examination at tboSeeslons trial but not produced and examined, 
191SU.WN. 641«16 Cr. L.J. 615=50 Ind. Cat. 139. Bee 30 LW. 701 = 1929 U.W.N. 799 
where the practice ol tendering Important prosecution witnesses for cross-examination 
without examining them in chief is condemned as illegal and improper. This seotlon is not 
an exception to 8. 26C, supra- It does not dispense with tbe production and examination 
of the witness at the trial, 9 U. 63. The former deposition onght not to be re.ad until the 
examination of the witnosa in Court, 1 W.R. (Cr.)ll. Bcoalso 21 Cr. L.J. 486=56 Ind. 
Cai. 582. 

Be treated as evidence In the case.— Statements mads before Committing Magistrate 
when a witness retracts them in the Besslona Court may be nacd as evidence, 46 B, 97 ; 4S 
U> 766. A statement when once duly admitted In evidence was on tbe same footing as any 
othecpieceof evidence on record, 47 U. 232. There Is nothing in the section which pres> 
crlbes the value ot weight to be attached to the evidence so admitted. Once admitted, the 
power given by this section is cxhansled and the evidence is on the seme looting as rest ol 
the evidence in the case, ve., It Is to bo considered by the Jury or by the Assessors and the 
judge according to the nature 0 1 the trial. Ita value is beyond the scope of this section, 
1837 P.R |Cr). 51. Its value as evidence is a question In each particular case for the Jury and 
for the Assessors subject to the directionsol the Jndge In summing op, or lot the Judge in 
cases where he is the solo Judge ot facta Whether any portion or the whole of the evldeuco 
so admitted is entitled to credit and if so. toauch a degree thataconvieloo may be based on U 
wholly or in part are important questions lor tbe Jury or Assessors ot the Jndge as tbe cas^ 
may be but they ate in no way affected by this sectiou. It may be treated as substantive 
evidence on which a convlctloo can ho based. 28 A. 683. It was contended id 24 U. Ill, 
that such a statement could not be used as substantive evidence hut only be used toeen« 
trsdlet evidence on record, but tbe Court held that if this view was accepted the provisloa 
would be qaite unnecessary and superfluous inasmuch as such evldenea could be adduced 
for the purpose stated under the Indian Evidence Act. A Sessions Judge would not be justified 
in basing a eonvletiou solely on the sUtements made before tbe Committing Magistrate and 
retracted before him, more especially when tbe evidence given at tbe Sessions trial has been 
found to be false, 21 W.R. (Cr.) 49: 27C. 293; 12 M. 123; 47 U. 232. Buob statements 
are admissible in evidence and i( the High Court is satisfied that they are true and the 
subsequent statements before tbe Sessions Jndge are false, it is open to the High Court to 
uphold the conviction relying on eueb previous statements, 47 A. 276 where 21 A. Ill ; 23 
A. 443 and 28 A. 683 are referred to. Tbe evidence of a medical witness duly taken before 
the Committing Magistrate ought not to be admitted in evidence under ‘this section unless 
the witness resiles from bis original deposition, 4 C.W.N. 49 at 59. 

For all purpose#, — Tbe addition oi these words newly made must be with a set 
design and tor the purpose of attaining a definite object. These words are added to remove 
the limitation to the value of that evidence as fixed by the cases such as 27 C 293 ; 3 Pat, 
781 : 22 A. 443 ; 28 A. 683 ; 5 Lah. 324 ; 6 Lah. 199-: 29 Cr. L.J. 73=106 Ind. Cas. 583 ; 
27 Bom, L R. 113=26 Cr. L J. 703=66 Ind- Cat. 143. The used tbe words ‘for all purposes' 
was clearly intended to remove the previous conflict and make tbe statements admissible ia 
evidence (or ell purposes and not for tbe limited purpose of eorroboratiou or contradiction, 
49 A. 231; 28 A.L J. 126 = 27 Cr. L J. 1363=% Ind. Cas. 483. But statements made before the 
Magistrate including the statement before the Committing Magistrate which has not been 
trausteried to tbe Sessions record under the provisions of this section can only be osed to 
corroborate or contradict the statement of the witness at tbe Sessions trial, 27 Cr. L.J. 289 
=92 Ind. Cas 877 ;29 Cr. L.J. 73=106 lad. Cas. 583 ; where a witness before tbe Committing 
Magistrate admits having made a certain statement under 8 . 164, $upra, and his deposition 
before the Committing Magistrate Is put in nndet this section, tbe statement admitted by him 
to have been made under 8. 164, tupra, cannot thereby be treated as substantlva evidsoee la 
69 
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the case and be nsed aa eTidencn to base a convlctioo o! tbe accused, 28 Cr. LJ. 279=100 
Ind. Cae. 3S9. Under tbe present eectioa aaatneaded it must be held that the evidence received 
by theCorotalttmg Magistrate i{ adinUtcd under this Bfictloa must be Ireated as evidence 
for a]) purposes, even as a basis of a Sodiog or rardkt and on a par wi tb any other evidcoc^ 
before the Sessions Court or as eubstaotial eTldeoee on which a veidlot of the Jury or a 
judgment of the Judge can be based, #2 C L J. 205 at 210. Tha rule that iu tbe absence cl 
corroboration in material particulars Iho evidence admitted under tbig section should not fotn 
tbe basis of a couvictlos is a mere rule of praetfee and not a rule of law. 47 H. 232 at 213 ; 
8 X>&h- 1S9 and 171. A Judge is bound to pot to the witness whom he proposes to contradict 
by bis previous etatemeat made before the Committice Magistrate tbe whole cf his deposi- 
tiou as he intends to rely on m hisdecisiaa eo as fosSord him au opportunity of explaining 
their meaniog or denying that he made sueb statement, 7 H. S52 So also if a Counsel for 
the defenca desires to use previous sUtemeute made before the Coaunilting ilagistrato by 
prosecutiOQ witncsees, he must have drawn tbeit attention to such contradictions so as to 
aSord them an opportunity to explain them, 31 C. 142 (P B.) , 7 A. 862 ; [1522J Pat lS9a> 

23 Cp. L.J 218=65 Ind Cas 1002. 

5ub|ect lo the provlaJ^os cf the Indian Evidence Act. -'These word* wcca newly 
added merely to prevent the admission at icrelevaot ovidaoce inadvertently recorded by tbe 
Comiaittmg Magistrate, 59 A 251s=26Ci* t J. 1063=88 Ind. Cag. 7. These words mean ootWng 
moro than that such etateiuent ebould not contain matters which would be irreievaot or 
inadmissible under the lod. Ev. Act, 27 Cr. 14.J. 136Sn93 Ind. Cas. 485. where 3 Pat. 731 
U/oIloired Tbe question of tho admissibility of such evideoce should be dsierQSitxed&M 
end reasQQS should be xscoeded if the Judge decides to admit tbe evidence tabeu before the 
Ceaunitting Msgistratei 1 Bom. Zi.fi. 156. Where a deponent denies having mads the 
atateznent before the Magistrate, tbe presumption raised by S 80. lod. Ev. Act, cannot be 
availed of but it h incumheot to prove by direct testimony that tbe coodftions oi 8. 80; 
Ind Ev. Act, have been complied With, 21 W.R. (Cf) 8. It is certainly difficult to undet- 
atand correctly what the ameodmeot intended to eSeot. Beotioos 32, S3, IIS, ISS andlST 
of the Evidence Act cannot have any bearing There is indeed m the Evidence Act nothing 
at all which permits the use of the evidence taken before a Magistrate as evidence at a trial. • 
Wfaat however IS really meest by the amendmeBt is (hat evidence doly taken before a 
Magistrate can be used for ail porposcs in atrial Court so long as the evidence is evidence 
witbiu the meaning of tbe Indian Evidence Act.oriootber words, that MsgisteTiaJ deposition 
can be utilised m a trial Court as of evideatial value, only if tbs matter contained therein is 
according to tha rules of evidence laid down lathe Indian Evidence Act, of evidentiai vales, 
€.g , hearsay evidence lu a Magisterial depositioo cannot be used by tbe Sessions Judge as of 
evidential value at tbe trial, Cl926} Fat. 167»27 Gr.Zf J. Ind. Cas. 256. This ecotios 

85 it now stands does not prevent tbeSessioas Judge from tlUlisiog the Magislenal deposUioss 
subject to the provisions laid down Id the Evidence Act as to evidential value. 'But unless 
there is clearly present, besides tbe evidence given before the Magistrate, evidence which 
will show that the evidence given before tbe Magistrate should be preferred to and eubstitu* 
ted for that given belcre the Sessions Judge, tbe evidence given before tbe Afa^atrate cannot 
be effectively utilised in support of the conviction. 3 Pat TBlwheteTA. S62; 27 C. 293; 

24 M. 414 ; 7 C W N. 345 ; 28 A. 663 , 46 B. 97 are rejerrti to ; 47 A. 276 ; 5 Lah. 32l : 
27 Cr LJ 438=93 Ind Cas. 230; 42 CBd. jlt»28 Cr. L J. 1533=89 Ind. Cas. 433; 

26 Cv. L J. i063»B7 Ind Cas 7. Before a Judge can exercise his powers under B S3, 
Ind, Ev. Act, there must be mdepradent ev'ideoce to prove that a witness is dead or his pro* 
sence cannot beaecnred without unreasonable delay or expense, 2SUDJ. 329=17 fit I«T,214» 
16Cr L.J 294 , 41 C 601 , 2 A. 648 ; 3 H. 4. Tbe addition of the words ‘for all purposes • 
by tbe new amcDdmeat removes the iimitatira to tha vaJae of theevidenee sod tha evidence 
recorded by tbe CommiUiDg Magistrate, 11 admitted under this section must be treated as 
evidence lot all purposes even, as the basis ofioandlng a verdict and on a par with any other 
evidence before the Beaaioos Court or as aubstantUl ovidenee on which the verdict of a Jury 
or judgment of the Judge can be l»sed. SS C. 181. Bee also 47 H. 232; 8 Lah. 139; 
27Bora. LR. Ji3=28Cr. LJ. 705-.B6 lad. Cas. «S; 29 Cp. L.J. 73=106 Ind. Cai.SM. 
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289. (1) WheQ the examination of the 
rnMcdore alter exj- -n-itnesscs fot thc prosccution and the examination 
lor prosecution. (if anyj of the ttccuBcd nro Concluded, the accused 

shall be asked whether he means to adduce evidence. 

(2) If he says that he docs not, the prosecutor may sum up his 
'Case ; and, if the Court considers that there is no evidence that the 
accused committed the offence, it may then, in a case tried with the aid 
of assessors, record a finding, or, in a case tried by a jury, 'direct the 
j'urj’ to return a verdict of not guilty. 

(3) If the accused, or any one of several accused, says that he 
means to adduce evidence, and the Court considers that there is no 
evidence that the accused committed tho offence, the Court may then, 
in a case tried with the aid of assessors, record a finding, or, in a case 
tried by a jury, direct tho jury to return a verdict of not guilty. 

(4) If the accused, or any one of several accused, says that he 
means to adduce evidence, and the Court considers that there is evidence 
that he committed the offence, or if, on his saying that he does not mean 
to adduce evidence, tho prosecutor sums up his case and the Court con* 
siders that there is evidence, that the accused committed the offence, 
the Court shall call on the accused to enter on his defence. 

Scope of the eeetIoa.~Tb«hagase« ofoa^'^ectioas (l)aDd (2)gagg«sts thit the; 

• contempUtfl the ease where there U oo); & slogle accased, while eub-seetions (3) aod (1) 
-eontemplete the case of more tbaa oao ftccoeed when one or more of them express aa inten* 
tion to ftddaee efidenee. Where there is only one necosed before the Coart the ptocedaro laid 
down by this section Is quite clear, bat when there are more thsn one accused and they adopt 
'different defences and mean to addace evldence.areal difficulty arises as to the procedure to 
be adopted by tho Court. Where there ate several accused and one of them stated that he 
meant to adduce evidence, the procedure to be followed solar as his case Is concerned must be 
adopted also in the case of all the other accused who did sot want to adduce evidence and 
the prosecutor will not be entitled to sum np nnder sab-soction (3) of this section even 
against those who did not want to adduce evidence ; and the prosecutor will have a right of 
reply under 8. 203, sn/ra, even In the case of those who did not want to adduce evidence, 
18 B. 334 This Bocllon lays down the procedure to be followed in a Sessions trial and it 
-clearly says that tho Judge has no power to withdraw a case from the Jury but in certain 
circumstances he is entitled to direct the Jury to return a verdict of not guilty on the t 
ground specially mentioned In sub-seotion (3), namely, when there is no evidence • 
30 Cr. L J. 519 at 520=sll9 Ind. Gas, 693. 

Examination (if any) of the accused Is concluded.— After examination of the 
prosecution witnesses, under S. 312, infra, the Court may examine an accused for the purpose 
-of explaining any circnmstances appearing in evidence against him, but the Court sbonld 
not do BO until all the prosecution evidence is taken and the accused called upon to 
enter upon his defence. The result of such examination of tho accused by the Court should 
appear on the record and the nature of the defence entered on behalf of the accused should be 
indicated and duly oonudered by the Conrt.9 H. 224 at 244. This section relates to the 
ptocedaro to be followed after the examination of the prosecution witnesses. The words 
“if any*’ are significant. It is not imperstive for a Besslons Judge to examine an accused 
-undsrB. 313, tn/m, especially when the accused admits his guilt. The words “if any ’* 
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indicate that euch an esazniaation Is cot ueceeiat? in all cases, 9 C.luii, BdsiOCr. 
IiJ,325s3 Ind. Cat. 625, but Scssloos Judges vrtU do ttcU It tbey examine tbe accused 
in tbeSrowQ OocrtsoTCt} {q cases trfaeto tbs Comtuittieg Hagtstrate has ezamtaed 
tbe accused with great care. It makes considerable dlSereace to listeners like the Jut; whe* 
thera Btatem&nt is read over bytbeOouti intetpeeter or whether tba accosed person is examined 
careiulljin the presence of the Jur; and his answers and demeanour noted b/tbam so that the 
defence of the accused and Its hollowness, if untenable, maj be tally impressed in the mind 
of the jury, 26 Ce. L.J< 1576»3d Ind. Caa. 836. Tho examinaffon of the accused end record* 
ing the same close the ease for the pK^eoution had after that tho prosecution is not entitled 
to call further evidence except tbrongb Court under B, 5i0, {tt/ra. When it is intended to* 
use against an accused person a letter not prored to be in hU handwriting It is fair thatb 
the exercise ol the powers conferred by this section and S.3i3. in/ra, to examine the accused 
about it and put such qaestions as wil] enable him to explain its sfgoigcance and where such 
a course is not followed, the ietfcor must be ignored or the fairest constmetion possible should 
be put upon it, 36 U. 1S3. 

Accused shaft be asfeed whether be means to adduce evidence— W&ea> on 
being ashed under ibis section the accused stated he meant to adduce evidenca but on 
further consideration did not do ao, ths Court is not entitled to make a preaassption adTtrss 
to the accused Doxa hts failure to addaca aridence, 10 C. 140. Ths Question whether tbs 
accused has any evidence to adduce ehould be put to the accused himself and cot to hU 
pleader and the gueation and answer of the acevtasd should be recorded as required by S. 564, 
in/ra Unit 242, Had Of. SitUs of Pr. 

Sub-section <3).— Thu tub-seoMoo deals wUb the cose el ths acoassd who says bsdoes 
sot mean (o adduce evidence and the prosecutor is entitled to be heard before the aoeusod i» 
acquitted. Even though an accused saya he dose not mean to adduce evldsnee and the pro* 
e&QUtoc earns ap his case uudet this sub-section be is not precladed from cbaDglDg hie mind* 
and adducing evidence. When fbe accused ia called upon to enter upon his defeoesundet 
»ilb»88Ctioa (4) and enters on it, he may call defence evidence although the prosecutor h»d 
duoloeed sU his points at the earlier atage. The right to sum up cades this eub-seoilos is 
quite distinct Irom that given under 8. 292, tn/ra, which though termed reply, ia a aummisg. 
up of the whole case, 18 B. 364, The right under 8. 393, tn/ra, azlaea after the accused has 
been celled upon to enter on hts defenco and adduces evidence m support of bta defence 
under S. S80, infra. A Judge >a not entitled to ask the Jury after all the direct evidence had- 
been taken whether they wish to beat further evideoce- No final opinion aa to tba falsity o* 
suScienoy ol the evidence for the prosecution ought to be arrived at by the Judge or Jury 
until the whole eridoooe is before them and has bees coaaidered, 20 U. 4Sfi< 

There Is no evidence.— -The words ** no evidence ” must not bo read as meaniog no- 
satisfactory trustworthy or conclusive evidence. A Jury may be satisfied with the minimum 
of proof and it is beyond the power of the Court in such cases to Interfere with its verdict 
but when there i* nothing which can, If believed, amount to proof, the case should not be 
put to the Jury at all as a'verdict of guilty in such circumstances cannot be sustained. 
16 WR, {Cr.)19; 7WR. ICr.) 39. In snob & case it is not necessary to record 
the opinion of the Assessota, 7 B H C.H. tCr. C» ) 82. If there is evidence, the trial muat go 
on to Its close. When the trial Is by Jury, the Jury and in other trials the Judge after con- 
sulting the opinion of the Assessors bavo tofindoa the facts, 16 B. 411 at 422-423: 10 A. W*. 
Weir n. 383 ; IS A 531 ; 1883 A W W. 43J. WhensJl ths svJdsaes recorded even if true would 
not amount to legal proof of the oSeBeo charged, fbontho Judge is entitled to record a finding 
ol not guilty withoutconeuiting the Asseasots, 10 A. 414. When there la no avideoce, it fs noi 
cleat i\hat purpose will be aemd in asking the accused whether bo means to adduce evidence 
without which he la entitled to aa tminedtate acquittal. A seinftffii of evidence f* not 
Eufficient There must ba some evidence froia which a Jary could reasonably come to a- 
coocluslon, 19 C.W.H. 653. '* Jt is for tha Jury to say whether and how far the evidence is 

to be believed. And if the facts as t*wb*eh evidence is given are each that from them a 

further inforenee of fact may legitimately b« drawn. It is for the Jury to say whether that 
Infcmica Is to be drawn. But it fa for the Judge to determfoa, subject fe> review* a« » 
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matter o! law, wbetherirom those facts that fattherlnfereaeo maj legUlmatelj bo drawa" 
Lord BUiekburn tn 3 A.O. 193 at S07. There maj arise anj ooe of the four difierent 
aitnations. (1) There maf bo ao evldeneo at all not eren a tcfnfi'Na, (3) there maj be some 
-cTidcDce, a scinltifa perhaps, fct soae that ought reasonably to satisfy the Jory, (3) there 
may bo evidence which is not of the standard of certitude desired but on which the Jury may 
Teasonabiy and properly conclnde the fact In qoestion established, (4) the evidence may 
approach the standard of certitade. The evidence need not bo satisfactory, trustworthy and 
•conclusive before a Jury can be asked to arrive at their verdict, 7 Pat. 19 relying on 10 A. 414; 
16 B. 414 : IS W.R. (Cr.) 48 ; 16 W.R. (Cr.) 19. 

Sub'Sectlon (3), — If the acensed says he means to addnee evidence, the prosecutor Is 
cot given at this stage a right to sum up as in sub-section (2), The Court proceeds at once to 
■consider whether there is any evidence tosnpport the charge. This section applies only where 
there is no evidence and cannot apply to a case where the Court considers the charge 
to be improper, 12 A. 551 at SS2, It the Court is of opinion that there is no evidence, 
it will record an order of aeqnlttal, but it it considers that there is evidence, it will 
call upon the acensed to enter upon his defonco.^ This sab-sectlon thereforo permits 
an abrupt termination of tho trial In the middle, and a consequent acquittal of the 
accused. There is no warrant under the Code to record a finding of “not proem.” The 
proper course is to record a finding of ''not guilty," Walr. II, .331. A Sessions Jodge 
is not competent to ezeinde the Assessors from their share of the trial before him wlthont 
•consulting the opinion and Qsing the indgment of the Assessors by finding the evidence 
was not to be h«lieved and by directing ao acqnittal It is clear that It is not the 
-intention of the LegisUtnre that the Judge ahonld have eneh a power, or that the Assessors 
might be confined to tbe function of giving their opinion on the evidenee in'tbose eases only 
In which the Jndge was inclined to believe tbeevidence lor tbe piosecntieo, 19 A. 414 at 416. 
An acensed person cannot be convicted solely on tbe evidence addneed by bis co-aeeosed, 
tehere there is no evidence lot the ptosecntloo that he committed tbe oSenoa charged 
against him, 9 M.L.T. 7S«10 Cr. L.J. 68«2 lnd.Cai. 525. Bee 1629 U.W.N. 391 ; 43 A. 323. 

Sub section (4).— The expression ' the Court shall call upon tbe acensed to enter oa 
'his defence,’ the context shows what It means. It means that if tbe accused calls ao 
witnesses, the acensed (or his pleader it any is to make his final address to the Jury, If 
he is calling witnesses he may open his case and proceed tocall them 23 Cr. L.J. 297**100 
Ind. Cas. 377, If the Coart does not act under sub-sections (2) and (3) it is bonnd to call 
upon the accused to enter nponhis defence. This is not a mere formality bnt is an essential 
-part of a criminal trial. Kon-compliance with this sub-sectioa must be deemed to have 
occasioned a failnre of justice, 23 C. 232 hut see 16 A.L J. 41. The close of tbe prosecution 
and the entering of the acensed upon bis defence is a well-known stage in a criminal trial 
after which tbe prosecution is not entitled to adduce ovideuoe except through Court under 
6. S40, tn/rn, 4 C.L B 333 at 349. Ouee the accused has entered on his defence his right 
to call evidence is unafiected by the fact that at an early stage be stated that he did not 
mean to sddoceevldence uodet Bab-sectloQ (2) of this section S. 290, infra governs the 
•case at this subsequent etage. 

290, The accused or his pleader may then open his case, stating 
^ . the facts or law on which he intends to rely, and 

Defence. , . , , , 

making such comments as he thinks necessary on 
•the evidence for the prosecution. He may then examine his witnesses 
•(if any) and after their cross-examination and re-examination (if any) 
■may* sum up his case. 

The accused or his pleader may open the case. It is the right of the accused under, 
8. 340, to be defended by apleaderandoneaa pleader has been reUined, tbecoodnet of 
Abe case ibonld be left to him by tbe accused. Under this section the case may ^be opened 
■by stating tbe facts on which it is intended to rely, the commenting on the prosecution 
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evidence and examiniog the witnesses. The right to have the last word with the Jory really 
depends on what the accused does under this section. If there are more accused than one 
and if one of them adduces evidence, the prosecutor gets a right cf reply by the action of 
several accused. It is contrary to the administration of justice and practice of criminal law 
that Counsel for prisoners should state to the Jury as alleged existing facts, matters which 
are told to them in their instructions, on the authority of the prisoner but which they 
not propose to prove in evidence, .Arch. Cr. Pf. and Pr.,p. 197 (25t7i Ed) A prisoner's 
Counsel loaddrcssing the Jury will cot be allowed to state anything which be is not in a position 
to proveor which is not already in proof. After his Counsel baa addressed the Jury, the 
prisoner will not be permitted to mahe any Btatemenl to tbs Inry ; both cannot be heard. 
Boscoe Cr. pl. and Ev- p, 165 ; Bee also iS Cox. 122. “ The duty of Counsel for the defence is 
to act as an Advocate and not to any extent as a Judge, His object is to get an acquittal of 
the accused. He is to put himself Is the placo of the accused and is not under any obliga* 
tions which the accused would not be under. Thus ha is oot obliged to divnige facts whiob 
be may be acquainted with but which are unfair to the prisoner,” See also notes unden 
8. 840, itt/rUi * Duty of Advocate a^^taartny defence.’ 


29 1 . The accused shall ba allowed to examine any witness not 
previously named by him, if such witness is in 
attendance ; but be shall not, except as provided in 
sections 211 and 231, be entitled of right to have 
any witness summoned, other than the witnesses 
named in the list delivered to the Magistrate by whom he was com- 
mitted for trial. 

May examine fila wltneaa if any.— An accused person owes no duty to any one 
but himielf and therefore ha canuot be coovicted because ha has not tried to explain the 
olicumstaocas by adducing legal evidence sufficiently clear, say In a charge of murder how 
death was caused, Ratanlal 686 ; 41 C. 350; an accused is not bound to account for hla move* 
meuts at about the time of toe commission of a partioular oflenoe, 10 C, 970 and no inference 
adverse to him can be drawn from bis failure to adduce defence evidence, 6 C. 121 at 123. 
The burden of proof m a criminal prosecution is on the Orowo and unless the prosecution evi* 
decce IS such as to enable the Court to come to a deSnite oonclusion as to the gull t of the 
accused, the accused ought not to be called upoa to make bis deleoee and muoh less a Judge 
to convict the accused, Ratanlal 772 sod 779; iC.Id R, 338 ; 7 W.R. (Cr.) 43. An accused 
in a criminal case is merely on the defensive and unless (here Is any positive admission of fact 
by him, omission on his part to explain what indeed cannot be explained without his 
explanation should not be pressed against him, 28 B. 533. 

Right of accused to obtain summons for his wituesses is subject to the restriction contain- 
ed in this and proviso to 6, 216, $apra. It is not open to a Judge to decide on the credit to ba 
attached to the evidence of witnesses before he had. an opportunity of hairing the same, 
19 U. 375 at 381. Nor can a Magistrate inquire generally as to the nature of the dofenca with 
a view to abstain from Bummonieg the witnesses after knowing the nsturo of the defence, 
3 C 573 at S83; Weir II, 263. A Judge is not entitled aibitrstily to limit the quantity of 
evidence tbit shall be adduced by the acensed who alone is to decide the question adecting 
his interest, 7 C W.N. 183 A Judge has power if he thinks it proper to summon witnesses 
other than those whose names were given in the list to the committing 5Iagistrate, 8 A. 668. 
Bee 16 W.R (Cr.)14. It is the duty of the Jndge to secure the atteodanco of the witSesses 
once summoned and served and he cannot discharge a Jury in the middle of the trial simply 
because a defence witness is absent, 4 Bom. L.R. 939, The Magistrate is bound to summon 
tbe witnesses mentioned in the first list given by the accused, 11 C. 762 ; 13 W.R. (Cr.) 
22 5 23 W.B. (Cr.) 54. A party has a right to call upon the Court to compel (bo attendance' 


Right of accused as 
to examination and 
aunfmoning of wit* 
nesses. 
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of his wftccsses ^rhohad been sumtaaned bat neglected. to attend, 6 C.W.N. 548 ; 10 C.931 ; 
4 U, 329 ; Ratanl&I 594. It before tbe eonelnsloo of tbe trial the acensed requests for a short 
adjournment to eeeuro the attendance of bis witnesses who woro not present not being propetlj 
served, such application sbonidbegrantedi Weir II, 333 ; IS W.R. (Cr.) 34; 18 W.R. (Cr.) 20; 
4 Bom. L R, 939; 47 C. 758. A Court will exorciso a who discretion In allowing a 
nrelbknown treatise such as Ta;/Ior o« AfedfcrtI tTarlsprud^ncfl to bo referred to on behalf of 
the accused in cases depending upon medical ovldanee, 10 C. 140. 


^P^=ecutor-e rightof The prosMutor shall be entitled to reply— 

(a) if the accused or any of the accused adduces any oraf evidence ; 
or 

(h) witJi the Permission of the Court, on a point of law ; or 
(c) with, the permission of the Court, token any document which 
does not need to beproved is produced by any accused person after he 
enters on his defence: 

Provided that, in the case referred to in clause {c) the reply shall, 
unless the Court otherwise permits, be restricted to comment on the 
document so produced. 

Amendment —The words m italics are nowl; added. The words “’any evidence has 
been altered Into * any oral evidence'* thereby ©ocwiImjlO C. 140 and other decisions giving 
a right of reply m cases where doentoentary evidence is produced for cross-examiulug prose* 
ention witnesses. Tbenowameadmeatscekstodefioemoreetearlyas to the circumstanoesi 
In which the prosecution is entitled to reply and to reconcile the various conflicting rulings. 
Tbe amendment is to do away with tbe objectionable praotice of having a right of 
reply to tbe prosecution when the accused In cross-examining a prosecution witness puts 
in a document to the shape of a previous etatement contradicting his evidence or other* 
wise proves a deenment produced before tbe CommlltlDg Magistrate hnt withheld by the 
proscention. 

Object of the Seeffon. — Tbe object of tbe law as laid down in this section is that 
each side should havo an opportunity of commenting upon tbe evidence of the other side. 
10 C. 140 ; 30 B. 421 at 423. Tbis section is intended to give a right of reply to tho prosecu* 
tion whenever, at any stage evidence is rccerded, for the defence of which tbe prosecution 
cannot be deemed to havo had notice, and tbe prosecution is presumed to have had notice of ail 
relevant facts within the knowledge of Its witnesses This dicfwm has no application to those 
cases where the accused actually leads evidence under S. S39, supra- In such cases,' the section 
directly applies and the question of notice to the prosecution is immaterial, SCf L J.213. 
The right of reply would seem to depend not in what may be said, but on what is done and if 
DO evidence is produced there should be no rigbtof reply by the prosecutor, Ratanlal 938, 
Tbe right of reply is now confined to tbe three cases mentioned in this section as amended. 

Entitled to Reply. — The word '* reply *' in this section mast mean reply generally on 
the whole case. It cannot be that the proseonlor is to sum up as to such of the accused as 
do not call evidence and reply only on tbe evidence that may have been adduced by the 
others, 18 B. 384 at 36S. 

All or any of the accused adduces Oral Evidence.— To adduce evidence is to lead 
evidence and not merely an intention to adduce evidence which was not eventually done, 
SO B. 421 at 425. Mere putting in a document through a witness for tbe prosecution in tbe 
course of ordinary cross-examination is not adducing any evidence within this section, 11 
Bom. L.R. 177 at I90s9 Cr.L.J. 284—1 Ittd. Caa. 281), but tendering documents not forming 
part of the record sent np by tbe Committing Magistrate may constitole adducing evidence. 
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ai C. JOM^ "Wheu doTOmenta w« p\it !n daJaoce tmdet B, 155 (3) o! tta InSiin ETiistite 
Act to QoBtr&dict a prosecution niiness mhila noder crogs'examiaation, this is sot addocisg 
evideoce. This section and 8. 289, st^pra should he read together. The right to replf 
arises osl; it the accused or any oi the accused takes adraotage to adduce STidence alter 
the case lor the proseoutiou ia concluded. The eight of reply is not lost b; potting iu loise 
doeuruents in ciosS'eratoiaiag a prosecution witness, 43 C. 426; with the pertnissioc ol the 
Court, theprosecutor is to have the right iateply os a point of law and also in a case svberea 
document vrhich need not he prored is produced by agy accused after be enters onhisdefn^e. 
In these cases there oau possibly be no prejudioe tothe defence bytbe rightof reply 
being granted by the Court; on the other hand euoh a course will further the ends of justice. 

Proviso to the section.— The proviso makes it cleat that when an accused in cross* 
exanainiQg any witness for the prosecniiOD either proves a previous statemeot of such a 
witness for contradicting him or proves nny document produced either beiote the com* 
mittisg Maguteateor at the trial, such accused shall not be deemed to have adduced evidence 
within this eection eo as to give the prosecution a right to reply. 31 C. lOSO ; ID Cr. L J. 

But if a document not eomtog under either of these two categorieaia proved fay the defence 
by prosecution witnesses while under croas-cxatninaiion, that would be addtiein9 
evidence within this sectloa entUtiag the pcceocutiou a right to reply, 16 A* 33 at iOi 1 
11 M. 339 : 30 6. 421 : 43 C. 426. 


2d3, (1) ‘Whenever the Court thinks that the Jury or Assessors 
should view the place in which the offence ebargefl 
Aeleswraf^ '® alleged to have been committed, or any other 

place in which any other transaction material to the 
trial is alleged to have occurred, the Court shall make an order to that 
effect, and the Jury or Assessors shall be conducted in a body, under the 
care of an ofBcer of the Court, to such place, which shall be shown to 
them by a person appointed by the Court. 

(2) Such officer shall not, except with the permission of the Court, 
suffer any other person to speak to, or hold any commumcation with, 
any of the jury or assessors, and, unless the Court otherwise directs, 
they shall, when the view is finished, be immediately conducted back 
into Court. 

If a vUw of the place of alleged oocorreoce is thooghb necessary or desirable, the Judge 
should gm notice to the parties and ^ould proceed thither with the Assessors and the 
patti&B, and not after the does nf thecase and after roeording the optnionof Assessors, 
i C.L.R. 143. If Id the course of a trial the Judge was of opinion that the Assessors 
should view the piece of oocurraDce, he is at liberty to make an order under this section 
and be might have himself accompanied tbem but ooce the Assessors had given their 
opinions. It only remained foe the Judge to give judgment aecordicg to B. 303 (2i, infra. 
He is nos entitled thereafter to vi«ic the locality alone with the record of the esse and plana 
filed before him and to draw conclusions from what he eawand use them to discredit the 
defence evidence, 17 Ur. L J. S09»36 ]ad. Cag. (68. The Jury should be cocducted in a 
body under the care of an officer of the Court, A Judge cannot delegate his function of 
examining witoesaes on the spot to tbe Aaseasora, 5 W.R. (Cr.) 83. It >is competent to the 
Judge even without the consent of the proseoutoe to permit the Jury to view the focus «n 
Siwat any time dutiog thetnal. sfrch.PI. Bo. & Fr.p. 200 (SStftEd). SeeSJC. 349 as to 
the object of local InspecUon, ois., better aodenbutdisg of the evidence adduced in Court. 
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294. If a juror or assessor is personally acquainted, with any 
relevant fact, it is his duty to inform the Judge that 

When jQCot ot , . , , , _ 

j^ssessot may be such IS the casc, whcreupon he may be 8worn» 
examined. examined, cross-examincd and re-examined in the 

•same manner as any other witness. 

May be sworn and examined. — Juron are oo lonsat nlloncd to gWe verdicts upon 
iheir own kaoTvledge and It Is laid dona as a rule that where they were acquainted with 
any tacts material to bo known, they ought to inform the Court, so that they may be sworn 
■as witnesses and it has been said that *' a tslr way is to tell tho Conrt before they are sworn 
that they have evidonco to give'* Forsyth Ha, Tr- by Jury, p, 1G5. A Jnror may give 
evidence of any fact material to bo eommonlcatcd in the conrio of the trial but,ot course, he 
must be sworn. Generally It is most ondeslrable that any one appearing In one capacity at 
a trial should appear in any other, Ttos. Cr. Ev. d Pr. lOS, U is "undoubtedly a well 
established role that a Jnryman may bo sworn and examined as a witness and Is not 
■disqualified by reason ot bis having given evidence from continniog to sit ss a Juryman or 
•taking part in delivering the verdict, 4 B.L.R. (Ap. Cr ) iS at ITsfS W.R. (Cr.) 60. 


295. If a trial is adjourned, the jury or assessors shall attend 
aUenY adjourned sitting, and at every subsequent 

-sitting. sitting, until the conclusion of the trial. 

AJudgeisnot justified in discharging a Jury merely on the ground that a defence wU* 
eiess who was sommoned was absent, 4 Bom. L.R. 939, bnt he may adjourn the esse when 
the witnese summoned isabsent, especially it he is a material witness in the otse, Weir II, 
383 ; 6 B.L.R. Appx. 83 : 19 W.R. (Cr.) 34; 18 W.R. (Cr.) 20 ; 23 W R. (Cr.) 59. Sections 818 
and 333 provide punishments (ot noo-atteodance of Juror or Assessor and the Court ia also 
empowered to remit the fine wholly or in part (ot eufficiemt cause beiog shown. Bee S. 841, 
infra which empowers the Court to postponoor adjourn proceedings on account of the absence 
•e! a witness ot any other reasonable oanse. 


296. The High Court may. from time to time, make rules as to 

, . keeping the jury together during a trial before 

Locking up Jury. , •, ^ 

suc.h Court lasting for more than one day; and sub- 
ject to such rules, the presiding Judge may order whether and m what 
manner the jurors shall be kept together under the charge of an officer 
of the Court, or whether they shall be allowed to return to their res- 
pective homes. 


In England under 60 and Cl Vicf CA. 18 (Juries Detenlisn Act, 1897), tbo Court may 
allow a Jury in a criminal case to separate, if the charge is not one of murder treason, or 
-treason felony, bnt in India such a nileia not observed end Jurors in all cases are allowed to 
return to their respective homes every day without any restriction whatever. The Jury are 
-not entitled to talk to persons connected with the Moused during the progress of the trial 
and even apart from the provisions of 83 293 to 300; 28 Cr. L.J. 733sl04 Ind. Cas fit. 


F. — Conclusiott of Trial in Cases tried by Jury. 

297. In cases tried by Jury, when the case for the defence and 
the prosecutor’s reply (if any) are concluded, the 
Court shall proceed to charge the Jury, summing 
-up the evidence for the prosecution and defence, and laying down the 
Jaw by which the jury are to be guided. 

70 


Charge to Jury. 
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Scope and object ol the section.’-Tbe object o£ tbo of chatg« is to inlottn th& 
Coueti of Appeal, should occasion arise, of -nbat dlxectloo the Judge gare la law to the 7u^ 
and the uatare o{ his eutuming up tbe ertfience uoVoulf for the prosecution, but also foe the 
defence. Tbs heeds of charge are aot hitocdea to be an eihaustive detail of e?sry particular 
which tho Judge might ha^e addressed lh« Sarj. Tbe Judge U not bound to address bimsei! 
ia every particular and in every detail to every suggestion put forward by the defence. It a 
the duty of the Judge, fairly and candidly to point out tbe main and salient features of the 
case from the point of view of the prosecutfon and the defence respectively. In doing so be 
is entitled to taha Into consideration the speeches made oo both sides in pmenticg the 
evidence totheJury. Tbe heads o| charge should record man intelligible form and with 
sufficient fuloecs the points of law and the directions given by the Judge to tbe Jury, and the 
record -ihoulfi represont with acoutacy th« eubstaaco of the charge, 47 C, 754 followed io 
i Pat. 658 , 7 Pat. 361 ; 53 C I, 3. S37 ; 26 C W.K. 956 ; 42 «XL J. 504. Speaking gmcrally 
theeumrarngup should betUehUiat it oi^ht not to be e&id that the Judge found the facts 
for himself and left the law to the Jury as was s.tid of a samming up in. Eaglsod, 3f 6 
17l««C.t.J. 5a4«28Cr LJ. 201«£9lBd Ca* 937; 31 C W.H. 387«28 Cr LJ. 

Jnd. Cas 605(1) An eminent writer describes the duty otanenming up to tbe Jury tbasi. 
“The Judge states the substance of tbe charge, divesting It of all feehnical phraseology which 
may encumber, direct the stteDtioo of tbo Jury to the precise issue they have to try and 
applies the evidence to that issue.’ Bit James Fits James Stephen saya “After theevideoce 
is concluded the Judge sums u^, Hts positusu from first to last is that of a moderator between 
two luigiats. He permits ct forbids certain things to be done; but be originates nothing. HiS 
euxuiniog Up may and geaerallj does iudtovte hisopioion but it is an opinion which U the 
result oi the svideoce laid befo-rehim and not of as independent {oqulry.” Theobarga lauat 
ha lecerded in such a way as would euable a Court ot Appeal to say whether the facts and 
elrcarsstaneee of tbe case are properly placed liefore the Jury, as also whether the law has 
been cemctly explained, 34 C. 839 ; 25 C.733; 4T C. 46 ; 63 C 373 5 31 O.W.K, 387-M Cr. 
LJ. 161 Ind. Caa. 6C6 <0 5 33 C.VT.K. 84-39 Cr. L J. 9f2»lfS lad. Cat. SSi. 

\Vbcnca»etce defence nod Pfoaeewtor’e replyfW any) ore cDncluded--~"In 
summing up a cite the Ad vocato should endeavour to coovinoa the Jurors by logical argument 
of the justice of hia cause Bo should condne hts address to the evidence in the ease, should 
point cue aoy disetepaocies m (he tcsiimoay of witnesses on the opposing aide and bring out* 
clearly the points which hare been estobfished in favour of his client Advocates ofCeo soar 
away over iho heads ol the Jury, are too diBoBe and wander far afield from the red isauea 
fnvoived m the else Facts must be marshatted in a eotivinciog manner anjidrug fofty styto 
and very lengthy argutnent^ Speeches most not bo long winded, hut pithy and conom and 
directly to ih® pomt.” There i« notbioB illegal m ndjoutning acase after the prosecutor 
and the defence Counsel h*ve addressed toe Jury ll aucb RdjoUtnxQeut la neoassitilted by the 
interveiuion ol certain holidays, or the Jndga sent o5 on special duty. In such cases there Is 
no provision ot law under which » freeb oddrou oi Counsel at tbe resumption of the beat* 
tog can be bad, S8 Cr li.J. 930asi03 Ind. Cab 862. 

Court ahafl proceed to charge Juty* — TfeeCourl in suin-aiag op the case slteetho 
conclusion of the evidence and argaments. osualty directs (he Jury, as to the law applicable 
acd may go through and comment on the absence of evidence given andtmay even 
comment on the absence o! evidence which might have been givea But asamawogup 
u not »rt essential a part of ihe txia! wher« the facte are clear and tbe faw simple that the 
Court oi Appeal will necessarily quosh the ccavtction where there has hoin no samming up. 
The facts iDU.>t be left to tho Jory to decida and tbe Judge mnet not usurp their fnoction 
bathe IS entitled to express his opinion elroagly Id » propet ease provided ha laivcs tbe 
issues to too Jury, Arch. Cr. PI. Ev. and Pr.p, S03 (25th Bd.), 12 Cr. App. Caa. 211. Every 
party to a, trial by Jury has a legal and conatUutjOnil tight to have the ease which bo made, 
either ia piirsuit or in dofeneo fairly aobmlttea to the consideration ot that trihunal, 
1856 A C. 44/\The saaamiog apby thoJodge «8 eontciaplatcd by lawtea fairly lull and 
distinct staume'nt ol the evidence with such advice as to the legal hearing ol that evidence 
and the weight which properly stVacbea to the several parts ol it, as » sound jcdiaial 
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discretion would suggest The JutJge in a proper summing up most formulate end specify 
simple issues for consideratioD. and collate the cTidenco pro and con bearing upon the Issues 
In order to assist the Jury to arriro at the correct decision thoreou. Merely summarising 
the evidence, examination'in’cblef, cross-examination, and re examination of the diCerent 
witnesses who have deposed at the trial and putting before the Jury all that has becu said 
by the witnesses or by the lawyers appearing on the two sides and huddling together impor- 
tant Lacts as well as trivial points without any attempt At discrimination, instead of aiding 
the Jury only confuse them, 29 C.W.N. 528=28 Cr. L.J. 1009=87 Ind. Cas. 833. As the 
term 'heads of charge’ itself implies It tnama that the Judge must faithfully record the 
lines upon which be addressed the Jury, both on Iho evidence and on the law and the 
object of these heads of charge it to inform the ITIgli Court should occasion arise, of what 
direction ho gave in law to the Jury and the nature of tho summing up of the evidence 
on both sides. They do not purport noraro they intended by Statute to bo exhaustive detail 
In every particular of what tho Judge may have addressed to the Jury. It is undoubted law 
that It is tbe sole function of the Judge to direct the Jury on all matters of law and they must 
tahe their directions in law from the Judge. It is equally certain that the Judge must present 
the main case lor the prosecution and for the defence fairly lor the consideration of tbe Jury. 
But this does not mean that he must in every particular and in every detail address himself 
to every suggestion put forward by the defence. Ilis dniy Is fairly and candidly to put out 
the m*in and salient features of the coselrom the point of view of tho proseentioa and the 
defence. And in doing so he la entitled to take Into consideration the speeches made upon 
both sides, in considering his preaeoution of tho evidence to the Jury. Tbe function of these 
heads of charge IS for tho guidance and the Information of the High Court and It Is for the 
Jodgesm appeal to construe them as prepared by the Judge and to see If from sneb heads 
the Judge has fairly and properly directed tbe Jury in point of law and whether he has 
fairly and properly reviewed the evidence In eupport of the prosecution and of the defeneo. 
The beads of charges should record in an intelligible form and with sufficient fairuoss tbe 
polntsol law and the direction given by tbe Judge to tho Jury and the record ebould present 
with accuracy tbe eubstanceof the charge. In coosidenog the language used one mutt not- 
peruse tbe heads of oharge as if they were an indictment. The method of expression and 
Its form may be unsatisfactory but If In substance one cm see form the frame of the heads 
of charge what were the directloos given and that they wore right and proper, then there can 
be no ground of Gomplalut even though tbe phraseology and form adopted maybe open to 
qnrstioo. IVbat one has to see sod consider from the beads of charge used, is the directions 
given and to see whether they were fair and right. Mere Infocmality in expression or in 
form would not bo sufficient. The charge Is to be construed by the High Court as best it 

* can and tbe High Court mustbeing its reason aod-commOD sense when considering the docu- 
ment. 1 PL J. 317 at 320-22=17 Cr. L J. 353 at 355=35 Ind. Cas. fi51 following 38 C. 633; 
36 C. 231 ; 12 ALJ. 183=14 Cr. LJ 638 = 21'Ind Cas 656. a Judge in charging theJury 
shall endeavour to speak in a manner eimpio and direct. Tbe charge mujt not be involved 
and In extravagant language. 11 Cr L.J 533=7 Ind. Cas 913 Intemperate language should 
be avoided, 53 C. 372. The duty of the Judge is to state the priocipat points in the evidence 
and how they bear lor or against the accused. In short to render the Jury every asaist.ance In 
his power towards coming to a correct conclusion 6 W.R. (Cr.) 72. The heads of charge must 
be in such a form AS to enable the Court of appeal to aaj Shat it was delivered with suffi- 
cient fullness to the Jury and that It was such as to enable the Court of Appeal to say 
that all the points of law and facts were clearly and correctly explained to the Jury having 
regard to the evidence adduced In the case, 31 C.W.N. 387= 28 Cr. L J. 478 (1}=101 Ind. Cas. 
606 (1) . It is not necessary that a charge should be reduced to writing before delivery but 
should represent with ahsolnte certainty tbeeubatauce of what was charged by the Judge to 
enable the High Court in the event of AQ appeal to Bca that tho case was fairly and properly 
placed before the Jury, 23 W.R. (Rules)?: 23 W.R. (Cr.)32; 31 C. 6?8: Weir II, 385 p 
IFat. L.J. 317=17 Cr. L.J. 353 at 555=55 lad. Caa. 637 ; SBC. 281; 12 A L.J. 189-18 
Cr. L.J. 633 = 21 lod. Cos. 636; 33 C.W.N. 88=30 Cr. L.J. 912=118 Ind. Cas 351. 
Tbe Judge in hie charge to the Jury ehould not be dogmatio as to tbe view ot 
the evidence nor Is it bis province to ridicule the defence story. Even when 
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■«xpresse9 bis own oplaloo, be must warn tba 3nrf that it is sot hlndiog on them but the; 
-are entitled to form tbelr own opinioa. Ha must not make an appeal or exhortation to the 
-Jot; aod be U bound to direct the atteatioa of the Jut; ou all the salient features of tbs 
•case, 25 Cr, L.J. 78l«'8l Ind Caa. 2d9 ; 26 Ct. L.3. 567-83 Ind. Cas 711 ; 28 Cr. L J. 278» 
lOOInd. Caa.358;27Cp.£i.J. 1038 - 96 Ind. Cas. 990 M C. 693; 36 C. 281s 26 C.W.N, 
996=33 C.Ii.J. 437=24 Cr.I/.J, 8-71 Ind. Oat. S6. “Every summing up mnst bo regarded 
iu the light of the conduct of the trial and the questions which have been raised by the 
-donnsel for the prosecution and for the defence respectively. TbisCourt does not sit to consider 
-whether this or that phrase was the best that might have been chosen, or whether a direction 
which has been attacked might have been fuller or more conveniently expressed or whether 
-other topics which might have been dealt with on other occasions should be Introdoced’ 
:perI/ordAlver5tOMG.J'„ia 73J.P.352. “Wedo not critioisasumming up by saying some- 
thing has been omitted which might have been said or that soma statement has been made 
which it would have been better to omit or saying that we ourselves should not have said 
what was in fact said. We do not criticise eummiog up from those points of view. But 
when we find in a summing up substantial misdirection that may have led to injustice 
•thea this Court will interfere ’’ pee liOtd Alverstooe, O.J., in 73 J. P. 223. “It is not 
fair to criticise and this Court never does etutetse summiogs up as if the Judge were writing 
.an accurate treatise on the branch of criminal law with which be was then dealing ’''~*'Per 
Pichford, J., in 73 J. P 250. A Judge's record of his heads of charge to the Jury is not a matter 
to be treated cavalierly or lightly thrown away 00 the gfouod of JnsufBoienoy or misdirec* 
tioQ. 6. 537 tn/ra expressly provides that no dudiog, ssotenoe, or order on acoountoftbe 
■faulty nature of a charge to the Jury shall be setaside unless a failure of josticewss oeca* 
Biased, while 8. <33 (2) states (bat a verdict of a Jury shall sot be altered or reversed on 
appeal unless the appellate Court regards snob verdict asefroueons owing to misdiraotion by 
the Judge or misuoderstaudlug by the Jury of the law as explained to them by tbe Judge 
■4 Pat. 626 An appellate Court will naturally be cautious in tmatiog an omission is the 
heads of charge to the Jury as amottutiQg to misdirection for two reasons; (1) In order to 
■constitute mlsdireotioo the point omitted most be of such importance that an omission to 
■refer tout renders tbe summing up unfair. (21 The Judge is not required to make a verbal 
transcript of his summing up. It is only (be beads of charge to tbs Jury which he is required 
■to record. Heids of charge must indicate the matters on which he proceeded but many 
matters which find a place in tfae charge will not Soda place in the record. 27 Cr L J. 
-793 = 95 lad. Cas. 333 where 1 Pat. L-J. 3t7=17Cr. D.J. 353=35 lad. Cu. 657, is referred 
to. Expcessious lu the charge vergingoa politics should not be used. It will be an evil day 
for the administration of justice if political cOosideratious should, ioiloeace the judical 
mind of the Judge which should be free from all taint of bia* on political, racial, social or 
persona) grounds, 30 C W K' 693=4$ CL J. 537, Lord Meadowbank’s charge to the Jury 
-as to what the Jury should do is worth reproducing “ Our business is to do justice and you 
in particular have to weigh the evidence calmly and deiibarttely aud should you doubt of 
that evidence being sufSeiant to bring the charges here made home to the prtsanet, to give 
him the full benedt of tbat doubt. But to entitle you to do so, these doubts must be well 
considered and ciroumstauces on which (hey are founded deliberately weighed To doubts 
(bat are not reasonable you have no right whatever to yield, You are not entitled to require 
at the hands of '(be prosecution direct proof ot the facts laid fa the charge. lo no case such be 
exacted. The circumstances laid in evidence must be put together and it is your duty then 
to consider what IS the rational and reasonable inference to be drawn from the whole of 
them In short whether it be possible to explaiu them upon grounds consistent with the in 
noceoco of the party accused ot whether on thecouteary they do uot necessarily lead to the 
result directly the reverse" ace ForsythHt$,o/Tr.bytkeJ'vry 338-339. Thisseetion speclfi- 
-cally enacts that the Judge shall only charge the Jury when the case for the defence and (ho 
proeeentor's reply are concluded 4 1 , after all the evidence bad been taken on both sides 
and Conosei on both sides have flnished addressing the Jury. Where therefore a Judge heard 
arguments and lookvetdict as regards the remaining accused, it was held lb.at the procedure 
adoptedby the Judge was iliegai although the Judge was no doubt swayed by the laudable 
•desire tosave time which object admittedly not obtained, 36 H. 583at 588, A charge which fa 
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oneeakalsted tosoRgett to the Jatr thU there was no use In contldeHog the matter 
from any point o( Tiotv other then the one pmentcd bj the prosecntion and in the erenti 
Tfhieh bad happened, there wa« only one coone open to them via to return a Terdlct of 
guilty oCeods agnlnat the moil elementary miee to ho observed !n lumming np to the Jury 
and the accused nro ontitled, as ft matter of right, to proper summing up. 46 CL.J. 31 = 23 
Cr. h J. 742b 104 Ind. Cat. 790. ^Vbero certain persons were tried for the ollonce of dacolty, 
the Judge after examining five aritnessos ashed the Jury whether they wished to hear any 
more evidence and on their sUtlng that they did not believe the evidence and wished to stop- 
the case, the Judge recorded a verdict of ac<ialttal. It was held that the procedure adopted 
by the Judge was not warranted by sny provision of law, as the Judge could not nik tho 
opiuion of tho Jury until he had duty recorded tho whole of the prosecution evidence. ^ The. 
High Gonrt further remarked that no fln.al opinion as to tho falsehood or InsuiBoienoy of the 
prosecution evidence ought to be arrived at by the Judge or Jury ontil tho whole of that evl* 
deuce is before them and has been considered, and the Jury ought to hare been cautioned by 
the Judge to that effect. It however at theend of the prosecution evideneo, thePablio Prose* 
cutoT waives his right to sum up the evidence where be has such right, and the Jury then 
express their opinion that the evidence Is Incredible, and the Judge agrees with them it may 
not be necessary for tho Judge to go through the formality of summing np tho case to tha 
Jury, and their opinion might In that case be accepted as a verdict, 20 H. 443 at 446. Hot 
is it open to a Judge after he-sring one witness for the prosecution to tell the Jury that 
It would be unsafe to convict, and there is no necessity to bear further evidence. Unless 
the Publio Prosecutor withdraws tho charge with the leave of tho Court, the Judge is bound 
to allow the evidence to be placed before the Jury, Weir 11,334. To allow a Jury to 
prouounee their verdict befoto tho scensed la called upon to enter on bis defence is Illegal 
although the Judge omits to charge the Jury at ail under this section. 8. 637 infra will net 
enrs such a defect, 23 C. 2S2. 

The Court ehall proceed to cherge the Jury.— The right course fora Judge is 
to charge the Jury blmseU but lu caseawbete the Judge was not aafdoiently acquainted with, 
the vernacular say Urdu, so as to be understood by the Jury and tbe Judge did not feel 
competent to address tbo Jury himself with any confidence that they would understand 
what be bad to say la view of the technical language necessary to describe theoSence when he 
wrote out the charge in English which was translated into Urdu aod read over to the Jury 
by the Public Prosecutor It was held that there, was illegality as an officer who cannot 
express himself in vernacular must resort to some other means, 28 Cr. L.J. 950 b 103 Ind.. 
Cas 662 It is ueecssary that tbe Court interpreter or tbe Judge should explain the charge 
to the Jury who do not know English or understand it imperfectly, 47 C, L J. 449 b 29 Cr. 
L.J. 638 n 109 Ind. Cas. 910. To a ebarge^to tbe Jury m tbe mufiasal it is not correct to apply 
the critlcum which would apply to a charge of a Judge lo Eagland. It la su^cient to see tbe 
general tendency of tbe charge as a whole, 12 W.B. <Cr ) 60 , 4 C. W N. 196 ; 10 B.H.C R. 
(Cr.) 75. 

In Enmmlog up a case a Judge is allowed a certain amount of latitude It is not 
necessary for him “to repeat all the evidence aod to give a precis of the argument of Connsel. 
His actual duties ate laid down to this and the next section but these sections are not 
exhaustive They must be read together with tbe numerons judicial decisions which have 
found defects in the sammiog up of Judges. Tbe first point which a Judge should observe 
Is whatever he says to tbo J ury must be true. If he states (bat sQch and sneh fact Is contain* 
ed In the evidence, tbe J ury are bound to believe bim. It is also necessary that the Jndge 
should obtain from the Jury a decision on all tbe material points which go to establish a 
particnlar ofienee. He should not omit to call the attention of the Jury to matters of prime 
importance especially If they favour tbe accused, merely because they were discussed by 
his Advocate. 23 Cr. L J. 683=103 Ind. Cm. «! ; 5 W.R. (Cr.) 80 (P.B.); 17 Bom. L R- 1059 ; 
18 aW.N. 180. 

Summing up tbe evidence for prosecution and defence.— Here reading of the 
evidence tn exUnso is not sufficient for a proper summing up. The Judge should enm up 
the evidence on both sides and place tbs case soccinctly before the Jury an analysis of the 
evidence and place before the Jury such points as can legitimately arise In favour of tbs 
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acfiQsed,$6C.Ii.J,3l=2SCr>L.3.7$2^i03l£t4.Caa igO-ThedatyoftheJoage ia summing 
op, is to place tbeeatiw e-»iaence, for oz against tbeftccnsed before the Jury aod Ime 
the aUltaate decision of the question of feet to them. He is not debarred from expressing 
his OT?n opinion upon the eyidancG bat it sbonld b» done in such a way as not to create aa? 
impression io the miod of the Jury that it was a dircotion iroaa the Judge which they 
sbould follow ; and such opiaion ahaald not be expressed as baa been observed in 34 C. 653 ; 
36 C 28f; 26C.W.K 555, stroogly and dogmatically. tJnder this section it is the duty of 
tbs Judge to sum ap the evidesoe ic>rtbeFK>secntioa and the defence. Ha should explain 
to the J ury the issues of tact, which the Jaiy ate to determine upon tbs charge on which 
the piisoner is being tried and b&ving made the Jury uodetstaDd these issues* the more 
convenient mode of gumming op the case for him to adopt Is. to present to the Jury as 
materially and imparlialiy as bo cao^ s sommary ot the evidence and the considerations 
e,nd joiereoces to be drawn, from the evideaca as they appear both on tbs negative and the 
affirmative side o! the c»e. It is imposetble, of course, for any Judge to sUte every item 
of evidence ot to draw the attention of the Jury to every fact which has been deposed; 
bet bo IS without diffieoity to give a summary ot tbo leading points of the evidence and the 
•considerations and inferences to he drawn from the evidence on one side or the other. HiTeiy 
telling the Jusj that there are enatcrial discrepancies without telting them that they are 
mateml is a clear misdirection. Fattbar telling the Jury over and ove* again aboot 
their moral conviction as to the goilt of the accused is also a misdirection as 
they have not to return verdict of guilty upon their moral coavictieo bat upon 
legal proof of facts coestitatiag the oQenco, 49 £. 20i. It Uoot the bosiesssofa 
Judge to assume the part of the defence couQsef. Hie duty Is to place the evideuee before the 
Jury as ha fonod >t and though the reasonable inference to be draws from the eridence is 
to dUheheve it, eUn it IS open to the Joey to believe tbe evidence aod act upon it 29 Cr« 
L.J. 497 at 499«l03 lad. Gas 223 A charge to the Jmy should be read as a whole ; a 
Jodgn should giro a fate esmmaey of the avtdeaco in bis address and it i« cot to be expected 
thatbe weald go on repeating what he had already said m a previous part of thft ehargb 
when dealing with the case of mdivtdaal aecosed. 54 C S39. A charge should he construed 
teasosably and see wbeehet the evideoee bas been placed properly before the Jury, 10 Bom. 
L.R. 353 . 1503 AWN. 333. 34 C. 693 In » case where a charge to the Jnry be oo deobt 
open to criticism yet the verdict will not b« set aaide usleRs the charge taken as a whole 
casoot be supported. 43 C I, d. 413 at 476. A careful summing up may often change the 
hasty and sopctficial imprasstonof » Jury.RafaoIal 288. Any advise from the /udge to igoore 
or neglect any evidenca is improper. The entire evidence should be left for consideration to 
the Jury. 43 C LJ. 4S8-27 Cr L J. 1038«96 lod Cas. 990 , 33 C W.H, 45t. The summing up 
taost give a fair summary of the evideocft, on both sides pointing out to the Jury the fiagtaat 
rcoatrsdictlons in thcevldeoco oa tunslly reealliog to theta say ezpUnaiioa ot the contradic tlo» 
which has been auggested and leaving It to them to decide oa its adequacy, 24 A.L.J.SOSi^^ 
27Cr.LJ 783sS3 Xnd, Css SS5. A Judge is not bound to point out to the Jury every bit 
ot evidence and tt is enough if he directs their attention to tb% aallent portion of the evidsoca 
for prosecution sad defence, 23 Cp. lt.3. 47. Wbera the Judge does not asm up the evideoee 
at all, the conviction canaot be sustained and a vew trial wUX be ordered on the ground of 
misaitcclioa. 9 W.B. (Cr.) SI ; 23 C. 551 ; 30 C. 822 ; 4 C.W.M. 193. The Judge is bcaad 
to Jay carefully and pJiWolf before the Jury Ch« evidence as recorded by him, noting discre* • 
poncics sad inconsiatencies and poioUoit oat geneially the way in which it Is lavourabla Ot 
unfavourable to the accused, 25 W S (Cf.) S4, A Judge io summing up is entitled to have 
regard to the elaboration and skill with whwh the rival oofttentiona have beca placed before 
the Jury by the Advocates on both sides, bat be ahould not in doing so omit pointedly to 
'C.111 the attcutiofl of the Jaty to matters of pitma importaacc, eapeolally If they favour 
the accused, taetely because tbey have been discussed by the Advocate Such an 
Offiltslos would amoust to nao-diroetion cm <ha pari of the Judge fa summisg 
up the evidence, 27 B 644 at 645, Xmt oraHsion to draw the attenlloii ot tbs Jury 
tomsttsrsofprimelinpottAaes which aQect the tratblalness of the Important wUaessos 
amounts to a mfadfrection. 23 LW. 487^23 Cf.b.J. SOtwlOO Ind. Cas. S31; 44 
*CX.J. 233 w 2B Cr, li.J, 19*»fi8 Ind. Cas 51. A Jadgs fj to pot to the Jury a caw In 
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larouT of tbe accused vrhicb Briket OQ the eTidcaea nbfither sneb n case ia rahed by or on 
beball o( the accused or not. A rarttcuUr Hoe of defence adopted by the accused or bis 
CooBscl svill not relieve the Judgoot his duty, 16 C.W.N, 653 (F.B )tsl6 Cr. L J. G61« 
Saind.Cas 113 ; 17 Cr. L J. 16-32 Ind. Cat. 147 ; [1615] 1 K B. 13 ; [1915] 2 K.B. 431; 
■43 C.L J. 133 at 142. See 29 C. 376 vtbcre it was hel^ that It was immaterial bow often the 
Jury may have been addressed by tbe pleadera on both sides upon tbe law. and tbe rcapon* 
slbiliiy ol laying doun the law for the guidance of tbo Jury lay entirely with tbe Judge and 
In the absence of such a direction tbe verdict w.aa invalid. It is absolutely tb} duty of tbo 
Judge to give a narrative and history of tbo ca«c and to place before the Jury the facts and 
evidence In a clearway so as to enable them togr3«p the details and to come to a right decision, 
6 Bom. L.R. 31, Where tbe charge ns a whole is distinctly in favour of tbe defence It is not 
enough for establishing misdirection that more etress could have been laid by the Judge on tbo 
defects in (he prosecution case, 27 Cr. L J. 176s91 Ind. Cas. 6C0. In every casoof a serious 
nature, the evidence of the principal, if not of all, the witnesses should bo read over to tbe jury. 
This is a practico universally adopted by English Judges to preoluds tbo possibility of the Jury 
coming toa decision without having alt tbo facts'froshin tbelrmcmory, 5 B.H.C R. (Cr. Ca.) 
65, but it was beld In 36 C. 231 that there Is nothing (hat makes it inenmbent upon any Judge 
to read the whole of tbe depositions of the witnesses to tbo Jury. Failure on tbo part of tbe 
Judge to read material portions of the evidence to the Jury in itsolf is not suflicient for a 
reversal of tbe verdict of the Jury, and the question la aueb a case will be, whether the omission 
was such as to mislead tbe Jury, and (he Court of appeal will Dolintarfcro unless theaccosed 
is prejudiced thereby, S7 Cr. L.J 217sC2 ind. Cas 169. It would bo a clear misdirection if 
the Judge calls the attention of the Jury to all tbe evidence against tbo prisoner and omits 
altogether to allude or call attention to tbeevideneo id bis favour, 5 W.R -(Cr ) 30 (F B }, but 
where tbe charge is on the whole favourable to tbe acea«ed and most of tbe pm n ts of importance 
in bU tsvenr were more or less dealt witb by tbe Judge, tbe mere f vci that some of the 
points were omitted or not dealt witb saOicieDlly will not render tbe verdict bad, 27 B. 626. 
When Important witnesses for the prosecution have not been called ns witnesses, it is the 
doty of the Judge to point oat that fact to the Jury 6 Pat. 59. Where tbe Jadgo omitted 
to call specific attention of the Jury to the defence evidence in tbe case, it was held to be a 
mUdireetion as he failed to comply witb the provisions of this ssetion, 33 C> 531; 
18 U.L J. 541. It Is a misdirection If (ho defence is not adequately put before the Jury and 
admission of evidence which ought not to have been admitted, 27 Cr. L.J. 176 b 91 Ind. 
Cas- 960. So also if tbe Judge {ails to mention to the Jury tbe case of each of 
the accused, SO C 822; 18 KLJ. 250, and tbe evidence against each of the accused, 
29C. 782 ;30U. 44, Putting the accused’a case to Jury does not mean putting to 
the Jury every arguroeot aod coment of the counsel for the defence, 33 C.L.J. 411 ; 

27 Cr. L.J, 783=99 Ind Cas, 359. When directiog a Jury the Judge fs clearly entitled 
to express bis own opinion on the facts of tbe case, provided bo lovvss tbe issues of 

fact to tbo Jnry to determine 12 Cr. App. Cas. 221 : 28 Cr L J 177=99 led Cas 849; 
26 A.L.J, 296 at 297 : 23 B. 316 ; 4 C.W.W.5T6; Ratanlal 743 ; 1 W.R. (Cr.) 2 and 23; 
10C. 970; 25C. 320: 33 0.531; 29 Cr LJ. 721-110 Ind. Cas 577 But he ehould 
not express his opinion on the facts too dogmatically and too noqualified a manner 

28 Cr. L J. 843—104 Ind. Cas 459 ; 1 W R. (Cr) 2 and 23. The Jndge is only to sum up the 
evidence lot the prosecution and -defence, and be ismot entitled to express an unqualified 
opinion cl his own. 11 a Judge attempts to take the case out ol the province of tbe Jury by 
something in tbe nature of imposing bis own view upoa them, it is a case of misdirection 
but it be simply states his opinion which tbe law allows him to state in such a manner that 
an intelligent J ary ahonld see (or themselves it is not necessary to add as a safeguard that it 
was only his opinion and they ate perfectly at liberty to form their own opinion, 23 Cr. L.J. 
721 (2) = 110 Ind Cas. 577 (2), The question of believing the evidence is lor the Jury, 7 C.IlJ. 
246:33 0 631. A direction by the Judge in the beginning of his charge to tbe Jury that 
they are the J udget of facts and they are not bound by his opinion cannot cure the defects 
In tbe charge which has the eSect of withdrawing the determination of the facts from the 
jnry. 31 C.W.N. 831-16 C.L.J. 31=23 Cr. LJ. 742^103 lod. Cas. 790. Bee also 13 W.R. 
(Cr.) 34; 1 W.R. (Cr) 2. 10 C. 970 ; * C W.H. 196 ; 14 A. .25 ; 23 B. 316. The Judge's 
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dnty is to present the facta in theie natur&l aspect, and not to suggest farfetched ezplana* 
tions on points that tell In iavonc ot or against either patty, Weir II, 3SB. It is veij 
improper on the part of the Judge to euggoat to the jury ^rhen a >Titnesse’e answer is Id favour 
of the defence that the answer might have been given without properly understanding the 
question put. If a witness possibly misunderstood a question put to him the facts which led to 
the inference that the witness might have eo misunderstood should be placed on record 
and then submit the same for the iury's'conslderation, 30 Cr. Ii.J. 120>«113 Ind. Cas. 280. 
It is improper for a Judge to tell the Jury that there is no sufficient evidence to establish the 
plea of the accused, 20 B. 215 at 22i. Not can a lodge direct the Jury to neglect any portion 
of the evidence as they are to give their verdict upon the whole evidence recorded, 6 Bom, 
L R> 31 : $3 C.L.J. d88< Non'dlreotion vrben it consists in omission to put material facts or 
to put the defence to the Jury is sufficient to cause the Court to quash the conviction if 
the Court comes to the conclusion that it is reasonably probable that the verdict of the Jury 
was aSected thereby. A grave omission to direct the Jnry to a cardinal point in the case 
cannot be made good by Counsel calling attention to it at tbe-termination of the summing up, 
SO C.L.J. 106 (F.B.) at 126 It is one thing to indicate agreement with a submission made by 
Couusel. It is another thing to direct Jnry effectively. The line of defence adopted by Counsel 
does not relieve the Judge of his duty to draw the attention of the Jury to what appears to be 
a possible answer to the charge against the acensed even on the prosecution evidence notwith* 
standing it may have escaped the attention of the Conusel for the acensed. Even in a case 
where the defence counsel did not press setionaly the defence evidence It will not relieve the 
Judge of bis duty to sum up the evidencefot the defence. 38 C.L J. 411; 19 C.W.N. 633 (F.B.) 
In giving a warning to a Jury not to disbelieve amass of otherwise consistent evidence because 
in one or two minor immaterial points the witnesses mado contradictory statements, a Judge 
exercises a wise discretion and affords no ground forobjeetion, 1 W.R. (Cr ) 17. Where 
there Is no evidence against the accused it is the dnty o! the Judge to oharge the Jury for au 
acquittal and not to leave it to tho Jury whether the acoused is guilty or not 7 Fat. IS ; 
leW.R. (Cr.) 19 : 19 O.W.N- 6S3«21 C.L J. 377*16 Cr.LJ.561w30 Ind. Cas llSbutho 
should not tell the Jury that there is no evidence when the prosecution wanted an adjeum* 
ment to produce tbeir witnesses to prove their case, SO C-W N 190, where the evidence is 
purely clrcumstaotial it is the duty of the Judge to point to the Jury that the accused can* 
not be found guilty unless the oircumstaocea are such that there can be no reasonable possl* 
bility of the innocence of the accused, 30 Cr. LJ. 120*113 Ind. Cas. 280. 

Laying down the law by which the Jury ore to be guided. — Bumming up 
the evidence is distinct from laying down tho law. Wbat does laying down the law mean? The 
offence charged is given in technical terms in tho charge which convey little to the Jnry. The 
Presiding Judge is to lay dowu the law by which the Jury are to be guided. If the Jury 
have heard discussions of the law applicable to tbe ofienea charged from the opposing 
counsel and have heard detailed criticism of tho evidence to the essential ingiedienta of the 
offence, it is obvious that it is inoperativo that the possibility of doubt aud confusiou in 
their minds should be removed and they ehoold be told autboratatively what the law is 
They must for a proper understanding of tbe evidence and a doe appreciation of its bearing 
on tbe offence be told what the law is and what constitutes the offence charged and what 
matters must be produced to their Batisfaotloa to constitute the offence. This tbe Legisla* 
latuic has provided in this section and thie is why it is imperatively necessary for tbe J udgo 
’to expound the law, 11 Cr. L.J. 340 at 342*S Ind. Cas 981. It is the duty of the Judge to 
explain tbe application of the law to the facts ot the case while laying down the law, to enable 
the Jury to retain a correct verdict, 19 C.W.N* 633*27 0 L J. 377 (F.B ). Laying down the law 
does not eignify lay log down the whole law on tbe subject Iriespeotive of tbe facts of the parti* 
cnlar case. A reasonable construction ol this section is that the judge should lay down the 
law BO far as it beers upon the evidence adduced in tbe particnlar case. The mere fact that 
the defence Connsel failed to present to the Court a particular aspect of tbe ease cannot justify 
an omission on tho part of the Judge to draw the attention of the Jury to what appears to be 
a possible answer to tbe charge against tbe aeenaed, 19 O.W.N. 633 (F.B.)*21 O.L J. 377 1 
16 Cr. LJ. 561*30 Ind. Cas. 113. Itisnodoabt attended with difSouUy to bring befora 
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the Jury all the comhin-itfone of vrhicb Dvmtroae facts aroinscepllble aod to place In a dit* 
tloet point of slew the application of the rule of law accordiogas all or lomeoalj of (he 
(acts and Inferences from the facts are made out to their satisfaction ; but the task is not 
impracticable and it mutt be performed by tbo Jndgo who endearours oorrcctlT- to administer 
thclaw. Forsyth Hit, of Tr, hy 3B5. It is a serious misdlroctioo TitUtIng the 

charge to tell the Jury that finding of recentlj stolen property in accused's possession Is 
BuSlcient to prove thej were thieres or dacolts, a rebuttable presumption which by additelog 
sufficient proof the accused are to establish their innocoDce, 63 C. fS7 where 52 C 223 and 
24 C.W.N- 619»31C1<J. 310 are/oi/ouvd. It is necessary (or a Judge to read the very words 
of the section itself to the Jury, 1! be purports to give whit aro the provisions of the section, 
and then, if necessary, to explain what Is the meaning of tbo section, 36 C.L.J. 171 at 174. 
It is not sufficient for tbo Judge merely to read to (he Jnry the definition of the oflence (romr 
the statute and leave it to them to find out whether tbo evidence for (he prosecution made oat 
a case against the accused. It is hU duty to call their attention to tbo elements constituting 
the oOcneo and to daal avith the evidence by which it is proposed to make the 
accused liable, 23 C. 711. It shoutd appear on the fsco of the record (hat the law 
bearing on the charge under trial baa been explained to the Jury. It is incumbent, 
on the Judge to explain the law to the Jury, mere reference to seetious unless 
Jnrors aro trained men cannot bo of much assistance to them, 23 C. 561 ; 4 C.W.N. 193 ; 
8 U.L.T. 82»11 Cr. L.J. 4S2s7 Ind. Cas. 401: 11 Cr. L.J. 222^6 Ind. Cas. 14 { but 
it is not bis duty to explain to the Jury qnestions of law which do not arise on tbs (acta or 
on the pleas set up, 31 C.W.N 3(4<-4S C.LJ. 131-29 Cr. L.J. 334-103 Ind Cas. 716 ; 
7 Fat. 361. Where the Judge charged the Jury to the efiect “nature of the charge is no doubt 
familiar to you all. It moat be proved (bat there was robbery committed by five people 
or more and also that each of (he aconsed took part in the robbery,” it was held that this 
amounted in no sense to laying down the law by which tbo Jury are to be guided within the 
meanlog of this section and the omission is not merely an irregularity but the failure to 
comply wi(h an express proWsioa of law which vHiated the trial asd coavietion, 25 Cr. L.J, 
1129-8llnd Cas. 953. It is the duty of the Judge to explain to the Jury the offence with 
which the acensed Is charged and in doing so he should keep before him the words of the 
section defining the oSeoee, 77 Cr LJ. 1161-97 Ind. Cas 951, Whore several persons are 
tried for rioting and other offences tbeJodge should tell the Jury tho common object 

alleged by the prosecution and the defence of each accused should be separately 

dealt with, 27 Cr. L-J. 1164s97 Ind. Cas, 746; 6 Fat 572. Omission to give 

a detailed definition of the offence charged does not amount to znisdlreetion when 

it is clear that the nature of the offence has been described in detail and its 
coDstitoent factors (oily understood by the Jury, 25 Cr. L.J. 1032 — 81 Ind. Cas. 808. 
The Judge in faia heads of charge to (be Jury should state at length how he explained 
the various relevant sections of the I.PO. to the Jury and not merely state that 
those sections bad been read and explained. He should also explain the sections by 
applying them to the facts of the caso and also tell them wbat Is necessary for 
them to find with reference to to the laolsof thecasein order to give a verdict on the various 
charges, 26 Cr. L.J. 1279=88 Ind. Cas 1059. The dnty of the Judge is to lay down the law 
in reference to the case presented to the Court and not to perplex the mind of the Jury with 
the considerations that aro outside the legUtmate scope of the inquiry. It is also bis 
ebioluto duty to keep the Jury in proper limits and to simplify the issues (airly and properly 
before the Court, to direct their mind to those issues and to them alone, 19 C.W.N. 633 
(F.B.l-ll C.L J. 377 ' 7 Pat. 351, It Is not sufficient for the Judge to state In the records 
of the beads of charge to tbo Jury that he referred to certain sections of the I.P.C , and 
explained to the Jury the law in regard to the offence charged. He shontd set out the 
directions which be'ln fact, gave to the Jury with regard to the law, 7 Fat. 361 follotciny 
47 C. 7S3, The Judge must give soffieient direction on (be law as bearing upon the (act and 
the explanation mnst be sufficiently comprehensive to enable them to decide (be partienlar 
issue, 8 C. 739. In laying down the law tor theguldanee of the Jury It Is soffieient If be 
Informs them what (acts mnst he lound by Ihsm before they can bring a verdict of guilty. 

It matters not whether he tells the Jury that the offence consists of such and tneb elements 
71 
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or that fiuch and aucih elements aie necessacy to constitute the oSence. Tbe Jar; are not 
concerned with the law, except to know what facts ore necessary for them to find for the 
oflence to be established. They are not concerned with the reasoning by which the Judge 
Is led to the conclusion of law which bo lays down before them. The misdirectioo m law 
is that the Jury could not have been sufficiently informed as to what facts they had to 
find in order to bring a verdict of guilty. Thera are cases to show that stating the law to tbe 
Jury is a misdirection unless tbe Jury ate given to understand what facts they must find in 
order to bring a verdict of guilty, hut there U no eases in which a verdict has been set aside 
on the ground of misdirection in law, whereallthofacts which are in dispute and which were 
necessary to constitute tbe oCcnce avete clearly put to tbe Jury, 11 Cr. L J. 340 at 3^4= 

5 lud, Cas. 981. Where tbe charge aa a whole is distinctly m favour of the defence it is not 
enough for establishing misdirection that more stress could have been laid by the Judge on 
the defects in the prosecution, 27 Cr. L J. 176=91 Ini. Cas 860, It is immaterial how often 
the Jury may be addressed by the pleaders on both aides upon the law The responsibility of 
laying down the law for the guidance of the Jnty rested entirely with the Judge, and the 
verdlot arrived atby the Jury in the absence of such direction on the law by which they should 
be guided cannot be accepted as a valid verdict, 29 C. 379. Where a charge to the Jury stated 
that the law on the subject has already been presented to them by tbe Public Prosecutor 
and that iu the opinion of the Judge no different point of law arose in the case, it was 
held that It was not a sufficient compliance with this section which required the Judge to 
lay down the law by which the Jury ace to be guided. 2S Cr. L.J. 1050 = 83 Ind Cas 178, 
The mere fact that tba. Counsel for the defence thought It unnecessary to place reliasea on 
the defence evidence and failed to present to tbe Court a particular aspect of the ease eannot 
justify the omission on the part o! tbe Judge to what appears to be a possiblo answer to tbe 
charge against the accused even on the prosecution evidence, 19 C.W.N 653 (P.B.)a21 
CL.J. 377 : 23 C W.N. 426 If there is evidence from which a right of private delenoo could 
pos sibly be rai6<.d, tbe Judge must put the case of private defence to tbe Jury even though 
the accused had not expressly set up thatplea.48 C.L.J. 133 at 142; 53 C. 990. A Judge should 
not hand over a copy of tbe Penal Code to the Jury nor allow them to study a commentary 
on the law but sbcoild himself explain any point on which they might have expressed and 
he had given an opinion on them. Where tbe Jury isin seed of directions, and the Judge 
made over to them a copy of the lodtan Penal Code leaving them to decide under what 
eeotions the ofience fell it was held that be bad failed in his duly of * laying down the law," 

6 Bora L B. 258 at 260*261. Ibis tbe duty of tbe Judge to ascertain their doubts and 
explain the law applicable to the faots oi the case, IS C. 16S aud S3 C.L.J. 537. Where the 
priuciples or rules of law on any matter have been laid down in general terms by the Legis- 
lature, a Judge will In moat casss be wise to refer to the exact terms of the law and then 
instruct the Jury with regard to its application to the facts of the case before them, instead 
of adopting as piiuciplea passages from text^booke, (however eminent the writer may be) 
which bziefiy refer to what is laid down (or Is ^opposed to be laid down) in reported cases 
or even to passages from judgments of .reported cases themselves which may mislead by 
not being correctly understood in relation to the facta of tbe particular case, or possibly 
even by not containing an accurate exposition of the law, 26 U. 1 at 16 A large number of 
cases should not be cited to the Jury. lorsQcb a coarse is calculated to confuse them and 
to lead to a raiscariiage of justice, 1 C.L.J. lS9o2 Cr, L.J* 157. Bulinga ace not to be cited 
to the Jury asking thcm'to differentiate between them. It is for tbe Judge and the Judge only 
to lay down the law. The minds of the Jury ebould never be confused by having a number 
of conflicting antborilies oiany antborities laid before them. By confusing the Jury by laying 
before them a number of ConfllctiDg sutbocities and leaving it to them to choose between 
them amounts toa misdirection, 16 CWN, 96s:13CrL,J. 26«al3 Ind. Cas, 218, The 
Judge ought not to discuss and argue pdnts of law with the Jury but-ha is merely to state 
tbe law as it elands ; such discasslon and argument, however careful and learned as to what 
the law is, tavariably tend to contuse and jiilslead the Jury, 6 W.R. (Cr.) 87 ; 19 W.B, (Cr.) 

71 at 73. There is no probibition in law forbidding a Judge to ro-id to the Jury in bis charge 
from a judgmenta. In practice it is not desirable to refer and to read from several law reports 
as ft may have the effect of confusing the mfnds of laymen. But fn explaining the dividing 
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line between murder And calptbla homieldo not amenoting to murder, Judges haTo frequent* 
ly read, in their charge, a passage from eomc wollkaown Judgments as accurately illustrating 
the distinction. In so doing they are acting very properly, 4 Ran. 433 (F.B.). Omission (1) 
to state the elements of theft, 6 U.L.T. 321, or (2) to explain what constitutes 
robbery. 30 U 44; 2 Or. L, Her, SIOmII Cr. L.J 164«4 Ind. Cos. 1031; 
120 C. 379, or (3) to explain the diOerenee botween mnrdcr and culpable homicide 
not amounting to murder, 33 C 531 • 36 C. 281, or (l) omission to direct Jury as to 
right of private defence of property under 8. 103, I.P.O., 33 C.L.J. S25, or (5) 

to lay down the elements which constitute fraudulent possession of a forged docu* 
ment, 16 B. 163, or (G) omission to explain wrongful gain and loss showing intention in a 
-case of breach of trust, 15 Cr. L.J.2S7s23Ind. Caa 463, or (7) omission to elate that accused 
is not bound to call defence evidence but can rely on the weakness of the prosecution, 
15 C.W.N, 193=11 Cr. L J. 337=8 Ind. Cas. 32, or (3) to give directions as to accomplico’s 
testimony, 5 W.R.Cr. 80 (F.B.); 12 U 196; S M.LT. 333»1 InlCas. 547; 29 C. 752; 10 B. 319; 
12 Cr li J. 537=12 Ini Cas. 513; a A. 306 and 609 (but it has been held in 52 C. 593 that 
as approver need not be corroborated as regards every siogto statement and If the Judge 
directs the Jury that if the approver was coccoboratcd on some points they might act on hla 
evidence, it Is no misdirection), or (0) omission to warn Jury to p<ay attention to the result 
of previous proceedings : 31 CIt.J. 303 =21 Cr. L.J. 954 = 56 Ind. Cas 653 or (10) to state the 
value to be attached to retracted confessions, 21U. 83; 26M. 33; 31 U 127; 20 A. 133; 
11 Cr. L.J. 538=7 Ind. Cas. 913 ; 33 M. 46; 26 Cr. L J. 360 >>84 Ind. Cas. 712; 26 Cr L J. 1145 
= 83 Ind Cas 4SS ; 4 Cr. L.J. 902, or (U) to direct a Jury to give benefit of doubt to the accused 
1 U L T. 350, but 10 27 Cr L J. 217=92 Ind. Cas. 169. it was held that such omission Is not 
a misdirection vitiating the trial although as a matter of practice ft is usual to end the 
charge with these words (12) omission to put to the Jury tbs law as to right of private defenca 
arising on admitted facts and to direct their attentioo as to whether the accused was and If 
BO, how far justified in attacking his opponent toeavebimsaU, 53 C. 939 ; 43 C L J 133 at 142; 
i9 C.W.K. 633 (F.B.) (IS) omission to draw pointed atteutloo of the Jury to the consider* 
able time which had elapsed between the ^eft and the recovery of stolen property from the 
possession of the persons charged, 1329 U.W.N. 577 ; (14) failure to mention to the Jury that 
a witness was an accomplice, 28 Cr. L J. 278=10J lad. Cas. 358, will be Don*comphaneewith 
this section amounting to misdirection. But failure to mention to the Jury when dealing 
with individual accused's case that approver’s evidence should be received with caution 
but when he had mentioned it previously it is no misdirection), 54 C. 539, when 'reasonable 
doubt' was explained as lacuna in the prosecution evidence and at the same time the Judge 
mentioned to the Jury that the pcosecutioa evidence was full and sufficient in all particulars . 
not giving rise to any reasonable doubt but it the Jury were of opinion that something was 
lacking in the evidence there would be room for reasonable doubt, it was held that there 
was no misdirection 31 G.IST N. 410=101 Ind Cas 661. It was held to be a mis* 
-direction for the Judge to tell the Jnry that there was no evidence and ask them 
to return a verdict of not guilty, when be refused an adjournment applied for by the Public 
Prosecutor, empannelled a Jury and asked the Public Prosecutor to opeu the case, the 
Public Prosecutor stating that he bad no witnesses present in Court, 30 C W.K. 190. Omission ' 
to point out all the points in the accused’s favour on the question of identification o! 
property is not a non'direction justitying tbe reversal of the verdict when the evidence has, 
on the whole been, fairly put to them . S2 C. 223. A mere omission or a mis-statement in a 
summing up is not itself a mls'directian when tbe cose has been fully heard by the Jury but 
it will be otherwise if a mis-catriage of justice has occurred by such omission or mis-state- 
ment, the Jury having been probably misled by It, 23 Cr. L.J. 177=99 Ind Cas. 849. 
Mere non-direction is not necessarily misdirection Those who allege misdirection must 
show that eometbing wrong was said or that something was not said which was left to be 
understood. Every summing up must be regarded in the light of the conduct of the trial 
and the questions raised by Counsel on both sides. 19 C.W.N. 653 (F.B )=2I C L J. 377= 

16 Cr. LJ. 561=30 Ind. Cat. 113; 17 Cr. L J. 353 «t 360 = 35 Ind. Cas. 657=1 Pat L J.SIT. 
The charge to the Jury most be read as a whole. I! there ere salient propositions of law in 
it, these will of course be the subject of separate analysis But in a protracted narrative of 
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fact, the determinatJon of which fa ultimately hft to the Jury, it must needa be, that the 
^lew of the Judge may not coincide with the Tiowa ot others who look upon the proceedings 
in black type. It would howeTfit not he in accordance either with usual or with good 
practice to treat such eases as xaiadlrectlona, if upon the general -view taken, the case has 
been fairly left within the Jury’s pto'vince . . . These obserrations ate made in order to 
discounlenanee the idea that in the region of fact unless something gross amounting to a 
complete misdescription of the whole heaimg of the evidence has occurred, there ehould not 
beany iuterference. 4f C. 1023 (P.O.J at 1062-63 foUowtd in 29Cr. L,J. 721=110 Ind. 
Cas 577. Omission to charge the Jury on points of capital importance telling in favour of 
the accused, 17 Bom.LR. 1039; 18 C.W.H. 180=15 Cp.LJ. 147=22 Ind. Ca8.723; 
11 Cr. L J. 13a 4 Ind. Cas. 597 or omisaion to direct the Jury on an important point which 
may serve to help the defence, 44 O.L.J 253, is a misdirection. See also 28Cr. L.J. 19= 
99 Ind. Cas 51. A Judge ehould tell the Jury that absconding is a matter which is equally 
oonsisteni with mnocenee as with guilt and it could be considered only with the rest oi the 
evidence and that by itself, it la of no weight, 11 Cr. L.J. 537=6 Ind. Cas. 52. 

Appeals. — S. 418 lays down that where the trial was by Jury, appeal shall be oo a 
matter ot law only and B 423(1)(&), m/ra, deals with the powers of the Appellate Court. 
Where the Appellate Court is sstisded that there was a misdirection to the Jury, it is not 
houud to order a retrial solely on the ground of misdirection. The question for further 
consideration is whether the accused has been in fact prejudiced thereby and whether upon 
a proper summing up of the entire evidence, the Jury would have come to a dificrent cencln- 
Bloa, 8 W.R. (Cr.) 80 (P.B.) at 90 ; 1 W.R. (Ci-.! 51 ; 26 M 1 ; 25 C. 230 ; 30 C. 822 ; 29 C. 792. 
In a case where the Judge had not sufficiently explained the law to the Jury, a retrial need 
not necessarily be ordered it the Court is ot opiolon that the Jury accepted the evidesee 
which was placed before them and on the evidence the Jury had returned a proper verdicl, 

7 Fat. 361. 


Duty of Judge. 


298. (1) In sucli cases it is the duty of the 
Judge— 


(<i) to decide all questions of law arising in the course of the 
trial, and especially all questions as to the relevancy of facts which it is 
proposed to prove, and the admissiblity of evidence or, the propriety of 
questions asked by or on behalf of the parties ; and, in Ins discretion, to 
prevent the production of inadmissible evidence, whether it is or is not 
objected to by the parlies ; 

(6) to decide upon the meaning and construction of all docu- 
ments given in evidence at the trial ; 

(c) to decide upon all matters of fact which it may be neces- 
sary to prove in order to enable evidence of particular matters to be 
given; 

(d) to decide whether any question which arises is for himself 
or for the jury, and upon this point his decision shall bind the jurors. 

(2) The Judge may, if he thinks proper, in the course of bis 
Bumming up, express to the jury bis opinion upon any question of fact 
or upon any question of mixed law and fact, relevant to the proceeding. 


Illusfrafioiu. 

(a) It is pioposed to prove a statement made by a person not being a witness In the case 
on the ground that circumstaneee are proved which render evidence of such eiatement 
admissible. 
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. It U for Ibo JaSge. aad not lortbe Jorf, to decide whether the czUtcnco of those dream* 
■st&Dccs h\s been proved. 

(b) It is proposed to g'lTe seconder; eTldcnee of & document, the origtad of which Is 
Alleged to have been lost or destrojed. 

It Is the dut; of the Judge to deddo whether the original has bceu lost or dcstrojed. 

Province of the Judge and Jury.— *‘Tha dlstlnetloa between the provlnco of the 
Judge and that of the Jury Is in the English taw, elesrijr dcQued and obserred with jealous 
accuracy. The Jury must in all cases determlna the value and eScct of evidence which Is 
submitted to them. They must decide what degreo of credit is to bo given to a witness, and 
hold the balance between eacfllctlng probabilities. The law throws upon them the whole 
responsibility of ascertaining /deft la dispute and the Judge docs not attempt to interfere with 
the exercise of their unfettered discretion In this respect. But on the other hand the Judge 
has his peculiar duty ia the conduct of atrial. Ite must determine whether the kind of 
■evidence oSered la auch as ought or ought not to bo aubmitted to the Jury and what Habili* 
ties it imposes. \Vhere any questions of law arise ho alone determines them, and their 
xonsideratlcn is absolutely withdrawn from the Jury who must in such cases follow the 
direction of the Judge, or it they perversely refuse to do so, their verdict will bo set aside 
and a new trial granted. If in order to determine Ibis, It Is necessary to have recourse to 
evidence, as for insttnee to show that a proposed witness fs foeompetont, this evidence mast 
be received by the Judge, and adjudioated upon by him alone. The rule cannot be better or 

more concisely enunciated, than as laid down In a recent case If the evidence 

•oSered at the trial by either party is evldonco bylaw admissible for tho determination of 
the question before a Jury, a Judge is bound to lay It before them and to call upon them to 
decide upon the effect of such evidence. But whether such evidence when offered Is of that 
•character and desciiptlon which makes it adoaissible by law, Is a question for the determlna* 
lion of the Judge alone and is left, solely to his discretion Whether there is any evideuoe is 
aquestiontof the Judge but whether the evidence is sufficient is a question for the Jury, 
So when a question arises, as to the admissibility of evidence tbe facts on wbiob Its admlssl* 
blhty depends are to be determined by tbe Judge aad not by the Jury,” ForsyNi Hu, of Tr. 
"by Jury, pp. S83'83. Where the Judge charges tbe Jury to tbe eflect that there is not aaffi* 
clcot evidence to establish the plea of the aoensed be is really trsnebing upon the peoullar 
province of the Jury who are the sole judges of fact, 29 B. 219, what the Jury are to receive 
is for the Judge and what they are to believo Is for tbe Jury, Bataulal 452 ; when there is no 
evidence against the accused tbe Judge ought to charge tbe Jury for an acquittal and Bot 
to leave it to tbe Jury to say guilty or not gulUy, T W.R. (Cr.) 39. A jury may be satisfiod 
with minimum proof but where there is nothiog which amounts to proof the case should not 
he put to the Jury, 16 W R. (Cr ) 19 It is toe tbe Judge to say that such and such witness 
does In fact corroborate That is tbe tunctioo of tbe Jury and depends upon whether they 
believe tbe particular witness or not, 32 C.W.N. 643 at 93D. It is for the Jury to say how far 
the evidence is to be believed and If tbe facta as to which evidence fs given ace such that from 
them a iorther Inference of fact may legitimately be drawn, it Is for the Jury to say whether 
that inference is to be drawn or not. But It is for the Judge to determine subject to review 
AS a matter of law whether from these facts that further inferenea may legitimately be 
drawn— pet Lord Blackburn »» 3 A C. 193. What a Judge says to tbe Jury upon the 
law is absolute and binding direction on them What be addresses to them upon tbe facta are 
only such observations, as he thinks necessary and proper, in assisting them to arrive at a con* 
elusion upon tbe evidence which Is wholly Ibelr province to deal with as they tblnt-per 
Ifarliby, J., in 20 W.R. (Cr 1 41. The Jury ahonJd Uke the law from tho Judge, 6 Bom. L R. 
258 : 14 C. 164. The Jury, as has boon pointed out In several case are the only persons who 
can pronounce a dednite opinion on the guilt ot Innocence of the accused who are tried 
before them. They cannot abdicate their lauctloa in favour of tho Judge. They cannot 

Tcturna verdict to the eflect that they agreo-with whatever opinion the Judge may form as to 
tho guilt or innocence of the accosed, 4S CL. J, 477=30 Cr. L J. 94 {1)=113 Ind. Cai. 70(1). 

Scope of the aectlon.— This section does not lay down any principles on tho question 
of misdirection bnt it lays down what are the duties of tbe trying Judge in a criminal ease 
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fact, the deteimiaation of which ia ultimately left to the Jury, it must needa be, that the 
view of the Judge may not coincide with the views of others who look upon the proceedings 
In black type. It would however not be fu accordance either with usual or with goQd 
practice to treat Buoh cases as misdirectiona, if upon the general view taken, the case has 
been fairly left within the Jury'a ptoviucB . . , These observations are made in order to 
discountenance the idea thatin the tegfoa of fact unless something gross amountiugtoa 
complete misdescription of the whole hearing of the evidence has occurred, there ahonld not 
he any interference, 41 C. 1023 (P.C.) at 1062-63 followed in 29 Cr. L,J. 721=110 Ind. 
C&s 577. Omission to charge the Jury on pointa of capital importance telling in favour of 
the accused, 17 Bom.LR- 1039; 16 C.W.N. 180=15 Cr.LJ,147=22 Ind. Cas.723; 
11 Cr. L J. 13w4 Ind. Caa. S97 or omisaion to direct the Jury on an important point which 
may serve to help the defence, 44 G.L.J. 233, ia a misdirection. See also 28 Gr. L.J. 19= 
99 Ind- Oae 51. A Judge should tell the Jury that absconding is a matter which is equally 
oousiatent with innocence as with guilt and it could be considered only with the test of the 
evidence and that hy Itsell, it le of no weight, il Cr. Ij.J. 557=9 Ind. Caa. 52. 

Appeals.— S. 418 laya down that where the trial was by Jury, appeal shall been# 
matter oflaw only and S. 473 (1) (5), tn/ra, deals with the powers of the Appellate Court. 
Where the Appellate Court is aatiaded (hat there was a misdirection to the Jury, it is not 
hound to order a retrial solely on the ground of misdirection. The question for further 
consideration la whether the accused haa been in fact prejudiced thereby and whether upon 
a proper summing up of the entire evidence, the Jury would have come to a difletent conclu' 
eion, 5 W.R. (Cr.) 8Q (F.B.) at 99; 1 W.R. (Cr.) 51 ; 26 M 1 ; 25 C. 230 ; 30 C. 822 j 29 C. 782. 
In a ease where the Judge bad not auffiefeutly explained the law to the Jury, a retrial need 
not neoessaiUy be ordered it the Court h of opluion that the Jury accepted the evidence’ 
which was placed before them and on the evidence the Jury bad returned a proper verdict, 

7 Bat. set. 


Duty of Judge. 


298. (1) In such cases it is the duty of the 
Judge — 


(а) to decide all questions of law arising in the course of the 
trial, and especially ail questions as to the relevancy of facts which it is 
proposed to prove, and the admissibhty of evidence or, the propriety of 
questions ashed by or on behalf of the parties ; and, in his discretion, to 
prevent the production of inadmissible evidence, whether it is or is not 
objected to by the parties ; 

(б) to decide upon the meaning and construction of all docu- 
ments given in evidence at the trial ; 

' (c) to decide upon all matters of fact which it may be neces- 
sary to prove in order to enable evidence of particular matters to be 
given; 

(d) to decide whether any question which arises is for himself 
or for the jury, and upon this point his decision shall bind the jurors. 

(2) The Judge may, if he thinks proper, in the course of his 
summing up, express to the jury his opinion upon any question of fact 
or upon any question of mixed law and fact, relevant to the proceeding. 

•NftufraAons. 

(a) It la proposed to prove a Btatetneni made hy a person not being a witness In the case 
on the ground that circumstances ate proved which render evidence of such alatement 
admissible. 
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It h !ot tbe JoJp-. ttd net Irtll* Jcri.la d-'J* li. tt IS*^- 

it»ccs b'* be«J 

(b)Illi rrciwl lo pt> i-.-bit-.-l. l>* fl'C'.il <! »i'!i ll 

allegsa to biTe bc«i lent cr i»»tnyfd. 

It li tbe duty of the Jodee to «fc»lh»t the >.»• I'*t er d* tr-yrl. 

Province of the Judte ind Jury.— *'Th» dl't'n'P'o ih* c! the 

Jodceandlhetollhe Jory Uln lh» Krclltb U*. dwly *'■1 fl*«TTM witS^ehere 

*ccutecy. Tbe Jary DOit i*i tll e*'M d»t»rrjloe th* e»Ic» e^d efo*! cl r»)d»-*« wbi;h li 
suhmlttod lo them. They J3s»t decide •t*l d»cf»- cf crrdit le to rvfT to • »5d 

bold the bal&Qce b(t«T«n fcaSietic? yrohellliti'e- Tb» lew thnwi lh»n the whole 
Tcsponelbilityof eieerUlBl-g/jrfj IndUyaUfcnd lb*dcJr»d-««i n t el'etnyl to Hietf*re wUh 
theexerciteofthdracfelUreddiKnUco In this te*r«<t, P-tm the cth»T ho-,5 the JcJci 
has hii yecallor doty la the eondoetet a trial, lie tncil d'lmalne «h<thrt th*klode{ 
«Tideace eflered li each ai oaght or caght not to t-e »obraMl«! lo the Jery and whet llshlli* 
tiea it imposei. \Then any qaeatioai ot law atite be al'r.e deUrtnlr.M lb*tn, a*-d their 
nonsidentlen ii ahiolately wilbdrewn froci tbe lory who nmt in fs:h iiowthe 

direction of tbe Jndge, or it Ibey r<rT«r**ly nlc»c to do »■*, their verdict will wt aride 
and a new trial granted. If in order to dcUmlne thU. It It n»ce«nfy l-o hove rreour** to 
evidence, as for inetonce to ahow tbot a propo»«<l wltneso li lorotnpelenl, thli evidence mn*t 
he received hy the ledge, and adjndiested opoa hy blm alone. The rule cannot l>e l«tur or 
xnareconelsely esnscUted, than aa hid down In a recent caie. .... It the evidence 
•offered at the trial by cither party It evidence by low adtniiilble for the de'.emlnotlon el 
the question beirre adnry, a Jedga It bound to lay It b<*Ior« them end la call upon Ihem to 
4eeide npon tbe effect c! rsh evidence. Ilut whether cueh evldenea when offer^ li of that 
■charaeter and deacsynlcn which makes It adml«*lble by I tw, la a queiUan (or the determlna* 
tion o( the Judge alcseasd is left, folely to hu discretion. Whether there li any ovidenco ti 
a question lor tbe Judge bat whether tbe evidence Is sunUlent li a question tor the Jury, 
5o when a qealten arises, as Co (he Admissibility of erfdence the fseis on whioh its ndmlisi* 
btlity depends are to be dctermlood by the Judge and not by tlie Jury." I'oni/lh 0 / 3V. 
ly Jury, pp, 2S2‘63 Where the Judge elmgoc tbe Jury to the etlect that there ia not lUfll* 
cieotevidenee to establish the plea e( the aocuicd ho is really Irenohlng upon the peouilat 
province 0 ! the Jury who arc the solo fudges o( foot, 39 D. 3ltl, what the Jury are to rcotlfo 
la for the Judge and what they tire to believe Is for the Jury, Ilotantai <63 when thoro |i no 
evidence against the accused the Judge ought to charge Iho Jury tor an acquittal and not 
to leave it to the Jury to 8.iy goUty or not guilty, 7 W.R. (Cr.) 39, A Jury may bo lalisflod 
with miaimmn piool but where there is nothing which amounts to prool the case should not 
he put to tbe Jury, IB V R. (Cr ) 19 It is tor the Judge to eay that auob and suoh witnosa 
does In (act corroborate. That is tbo fuactloo ot the Jury and depends upon whothot they 
believe the particular witness or not, 32 C.W.N. 845 at 930. It is for the Jury to a-vy hoW fat 
the evidence is to be believed and H tbe facts as to which evidence is given are suoh that from 
them a turther inference of fact may legitimately be drawn, it Is for the Jury to say whether 
that inference la to be drawn or not. Bnt U is for the Judge to dstermino subject to review 
ns a matter of law whether irom these facts that further Inierence may legitimately bo 
drawn— per Lord Blackburn tn 3 A C 193. What a Judge says to the Jury upon the 
law is absolute and binding direction on them. What be addresses to them upon the facts are 
only such observations, as be thinks necessary and proper, in assisting them to arrive at a con« 
elusion upon tbe evidence which Is wholly tbeic province to deal with as they think-par 
afnrAij'. In 20 W.R. (Cr)41. The Jury should take the law from the Judge, 6 Bom LR. 
USS ; 14 C. 1B4. The Jury, as has been pointed out in several case are the only parsons who 
can pronounce a definite opinion on the gnilt or iunocenca of tbe accused who are tried 
before them. They cannot abdicate tbeic fauction in favour of the Judge. They cannot 
return a verdict to the effect that they agree'witb whatever opinion the Judge may form as to 
the guilt or innocence of the accused, 48 C L. J. 477= 30 Cr. L J. 54 (!) = 113 Ind. Cat 70 (1). 

Scope of the section.— This eeetion does not lay down any principles 00 the ^ 
of misdirection but it lays down what ate the duties of the trying Judge fo • criminal 
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tried with ft jQi 7 l) 0 tb]Q the coarse of the iri&I sod iaihs summiognp. It Is laid down at the 
close ol the seotioo that the Judge may, il ha tbloks proper, express to the Jurj his opinioa 
OQ a question of faot or upon aoj question of mixed law and faot relavaot to the case. Maoj 
of the Indian decisions have laid down goalificaiiooa which are in the nature of legislation 
than interpretation of the eectioo. A Judge has a right to express his opinion and if such 
expression of opinion is unfairand pre^utdlces theaconsed, the appellate Court can and should 
Interfere to remove the consegneoces of sneh action hjr finding misdirection; but to this clear 
and sound rule of law some Courts have added the cmndiMon in eSect that everj word that 
a Judge sa;a wherein be expresses his opinion ehoald be qualified by most elaborate safe* 
guards pointing nnt to the Jnty that It was for them to decide a particular fact, 29 Cr, L.J. 
721=110 Ind. Cas> 577, The law of evidence is a part of general law. The question of what 
fs or what is not evideoce, that is to eaj what amounts to or does not amount to in law 
to evidence is a question to be decided by the Judge, as is the qnestion whether there is any 
evidence in iaw to go to the Jnry. BJmllarly the qaestion as to what is or what is not, what 
amounts or does not amount to corroborative evidence in law Is a question to be decided by 
the Judge. Simiiariy it is the duty of the Judge to direct the attention of the Jury to these 
portions of the evidence confirming or corroborating the accomplice’s testimony which 
corroborates or does not corroborate in some material partScuiars tending to show that the 
accused committed the oSence charged, 32 GW.N. 933 at 939-50. What the Jury are to receive 
it is for the Jndge to decide and what they are to believe is for the Jury, Ratanlal SS2, 

Judge to decide questions ot Law.—The questions (1) whether a communication 
is privileged, 10 WR. fCr.) ii ; Ratanlal 730; (3) whether the ofienee of rape was committed 
when complainant was found to be a consenting party, 19 B. 735; IS) whether a child is 
competent to give evidence, are questions of law, for the Judge to decide ; but a question as 
to a previous couvictlon of the accused is a question of fact lot the Jury to decide, 6 W. B> 
(Or), 60; 20 W. R (Cr.)40. Itlsthedoty of the Judge to decide all questions of iaw 
arising in the course of a trial, li his decision is erroneous it is liable to be corrected by a 
sspenOE telhanal In appeal or la tevUioin ; but m loog as the case is before the Judge, he is 
responsible foe the decision sad he caooot releve himself of that responsibility by seeking 
advice or instructions even from a superior Court It Is on this principle the Privy CoudcII 
in 28 C. 621 disapproved, the procedure adopted by the Judges of (he High Court consult- 
ing a brother Judge as to the construction of » JJengah document 18 Cr. L J 913=42 lad. 
Cas. 145. Whenever Irom a given state of facts lound by the Jury to be true, the law ban 
settled that & certain InferenCQ shall be drawn, it Is the duty of the Judge to pronounce 
what the legal inference is end not to leave it to the Jury to determine. In others words, if 
a Etatutory enactment or uniform course of decisions fa is put a particular construction on 
proved or admitted facts, it is the prorinoe of the Judge to declare that construction where 
the circumstances of tbs case are suoh that it applies to them, Forsyth Sis. Tr, by Jury, 
p. 287. 6ee also Hid, pp. 281 & 2S5. 

Judge to decide queatioaa as to relevant of facta.*— It is lor the Judge end not 
for the Jury to decide all questions as to'the relevancy ot facts. As to relevancy of lacts see 
Bs. 4 to 16 of tbe Indian Evidence Act. The question as to the relevancy of a confession is 
for the Jndge to decide, 26 U. 38. 

The admissibility of evidence.*— laaGesatons trial what the Jury are to receive Is 
for the Judge and what they arc to believe is for the Jury. The question whether a confes- 
sion was voluntarily made or not, has to be decided by the Jndge for admitting orexelndingit 
in evidence. The Judge mnst admit it if if was made voluntarily and not caused by Indoce' 
ment^tbreat or promise, 11 Bom. L. R. 332=10 Cr. £, J. 63=2 lod. Cas. 517. 37bether 
there he any evidence Is for the Judge and whether sufficient evidence is lor the Jury, Ros. 
Cr, Ev \i Pro,, p V8 USlh Ed,), sec also 20 B. 218. 8o also whether the accused was in 
police cnVlody so as to make the conlee^oa admissible in evidence, 31 M. 127. It Is also 
for the Ja^e to determine whether confesalons retracted at the trial are Admissible, 
Ratanlal 73^ The admissibility ofa oonfession Is for the Judge and its truth or tofrity Is 
)or the Jury, iV a confession Is voluntary but false, the Judge must admit it In evidence and 
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pnt It to the Jnry with proret dlnMlIoni M to Hi Wiltf for the pnrpo«e ol •ppraWraent ct 
it» worth. It theConri doubts the TolanUrloeu o( a eonfcsiion, it muit b« excluded from 
cTidence, 52 C. 67. It it In the proTlnco el the JudRo to judfie the Intention ol the kcumJ 
as it Is in theproTince of the Jurr to Tretsh thaevldsnee me to the truth or fslsilr of the 
same, 3 W. R. (Cr.) S3. Uoder this scotioa ft it the doty of the Judge to decide the 
admUsibiUtj of the oridenco and ho has to discharge this duty IrrctpectlTo of the question 
whether objeticn has or hat not been Ltkeo bj the parties, ^yhen a confession is retracted, 
he has to decide whether it has been duly recorded and free from Infirm llles aud made toIoo* 
Util7, 28 Cr.L-J. 606^83 tod. Cai.m Where a Judge aald that If the confession wer» 
true it was enough to warrant a conneetlon without stating Its releranep or otherwise, It 
was held that the Judge had misdirected the Jurj, 28 M, 33. Sco also Ratanlal 6)2. 

Propriety of queatlona asked —I d this eonneetioo see (I) Ss. 141 to 143 Indian 
Bridence Act as to leading questions. (3) 6. 146 as to lawful questions In eross.examlnatioQ, 
(3) S, 151 as to indecent and scandalous questions, f4} S. 153 as to questions Intended to fa* 
suitor annoj, (5) S. 131 questions regarding conduct as Judge or Sfaglitrate. 

In his discretion prevent production, of Inadmlaalbie evidence.— It Is tbo 
duty of the Judge to prevent the production of In^missiblo evidence whether objected to by 
the patties or not. That duty will bo best fulfilled in c.ases of confessions, by the Judgo 
inquiring from the accused or If be Is represent by a pleader from his .pleader whether 
the conlesMon proposed to bo put in Is oris not objected to. Ifobjeetcd ills forbim to 
decide its admufibility or otherwise. He ought not In any eircumstmees to throw 
on the Jury the doty of saying whether the confession Is voluntary or not. It may 
bo that the Jury in considerlog all the eircumstanees may take the question of tbo 
TOluntailoess of the coofcsslon into eoQsidcration but tbo question of the voluntary 
character of the coofcsslon and its admissibility is not to be left to them by tbeJndga. 
The weight to be attached to a confession admitted in evidence by the Judge may 
be left to the Jury, 11 Bom. LR. 332t«10 Cr L.J. 63-2 Ind. Cas 517. The 
Judgo is given a discretion to preveut the letting in of inadmissiblo evidence. The moment 
a witness begins to give hearsay evidence which is inadmissible, it Is the duty of the Judge 
to stop the witness. It is not enough If the Judge subsequently asks the Jury to reject such 
hearmy evidence and decide on legal evidence. 7 W.R. (Cr.) 25 ; and 8 U.L.T. 372® 
11 Cr L J 683=8 Ind Cas. 573. It is the duty of the Judge to see that the evidence which 
should not be allowed to guin. say a privileged communication under Ss. 126 and 127 ol the 
Indian Evidence Act, statement to a pleader or bisclerk. Is not let in, though no objection 
Is raised by the accused, 23 C 736 : 52 C 67 at 77 Where material evidence which ought 
not to have been admitted ts allowed to go in along with other legally admissible evidence, It 
would be mere speculative refinement to hold that the Jury must have relied upon the latter 
and rejected the former, 27 B 626 at 633, There are certain exceptions to the law regulat* 
ing the admissibility of evidence which apply only to criminal trials and which have 
acquired their force by the constant and invariable practices of Judges when presiding in 
criminal trials They are rules of prudence and discretion and have become to integral 
a part of the administration ol tbe criminal law as almost to have acquired the full force of 
law. A familiar instance of such a practice is to be found in the direction of the Judges to 
Jutics strongly warning them potto act upon the evidence of an accomplice unless it la 
corroborated Such practice has found Us place in the administration of criminal law, 
because Judges are aware from their experience that in order to ensure a fair trial for the 
accused and to present the operation of todireet but not the less serious prejndice to hit 
intercH, it is desirable in certain citcumvtaoces to relax the strict application of the law of 
evidence— per Lord lU^dxng in 191) A.C. 96). 

Suh»aeCtlon (I) (b).— The construction of written documents fexcept In the ease of 
inncndoes in libel) is entirely for the Court which most determine what tbe legal effect of 
tbe Instrument is. but where it contains vrords of technical art, or which have by any local 
nsage a particular meaniog. this Is submitted to the Jury who hare to pronounce what that 
meaning Is : and then the Judge, having had the language thus as It were translated to 
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him, defiDes the Jegil coasegnences nhieh ioUow the documeolitseJ/, Forsyth 
2V. ly Jurj/.j). 284-S5. 

Meaning and construction of cfocumentA.-'-Intetpertatioa and application are two 
distinct things laUing under diflerent categories, luferpretatlon of a document is for the 
Judge and its application to a particular case is the function of the Jurj, A Judge is entitled 
to draw attention to an alteration on the face of a documeat alleged to be false, 1? W.E. 
<Cr-| 58- It >8 for the Judge to point out to the Jurf the legal effect of a document or a 
portion of it relied on by the prosecution or defence, 3 BI.R. (Cr.) 69, 

Sub'section (2).— This sub-section enables the Judge to express his opinion to the Jury 
as to the e#eot of certain portions of the eridenoe, but at the state time he must he careful 
to add that they are not bonud hy his opinion, bnl that It is for the Jnry to form tbeir opinion 
on the evidence on record, 10 C 970; 34 C. 698; 13C.W.N. 153; TC.LJ £99; 4C.W.N. 
196 and 576, 26 21.467; 14 A. 25; 23 B. 316; 28 Gr. t.3. 177^99 lad. Cas. 649; 6 Bom. 
Xi R. 31 ; 35 C. 531 ; 2S C. 230. A Judge while directing the Jury is clearly entitled to 
express his opinion on the facts of the case, provided he leaves the issnes of fact to the 
Jury to determine, 12 Gr. App. Cas. 22t ; 26 A.4<.J. 296 at 297; but ha should not 
express his opinion on important matters of fact so positively as to leaveto theJnry 
no loop-hole for taking any other view 1 W.R. (Cr.) 2 and 23; RatanlsI 743 and 728. 
If a Judge attempts to take a case out of the Jury's province by something io the 
natureof Imposinghis own view upon tbe Jury, it is aosse of misdirection ; but >i he 
simply states his opinion which tbe law allows him to state in such a manner that 
intelligent Jurymen abould see for themselves that is only bis opinion and ootbiog 
olse, it is not necessary for him to add as a safeguard a remark that it is only his opmloo 
and they ace perfectly at liberty to form tbslr own. I! such presumption were made tbs 
Jary aystem would stand condemned. If the Jury were not wanting in ordinary intelligenes 
and are not servile, It IS clear that a Judge who expresses bis opinion on a point of fact as 
hla own opinion does not regulre to add tbe gualifioation that tbe Jury need not accept that 
opinion unless they wish to do so. On guestloos of fact tbe Judge’s opinion in no way bmde 
the Javy but tbe Judge bas a right to express bis opinion so that the Jury may know what 
it is. The principle underlying the rule by which tbe Judge is permitted to give his opinion 
in his summing up and tbe manner m which Shat opmioo should be given is stated thus by 
6ir James Pitz James Stephen “ After tbe evidence is concluded the Judge sums up ; hia 
position from first to fast is that ol a vtoderaior between two Jitgiants He permits or forbids 
certain things to be done, but be Crigioales nothing. Hia summing up miy aud generiliy 
does indicate bis opinion, but it is an opioioii which le tbe result o{ the evidence laid before 
him and not of an iodepandeut Inquiry." In tbe case of Judges m India who are permitted 
to call witnesses Independently in cases where they think it necessary they do occasionally 
originate. To all intents and purposes the fact remains that the opinion of the Judge in 
summing up in India is almost invariably tbe opinion on the evidence laid before bim, 
29 Or. LI. 721 at 723sllOIad. Ca8.S77. When a Judge fays down that there is sot sufficient 
evidence to establish tbe plea of tbe accused, be, in fact, trenches upon the peculiar province 
of tbe Jury, 20 B. 215. The Judge ebould not state his own view of important matters of 
fact BO positively as to leave to the Jury no loop-bole for taking any other view, 1 W.R. (Cp.) 
23; Ratanlal 745; 13 W.R. (CrJ 34; 20 W.R. (Cr.) 41* Native Juries are in all eases too apt 
to follow what they imagine to be the opinion of tbe presiding officer and any expression of 
tbe Judge’s own eentiments should be avoided. Tbe most th.it a charge should contain is a 
atatement of tbe evidence pro and eon with a ruaning commeatary as to its agreement or 
digagreement wjtb tbe other facts of the case, f W R. (Cr.) 26. They are too apt to take 
what they think of the Judge’s opinion as tbeirgnide without p.aying any attention to the 
tacts of the case and eo a Judge should gn no (arthec than a general commentary on tbs 
evidence and a elatement of what is tbe fegaf effeoee proved ehoaJd such evideacebe credited, 
d W.R. (Cr.) 2 at 3. But in tbe matter of eiftlag evidence and of weighing of proiibilltles 
tbeJodge m.ay probably have more experiuice than the Jury and there Is no reasou why 

ibe Jury ibould not have (be benefit of thatexperienee, 1864 W.R. fCr.) $. It is no objec- 
iion that tbs Judge lets the Jury know tbe Impreesioo which the evidoaea has made on bis 
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CC9 

tntnd tod tt kII crents the pirtj objectinf; to toch ■ eoane ihnuld th'iw th^t lh» inrr<^<l<'ti 
tntcrUtned by the 3\5dR« Mt JatUStd by the cTldeBce, 5 W R. |Cr ) SO tT.R t et SI. 

Any question of mixed liw and fact.— For example (l) the question whether 
there is auy eTidence to go to the Jury, (2) the question as to the ressonsble lime for post- 
poning a trcsl under 8. 814, tn/ra, (3) the qoetlloQ nheiher a child ol tender years is com- 
petent to gire eridenee, (4) the question as to hona /Idri. negligence, rcssonabie cause, due 
diligence etc. In a (rial by Jury, It is the lonction of the Jury to find tho (.acts upon tho 
exidcnca laid before them and lor that porpose to be guided by tho Judge as to tho law 
which is applicable to tbe case and in all cases It Is the doty of tho Judge to point oat to 
them the law. Tho law of eTidcneo is a part oftbo general law. Tho question is what 
ta or what is not eridence, that U to say, what amounts or does not amount in law to otI* 
denco is a question of law to bo decided by the Judge, as Is tho question whether there la 
any evidence in law to go to the Jnry. Bimilstly tbe question as to whstii or not, what 
amounts or does not amount to eorroborativo ovideoco In law is a question of law to ho 
decided by the Judge, 32 C.W.N. 645 at 643. 


Duty of jury. 299. It 13 the duly of the jury — 

(а) to decide which view of the facts is true, and then to return 
the verdict which under such view ought, according to the direction 
of the Judge, to be returned ; 

(б) to determine the meaning of all technical terms (other than 
terms of law) and words used in an unusual sense which it may bo 
necessary to determine, whether such words occur in documents or not ; 

(e) to decide all questions which according to law aro to bo dcomod 
questions of fact ; 

(<f) to decide whetlicr general indefinite oxproislons do or do 
not apply to particular cases, unless such expressions refer to legal | ro» 
cedute or unless their meaning is ascertained by law, in oillior of which 
cases it is tbe duty of the Judge to decide their meaning. 

J/fu5(ra(Mn9. 

(a) A is (rica lor th« marSet of B. 

It IS the doty of tbe Judge to explain to the Jury tbe distinction between murder and 
culpable homicide, and to tell them under wbat views of the (acts A ought to be convicted 
of murder, or of culpable homicide, or to bo acquitted. 

It is the dnty of the Jury to decide which view of tho (icti Is tree, and to return a 
verdict in aceordsnee with the direction of tbe Judge, whether that direction is right or 
wrong, and whether they do or do not agree with it. 

(&) The question ii whether a person cotcrtalnod a reitonxble belief on a psrtlcuUi 
point— whether work was done with reasonable ikill or due dtiigence. 

Each of these is a question (or Ibe Jnry. 

To decide which view of the facta fa true— "The Iiwd’i^notdrmsn thitlbey 
{Jnry) tbonid act on certainties aod npon ecrUInties alone. In the pa(t.-igs of our lives. 
In onraets, in oar tbooghti, we do not deal with certainties — sse act on Jest and re^vonabte 
ccnTletiocs, founded open Justice aud reasosable grounds*'— per I/trd CcUri/tjf. Tbe whole 
view of the facts alleged, is to be taken Into eosslderation ar.d then d>!clde wLstber 
taken of tbe facts by tbe rroscention leads to theccccluslcn ae to tic guiU of ‘ 
perKQ. Bee the Illcttraticns to tbe acetioo. Fcr czimple, in a «aaa 
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obvious disadvantage which mJgklappeilain So any other form o! procedure by Bllowlng theta 
to dlsperEa after delivery o£ the charge will open the door to all binds cf possible abuses 
aoch as the chanca of an improper eommustcatioo being made to the Jury by 
persona, or by the Jury to perrons intereeted in the snhject matter ol the trial. %Vbere, after 
Judge's charge to the Jury, the Jury weraallotved to disperse for fioveral hours and then permit- 
ted to return to consider and deliver their verdict the trial was held bad. 2S Cr. L J. 86t=&6 
Ijod. Cas 717. Bee also 22 (tW.-K. 7M=27 C.t.J. 553-19 Or. L.J. 737~«S lad Cas. 513. 
At the conclusion ol the trial the Jnry are nob allowed to separate uatil they have couaidered 
and returned their verdict or have been discharged for failure to agree. The verdicUis to be 
delivered by the formaa aad the assent of the Jurors to s verdict pronauaced hy the 
foreman in the presence and herring of the rest without their express dissent is to be conclu- 
Bively presumed. Arch, Cu PL Ev. &Pr,p. 203 (2Sth Sd.} If a Juror after the summing up 
separates himself from his colleagues and not being under the control of the Gourtcouverses 
or IS io a position to converse with other persons, it constitutes an irregularity which 
renders all the proceedings ahotUve, and the only course open to tbeConrt is to discharge the 
Jnry end commence the proceeding afresh. If the Jury are unable toagree upon their verdict 
without retiring from their box they may withdraw to a convenient place appointed for that 
purpose) an officer being sworn to beep them, and to suSer uoue to speak to them without 
leave of the Court or speak to them bimseU except only to asb them whether they ara agreed. 
Dazing the retirement of the Jury no officer of Court may enter into any dfscasslon with the 
Jury as to the case or answer any ^uestlon.pot to him by them. If any farther assistanea 
is required by them it mast begtveaio open Court by the Judge in the presence of the 
■accused. Ibid. Sll The Jury are oot entitl^ to discuss the case which U being tried before 
(bsm not can they talk to any oae connected with the accused, B3 C. 279 at 283. 


30 1 . Whatt the jury have considered their verdict, the foreman 
shall inform the Judge what is their verdict, or 
what: is the verdict of a majority. 


Delivery ol verdict. 


The law does not prescribe any parlionlar form in wbioh the Jury ought to return their 
verdict, and they are at liberty to deliver it so any form which they thfnh fit, Id W.S. fCr.) 
59 The Jury may igneta the grave charges and return s verdict ol guilty on a lessor 
charge, 3 W R. (Ct ) 31, A Jory trying an ofieocc has authorUy under B. 233, sttpra, to find 
as an incident in such trial, tbat certaia facts only which constitute a minor offence have 
been proved and retaru a verdict of guilty of such offence, thoogh snch minor offence be not 
triable by Jury and the accused Is not discharged with such minor offence, 26 U. 233. If the 
Jury wish to say something in addition to their verdict, they must he allowed to do zote-g., 
a recommendAtiOQ for mercy, and a Judge ought not to stop them the moment the verdict 
of guilty" or ‘‘not guilty" IS delivered by the foreman. In this country it la undesirable 
to stop tbs Jury at such a stage of the proceedings, for it may so happen that before the 
verdict IS recorded, iha foreman cl the Jury may make aotae observation io respect of that 
verdict which may show to the presiding Judge that the Jury have not properly understood 
thacasaand that it would ha tfaudnty of the Judge not to record the verdict hat to re-charga 
the Jury eo as to lay the case properly before them, and when the words which the foreman 
attempted to add wete'very 'material, the HigbCourt urdered a retrial, as the acenaed was 
prejQdiced 30 0.483. The verSlet of the Jury should be (he collective opinion cf the Jflrf 
ns a body arrived at after malur-e considetation and ascertained and announced by the fora- 
man. Individual optoiim cannot he asked by the Judge even where they ate sitting as 
Assessors on some of the charges, 36 H. 583 at 8*a. Where there are mote than one accused 
and where there are soveml charges. It weald he a convenient course if the officer of the 
Court were to take the verdict oE the Jury upon each charge separately, 60 C. 658 at 663, 
The sworn statements of Jurors and the evideneea of admlssioa by them ss to the mode is 
which their verdict has been atevted at arc iaadmlssiblc bat the evidence of ether petsOBS 
a* to the same is admissible. 19 0, 603, 
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302. If the jury are not unanimions, the Judge may require 
them to retire for further consideration. After such 
a period as the Judge considers reasonable, the 
jury may deliver their verdict, although they are 

not unanimous. 

This section hys down the procednrA to bo followed when tbo Jury diQor It is only m 
cases where the Jury are not unanimous in their verdict that a Court may require them to 
retire for further considention hut alter delivery of the verdict, the Judge caunot direct the 
Jury to retire for further eonslder.itlon. Where it is unanimous, it must be received by 
Judge unless it is contrary to law, S C. 871 at 673 ; 13 Cr. L. J. 678^=23 Ind. Cas. 1006 ; 3Cr. 
L J.l. When the Jury are not unanimons in the verdict, tbo proper course for tbo Judge 
is to require them, under this section, to retire for. further consideration giving them 
further direction on matters of law, 6 Bom. L.R. 258 at 261 ; 8 C, 739 at 759. In cases of 
disagreement among the Jury the individual opinions of the members are never intended to 
be disclosed, 36 U. 585. In cases of disagreemeot among the Jury, the individual opiulon 
of the Jurors by name are not intended to be disclosed, aod such a procedure is irregular, 
26 Cr. L J 1396«89 Ind. Cas. 386 where 36 U. 583 is/oRou’ri. When the Judge agrees with 
the verdict ol the majority such a verdict in law. has the same eSect, as a unauimious 
verdict, 19 G.W.N. 633 (F.B.)ssl6 Cr. L J. 661s30 Ind. Cas. 113. 


303. (1) Unless otherwise ordered by the Court, the jury shall 
Verdict to be iven ^ verdict OH all the charges on which the 

on each charge. accused is tried, and the Judge may ask them 

ivestion questions as are necessary to ascertain what 

their verdict is. 


Questtoni and ans- (^) questions and the answers to them 

were to be recorded. ghall be recorded. 

Scope of the oectlon. — This eection enacts tbo principle ol English law laid down 
by Blachbwn, J. m L R. 1 Q.B. 289 at 319. **lt is the duty of the Judges to taka care that tbo 
verdict of the Jury Is not imperfect and if the Jury have completely omitted to answer tbo 
questions left to them, they ought to point out the omission and to have it corrected. When, 
however, the Judge receives an Imperfect verdict, it is clear that the Judge has made a 
mistake; and he ought not to have discharged the Jury. But one good verdict is given the 
oa.e is rcajtid\eata It the verdict of the Jury is not imperfect, the Judge has no right to 
question the Jury to find out the reason tor their verdict.” A clear and coocise finding of 
the Jury on the main facts submitted to thorn should be accepted even though a verdict of 
not guilty has been delivered 7 Fat 55. Tbo verdict is to be received in the form in which it 
Is given. The law does not prescribe any epcciGo form la which the Jury are to give their 
verdict. They may give it in aoy form they think fit and if it Is not exhaustive it is theduty ol 
the Judge to question and elicit a completo finding, 3 Cr. L.J. 1 at 3 (F.B.)b 3 L.B.R. 73, the 
Judge has no power to control It, 7 W.R. (Cr.) 22 ; 2 A.L,J. 475=2 Cr. LJ 357. The 
Indian authorities preponderate against questioning the Jury where tbeir verdict Is general 
and has been delivered without ambiguity and without Incompleteness and where there Is 
no rea«on to suspect a misconception or disobedience of the doctrines of law, 9 C, S3 ; 8 C. 
739 at 751 ; 9 C. 871; 7 W.R. (Cr ) 22; 19 6.733; 6 Bom. L R. 253 ; Ratanlal 24) and 442 ; 
llCr.LJ 557=8 Ind Cat. 52; 21 Cr. L.J,829 = 531nd,Cai. 829, but to ascertain the true 
verdict questions may be put to the Jnry and such questions and answers are to be recorded, 
8 C. 739 at 754 ; 60 C. 653 but where a cleat verdict Is given there is no power to question the 
Jury, 9 C. 53 : SO M. 469 ; 2 A.L.J. 475 =2 Cr. hJ. 357. 
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Sfis!! rctijfn a verdict on ail ilie charge5“~Ii tfae Jory return a verdict ob 
B 07HS Gounts but disagree on otlten, it nould seem that the accused can ba retried ob 
• counts on V7ljicb the diBagteemenk has taken place, even aJter judgment on the couota on 
■which he has been convicted or acquitted as each Count Is a esparata indictment but whera 
the counts ate not distinct offences but a ^glotrausactiofi, the accused is entitled to plead 
anlrejois conrici or aegmt on the cecoad turf, Jreh. Cr. PL & Ev. Pr. p. 213 (S5kh Ed.) When 
Jhe vetdiet given by the Jury was confueed audunintoliigibie it was the duty of the Judge 
to obtam from them a proper and correct verdict before accepting the same. When an accU" 
eed W43 charged under Ba. 304 and S5S I.P.0 «nd tba Jury returned a verdict of not guilty 
under S. 301 and on being asked their verdict on the otboc ebsrge returned a verdict of 
guilty under 8, 831, IP. 0, !t was not proper for the Judge to hava accepted that 
verdict, 43 C.L.J. 537. 

The verdict may ha general oi special. A general verdict is tha ordinary verdict of 
** guiH^” or “noipuDfp" hut a special verdict iaoDO where the Jury state fchci'r findings oa 
all questions of facta which are necessary to decide the case and it remains for the Judge to 
apply tholawtothosefindingauaderB 299(a), njpra Verdict means the collective ogmioa 
of the Jury as a body arrived at After mutual coQsullation ascertaiBed and piononnccd by 
their loremsn, 26 Cr. h 3 1346 (t)=8£l lad. Cft3, 36S. The Jury ate not bound to totara the 
verdict in any particular form. See also 36 iS. S85. VnUss otherwise onJered by the Court, 
the Jury are hound to return a verdict on ail the chafes on ■wbich the accused is tried, 4t 
C. 4073 St 1038. Tbs regmterneatB of the law are satisfied if io retaroing the verdict the 
Jury leturne a verdiot of guilty on a minor oflence iormiog part of one of the charges, 
5 C. 871 St 873. 

Judge raay ask such questions as are necessary —This section which permlta 
questions to be put Co the Jury in order to nssorutn what their verdict la oegatives by 
implication a power on the part of the presiding Jndge to question them otherwise, 29 U. 9f . 
This aeotion no doubt empowers the Jodge to ask the Jury such questions as are ssesssaty to 
ascertain tvhat their verdtot is, but it was never coatemplsted that on ascerUiamg that the 
Jury are ant uoammous the Judge should make minute Inquiries to learn the nature of tho 
luajonty a-nd Us opinion at a verdtot according as U ooinoides wUb his own opinioa or not. 
tVhatever may be (he ogioioa of the Judge if be does go bo far as to ask the Jury vrhst is the 
exact majority, he ought to wceiVe their verdict without hesitation and il ha differs from it, 
ha ought to proceed under 8 307, %itfra, 10 C. 140 ; IS B 453, It la only when it is necessary 
in order to ascertain whafc their verdict really is that Judge la justified 5 b putting quesuons 
to the Jniy Unless* necessity of the kind truly exists Che questions 8« aoi jastiSed laiaw. 
Ko dcubt the Ijegislatuie has thought that it would bo very dangerous to give to the Judge 
the power of eioss-examioing the Jury after they had delivered their final verdict with a view 
to show that the conoIustOBS which they bad arrived at were not logical or were iacooslstent 
otluorder toprovida materials, upon whiobtbe Judge be enabled to dispute the finality of the 
aerdiot, 21 W.R. (Cr.) 1 Seealeo 7 Pat. 95. There is bo provision of law which empowere a 
Judge to question the Jury as to their rceeoQg for an unambiguous verdict, 28 B 412 ; 15 B. 
452.- SO K. 458; 43 Cr. LJ. B86«l5 Jod Cas. 1002 ;22 H-L J. S3S«13Cr.L.J 235<w 
i41nd. Ce.8. 669. Tbs Judge xnay question the Jury to ascertain what their verdict 
really is, e g., where there is apparently some larldng uncertainty la tbeir mind, but he 
must not cross'Cimaiaa them for the purpeso of abowlng that (be verdict js nnreascmahlo or 
with a view to rftetwaras dispute the finality of the verdict, 2l W R (Cr.) 1, WhcM the 
verdict IS ambifiuoos, it is the duty o! tho Jadgeto ascertain what they meant, and for this 
purpose bo oi*y queslioa them, 7 C W if. 135. Where three kaowB and named persons were 
charged With dicoity with two other Qnkuonn potBonsand the Jury while acqaittlng one found 
the other two guilty ol dseoily, it wis held that it was open to the Jury while bolding that 
CBS ol tbo accused was ant properly ideotiSed to ftod that the iota! number of persons who 
took part in the oecurreace wis five and when the Jury while acquitting ono found the 
other two gulUy of dseoity, the Judge tbould hare asked the Jury definitely whether they 
•conslderrd the possible result of their aeqaitta] end whotber they still fosad tho nambsr o! 
persons who look p»tl WM five, 93 If.LJ. T32»1927 H.W.K. a53'*23 Cf. L.J. fi-lOd 
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Ind. Cas. S41. TbU xvas followed by Madbaran Nair and Bellly, JJ. in another oise bolding 
that tbo principle laid down in tbo above decision was a salutary rule to be followed by the 
learned Sessions Judges. See also 1929 U.W.N. 7T8 which followed 53 U.L J. 732. Sco also 
28 Cr.'L J, 1007»10S Ind Cat. 631. Tbo Judge has no right to put guest!ons to the Jury 
when they bad returned a plain simple vordictof “not guilty", 27 C.W.N. 629. It may 
have been erroneous but it certainly was notambiguous and the duty of tbo Judge was to 
receive it and record it without asking questions about It, 9 C. 53 ; 32 C. 739. Where the Jury 
returned a verdict " of pwlfy hut nof volunfnrify ’• in u trial under 8 32C I.P.C., and the 
Judge without further questioning them accepted the verdict as one of guilty and convicted 
the accused under S 338, 1.P,C., It was held by the High Court that the verdict ivas in effect 
a verdict of ** nof gutlty” and the Judge was wrong without further questioning the Jury in 
treating it as a verdict of "guilty,*’ 12 C.Vf.H. 530. When the Jury returned a verdict 
on a general issue of "guilty" or "not guilty" aud there Is ambiguity as to the precise 
oQcnce of which the accused arc convicted or acquitted, this section does not authorise 
the Judge to question the Jury, us the only questions he is entitled to put to the 
Jury are such questions as are necessary to ascertiin what their verdict is, 39 H. 439 applied 
in 13 Cr L J.5S6=:19 Ind. Gas. 1002 : 43 H. 744 ; 27 C.W,N. 626 ; 2 A.L J. 475. But where 
the verdict returned was not a simple verdict of gutlty or not gu%lty but a special or qualified 
verdict to ascertain tbo exact scope and import of which it was the Judge's duty to ask the 
Jury such necessary questions, the Judge's omi'sion to question will create a difficulty in the 
High Court deciding whether the verdict was proper or not, it being not In a position to 
know the materials on which tbo verdict la based or wbat it really means, 23 Cf. L J. 532s: 
85 Ind. Cas 372, Where a Jury returned a unanimous verdict of guilty ofeulpablehomicida 
not amounting to murder under 8 80 i. I P.O., the Judge was entitled to question the 
Jury as to which part of S. 391 1 P.C. ibeir verdict c.amo under as that section embraces a 
moTO severe and a less severe portion, 4 Ran 488 (F.B ) where a Jury returned a verdict o! 

* doubt '-~a verdict unknown to law aud the Judge asked them their further opinion as to a 
partleular part of the case to which the foreman of the Jury after some hesitation replied that 
they had not considered that particular part of tbo case and the Judge therefore sent back 
the Jury to consider that part of the case aud.the Jury after consideration returned a verdict of 
guilty, it was held that the procedure adopted by the Judge wasproper, 28 Cr. L J. 939 m 
103 Ind. Cas. 662 but when the Jury returned a unanimous verdict of gnilty and the Judge 
thereupon questioned them and charged them again and the jury thereupon altered 
their verdict and unauimously found tbo accused not guilty and it appeared even that 
the Judge bad written out a letter of reference to tbo High Court diScrlng from the 
Jury on their first verdict it was held that the procedure adopted by the Judge was 
illegal and not warranted by tbe Code and *a retrial of the case was ordered, 32 C W.N.144. 
Thlseection does not give any power to Judge to call apoo tbe Jury to give tbeir reasons 
for tbeir verdict to make a refecenceto tbe High Court under B 807, in/ro, 42 H 741. In 
38 C L J. 159 at 158 it was held that whatever may be the proper practloo as regards 
asking jury for their repsons inacaso where they return a verdict of not guilty, it cannot be 
left out of sight, the fact that tbe Jury bad reasons for their verdict which they bad not 
mentioned, which the High Court may take into account before setting aside tbeir unanimous 
verdict. Whore a Judge directed tbe Jury to give a clear verdict in re>pcet of offences under 
8s. 147, Its, SOI, 325, aud 326 1 P.C., aud they returned a verdict of guilty uuderS, 147 
against, some, and under S. 148 against tbe rest and added cone oltbem guilty under S. 149 
it was held that the verdict was incomplete and the Judge was justisfied under this section 
In putting them further questions to ascertain precisely tbeir verdict as to other offences and 
tbe further verdict of the Jury that tbo accused were guilty under S, S26 read with S 149, 
I.P.C., was legal, SO C. 653. Where the anaalmoos verdict of the Jury was incomplete, tbe 
Jury was questioned by the Judge and tbe answers to the qae^tiocs disclosed the fact that 
they did not understand the law applicable to the case. It Is the duty of the Judge to send 
back the Jury lor reoonsideiatioa and bo la bound to accept tbe second verdict when it is 
unanimous and proper, 4 Baa. 433 (F.B) but wbea the Jury retarued a verdict ‘gnilty of 
stabbing ' but without the intention of commuting murder, It is certainly a verdict not 
contrary to law though ambiguous and tbe Judge In such a cass is not entitled to send back 
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the Jury with instructions to return ft Tcrdict of ‘guilty or not gnilty of muraer* and he 
acted improperly m accepting tho verdict of guilty subsequently given ftnd In sentencing the 
accused to death, 3 Cr. L.J. 1 at 3 IF.B )=3 L.B.R. 75. This section limiU the power of the 
Judge to question the Jury only i»i cases sn which U is necessary to ascertain what tho 
verdict is, that ^bore the verdict being delivered In ftinbiguous terms or with uncertsin 
sound the meaning is not dear. There Is no ptovUlon of law which empowers a Judge to 
question the Jury aa to their reasons for a unanimous verdict, where there is nothing 
ambiguous in tho verdict itself and no lurking uncertainty la tho mind of the Jury them- 
selves regarding it, 28 B. 412; 22 M.L.J. 355=13 Or. LJ. 2SS = H Ind. Cas. 669; 6 Bom. 
L.R. 253; 13 B. 452 20 B. 215; SOM. 469; 36 M. 535; 13 Cr LJ.5S6=I5 Ind Caa.J003. 
7 Pat. iSfolloiotng 23 Cr.L.J 421 = 67 Ind. Cas. 591 . 21 W R. (Cr.) 1. Sessions Judges often 
go beyond legitimate limits and put qucsticna to tho Jury which arc quite unwarranted 
especially in cases whore tho verdict la not acceptable to them and this prictiee seems to bo 
very much m vogue but it is not only Inexpedient but illegal Tliepraetlco has been strongly 
condemned in 7 Pat. 65 and the view expressed thorcin may bo said to bo consistent with tho 

recognized principle of law that tho Jury aro tho solo judges of fact and ths opinion of tho 

Jury is their verdict and not the reasons upon which tho verdict Is based. It may bo of very 
great assistaneo to a Judge tu know the roasons tor tho aordiot of tlio Jury to make up his 
mind whether It is necessary to differ from tholr verdict or not but tho luKchief likely to 
result if suchacourso is allowed Is manifold and tboreforoln aceordanco with tho fundamental 
principle and sehomo of trial by Jury, the Legislature has made it illegal for a Judge to 
question the Jury, to find out the reasons for their verdict, 32 C W.H Ixlll. There is no 
justification to question the Jury after they have given a unanimous verdict, 15 O.W.N 
198=11 Cr. LJ- S57w:8 Ind. Caa 52. But »ftor they have given a clear and unambiguous 
verdict even though not unanimous and the Judge diflers from it he has no power to 
question them but the proper ptoceduto is to make a roiotonoo under S. 807> tnfra, 
19 Cr. L J. 676=25 Ind. Cas. 1006. 

Sub*4ectlon (2).— When it bocomee necessary to question the Jury, the questions and 
the answers are to bo recorded, (19J1) 1 H.W N 190 at 191-9 M.L.T. 845-12 Cr. L J. 140= 

B Ind. Cas. 783 ; 8 C. 739 ? 14 W.R (Cr ) 59 A statemeot that the verdiet is one of guilty 
where there ate several charges without elioitlng from the Jury a separate verdict on various 
charges recording the questions put and the answeis under this section is not a sufficient 
compliance with law, 26 Cr. L J. 1090—83 Ind. Cas. 178. 


304'. When by accident or mistake a wrong verdict is delivered, 
the jury may, before or immediately after it is re- 
Amending verdict. corded, amend the verdict, and it shall stand as 
ultimately amended. 

Object of the section.— In England if by mistake the Jury deliver a wrong verdict 
(as when it is delivered without concurrence ol all) snd it is recetded and a few minutes 
clipse before they correct the mistake, the record of verdiot may be corrected. When a 
verdict of not guilty was entered by the clerk purely by mistake and the prisoner discharged, 
the mistake was immediately corrected and the prisoner bronght hack and sentenced, tho 
Coart ol Crown. Cases Reserved held the verdict was properly amended. Eos, Cr. .Ev. 
A rr.,p. J£9 (fi3fh Ed.), This section obviously contemplates cases where the verdict 
delivered is not In accordance with what was really intended by the Jury and does not apply 
to a case where the Jury owing to a misonderstandlng of tbe law arrive at a wrong conolu* 
slon, bat there is no accident or mistake In tbe delivery of the verdict. If the Jury returned 
a verdict owing to a misapprehension of the law it can bo corrected by the Judge disagreeing 
with the Jury and referring the case Under S, 307 infra to tho High Court, 28 B, 412. 
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(2) "TOen in any such ease the jury are satisfied that they will 
not be nnanimons, but six of them are of one opinion, the foreman shall 
BO inform the Judge, 

Discharge oi Jury in (3) If the Judge disagrees with the 

oth„ majority, he shall at once discharge the jury. 

(4) If there are not so many ae six who agree in opinion, * the 
Judge shall, after the lapse of snch time as he thinks reasonable, die- 
charge the jury. 


Dr,a.t E»e 1.* Ih, v«dkt matt to emalmoa, .„d i! th. 3u,j, embla t, agre, 
tha Court may discbaree tkam and hare the ptiaooet rattled by aoother duty It i. 
oalabliabcd law that a Jeiy awe™ and cbatgad with a prisoner, .ten in a eaaltal caee'maT ba 
disebatsad bylbajoada atlba trial, w,lheut slvmentotdiel. if tban»eM,i, i , , .hiabdetraa 
ot need fm aoeb disebarga i. made e„a„l „ hia mind. Wben Iba Jnty .(let aey.tal bonm 
being itoted up atated whan aent lot into Court that It was Impo.aibta that they atonld 
over agtee, the Judges dliiebarBing them tm, held goed. It 1, }„, tha Judge alone to 
decide vtbalber theta waa a neaessitj, Anh. Cr. FI. Ev. t. Er p au iaith Ed ) The 
unanlnoua uetdiet oi a duty In a ea„ M,a belot.lbe High Court Beealona tbo Judge 
ia bound to aceepl. The gueation ol oplton comet in only itbon they are not unanimoM 
Then the Judge may taka one of the ceutses epeeiSed in tbia aeoHon, 16 Op LJ 676=60 
Ind. C«s. 72 i i Judge is not entitled to dlacbatge the Jury wbeie be obtWna 'a rerdiot 
item the Jury piematurely and mlh wbieh he dlsajteee and then to Itj the KCUeed by « 

Iteth July. Weir II. 497. The fant that in a ebatgo ol dacolij the Juty tetntned a unani- 
mous yeldietol guilty ol abetment ot tobbety doee not necesasrily Invalidate the yetdlel. 
16 Cr. D J d76s:S9 lad. Cas 17.1. 


Discharge the Jury.— flefocedtschargjBg a Jury who are ditided m opinion the 
Jufigo 18 boana to eaoemm their opinion. The discharge of the Jury is sot eQairalent to n 
verdict ol acquittal and tha pneooercan bo temanded fora fresh trial, a former trial 
which had beeci abortive with a verdict, there has been neither a coaviotion nor an acoujttal 
which alone can he pleaded In bar. Arch Cr. PI. Eo & Pr. $>. 216 (26fh Ed ) ^ 


306 . (i) When in a case tried before the Court of Session the 
Judge does not think it necessary to express dis. 
nIs'mSn wh«n“°“S w‘l> the verdict of the jurorg or of » 

prevail. majority of the jurors, he shall give judgment 

accordingly. 

(2) If theacensed is acquitted, the Judge shall record judgment 
of acquittal. If the accused is convicted, the Judge shall, tinUss he 
proceeds in accordance with the provisions of section S63, pass sentence 
on him according to law. 

The words in italics in aob.seclion (2) an now. Thiv eectloa mnat be read along with 
S, 807, »K/r<i, under which if the Jodga in a cage tried with a Jury disagreea with the verdict 
of the Jurors or n majority of the Jurors and is cloarly o! opinion that it is necessary for 

the ends of justice to submit the case to the High Court ha shall do so recording the 
grounds of his opinion. Manifestly this section doea act Impose an obligation on iho Judge 
to refer a ease to the High Court eaecptwben the conditions set out jo 8. S07, infra, are 
satisfied The disagreement referred, to in tbU secHon is the same disagroemoat as Impels the 

Judge to take action under B. 807, m/ra,. 8 Pat. 3«, Bee also 86 C, 473. This section says 
that when ibe Judge does not thinlt. it neeeeeary toezpresshis Siaagreement with the verdict 
of the Jurors, ho sbsU give a judgnaent SGCordiogly. That shows, as indeed le obvions, that 
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it is not a necessary part of the function of the Jodge to bare an opinion of his own about 
mere questions of fact and to assert it. His power onlf arises when having an opinion 
contrary to that of the J^ury he thinks it necessary' for the ends of justice to submit the 
case to the High Court, 32 C.W.N- 673 at 676— 47 C.L.J. 433 at 467. Once the verdict of 
the Jury is accepted by the Judge and the case la postponed for sentence only, it is not open 
to him to reconsider his order, any more than it wonid be for the Jury to reconsider their 
verdict once given and recorded, and refer the case to the High Court under S. S07, infra, 
4 C.W.N. 683. Mere sex of the criminal is no ground for not passing a sentence appropriate 
in the case of a man, 16 Cr. L J. 20=26 Ind. Cas. 324. The Judge is not entitled to pass a 
nominal.seateace beeanse he does not agree with the Tccdiat of the Jury as to accused's 
guilt. By so doing be usurps the fuDetion.ot the Jury; he must pass an adequate sentence, 
Weir II. 37 ; 3 W.R. (Cr. Let ) 16. 


307 . (1) If in any anch case the Judge disagrees with the verdict 
of the jurors, orof a maiority of the jurors, on all 

Procedure where ^ , ... •, 

Sessions Judge dis* OT any of the charges on which any accused person 
egrees with verdict. tried, and is clearly of opinion, that it is 

necessary for the ends of justice to submit the case tn respect of such 
<iccused person to the High Court, he shall submit the case accordingly, 
recording the grounds of his opinion, and when the verdict is one of 
acquittal, stating the offence which he considers to have been commit- 
ted, and in such case, if the accused is further charged under the provi- 
sions of section 810, shall proceed to try him on such charge as if such 
■veidict had been one of conviction. 

(2) Whenever the Judge submits a case under this section, he 
shall not record judgment of acquittal or of conviction on any of the 
•charges on which such accused has been tried, but he may either re- 
mand such accused to custody or admit him to bail. 


(3) In dealing with the case so suljmitted the High Court may 
.exercise any of the powers which it may exercise on an appeal, and 
subject thereto it shall, after considering the entire evidence and after 
giving due weight to the opinions of the Sessions Judge and the jury, 
acquit or convict such accused of any offence of which the jury could 
have convicted him upon the charge framed and placed before it ; and, 
if it convicts him, may pass such sentence as might have been passed 
by the Court of Session. 

Amendment. — By the new smedmeat U is mode clear that when a Judge accepts the 
Tcrdict of the Jury In respect of same of the accused but not of others, he needs only refer 
the case of the latter to the High Court. Power is also given to pass orders nnder 8. 662, 
tnfra. It tba Judge decides to make a reference to the High Court ha is enabled, where there 
is a lurtber charge, to corapleta the record by trying the farther charge. 

Scope and object of the sectlon.^-Thissectlon is inteaded to provide the way by which 
n mls-earriage of justice by a pervetM verdict can be remedied by the High Court and the 
.discretionary power sbonld always be exercised when the Judge is of opinion that the verdict 
is not supported by the evidence inastsuehasa failure os his part to make the reference 
will result In the conviction of persons on evidence as to the inffieleney of which be is very 
donbtful, IS H, S43. This section clearly glvea to the Jndge a discretion Is referring a ease 
to the High Court and it Is only when he is clearly of opinion that it is necessary for the 
.ends of justice to submit the case to the nigh Coert that be shall so submit it. Ifhelsnot 
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the nigh Court sbould consider tbe evidence not so tnoch with a view to form its own opinion 
-on the facts but to see whether the verdict oftbeJarf was each as could not bo come to 
b 7 a reasonable man. 51 U. 9S6 (F.B.) oeerrulin^ 45 H.L.J. 406»18 L.W. 432s 1923 U.W.N. 
695. See also S6 C. 132 ; 32 C.W.N. 733 ; 30 Cr. LJ. 570=116 Ind.C&S. 297. See also 
SO A- 629 (F.B.). The High Court should not interfere with an unanimous verdict of the 
Jury unless it can say decidedly that the verdict is clearly wrong, 91 0 347 ; 29 0 W.N. 842« 
26 Cf. L d> 1293=89 lad. C4S.242 and with averdlctof acquittal, unless It is perverse and 
clearly and manifestly wrong, 46 A. 265. Thefanetions of both Judge and Jury are cast 
upon the High Court and this differentiates Us position from that of the Courts lu England. 
1 B. 10, followei. in 50 A. 623 (F.B.). The High Court on a reference under this section 
combines in itself the functions both of the Jury and of tbs Judge and is entitled to come 
loan independent fiodmg of its own and la not bound to accept the verdict of the Jury. 
The whole case is open before the High Court for consideration, 30 Cr. L.J. 390 
sll3 lad. Cas. 229. It Is more thaa donbtfnl whether the English antborlties were present 
In the mind of the Indian Legislature when eoactlng the provisions in tbs Code specially 
adapted to India as to Jnry trials, IS B. 542 The High Court when acting under this section 
can exercise all the powers of a^i appellate Court. 20 0. 129*. 23 C. 652; 50 A. 625; 
30 Cr. liJ. 390=115 lad. Cas. 229. The langnage used in this section Is totally In* 
appropriate and Incqnalitent with a limited power of the High Court In dealing with a 
reference under this section. Where there has been an nnsatlsfactory verdict by a Jury, it 
cannot be said that the High Goart’s power is restricted to a consideration of soma question 
oflaw or some mlsapprebension of law, 26A.LJ 321 (F.B) at 325; 50 A. 623 (F B.), 
and tbe High Court found the verdict which is unsatisfactory to be wrong and set it aside, 
64 0. 703 /olfdurinp 23 O.W.K. 87d & 33 C.L J. 1=24 Cp L.J 897=73 Ind. Cas. 149, Coasi* 
detiog the important changes introduced by tbe amendment in 1923 especially 8, 419, infra, 
where It is laid down that notwithstaading the provtsioos of 8 419 or 6. 423 (2), *nfra, or the 
Letters Patent of any of the High Courts an appeal may lie to the High Court on a matter 
affaet as well as a matter of law. Thus in a case tried under Chapter XXAIII ol the Code 
the findiog of tbe Jury CO A question of fact is no longer final and it cannot therefore be 
safely said that tbe High Court will not Interfere In a ease referred under this section unless 
tbe verdict is ehown te be perverse or unreasonable, 6 Lah. 93 : 54 0. 703 ; 3 Luck. 435 ; 
29 Cr. L.J. 432=103 Ind. Cas. 933 ; 29Cr.L.J. 993=112 Ind Cas. 103; ID Bora L,R.633= 

8 Cr. L J. 143 ; 2 C.L.J 1 ; 20 W.B. (Cr ) 16 ; 19 W.R. (Cr.) 38. l7o trial can legally epeak- 
log be complete uotll the'judgmeut and sentence are passed and tbe trial ol a case referred by 
the Sessions Judge to the High Court remains open for tbe High Conrtto conclude and com* 
plete either by maiotalning the verdict of the Jury end causing judgment in accordance 
with it or setting aside the verdict and entering a judgment in accordance therewith, 

9 A. 420. There is no acquittal or conviction by tbe Bessions Judge in a case releiied to 
ondet this section. It Is for the High Court to acquit or convict the aoensed, 3D U. 134 In 
IB. 10; IGL.R. 273; 19 C 269; 29 C. 123 ; 54 C. 70S ; 20 W.R. (Cr ) 16 ; 19 W.R. (Cr.) 
S8;3 Luc1c.4S6: 10 Bern. LR. 632=8 Cr. L J- 143; 2 C L J. 1 ; 29 Cr L.J 432=103 Ind. 
Cat. 900; 29 Cr. L.J. 933-112 Ind Cas. 103, tbe High Court interfered with tbe verdict of 
the Jury in most Instances of acquittal by Jnry on a reference under this section and found 
the accused guilty and passed ecotonee on them acoording to law. Where the Judges hearing 
a refereoco under Ibis scctiao dlfier in tbeir opinion, tbs fact that tbe verdict of the Jury Is 
assented to by one Judge it ordinsrlly sufficient to show tbst tbe case Is not such a clear one 
as would justify an Interference by a third Judge wheu the matter is placed before him 
under 8. 429, infra, 32 C.W.N, 733. 

Siib-ecctlon (l).->Tbere are three things which appear clearly from the provisions of 
this section : (1) It It entirely within tbe discretion ol tbe Jndgs sis to whether be would 
make a reference or not, (3) a reference ts called only when the Judge Is clearly of opinion 
that it is necessary tor tbe ends of jostiee to snbmit a ease to the High Court. (3) tbe Jodge 
must disagree with tbe verdict of tbs Jury or of a majority of JnrOrt, 6 Pat. 817 ; 8 Pat S14. 
Bee also 50 C. 639 at 651 ; S2 C W.H. €73 = 47 0X4. 433 at 4S7. lithe Jodgefs not clearly 
of opinion that tbe conviction liwroogas to make It neceasary to submit the ease to the 
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clearly of that opinion his fajlore to siibnxltacaseU not asahjectol Intetfcrenca by thaHigh 
Court cn appesl, 6 Pat. 817 ; 50 C. 658 at 664. It is cot the fnncUoo of the Sessions Judge to 
hare an opinion of his own on questions -of fact aafi to assert il by cjakicg a lefereneo nader 
this section diSetiogftoia the 'ftiiictrf Uia Jary. His power only arises when he thlairB 
that the TinJict Is clearly nssTuiaiaable and the ends of jnsticedo require a refereaca ta the 
High Court. This power of refsienee should be exercised with dne r^atd to the fact that the 
crosUttitional trihunal to decide questions of fact is .the juiy and not the jDdga.32C.ffN. 
673=47 Cr. L.J. 453 at 487 l 25 Cr. L J. filQwttt lad. Cas, S23. The discietioa should 
always be exercised where the Judge tbiuhs that the verdict is not supported by the 
evidence. It is no longer the law that before mstnag a referenea tbo Jndge most be satisfied 
that the verdict U perverse. It is BulScient il he ja clratly el opinioa that the ends of justice 
requite a reference, 41 C L J. 320= 26 Cr. E.J. 100S=B7 Ind. Cas. 606 ; 27 Cr. EJ. 333« 
93 Ind. Cas, 46 ; 52 C 937. It is open to a Judge to disagree with the Jury and it is his doty 
todo £0 li he is clearly of opinion that sneb aconrsa is uecessaty for the ends of justice: but 
this does not require that he ahoatd make teaectiOBS upoa. their eoudcct wiuch are not 
supported by evidence on record. Such refiections are rmUir as they are made behind the back 
of the Jurors, withont their knowledge and after they have finished their labours especUliy as 
they ate labouring under a disadvaatage el having so opportuuity to state the grounds of their 
cpinlon. These refleetioos are cofair to the Judge himself as they detract from the rsluscf 
his opiuloQ. They are unfair to the acensed who are entitled to have don weight attached 
by the High Court to the opiaton of the Jaty as expressed without auy aspersions agslgst 
theei.«Tbey are uafair to the High Court, whereon the doty is Imposed to consider the entire 
«rld«sce and acquit or conviot the accused after giving due weight to tha opinions of the 
Jsdgu and Joty- 8ach oplnlonofibeJadgeishUepioiosonthsmeritsoftbeeasecnthe- 
avideuca placed befon huB, aaddoes not lueludehis kpeculsUon as to what .might or might 
BOt have iafiBeseed the Jonrs, Sf C. 418. The point of view item which refereocea under 
this section shoold be considered has been the subject of nnmerous Jodlclal decisions. They 
teemed to vary (rota the extreme view that the High Court should be very reluctsat to 
ifiUtfere with the verdict of the Jory to the view that the High Gourt io deuZiog with these 
references Is to be guided by the plam words of the Code. Zb is open far firtser ground if the 
itrlcf words of the Code are Adhered to and not to tty to interpret the Code la the light et 
the practice la other countries where the law and ecnditioas are diflereat. Sere the Code 
1$ clearly explicit. The High Court shall after cooslderiDf the entire evidence and after 
giving dee weight to the opinion of the Judge and of the Jury acquit or eonviet the accused. 
The Code would oot seem to put the opintoo of the Jury on any higher plaoe thaa the 
opinion of the Judge Both shonid to given daa weight. There Is no snggesUon that more 
weight should be given to the opujionsof the Jury thvo that of the Judge. As a geiien.1 rule one 
would ha inclined to attach mote weight to the oplnica of the Judge who equally with the 
Jury had heard the witnesses and seen their demeanour. Heihas been tralecd to weigh nud 
Appreciate evidence and forther he must'gire reaecas for his opioioQ. The Jury a body ol 
laymen nuaccuatozued to weigh and appreciate evidence give no reasons for their opinion. 
Obviously an opinion supported by reasons is likely to carry more weight than an 
opinion expressed unsupported by reasoos, 55 C. 8T7 at 8S5‘335. In dealing with a 
case telerred to the High Court usder this aeetJoD, the High Court U first called upou 
to consider lbs entice evidence and then give doe weight to the opinion of the Sessions 
Jndge And that of the Jory and then acquit or eonvlet the aecoved. The opinion of the 
Jury i» th« veidiet of the Jury The measure of lelalSva weight to be attached to these tvrev 
factors, cic , opinion of the Jndge and that of the Jory ennnot be crystallised into an inflexf* 
i-lt formula. The anawer matt depend npoathe elrcamslancca of each case. When the 
Judge uaauiTaoas the weight to be alt^bed to it seoessarlly dmialshes. Where the 
eorrv'pon^^ verdict as to eozoe accused and cot to others, his opiaion Is weakened in a 
Kfertoco onj “***“”'• C, 347; 45 K.I. J. 406=13 Ir.ff. 492«(t923) B.W.K- 693. Ia» 
unreasonablean^^**^^®'* ftls naewsavy toahow that on thaevldeuto the verdict UpUIaly 
And beard the thaUU »hown. It ia sot possible for the High Court which h>d not * 0 ®® 

faferferewilh then*“^‘****‘^**^*”^‘*®^'^'^* The High Court should not 
^*dlet naUfs it is »oeh tbatcoseasouatle maa could have ®oma to and 
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ibe High Court ahoald consider the evldeace not so tanob with aviewto form its own opinion 
on the faota but to see whether tho verdlot of the Jar; was snob ns could not be come to 
b; a reasonable man, 51 U. 9SS (F.B.) overruUng 45 U.L.J. 406slS L.W. 432«1923 I 1 I.W.N. 
693. Sea also 5Q C. 132 ; 32 C.W.N, 783 ; 30 Cr. Z/J. 570=116 Ind.Ca8.297. See also 
50 A 625 (F.B.). The High Court aboold not Interfere with an unanimous verdict of the 
Jur; unless It can sa; decidedl; that the verdict is olearl; wrong, 51 C 317 ; 29 O.W.K. 812= 

28 Cr. L.J. 1293=89 Ind. Ca9.242 and with averdiet of acquittal, unless it is perverse and 
clearl; and manifestly wrong, 46 A. 289. The Inactions of both Judge and Jury are cast 
upon the High Court and this diflercntiates Its position from that of the Courts In England, 
1 B. 10, /oNou;sd. in 59 A. 623 (F.B.). The High Court on a reference under this section 
combines in ttself the functions both of the Jary and of the Judge and Is entitled to come 
to an independent finding of its own and ta not bonnd to accept the verdict of tbeJnry. 
The whole case is open before the High Conrt for consideration, 30 Cr. L.J. 390 
=115 Ind. Cas. 229. It is more than doubtfnl whether the English antborlties were present 
in the mind of the Indian Legislature when enacting the provisions in the Code specially 
adapted to India as to Jury trials, 15 B. 942 The High Court when acting under this section 
can exercise all the powers of an appellate Court. 29 C. 123; 23 C. 832; 50 A. 625; 
30 Cr. LJ. 390=115 Ind. Cas. 229. The language used in this section Is totally In- 
appropriate and inconsistent with a limited power oi the High Court In dealing with a 
reference under this aectloa. Where there has been an unsatisfactory verdict by a Jnry, it 
cannot be said that the High Coart’s power is restricted to a consideration of some question 
0 ! law or some misapprehension of law, 26A.LJ 321 IP.B ) at 326; 50 A. 625 (F.B.), 
and the High Court found the verdict which It nosatistactory to be wrong and set it aside, 
54 C. 703 /oUotdnp 23 C.W.H. 875 h 38 O.LJ 1=21 Cr. h J. 897 = 73 Inl Cas 143, Const' 
deringtbe Important changes introduced by the amendment in 1923 especially 8, 4l9, infra, 
where It is laid down that notwithstanding the provisions of 8 116 or 6. 423 (2), infra, or tbe 
Letters Patent of any of the High Courts au appeal may lie to the High Court on a maUtr 
«Jfact as well as a matter of law. Thus in a case trie] under Chapter SXSItI of the Coda 
the findiog of the Jory on a questioa of fact is no longer final and it cannot therefore be 
safely said that the High Court wilt not interfere In a ease referred under this aectlon unless 
the verdict Is shows ts be perverse or unreasonable. 6 Lab. 93 ; 54 C. 703 ; 3 Luck. 4SB ; 

29 Cr. L.J. 452=103 Ind. Gas. 939; 29Cr.L J. 933=112 Ind. Cat. 103; 10 Bom L.R. 632 = 

8 Cr LJ. 143 ; 2 C.L J 1 ; 20 W.R. (Cr.) 16 ; 19 W.R. (Cr.) 38. Ifo trial can legally speak- 
ing be complete until the judgment and tenteuee are passed and the trial of a case referred by 
the Sessions Jodge to the High Court remaios open for the High Court to oouclule and com- 
plete either by malntaioiog tbe verdict of tbe Jury and causing judgment Id accordance 
with it oreetting aside tbe verdict and entering a judgment In accordance therewith, 
P A. 420. There iSDo acquittal or conviction by tbe Bestions Judge in a cose referred tu 
coder this section. It is for the High Court to acquit or convict the accused, 39 U. 134. In 
IB.IO; 1CLR.275: 1SC2S9: 29 C. 123; 54 C 798; 20 W.B (Cr.)16; 19W.R.fCrJ 
S8;3Luck. 436: 10 Bom. LR. 632=8 Cr. LJ. 113 ; 2 CL.J. 1 ; 29 Cr. L.J. 432=101 fxf. 
Cas. 900; 29 Cr. L.J. 933— 112 Ind. Cas. 103, tbe High Court interfered with tbe verLsrif 
the Jury in most Instances of aeqnitUI by Jory on a reference under this section fm-r 
tbe accused guilty and paued ecstenceon them according to law. Where the Judlger usrrs^ 
a referecce under Ibis icctlon differ In tbeir opinion, the fact tbit tbe tiZisTzr'lt 

assented to by one Judge is ordinarily snScieat to show that tbe cose Is scl •ryA iTar-su 
at would justify an interference by a third Jodge when the matter h a/i-sTi s-— 

under 8. 429, infra, 32 C.W.K. 733. 


Sub acctlou (I ).— There are three thing* which appear elcarfr tas -«■ 

this section : (1) It it entirely within IhedtscreUon oftbe Jcdg-acxr ^ ^ ^ 

make a reference or not. (3) a referraee Is called only when the - 

that it it necessary ior the ends of juitiee to cubalt a ease to lia T- T 

rsutt disagree with the verdict cl the Jury et el a majority efJes!- 3* 

See also 90 C. 653 at 664 : 32 C H.R. 673=47 CU. iS3 at K. Tir Zaijwj. 

ci cpinioa that the cenvictioa iswroegat tsmaksU e — 'n 
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E»gli Coutfc then the positiwi ia desoiibea in B. 306, aupra. The words are * If th« fudgt duet 
ml think it nec^saryf to express disagieeueiit. His opinion will be ItreleTSnt and he will 
be welt'advised to keep it for liiraseil. Learned dodges do not seem to appreciate that thej are 
given an overriding power not that they pose as critics bat In order that mlBcattiage of 
jnafica may not taka place. If the Judga xeaUj disagrees with the verdict be has s 
settled and coaaidoied opissoa against the gnilt of the accused it is his clear duty in the 
interests of Justice to make & reference. If the Jndgs does not think it necessary, his dis* 
agreement cannot be a reality at all. ITo administer properly tbs provisions o! this and B. B06, 
supra, pcacrioaf good sensa is required not only as regards what is to be done but also as 
regards what is to be eaid and as a matter o( prscttcsl sense acquittals and convictions laha 
foe the present purpose coasideratlons which, trhiia covered equally by the phrase * the ends 
o! justice ' ate never quite the same, 33 C.ViT.N. 71. It Is not in every case of doubt cor in 
every case in which a view diSereot from that of the Jury can ha entartsiced on the evideocu 
that {( refeience nnder this section is ta bo made to the High Court, but theveidictof the Jury 
should be manifestly wrong before each a roference fs made, 8 B. 731; 9 U.LT. 291; 
S U.L T. 103^12 Cr. L.J. 43 lod. Cas. 288 It is not sufficient to show that aaother Jury 
might hare formed a diCereat optaioa but what has ta be shown is that no reasosabje body of 
men would have returned the verdict complatned of, 27 Cr. L.J.iMt at i039«>97lBd Cas. 17 
/offcjtuMpSS Cr.I<J. 856*.86 Ind. Cas- 712. BcoSl M. 956 {T.B.) ; 56 C. 132 ; BO A. 625 
(F,6 ) If the High Court is to interfere in every ease of doubt, in every case la which it may 
wUh propriety be said that the evidence would have warraated a didersut verdict, tbeu a real 
trial by Jury h absolutely at ao end, aud that the verdict oi the Jury has no more weight 
than the opmSos of Asaeasoza, 41 C 621 at £31 ; 50 C. 41 ; 25 Cr. L J. 2ilw83 Ind. Cas 695. 
Great weight undoubtedly attaches to the unanimous opinion of the Jury on questton of 
faot, 27 Cr, L J. 134t«d3 Ind. Cas. 413; azC.Q H. 673^47 C L.J. 493 at 437 andthe 
Court wiU not legally laletfore with findiags of fact arrived by the Jury, 10 W.S fCi'.) 45 
hot only in exceptional case a, 13 B L.R (Appx.) 19, IftbeEighGouit is not entitled to Inter* 
fere with the verdict of the Jury on a reference onder this section unless the High Court was 
of opinion that it was not possible for the Jury to take tho view that they did take, then the 
High Court as a Court of tefeieuce will coasetofuoction, its dnty bstug confined only to rejeot 
references. 'Where the evtdeoce is of euoh a nature that a Jury as zeaaoaahle men can 
posiibly take the View they have takes the Sigh Court should not laterfere. Humau 
opiDion hoaestly held xsay diSer in all questions. But the teat to be applied wiih regard 
to the honesty of eueb opinion Is whether any reasonable man on (he materials 
before him can bold it The test therefore (hat has to be applied in estimating the verdict 
of the Jury fs whether the opinioo fesoch as could on ths psrtioulk; facts and eriddaca 
of the case hare been held by reasonable men however much the Judge tony diBsr from 
that view and in the particular case the High Court est aside the verdict of not guilty 
as wrong, S4 C. 70S folloving 28 C.W.N. 67£-29 Cr. L.J 1234 - 82 Ind. Cai. 356; 38 CL.J. i» 

24 Cr L.J. 897s73 Ind. Cat. 145. See also 85 C. 873 at 885 85. The kisdtns High Court also fa 
Si H. 9S6 (F.B.) took the same view and ovetiulisg the earlier decision in 45 H.L.J. 493- 
IB L.\?, 482^1913 HW.B. 693 faeld'that in atefeteuca under this section the High Court 
wasnot bound to decide for Uselt whether the evidence on which the Jury baaed their 
verdict waa sufficient aod the High CoQrt abould not interfeto with the verdict unless 
it was such that no reasonable men oonld have come to that decision. After the decision 
of the Full Bench tbs casalcama back to the Dlriaioo Bench which held that the High. Court 
should consider (he evideoca not so mneh as to form Its own opinion on tbs facts but to'see 
whether (he verdict of (be Jury was sneh as could not have been coma to by a reasonable 
BUo. Tho AUahahid High Court lo 39 A. 623 (F.SJ has taken a dfdcrent view and con- 
ildering the provlslone of this. 8, 423 S. 4a6w/ro bss held that the High Court c»a resort W 
all tbepowereofaa appeal! at« Coort and loay H H (bloke fitsbalf proceed after conridsriog 
the entire evidence and after giving doe weight to the opinions of thaJudgo and Jury acquit or 
eoavlct tho occosod. SeeaJsoSaC.W.N, 7S3 29Cr. I, J 432»Jl>9 Ind. Cae.WO; 29 Cr. LJ. 
983-112 led. Cm. 103 ; 8 Lock 45e;29Cr. I^J. 1033 at 1033-112 Ind. Cal. 363. The 
eendlUoDS laid down In.thie seclloft an net moroly that the Jndge disagree* *lth 
the verdict cf tho Jury bat mast alee clearly bo of opinion that it is necessary for the 
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ends ot jnsUce to make refereoce. Tha Judge Is cither clearly ol opinion or not and 
according as ha acts in that matter, the consequeuea must he. It is quite impossible to 
direct the learned Judge to bo clearly of a certain opinion and tho language used by the 
statute shows that the Judge's view on that point is to bo final for that purpose and 
the High Court cannot enquire into tho question whether or not tho learned Judge 
ought to hare been ol opinion that It was necessary for tho ondso! justice to submit 
the ca<o and tho High Court cannot direct tho learned Judge to submit a case nor can It 
act as though ho has, infact, submitted the case, 47 C.LJ. I83 b 32 C.W.N. 673. In order 
to justify a reference, it is not necessary that the Judgo should be able to dcsoribo the 
verdict ot the Jnry as perverse. The language of the section is reasonably plain and ehonld 
be adhered to. No translation or substitution of other phrase is necessary. Where in the 
opinion of tho Judge the verdict of the majority ot (he Jnry is not unwarranted by the evi> 
dence he is quite within his rights in not making a reference, 27 Cp. L.J. 1402=98 Ind. 
Cas. 714 Where a Judge accepted a verdict ot guilty remarking that if he had been a Jury 
tbenhewonid have been in favour of a verdict of oot guiltyandfalled to make a reference 
under this section, it was held that the Judge did not act illegally and that the High 
Court bad no power to interfere with the action of the Jndgo and direct him to make a 
reference, 22 Ct L J. Bl9=lll Ind Ca». SU- A tefetouce could only he made when the Judge 
is clearly of opinion that he should do so for the ends ot justice, 25 C SS5 ; SO C. 653. The 
discretionary power to refer the case to the High Court should always be exercised when the 
Judge thinks that the verdict Is not supported by the evidence. It is the only way by 
which a miscarriage oi justice owing'to a perverse verdict can bo remedied as there U no 
appeal on facts, 13 U. 343 ; 14 M. 36 ; 4 M L.T. 433 ; 10 C. 1029. Where several accused 
were tried together before a Judge and Jury tor the same oQence and the evidence was the 
same against all and the Sessions Judge summed up in favour of the defence, bat the Jury 
returned a verdict ot "guilty" against five ot the accused and "not guilty" agaiust one 
and the Judge agreeing with the Jury acquitted the one and convicted the rest, held that the 
Judge should eertiinly have referred the verdict as flagrantly perverse, 23 L.V. 90. It is not 
always true that a Jndge having accepted the Jury’s verdiol on graver charges cannot make 
a reference with a view to have some of the accused convicted on a minor charge, 37 C,L.J> 
34:42C. 7S9. If the Jury has retaroed an erroneous verdict owing to misapprehension of 
law, the mistake can be corrected only by the Judge making a reference under this Bcotion, 
23B.412. It is necessary when the cbargo'to the Jury is meagre that tho Jndgo 
should shata in his reference the evidence for the proseention and tho defence. 
He should also state the facts which in bis opinion are proved upon the evidenco 
recorded and the conclusions to which those facts lead him, Tho High Court ought 
to have tho opinion of the Judge npon the evidence, before it can deal with tho case, 
6 Bom. It.R 599 ; 10 Bom. L.R. 173; 7 C.W.N. 349. Where the Judge in bis reference 
merely stated that the verdict was agVinat the weight of evidence and expressed no other 
opinion, it was held he ought to have set out portions of the evidenco or of facts disclosed by 
the evidenco on which in his opinion, the accused should have been convicted, 7 C W.N. S43 
The rcteriicg order should certainly bo in the nature ot a judgment which wonld give the 
High Court a proper summary of the evidenco lor the prosecution and the reasons of tho 
Judge for holding It to be credible or inoredlble. The charge to the Jnry obviously cannot 
supply the Court with the necessary intormakioo as to the evidence and the opinion of tho 
Judge in regard thereto. In directing a Jury it la. of course open, to the Judge to state bis 
opinion as to the value of that evidence but when he disagrees with tho verdict of the Jnry, 
it is obviously desirable tbat'be should stato his reasons much more fully SO A. 623 (F.B.) 
By a reference the whole case is opened out and the functions of both Judge and Jury are cast 
. npon the High Court and this diSerentiates the position very widely from that of the Courts 
In England, 1 B. 10 /ol/oued in SO A629 (P.B.). A Judge in his letter of referouce shonld 
stato the exact offence of which in his opinion the accused shonld have boon convicted, 
3 C. 623; 20 W. R. (Cr) 16; under this seetioa only the Jndge who tried tho ease can refer* 
and not bis successor, 2 0. L J. 43 but a referanoe it In order even If made by one who baa 
vacated office at the date of the reference, 2 0. L. J. 4S. The words 'recordlng’tbe grouoda of 
his opinion* mean that tbe Jndge making the reference ibonld. In effect, show reasons for 
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coDvlctlng or acquIUing tbe acctiBed is as clear a m&aner aa be coitid bare done U the me 
had not been a Jar; case and be bad to writs a jadgment convictiog or acquitting the 
accused. The Higb Coart baa not got the witnesses before it and it is impossible in man; 
cases for the High Court to convict or aeqaiton the eridence which it has not beard un- 
less it is assisted in examining that evidence b; a jadgment written b; the Judge who 
heard that evidence. In referring a ease the Judge takes on himself the responsibility of 
requiring the High Court 'to eonaider theeHtire evidence' as stated in sub-section (3) and if the 
Judge fails to write, what is in eOect a jadgment* there'is a risk that be may too lightly put 
the High Court to the trouble of considering the entire evidence, 50 A< 540 at 542. The letter 
of reference must clearly state what witnesses the Judge believes, as he had an opportunity 
to see aud hear the witnesses, 10 Bom. Ii. B. 173. Where the verdiot of the Jury is brief and 
the Judge disagrees with it, he should before making a tefeienca put such questions as may 
bring out their meaning more precisely, 15 Cr. 557=30 Ind. Cag. 139. A Judge cannot 
examine witnesses after the Jury had left the Conttaudin tbeabsenseof the accused to 
determine whether he should make a reference, 7 Bom L. B. 979. 


Sub-aection (2).— pending a referenee to the High Court, there is no conviction or 
acqnittal in the Sessions Court gnd the law before the Amendment was that it was only 
after a eonvietton by the High Court that the accused can be called upon to plead to a 
previous conviction, and the Sessions Judge ongbt not to call upon the accused to plead, 
pending reference to the High Court, 30 M. 134 but now 8. 310, infra, enables a Judge 
when tbe Jury or a majority of Jury gives a verdict of not guilty, {□ his discretion to proceed 
to try the accused on the charge of the previous conviction and, if be does BO, to submit his 
finding along with the reference, and thus avoid tbe roaod-about procedure. A refereces 
under this section is not invalid if made by an officer who held the trial, bnt who at the date 
of the reference has ceased to be a Judge 2 O.I<.J. 48. The Judge who may make a referenee 
under this loetlon most be one who held tbe trial and heard the evidence, nsd not the officer 
who succeeds him as Judge. Tbat this is a reasonable conetruetion of the sectien erems to be 
clear from the procedure laid down in sub-section (3) which provides that tbe High Court 
U to give weight to the eplnion of tbe Seeslone Judge and tbe Jury, 2 O.L.J. 48 at 49. The new 
amendment is in accordaoce with 42 C. 789, where it was held (hat this sub-section 
contemplates a reference io the case of those persone id respect of whom the Judge declines 
to accept tbe verdict. 

Sub-ACCtlon (3).— This sab-sectloa finally prescribes the function to be exercised by 
tbe High Court in dealing with a referenee under this eeetlon, and provides the procedure to 
be followed by the High Court. Tbe language of tbe section will be entirely meaningless 
if it Is not iutended to give to tbe High Court not merely a power but a directiou to ra-con- 
eider tbe entire evidence aud to arrive atanindependeot oouclnslou of its own on tbs questiou 
of fact as well as of law lo the Intero-^Uof justice, 50 A. 625 (F.B.) ; 53 C. 879 at 8S3-85 ;29 C. 
123 at 133 but eee 81 U. 959 (F.B.) and 54 C. 403 ; 43 C.L J. 541 at 543, which took tbe view 
tbat where the Jury as reasonable men have t-vVeo a view of tbe evidence and come to a 
coDclnsion, the High Court ahonld not go into the evidence and interfere with the verdict on 
a consideration of the evidence In the cate. The Iligh Court can only consider tbe evidence to 
see whether the verdict of tbe Jury was each se ooald be arrived at by reasonabto men but 
aeoSOCr. L J. 3l0 = il4 Ind. Cal. 433 which following 63 0.879 hold that the Code would 
not seem to put the opinion of tbe Jury oo aoy higher plsus then the opinion of the Judge, 
both should bo giveu due weight by the High Court la deciding tbe reference. This sectiou 
lays down that In dealing with a case Bubmitted thereunder, tbe High Court may exercise 
any of tbe powers which it may exerolso onao appeal and that, subject thereto. It shall 
after considering the entire evidence and after giving dne weight to the opinions of the 
Beasloos Judge and the Jury, acquit or convict the accused of any oSence of which the Jury 
could have convicted him upon the charge framed and placed before It. The duty oi 
the nigh Court aoeordingly ii to consider theevldeueo on the record as It standi, to 
weigh the rsipective Opinions of the Sessions Judge aud the Jury and thou to form its 
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OTVD coQclasloD. The yetdlci o( the 3ax; is first in the field sod 8. 209. su;ra, makes it 
primarily the functloQ of the Jury to decide which view of the facts is true aud thca leturo 
a Tcidict aod to decide ail questions which according to law ate to ho deemed questions of 
fact On general ptinoiple, therefore. It appears that, when the process which this section 
directs has been carried oat and the opinions of the Judge and Jury hayo been measured, the 
yeidict of the Jury should stand unless the oyidenco and opinion of the Judge shows clearly 
that it is wrong and that in the interests of Jnstiee it ought to be reversed. But uelthor 
the Sessions Judge, not the High Court would foterfero with the verdict of the Jury unless 
there are strong reasons lot doing so, 51 C. 160 ; 3S C.L.J. 1^24 Cr. L.J. 897~73 IqI. Gas. 
Ii5>«'e/erre(i in 21 Cr. L.J. SQ3»105 Ind. Caa. 231. A verdict of a Jury has more weight than 
the opinion of the Assessors and should not bo set aside unless no sensible man could have 
arrived at that verdict particularly in the case of a verdict ol aeqaitta), 29 Cr. LJ. 1035 at 
1039—112 Ind. C&s. 363. This section tequltos the High Court to give due weight to the 
opinions of the Sessions 3 ndge and of the Jury, alter considering the entire evidence and 
then to acquit or convict the accused. It does not require the High Court to attempt to 
reconstruct the verdict ol the Jury. In giving due weight to the opinion ol the Jury the 
High Court should always hcsltite to reverse an unanimous verdict unless it bolds it to be 
unreasonable. dOCLJ. 135 at 142 ; 2S Cr. LJ. 783-81 lad. CM. SOS. Ordinarily the 
verdict ol the Jury to whom the decisiou ol the case was primarily entrusted by law is 
entitled to very great weight and their verdict Is not liable to displacement upon the mere 
ground that on a consideration of all the evidence, a Judge wonld have arrived at a certain 
conclusion diOerent from that arrived at by the Jury. But where the verdict is perverse and 
patently ertouecas and it it is established that it amounts to a gross mis-eatriage of iustica 
the High Court is entitled to draw us cooclutioos from the evideneo as to ths guilt of 
the accused. Where (he verdict did not proceed upon a consideration of the evidence for 
the prusecution which was all one way and absoluuly Ireo Iron taint, the verdict was clearly 
perverse and justifies a teleteuee under this eeoUoo by the Judge diOering from the verdict, 
27 A.L J, &09/ol{otctn9 2 A L.J. 47S : From the mere lact that the Jury ate unable to 
give reasons for retutniog a verdict of 'sot guilty ' beyoud saying that they give the benefit 
of doubt to the accused, the High Court caonot hold that the Jury bad no adequate reasons 
for bringing the verdict ol “not guilty.*' Even trained intellects often find it difficult to 
formulate and put before the Courts reasons for the opinion which they hold or which they 
wish to propound, 41 C.L.J. 3Sa26 Cr. L J. 805s66 Ind. Cas- 453. In dealing with a case 
relerted under this section the High Court is first called on to coosider the eutire evidence 
and then give due weight to the opinions of the Sessions Judge and that of the Jury. The 
opinion of she Judge Is hi8 opinion on the merits of the case and does not include specula* 
tions as to what external considerations if any which might have aflectcd the judgment of 
the Jury. The opinion of the Jury is the verdict ol the Jury. The measure ol relative 
weight to be attached to tbeee two factors cannot be crystallised into an inflexible 
formula. When the verdict of the Jury is not uuAnimous the weight to bo attached to 
U necessarily diminishes. When the Judge accopta the verdict as to Some accused and not 
to oibcTs his opinion is weakened luacorrespooding measure, 51 C. 317 aoddlS; 45 H.LJ. 
406sl8 L.W. 432^(1923) M.W.M. 693. Tbeduty of the High Court under this section 
does not end by merely finding that the dofenca story is one that cannot be accepted. 
It has 10 find whether on the evidence inch as appears on the record it was *possible for 
the Jury to take the view which they have taken in the case with reference to the accused 
whoso case has been referred to the High Court That is to say whether the Jnry were en* 
titled to discount the evidence which has been given by the prosecution witnesses because of 
the fact that the witnesses were highly interested. 38 C.L.J. 1. The view taken in 45 M.L. 
J. 406 to the eCecl that on a reference to the High Court, the whole c«e was reopened by the 
reletonce and the High Court wvs entitled to decide for iUelf whether the evidence was suffi * 
cient to Justify the verdict was doubted in Ref. Ko. 22 and 1921 of the Calcutts High 
Ccurtalroin 54 C. 708 and5l C. 344. This necessitated a refereoee to the Pull Bench. 
In 51 U. 6S6 (F.B ) it was held thattbe High Court should not interfere with the verdict 
of the Jury unless it was such, that no reasonable man could bsve come, to and the 
decision la 43 M.L.J. 406 was owrrn/ed. After the Poll Bench decision In St H, 935 
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(F.B.) the case came before the division Bench vrhich held that the High Court should con- 
sider the evideuce not so much trUh A vletr to Indueoclng its otrn opinion on the facta but 
to see uihether the verdict rraa such as could not be come to by a reasonable man. So far as 
lladras is concerned the point is settled now. The Allahabad High Court io 50 A. 625 (F.B.) 
has taken a different view. 6ee also 56 C. 132. In dealing with a case under this section the 
High Court ubich had not the opportunity of seeing the witnesses must act with great caution 
and will not be jnstiff ed in loterferting with the verdict of the Jury because in its opinion the 
evidence would have warranted a different verdict. *' Tho most careful note must often fail to 
convey the evidence fully in some of ita moat important elements. It cannot give the look or 
manner of the witness, his hesitation, his doubts, his variation of language, bis confidenee or 
precipitancy, his calmness or consideration. It cannot give the manner of the prisoner, where 
that has an important bearing upon the atatement of anything at a particular moment. 
It is in short, or it may be the dead body-ot the evidence without ita spirit which is supplied 
when given openly and orally by the oar and eye cf those who receive It,” 51 C. 271 at 278. In 
a refersuce under this section it is not for the High Conrt to Jndge of the case on the merits. 
Although the c.asc is one of great suspicion, the High Court has to consider whether the 
verdict of the Jury should be set aside, 38 C.L.J. 153. Tho High Court should not interfere 
with a unanimous verdict of the Jury unless the verdict of guilty is ele.arly and manifestly 
wrong, 51 C 347 ; 27 Cr. L.J. 773=93 Ind. Cas 309 ; 29 Cr. L.J. 1035 > 112 Ind. Cas. 363. 
The High Court should net take upon itsotl the responsibility of deciding differently from 
those to whom the decision wasprimarily entrusted by the law. 10 B. 437 ; 20 B 215 ; iS B. 
4S2 (F.B }• 11 C. 65 : 2 C.L R. 518 ; 13 B L.R. (App.) 19 : 14B L.R. (App). 1 and 13 ; 19 W.R. 
(Cr.) 43 : 2S W.R. (Cr) 23 ; 3 C. 189-48 C.L J. 541 ;S1 H. 956 (F.D.) and any undue Interfer- 
ence bj the High Court may tend to diminish tho sense of responsibility which is desirable 
that a Jury should cherish, 1 B 10. see also 13 B L.R.IAp.) 19* 20 W.R. (Cr ) 73 ; but it was 
held in 30 A. 623 (P.B.l that it was open to the High Court to revise the verdiot of the Jury 
oven though there had been no misdirection to the Jury or a misuodorstiuding by them 
of the law as hid by the Judge, relying on, 21 C. 93S ; 29 C. 128 ; 1 B- 10 ; 29 U. 91 : 6 Fit. 
L J. 264 and 46 A. 263. See Also 35 C 877aDd54C 70S. But a verdict of acguittal should be 
peiverso and clearly and maolfestly wrong for the High Court to Interfere, 4tC 652; 23 Cr. 
Z< J, 758-31 lod. Cas, SIS ; 48 A. 263 : 16 Cr. L J. 445=29 Ind. Cas 72 When the High 
Court is of opinion that tbo Jury’s verdict is petvoree it is entitled to substitute its own 
opinion on the evidence for the opinion of tba Jury, 20 Cr L.J 211 = 83 Ind Caa 939. The 
High Court on a reference under this section ii reluctant to interfere with a unanimous 
verdict of Jury and if that verdict is not unrctsonablo and can on tbe ovidenee, bo supported 
it ebonld accept it even though it may not wholly agree with it, 30 C.L.J. .303. Tho High 
Court can interfere in cases of acguittalo by Jury where tbe acquittal is patently bad and 
perverse, 29 Cr.L.J. 452=108 Ind. Cas. 990 29Cr.L,J. 933-112 Ind. Cas. >03 ; 3 Luck 456; 
54 C. 703 /oifoanny 28 C.W.N. 670; 38 C.L.J. 1. The High Court before it c.au refuse 
to accept tho verdict oftheJnry in a cose under tbieaeotion has got to find that tbe verdict 
is unreasonable. 82 C. 987—48 C L J. 841 at 045. The effect of reference under this 
scclicu is to open up tbe whole case and to render it the duty of tbe High Court to consider 
wbelfaer the evidence against tbe accused Is sufficient to justify a conviction for all or any 
of tho offeDces charged inclusive of tbo offences of which the Jury have acquitted the accused, 
36 M 583 at 567 , 58 A. 623 (F.B.) The High Court is not confined to tbo grounds of differ- 
ence between the Judge and tbo Jory, but tbo whale case is thrown open to tbo Court 
and it must be decided after giving due weight to the opinion of tbe Judge and Jury, 
10 Bom LR 632-6 Cr. L.J. 143 ; 36 C. 629 ; 29 C. 12S ; 0 C.L.J. 432 ; 29 M. 91. Dj 
the expri iston “ e^mton o/ the Jury '* in this section is meant tbo conclosion of the Jory, 
the verdict and not tbo reasons on which that conclusion is based, 18 C.W.N. 613=18 
C.L.J. 522=18 Cr L J 31-22 Ind, Cat. 175; tl922) Pat. 218 = 23 Cr. L.J, 421 = 67 Ini. Cal. 
681. There is nothing in this section warranting the interpretation that the term ''opinion * 
In it meins anything other thin the respective conclusions of tho Judge nad Jury. In 
dealing with a reference, the High Court must consider the entire evidence and give duo 
weight to the oplolont of tbo Jndge and Jory Including the opinion of the minority of the 
Jory when the verdict is divided, 38 C. 629; 17C.W.M. 1077=14 Cr, L.J. 638-3f Ini Cas, 
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156; 16 Cr. L.J.4i0s2g Ind Cas. 72; 37 C L.J. 30 at 32 ; 23 Cr. L.J. 244^66 Ind. Cas. IBO 
15 C. 260 ; Ratanlal 440. Without eoastderiog the entire evidence the High Conrk on a 
relerence under this section could not be to a position to give due weight 'to the opinion of 
the Sessions Judge and of the Jurr. 29 C. 128 at 133 ; 50 A. 625 (F.B-). Before the High >Coarb 
can substitute its opinion to that ariWed at hy the majority oftheJur^.U must be able 
to say in the legal’sense of the expression that the Jurj'f Terdictis against the weight of 
evidence, that is to say, U is not such a verdict as reasonable men properly instructed could 
have arrived at. 43 C.LJ. 541 at 545; 54 0.709; S3 C. 879 ; 51 U. 956 (F.B.). Thereisno 
provision to ascertain the opinion of the Jury, and a reference to the High Conrt when a 
Judge differs from the Jury will not he viUated on account of Its not containing the opinion 
of the Jurors, 18 C.W-K> 615, Apart from their verdict, the i^nion of the Jury in this sub* 
section is the couclnsion of tho Jury, and not the reasons on which that conclusion is based. 
In a reference under this section although it may be expedient to have before the Court 
the reasons of the Jury lor the view taken by them when they have been given, hut 
the circumstance that no such reasons have been ascertained does not warrant the 
High Court to decline to go lata the evidence and arrive at its ewn judgment 
alter giving due weight to the views taken by the Judge and Jnry as to the guilt or 
ionoceoce of the accused, 29 U. 91 (F.B.) ; 25 Cr. LJ. 145=76 Ind. Cas 289; 41 
C. 662:20 Cr. LJ. 20=43 Ind. Cas 600 ;55Ind. Cas. 282 and 29. TheCourt is also 
bound tocoDs'dez the entire evidence and give weight to the opinion of the Sessions 
Judge and Jury, Failure on the part of the Judge to record the reasons of the Jury for their 
verdict enhances the responsibility of the High Court and requites it to go into the evidence 
more carefolly, 6 Pat. L J. 264 at 267 See 26 Cr. L J. 856 = 63 Ind. Cas 712, where it was 
held/olfetrtnp 21 Cr L.J. 629=53 Ini. Cat b29. that it was not competent to the Sessions 
Judge after a clear verdict was returned by the Jury to ask them for their reasons, and the 
view expressed in 6 Pat. L.J. 264 and 23 Cr. i*.J 421 = 67 Ind. Cat. 581. to the contrary are 
duaj^Oftd. It is open to a Judge when be disagrees with a verdict and intends to make a 
reference lo fbe High Court to ask the Jury the reasons for their verdict and he ehonid record 
the same for the iaformationsnd guidauceol the High Court, 27 Cr. L.J 773 = 95 led. Cas 309 
whero36C 629, Weir 11. 383sre/oflotre<f. Pee also 29 Cr. L.J. 963 = 112 Ind. Cat. 51. With 
regard to the opinion of the Jury most of the reasons given by the foremau may not commend 
themselves to the High Court or may not be very convincing and such reasons need not 
necessarily be taken as constituting alt the grounds which the Jury may have bad for their 
verdict. It is well-known that even trained minds find it difficult when asked ofi.band to 
formulate all the grounds in support of the opinion they have formed. What the High Court 
baa got to find, before it can refuse to accept the verdict, Is that it is unreasonable, 52 C. 987. 
When a reference is made of the whole case under this sretion, where some of the ofiences are 
tried by the Jury and the others tried with the aid of Aitcssors, by tho Judge diflenng from 
the verdict of the Jury and the opinion expressed by tbe Jnrors es Assessors On tbe Assessor 
charges, the High Court while accepting the reference b« to the verdict of the Jury retnmed 
the case to the Scsaioni Judge so far as the Assessor ofiences were concerned remarking that 
tbe Judge ought not to have joined them In tbe relercoce, 8 Bom. L.R. 599=4 Cr. L J. 192 ; 
9 Bom. L R. 1057. See also 42 C. 783 but see 21 C W.N. 435, which suggests a different 
procedure. When a reference is made lo tbe High Court onder this section, it has all the 
powers of an appellate Court and ehonid form its own opinion, after coDsidering the entire 
evidence, giving due weight to the opinion of the Judge and the Jury. 15 Cr. L.J. 513= 
24 Ind. Cas. 601 ; 29 C. 128:9 C.LJ. 432=10 Cr. L J. 57-2 Ind. Cas. 633. When 
a reference is made to tbe High Court tbe language of tbe Code dees cot justify any 
undue preference being given to the opinion of the Jury over that of the Jndge. The 
High Conrt has to weigh both tbe opinions and consider the entire evidence on record 
just as it would do in any Criminal matter coming before it for decision, 25 Cr. L.J. 785= 

81 Ind. Cai. 303. The High Conrt is empowered on a reference under this section to 
convict the accused of an ofienca not triable by Jnry but only by Auessors, on a conside- 
ration of tbe evidence and giving due weight to the opinions of the Jndge and Jnry, 
37 M. 236, where 22 U. IS ; 24 U. 64f, and tbe view of Bhaihyam J., In 28 M. 213 

are/oI7p«vd. Tbepowetef theHlghCouTtouderthuseetionU not limited to interferenceoa 
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(F.B.) the esse came before the diTfsion Beceb wbleh held that the High Court ehotild ooq- 
■Idec the evidence not so much teitb a view to InRnencing its own opinion on the facts but 
to see whether the verdict was such as could not he come to bj a reasonable mao. So far as 
Madras is concerned the point is settled now. The Allahabad High Court in 50 A. 623 (F-B.) 
has taken a diSerent view. Bee also 56 C. 132. In dealing with a case under this section the 
BighConrt which had not the opportunity of seeing the witnesses must act with great caution 
and will not be justified in interferriog with the verdict of the Jury becanse in its opinion the 
evidence would have warranted a different verdict. ** The most careful note must often fail to 
convey the evidence fully In some of Us most important elements. It cannot give the look or 
manoer of ibe witness, his hesitation, his doubts, his rariation of language, his confident or 
precipitancy, bis calmness or consideration. It cannot give the manner of the prisoner, where 
that has an important bearing upon the statement of anything at a particular moment. 
It Is in short, or it may be the dead body of tbe ovideuce without its spirit which is supplied 
when given openly and orally by the ear and eye of those who receive It,” 51 C. 271 at 278. In 
a refer.mce under this section it is not for the High Court to Judge of the case on the merits. 
Although the case is one of great suspicion, the High Court has to consider whether the 
verdict of the Jury should be set aside, 3$ C.L.J. I5S. The High Court should not interfere 
with a unanimous verdict of the Jury unless the verdict of guilty is clearly and manifestly 
wrong, SIC. 3d7; 27 Cf.L.J. 773=93 Ind. Cat 309; 29 Cr. L.J. 1035-112 Jnd. Cat. 363 
The High Court should not take upon itself the responsibility of deciding differently from 
thoeeto whom the decision was primarily entrustod by the law, 10 B. 437 ; 20 B 215 ; 19 B, 
452 (F.B }, 11 C. 85 ; 2 C L.R. 518 ; 13 B.L.R. (App.) 19 : 14 B L.R (App). 1 andH: 10 W.R. 
(Cp.) 45 ; 25 W.R. (Cr) 25 j 3 G. 189 ; 48 C.L J. 541 ; 51 M. 956 (F.B.) and any undue interfer* 
ence by the High Court may tend to diminish tfao sense of responsibility wbieb is desirable 
tb it a Jury should cherish. 1 B 10. see also 13 B.L.R.(Ap ) 19= 20 W.R- (Cr.) 73 : but it was 
held in 50 A 623 (F.B. I that it was open to the High Court to revise tbe verdict of tbe Jury 
even though there had been no misdireolioo to the Jury or a misunderstmding by them 
of the law as laid by the lodge, relying on, 2l C. 995 , 29 C. 128 ; 1 B ID ; 29 M> 91 I 9 FBt- 
L.J. 264 and 49 A. 263. See also SS C. 877 and 54 C. 703. But n verdict of aequltlsl should be 
perverse and clearly and manifestly wrong for tbe High Court (o interfere. 410.652; 23 Gr, 
L.J, 753-dl Ind Cae, SIS;4SA 263; 16 Cr. L.J. 443w2g Ind. Gas. 72 When the High 
Court is of opiuiOQ that tbe Jury's verdict 1$ perverse it le entitled to substitute ite own 
opinion on tbe evidence for tbe opinion of tbe Jury, 26Cr. L.J. Zll = 63 Ind Gas. 935. Tbe 
High Court on a referonco under this ecclion ia reiuctaot to mtorfero with a unanimous 
verdict of Jury and il that verdict is not unroasonablo and cau oq (be evidonse, be supported 
it sbouid -accept it even though it may not wholly egroe with it, 39 C.L.J. .503. Tbe High 
Court can interfere in casesof aequittaie by Jury where the acquittal is patently bad and 
perverse, 29 Cr. L.J. 4S2- 108 Ind. Cas. 909 29 Cr. L,J. 983- 112 led. Cas. 103 ; 3 Luck 455; 
64 C. 708 following 28 C.W.H. 675: 38 C.L.J. !• The High Court before it cau refuse 
to accept the ferdiet oftheJury in a c'lse under tbissoctiou has got to find that tbe verdict 
is unreasonable. 52 C. g37»43 C.L.J. 541 at 549. The effect of reference under this 
eecticu is to open up tbe whole case and to render H tbe duty of the High Court to consider 
whether tbe evidence against tbe accused is eufficletil to justily a conviction for all or any 
of the offences charged inclusive of the offences of which the Jury hive acquitted tbe accused, 
36 M. 589 at 537 , 50 A. 625 (F.B ) The High Court ia not confined to tbo grouuds of differ* 
ecco between the Judge and the Jury, but tbo vrholo case fe thrown open to tbe Court 
and it must be decided alter giving due weight to tbe opinion of tbe Judge and JufTp 
10 Bom. Lit 632-8 Cr. L J. 143; 36 C. 629; 29 C. 128 ; 9 C L J. 432 ; 29 M 91. By 
tbe expriision " opmton 0 / the Jurj / in this section Is maint the cooclnsion ol the JutTp 
frf., the verdict and not tbe reasons on which thet conclusion is based, 18 C.W.N. 615=18 
522=16 Cr. L.J 3l«22 Ind, Cai. |75; tl922) Pat, 218 = 23 Cr, L J. 421 = 67 loi. Cal. 
68(, There is nothing in this section warranting the interpretation that the term ‘'opinion * 
Id It metre anything other than the reepeetlve eonclasions of the Judge aad Jury. In 
dealing with a reference, the High Conrt meet cracldet the entire ovidenco and give due 
weight (o tbe opinions of tbo Judge and Jury (oclnding the opinion of the minority of lb® 
Jury when the verdict Is dividcd.Sfi C. 639; 17 C.W.H. 1077=14 Cr. L.J. 653-21 Ind. Cat. 
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156 ; 16 Cr. L.J. 440=29 Ind. Cm. 72 ; 37 C L.J. 30 ftt 32 ; 23 Cr. L.J. 244 = 66 lod. Cas- IBO 
15 C. 269 ; Ratanlal 440. Withoat considering tbe entire eTideoco the Iligb Coart on a 
refercDcc under this section could not be in a position to give due weight ‘to the opinion of 
the Sessions Judge and of the Jur7, 29 0. 128 at 133 > SO X. 623 (F.B). Before tbo High iCourt 
can substitute its opinion to that arrived at by the majority ofthoJury, It must be able 
to say in the legal'sense of the expression that the Jury’s verdict is against tho weight ol 
evidence, that is to say, it is not such a verdict as reasonable men properly instructed could 
have arrived at. 48 C.L J. 541 at 545 ; 54 C. 703; S3 0. 879 : 81 U. 936 (F.B.). There is no 
provision to ascertain the opinion ol the Jury, and a reference to tho High Court when a 
Judge dlfiers from the Jury will not be vitiated on account of Its not conialniDg the opinion 
of the Jurors, 18 C.W.N. 615. Apart from their verdict, the ^nson of tho Jury in this sub- 
section is the conclusion ol tho Jury, and not tho reasons on which that conclusion is based. 
In a reference under this section although it may bo expedient to havo before the Court 
the reasons of the Jury for the view ttkeo by them when they have been given, but 
the circumstance that no such reasons have been ascertained does not warrant tbo 
High Court to decline to go into the evidence and arrive at its awn Judgment 
alter giving due weight to the views taken by tho Judge and Jury as to tho guilt or 
ionoceDce of the accused. 29 U. 91 (F.B); 23 Cr. LJ. 145=76 Ind. Cas 289:41 
C 662; 20 Cr. L J. 20-43 Ind. Cas. 300 ; 53 lad. Cas. 282 and 29. ThoCourt Is also 
bound to consider the entire evidence and give weight to the opinion of tbo Besslons 
Judge and Jury. Failure on the part of the Judge to record the reasons ol the Jury for their 
verdict enhances the responsibility of tbo High Court and requires it to go into the evidence 
morecaretully, 6 Pat. L J. 264 at 267. See 26 Cr. L J. 836 = 83 Ind. Cas 712, where it was 
held /oifounng 21 Cr L.J. 829 — 63 Ini. Cas. b29, that it was not competent to tbo Sessions 
Judge alter a clear verdict was returned by the Jory to ask them for Ibeir reasons, and the 
viewexpressed ia6 Pat. L-J. 264and 23 Cr. L.J. 421=67 Ind. Cas 581. to the eontraryaro 
ixsapprovid It is open to a Judge when be disagrees with a verdict and intends to make a> 
refersnee to the High Court to ask the Jury the reasons for their verdict and he should record 
the same for the information and guidanoeof the High Court, 27 Cr LJ 773-95 lad, Cas 309 
whereSSC 629, Weir II. SSSate/offoieed. Pee also 29 Cr. L J. 963-112 lod Cas.Sl. With 
regard to the opinion ol the Jury most of the reasone given by the foreman may not oomnaend 
themselves to the High Court or may not be very convincing end such reasons need not 
necessarily be taken as conitltublog ail the grounds which the Jury may have bad for their 
verdict. It is well-known that even trained minde find it difficult when asked oil hand to 
formulate all the grounds In support of the opinion they have formed. What tho High Court 
has got to find, before it can refuse to accept the verdict, is that it Is unreasonable, 52 C. 987. 
VHien a reference is made of tho whole ease under this sfctlon, where some of the ofteoces are 
tried by the Jury and the others tried with the aid of Atseswe, by the Judge dlflering from 
the verdict of the Jury and the opinion expressed by the Jurors as Assessors on the Assessor 
charges, the High Court while accepting tho reference as to the verdict of the Jury returned 
the case to the Besaions Judge so far as the Assessor oBences were concerned remarking that 
the Judge ought not to have joined them to tho reference, 8 Bom. L.R. 599=4 Cr. L.J. 192 ; 
9 Bora. L.R. 1057. See also 42 C 789 but see 21 C.W.N. 433, which suggests a different 
procedure. When a reference is made to the High Court nnder this section, it has all the 
powersof an appellate Court and should form its own opinion, after considering the entire 
evidence, giving due weight to the opinion ofthoJudgoandtheJury.lSCr.L.J.Sia- 
24 Ind. Cas. 601 • 29 C. 128 ; 9 C.L.J. 432=10 Cr. L.J. 57-2 Ind. Cas. 593. When 
a reference is made to the High Court the langoage of the Code dees not Justify any 
undue preference being given to the opinion of tbo Jury over that of tho Jodge. The 
High Conrt has to weigh both the opinione and consider the entire evidence on record 
Just as it would do in any Criminal matter coming before U for decision, 25 Cr. L.J. 785- 
81 Ind. Cas. 303. The High Couri Is empowered on a reference under this section to 
convict the accused ol an ofleoea not triable by Jury but only by Assessors, on a conside- 
ration of the evidence and giving duo weight to the cpiniona of the Jodgeand Jury, 
STM. 236.where22 M. 13; 24 M. 641, and the view of BAasRpam J-. I“26 

are follovtd. The power of the High Court under this section ts not limited to ‘ 
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questions of Inw, i.e., niigdirection bf the Jadge or misapprehensioo of the law by the Jary 
as Isid dowo by the Judge. The clear provisioos of this seotioo are cot in aoy way curtailed 
or cat down by the provisions of 8. 4l6»sn/raaDd it is open to the High Court to go into 
the facts in a case referred ander this section. 9 A. 420 ; H C.L.J. 233 « 28 Cr. L J. 19s 
90 Ind. Cas 51. When a Jury has given their verdict on the facts of a partlcabic-ise, 
it is open to the High Coort on & reference under this section to revise that verdict 
even though it was not alleged that there had been a misdirection by the Judge or a 
misunderstanding by the Jury of the law as laid down by the Judge, 50 A. 623 
fP.B.) referring tc 21 C. E55 : 2 C, 128 : 1 B. 10* 29 H. SI ; 6 Pat. L.J. 24 and 43 
A 265, but the High Court will cot interfere unless it was established in the clearest 
possible manner that the Jury were wholly miscarried in their conclnsions npon the case, 
20 W.R. (Ct.J 23 and 73; 11 G, 85 ; Wcir II, 218, and the High Court will not interfere 
merely because it is of a diSercnt opinion from that arrived at by a nnanimoas verdict of the 
Jury, 2 A.I> J, 475 ; 9 C. 23. Where In a case there is evidence, if believed, safScieut to 
establish the guilt of the accused but ontbeother band there were maoycircnmstaDces which 
throw a doubt npon bis guilty, it cannot be said that the Jury tooh a perversa view in return' 
iog a verdict of not guiUy and the High Court will not be justified in interfering with the 
verdict even though the verdict may or may not ha correct bnt not unreasonable, 2 i Cf. L.J. 
89Sal04 Ind. Cas. 411, but (he High Court may, iu view of tha susptctous citcumstaucea 
tending to show the falsity ot tha prosecntion case acqnit the accused refniing to accept 
the unanimoDS verdict ol the Jnry, 44 C L,J. 233*>2S Cr. L.J. t9-99 fod. Cai, 51. Where 
one of two Inlerencas is possible on the evidence, tbo Court of reference will not interfere 
with the finding of tha Jury even thongh the High Court is of opiolon that it would have 
drawn the other inference if It bad been a Coort of appeal. But where the inference drawn 
by the Jury is manifestly inconsistent with tbedocumeutory evidence and with the conduct 
of the parties it is obligstory on the Coart to interfere, 27 Cr. L J. 1041 ai I059ia97 Ind, Gas, 
17. The High Court Is to accept the oplaioa ot the Judge and Jury wben tbey agree and it 
Is not opeu to believe evidence diibelieved by both Judge and Jury. 41 0. 662. In a rsferosee 
under this section the Judge should eet forth m his letter of reference m some detail his own 
oplniou regarding the evidence sod cboold clearly slate the materiel portions of the evidence 
he believes to be true and bis reasons for arriving at bis conclosioas, to enable the High Cosrt 
in the interests of justlco. to eonviet the accused on the charges framed. A bare statement 
that tbe reasons are indicated in the beads of charge to the Jury is wholly insufficient, 
so Cr. L.J. 210—113 Ind. Cas. 6S4. When the Judges beating a reference under this section 
differ in their opluion, the procedure to bo followed is that laid down in 8. 429 infra vis., 
tbe case shall be laid boforo a third Jndge, 2 C.L.J. 77 (n) ; 13 B. 432. 

Appeal.^-Ko appeal lies from the jadgmeot of tbe High Court passed on a reference 
Under this irction, Batanlal 691. 

G. — Re-trial of Accused after Discharge of Jury. 

308. Whenever tbe Jury is 6jscbaTge3, the accused sbalJ be 
detained in custody or on bail Cas the case may be). 
olSd“t.r°E,ou“r^ ^7 ODother Jpry, unlos5, the 

Judge considers that be should not be retried, in 
which case the Judge shall make an entry to that effect on the charge, 
and such entry shall operate as an acquittal. 

Pracljco.— It Is well eitibllshed law that a Jury even In a capILvl case may be di** 
charged by the Judge at the trial withoat,givIoga verdict If n ‘necessity’ that, is a high degree 
of need for such dlrchirgo Is mads evident la his mind. It is for the Jndge alone to decide 
whether a neeeully eziiti and bis decision is final. WTiere a Jnry at a trial for murder 
alter beloR locked op for several hours OB their beiog sent for ioto Court stated that it was 
Impoesible that they sbootd ever agree and It was tbe fint day of business at the next 

AsYltestown.theJodgedlscbsrglngthBjntywM held to be warranted bylaw. So alM 
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where misconduct on the part of a Juror wa* discovered before the verdict or in the course 
of the trial, one of the Jurors left the Jury boxer vrhero it waa dlseovorcd that a person 
On the Jury was not on the Jury panel Arch. Or. PU Ev- & Pro. p. (25fh Ed.). 

Whenever the Jury la dlachar^ed.— ThU section will apply when a Jury is 
discharged for misconduct not provided for spcclfleally« In the Code and it eocnii clear that 
the Judge must have such powers, 50 C. 6T2 at 873. If OQ« of the Jury dies before the delivery, 
of verdict the remaining elovon will bo discharged and a new Jury may ho sworn or a new 
Juror addedlo the eleven. Bo also If onoo! the Jurors Is taken so III that ho U not able to 
preweed with the trial. Where mlseonduct on the ptrt o! ono o! the Jurors Is discovered before 
vetdict the Court may diaebargo tho Jury. Wbewlotho courso of a trisl ono of the Jurors 
without leave left the Jury box and also the Court, tbo Jury had to bo discharged. So also 
where in the course of a trial it was discovered that a person wav In tho Jury who was not 
On the Jury panel and who had by mistake been aummoned as a Juryman and when It Is 
accidentally elicited during the course of the case for the Crown that the defendant bad boon 
previously convicted, the Jury U frequently discharged In the intcrosts of defendant, Arch. 
Cr. PI. Ev.and Pr., p. 2U (25th Ed.). 

A Sessions Judge has Inherent power to diacbergo the Jnry and to empannel another for 
miscondnet On the part of the Jury, 23 C.W N. 210^33 CL.J. 122 ; Bl G. 418; 2Q Cr.L.J, 
1009 = 87 Ind Cas. 633. But such power to discharge should not bo exorcised lightly or 
until the Judge has satisfied himself from Inquiry that reasonable grounds for exorcising 
BQch a right exist T£e matter Is onofor the Judge ’• own discretion, 37 C L.J. SOS ; 7 
C.'S N- 83. But the Advocate Oeoeral mayexerelsahls powers under B. 833 infra and. enter 
a nolfeprosrsut. The trial before a fresh Jury Is a continuation of the first trial on the 
original plea, 41 C. 10l2. The power of discharge wbilo disoretlcnary ought not to bo 
exercised without strong reasons ; yet it may be szerolfod without aoy absolute necessity 
a material wiineaa for the prosecution persistently refused to answer questions put, and 

the Judge thereupon adjudged him guilty of contempt and fined and Imprlionrd him, the 
Jury was discharged against the will of the accused, ArefuCr. PI. Ev. liPr.p- OiidSSlhEd,) 

B . — Conclusion of Trial in Cases tried with Assessors. 

309. ( 1 ) When, in a case tried with tho aid of asRossorfi, tho 
case for the defence and tho profiocutor'a reply 
oi aslilaom.”' (if any) are concluded, tho Court may Bum up tlio 

evidence for tho prosecution and dofonco, and 
shall then require each of tho aascssoru to Bttrto his opinion orally on all 
the charges on which the accused has been tried, and Bhall record fmoh 
opinion, and for that purpose may ask the assessors such questions as 
are necessary to ascertain what their opinions are. All suoh questions 
and the answers to them shall be recorded. 

(2) The Judge shall then give Judgment, hut in doing bo nlmll not 

Judgment. bound to conform to tho opinlorifi of tlio 

assessors, - 

(3) If the accused is convicted, tho Judge Hlmll, unless he proceeds 
in accordance with the provisions of section CG2, pasi nontonoo (in 
him according to law. 

AmendnieBt.— The words in italics arc new, ’ 

Scope of the Eectlon.^-The assessors are nodouht tc assist the Jiidg^i b'*! 

la the Code ol Crimloal Procedure has the l«glslatnt« Invested the Assessor* wl'h If 
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of Appreciating the evidence so as to bind tlieJo4ga. The theory of trial with the help of 
Assessors is that the system of Assessors forms as it were a stage towards the ultimate introduc* 
tion of trial by Jory. That was the object with which the Assessors' system was intro* 
dnced in the earlier years of the inirdactionof Criminal Law by the British Indian Legislature 
in this country. The opinion of the Assessocsmust have no doubt, regard paid to it, but 
after all, it is the Judge who is to decide the case on the facts as well as law. His is the final 
responsibility, 14 Born. L.R. 710 at 711~13 Cr. L.J. 677^16 Ind. Cas. 325 Thereis 
nothing in the Code authorising or forbidding the Judge to allow oonsuUatiou between the 
Assessors and there is nothing prohibiting the Judge in bis discretion to allow it The 
opinion of Bash yam Ayyangar, J., in 24 H. 523 went to the extent of holding that the Judge 
Is entitled to have before btin each Assessor’s individual and independent opinion, 16 Cr.L J. 
717*30 Ind. Cas.lOOS. 

I 

May 5um up.— Aaummlng up of the evidence is not required in a case tried with the 
aid of Assessors, 11 W.R. (Gr) 33. The law gives the Judge a discretion to sum up the evidence 
for the benefit of the assessors if he thinks necessary, but it gives him no power to question 
them until they have delivered their opinions orally and he has recorded such opinions. If 
thereis anything obscurein their opinion, there is no ob 3 ection to the Judge asking questions 
to clear up such ohsourlty hat he is bound to allow the assessors to express their opinion 
independently in their own words on the whole case before intatfering with them in any 
way or asking them aoy qaestlons whatever except “what is your opinion," 40 C, 163 at 163. 
The provision as to sammbg up should be availed of by Judges where facts are complicated 
and it may therefore be expedient to explain the same, 24 H. 523 at 537. The efieet of 
Bummisg up the evidence In a case tried with the aid of Assessors is to enable the Sessions 
Judge to place the evidence in a long and intricate case in an intelligible form, to assist the 
Assessors in arriving at a reasonable conclusion, 9 0. B75. 

Require each Aasessor to state his opinion orally.— If a Judge should decide a 
case without mvitmg the opinions of Assessors, be virtually holds the trial without the aid 
of Assessors, and his finding and sentence cannot be regarded as one passed by a Const of 
competent jutisdiotlon. 24 M. 623 at 533. See also Weir 11,301 ; 26 U 538 : 21 5ILJ. 520; 
10 A.414 : S C. 875; 22 W R. (Cr.) 34- The opiulon of each Assessor ehall be given orally 
andehail be recorded in writing. Such record shall contain not only the conclusion 
arrived at by each Assessor bat also the grounds of his opinion, 9 C 875. la cases tried with 
the aid of Assessors, each of the Aeeessore should be asked to give his opinion dearly as to 
what happened and he ehould then, if necessary, give a farther opinion on such matters as 
to intention, knowledge, etc., 30 Cr. L.J. 376*115 Ind. Cas 66. Tostatehis opinion means, 
that the Assessor is required to give a definite opinion whether the prisoner is guilty of 
«ltber,and if so which of the charges preferred agunst him and it Is not sufficient if he 
should merely express his opinlOB that the accused did eertalu acts It is imperative for a 
Judge to take the opinion of the Assessors on the charge, it is proposed to convict the accused 
on It is not open to the Judge to put merely the charge of murder to the Assessors and 
when they give their opinion on that charge and that charge only, then on his own motion and 
withoutasking any further cpinlon of the Assessors find the accused guilty of some other 
oQcnce quite distinct. When an accused is charged with a majorofience and in the alternative 
with a minor ofienco being in eSect an accessory to the crime the case will be different. 
26Cr.LJ 334=84 Ind Cas. 933 where 23 Bom. L R. 231*23Cr L J. 1343<-82 Ind. Caa.709 
Is dtstin! 7 u>i>iei The Assessors ought oot to be allowed to put in written opinions like judg- 
ments. They are to state tbeiroplnioos orally and the Judge is to record them To allow Assessors 
-toputin written opiolons defeats the lotention of theeeotlon, 39C. 119 at 122.Bat8co the 
opinion expressed by the Privy Council, 6 Lah, 226 (P.C.) at 231, where their Lordships held 
lithe Assessors gave thoit opinion In wrUinglt has not been shown that it led to any miscarri- 
age el justice at all. In order to comply with the provisions of this section the Judge should 
record the opinion expressed by the Assessors in writing when given In hU own words by each 
Assessor. Where the accused Is tried in one trial of twooflonees. one of which is a Jury case and 
-the other an Assessors case and the Judgeatter recording the verdict of the Jury only took the 
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opinion of two of the assessors on the other charge without taking the opinion of all the Jurors 
as Assessors as required hy 8. 269, supra, it was held that the conviction was bad and S. 637, 
«n/ra, could not cure such a defect, 26 K. 593; 21 M.L J. S20. Assessors arc appointed to 
assist the Canrt in the trial and are to gi<e their opinion, and when that opinion differs from 
that formed by the Judge, bo should always ascertain the groundsof theiropinion, 3 W.R. 
(Cr) 21, and Assessors should be invited and encouraged by the Judge to stvte briefly the 
grounds of their opinion as well as the resnit, 2 Bom. L.R. 322. The addition in sub- 
section (1) of the words “ and/or Nta purjMsr o/aserrfaminy such opinion" shall aalc each 
Assessor such questions, as ho thinks necessary, such questions and answers thereto shall be 
recorded " assimilates the ptcccdure by which the Assessors give their opinion to that 
adopted for ascertaining the verdict of the Jury, namely, hy question and answer, to be 
recorded. See S, 803, supra. 

On all charges on which the accused had been trled.~This section mikes it 
obligatory on the Judge to require each of the Assessors to state his opinion orally on all the 
charges on which the accused had been tried and to record such opinion. The words “ on all 
the charges" have been interpreted to mean that distinct opinion on each charge must be 
taken. A conviction for abetment of the offence charged withont taking the opinion of the 
assessors on the point is not therefore permissible. 29 Cr. L.J. 561=109 Ind. Cas. 497. 

The Judge may ask such questions.— Cross-examination of the Assessors is 
entirely contrary to law This section gives the Judge no power to question the assessors 
until they have deliverd their opinion orally and the Judge has recorded sneh opinion. If 
there is any obscurity in the opinion then there is no objoction to ask questions to clear up 
the obscurity, 13 Cr. L.J. 497=19 Ind. Cat 641 ; 41 C. 3S0. Grounds should be elicited by 
putting ipeci&o and pointed questions to the Assessors on the important and salisnt points 
«a which the decision of the case realty depends and in inviting tbeir opinion thereon ; tbs 
recording of the opinion of the assessors should be appended to tbs judgment RuleSiS 
Had. Crl. RuUs. of Pr. 

Shall record auch opinion.— If & Judge should decide a case withont inviting the 
opinion of the Assessors and recording the same, he virtually holds the trial without the aid 
«! the Assessors and his Gnding and sentence cannot be regarded as ono passed by a Court o! 
competeat jurisdiction, 21 U. 523; 26 H. 593; 21 H.L.3. 529 ; Weir 11, 3J1 ; ID A. 414 ; 
22 W.R. (Cr.) 34 : 9 C. 873 By the new amendment the power is given to the Judge to put 
each questions to the Assessors as ace necessary to ascertain what their opinion is and to 
record such opinion. The grounds on which the Assessors have tbeir opinion are also to be 
recorded especially when the Jndge differs from their opinion. It is too much the custom 
to neglect the opinion of the Aescssors and put (hem in such a shape that the Iligh Court can 
xnake nothing of them There le all the difference between the verdict ot the Jury 
and the opinion of tbo Assessors. The former Is the simple and conclusive verdict of guilty 
-or not guilty. The other Is not a verdict but an opinion and not having any legal validity the 
weight seems to depend solely on the reason and sense by which it is supported. In recording 
in writing the opinion of each Assessor as required by this section the Judge should not 
-merely put in his judgment, that he concurs with or differs from the Assessors, but should 
separately record theopluiono! each assessor and should invite andenconrage each assessor to 
mako that opinion more than a mere expression for or against the prisoner, but an opinion 
«n the case stating the view that the Assessor takes of the facts and the consideration (m 
brief) on which his opinion is founded, 3 W.R (Cr.) 6. The reasons for their opinion should 
also be briefly stated and not merely the result of their opinion which cannot in any way 
assist the Judge or the High Court on appeal. 2 Bom L.R. 322 at 323. See also 
2 Bom LR. 323 at 324 *' State his opinion" means that the assessor is required to give a 

definite opinion whether the prisoner Is guilty of either and if so which of the charges prefer- 
red against him and it Is not sulEcientil be sbonld merely express an opinion that the 
accused did certain acts. 22 W.R. (Cr.) 34. Where the Assessors are not asked and apparently 
not allowed to give an independent opinion in their own words on the whole case, the trial 
is altogether bad, 13 Cr LJ. 497=3 lod. Cat. 641. Oneea trial has been held and the 
.opinion of the A tses^rs recorded the Judge is not entitled to cancel the trial and orders new 
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trial on the ground that a charge has beeo improperly joined. He has no option after record- 
ing the Assessors* opinion hut to give judgment in accordance with this section, 
17 Bom L R. 1074, when once a Sessions JudgediSers from the opinion of the Assessors he 
should always record carefully the grounds on which the Assessors base their opinion and 
should mate some reference to the luattera in the judgment, 1903 P.L.R. (Cr, J.) 192 p. 637, 
where a J udge diners from the opinion of (he assessors or any of them it (s desirable to have 
a record not merely of the opinion of each Assessor but also as fat as possible, of the 
grounds on which the opinion is based as such record will be of use to the appellate Court 
and to Government in dealing with meroy petitions, liuU 2i3 iTai. Crl. Buies, of Pr. 

The Judge ahall then give Judgment. — Under this section the Judge is bound to 
give j'udgment after recording the opinion of the Assessors. After tabing the opinion, be is 
not entitled to tahe evidence and if ho does so the trial 11 bad, 22 Cr. L J. 127s39 Ind. Cas. 
559 : nor can be hold a local inspection after recording the opinion of Assessors, 1 C.L.B. 143; 
9Zi.B.R 88, once the opinionis talcenand the Assessors discharged they cannot berecalled 
by tbe Judge and then the charge against the accused be amended and he be convicted on 
the amended charge, 1 W.R. (Cr.) 40, The fact that the accused is charged in the same trial 
with another oSence triable by Jnry and the Judge disagrees with tbe Jury and makes up his 
mind to make a reference to the High Court will not absolve the Judge from his duty to give 
judgment on the charge tried with tbe aid of Assessors and when tbe Judge without doiegso' 
zaadenrefetencetotbeHighCourt.it was held that the reference was prematnro and the 
case sent hack to rectify tbe error and then act accotdiog to law, 36 H.L J. 4S2s9 L.W. 376 
s 26 M.LT. 45s 20 Cr. L.J 332=59 lad. Caa. 832. A Sessions Judge is net entitled to in- 
corporate in his judgment the opiniou of a anrgeou obtained privately after be had taken the 
opiuioQ of the Assessors and reserved his judgment. It he wants that evidence he ought to 
have the surgeon eummoned, adjourn the case and examine him in tbe presence of the 
accused and the Assessors, 1889 A W.N. 181 : See also 19 A. 196 ; 1889 P.R, ICr.) 29. 

Shall not be bound to conform to opinion of aasesaora.— The opinion of 
an Assessor is certainly not a jodiciol opimon In any sense though one may not be so hyper- 
eritieal as to object to its being characterised or referred to as guasi-judlctal. Assessors are 
analagous to expert witnesses and in prinoiple the opinion of an Assessor is substantially os 
tbe same footing as the opinion evideoce of an expert witness, 24 U. 923 at 333. The Asses*^ 
SOTS like a Jury are not Judges of all 9 aestIoDs of fact. Tbe opinion of the Assessors must 
have no doubt, regard paid to it. but after all It is tbe J udge who is to decida the case on the 
facts, as well as law. Tbe (unction nO doubt is to assist tbe Judge but they are not invested 
with the power of appreoiatiog the evidence eo as to bind tbe Judge who must pay regard to 
their opinion but after all, he b to deoide the cose OQ tbe facts as well as the law. His is the 
final responsibility, 14 Boni. L.R. 7i0= 13 Cr. L.J. 677eilG Jsd. Cas. 325. Under the law 
the Jury is required to deliver its verdict, but Assessors are appointed to aid the Judge fn the 
trial and are to give their opinion and wbeu that opinion diSers from that farmed by the 
Judge tbe latter should always ascertaiu the grounds of the Assessor's opinion. Tbe decision 
does not rest with them but they ate to assist the Judge at tbs trial and in no better mode 
can they assist him tbsD by stating the reason for their opinion when the case is one in 
which there may be a diSerence of opinion, 3W.R. (Cr.) 21. 

Under sob section (3) a Judge is now empowered expressly by the addition newly made 
to pass an order under 8. S63, infra, releasing tbe accused on probation of good conduct or 
release him on admonUioQ. 

i. — Procedure in case of Previous Conviction. 

3lO. In the case of a trial by a jury or with the aid of assessors 
when the accused is charged with an offence and 
of previous conviction, further charged that he ts hy reason of a previous 
contijcfron liable to enhanced punishment or to 
punishment of a different kind for such subsequent offence, the 
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procedure prescribed by the foregoing provisions of this Chapter shall 
be ‘modified as follows, namely . — 

(a) Such further charge shall not bo read out in Court and the 
accused shall not be asked to plead thereto, nor shall the same be referred 
to by the prosecution, or any evidence adduced thereon unless and until, 

(i) he has been convicted of the subsequent offence, or 

(ii) the jury have delivered their verdict, or the opinions of the 
assessors have been recorded, on the charge of the subsequent offence. 

(b) In the case of a trial held with the aid of assessors, the Court 
may, in its discretion, proceed or refrain from proceeding with the trial 
of the accused on the charge of the previous conviction. 

Amendment.— This section nhtch d«tls with the proceduia In the case of a trial by a 
Jary or with the aid of Assessors when a prerioas coQTicUon has to be proved, has been 
recast in order to avoid the inconvenience which may at present arise In eases tried by Asses* 
Bars (whose opinion is not binding on the Judge) and in cases in which a Judge decides to 
mabe a reference to the High Conrt under 8. 307. Under the amendment, if a Jury delivers a 
verdict of not guilty on the charge of the subsequent oSeuce for which the accused is pri* 
manly being tried, or in any trial held with aid of Assessors the Court is given a diseretiOQ 
to proceed or refrain from proceeding with the trial of the acensed on tbs ehargo of tbs 
previous conviction.— SfuCrment of OtjtcH end Rtasons 

Scope of the eectton.— This eeetioo lays down a special form of trial o! the Issue of 
liability to enhanced punishment ia consequence of previous eonviction, and It is expressly 
xsude Applicable to trials before the Courts of Session only, and does not apply to trials before 
Magistrates 90 C. 367 at 369 Toe provisions of this section are imperative and must be 
complied with. A charge of previous conviction should not be read out In Court, and the 
accused should not be questioned about it until be has been convicted or the opinion 
of the Assessors recorded on the subsequent charge and, when such a charge la allowed 
to be read in the presence of the Assessors in the very beginmag of the trial and the 
accused's admission as to bis previous conviction recorded in the presence of the Asses* 
SOTS, the trial and couvlction were wholly bad and therefore set aside 28 Cf. LJ. 667 
sl03 Ind Cas. 203. It is not easy for Magistrates to keep their mind entirely free 
from prejudice, when the records show that the accused has been previously convict* 
ed. But this section insists that in Sessions triab the fact of a previous conviction is 
rightly to be withheld from the Jurors and Assessers until the accused has pleaded to the 
charge or has been lauud guilty This shows the Importance of complete exclusion of sneh 
knowledge in weighing the evidence as to the truth or otherwise of the charge against the 
accused S Ci ot the Indian Evidence Act also lays down that a previous conviction is 
Inadmissible in evidence except where evidence ot bad character is relevant, 1 Ran. 520. 

Form of charge. — Care should be taken to clearly and accurately state the previons 
conviction and something like the following form may conveniently be adopted " I*—* 
furtber charge you——" “with having on the -day of '19 at before th o ' ■ 

Judge or Magistrate" “ (as the case may be) bees convicted of an oSence under section**^— 
ot the Indian Penal Code and sentenced to rigorous imprisonment or transportation lor— 
years" 1331 A.W.N. 133. The charge need not show the extent of the former pnnlshment, 

I U.H.C B. Appx. 11. Bare statement cl the accused that the aecuaed is an old ofiroder is 
not snflicient, Weir II, 266. 

Previous conviction.— Formerely it arms merely an act of grace to suppress evidence 
of a previous convicUon bat now 23 & 25 Fsrf.c. 96, 8. 16 enacts that an offender shall In the 
first IntUnce he arraigned upon so much only of the Indictment as charges the subsequent 
76 
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oSence and at tbs coqqIusIor ot the subsequent oOence he shall be asked and not 
before whether ho has been previously ' convicted. See Boseoe. Cr. Pr.i..Ev.p. 190. 
The queatiOD of previous conviction la one of ‘fact which ought to be determined 
by the Jury, 21 W.R. (Cp.) 40. When the verdict of Jurors or majority of Jurors 
has been delivered, or the opinion ot the AasesscTs has been recorded on the charge of the 
subsequent cfience, the accused maybe called upon to plead to the charge of previous 
conviction and evidence on that charge may be adduced now. Previous conviction may be 
proved if the accused denies the charges by the evidence of the Jailor or eoms other jail 
authority who identifies the accused Sis the person who underwent imprisonment in a parti- 
cular jail, Ratanlal 52; 1903 £.W.N. 51 mere production of record is not sufficient, Identlfi- 
oation of the prisoner with the person ptevionsly convicted as evidence by the records is 
quite necessary, 6 B L.R. (Appx ) ISI; 1881 X.W.N. 144 Also a discretion is gireu to the Judge 
to proceed or refrain from proceeding with the trial after the Jury or majority of Jury have 
letuined a verdict of not guilty on the charge on the subsequent offence Before making 
reference under G. 307. supra, the Judge may now ask the eccnsed to plead to the previous 
conviction and take evidence and the ptocedare suggested in, 30 U. 134, U not of much im- 
portance now. The High Court instead of remanding the case as 1 1 did in, 2 Bom. L R. 336, 
to record the plea and to pass sentence, may new itself do so as the Judge has now to record 
the plea of the accused as to the previonsconviction and take evidence in support of the same 
in the ezercUe of the discretion given to him. In oases tried with the aid of Assessors a dis- 
cretion is given to the Court to proceed otnot, with the charge of previous conviction. 

Previous conviction hy a Court outside British India cannot be charged, 7 Cea. Pro. 
X. R> 31: not can a conviction under a special or loc-ol law be charged 1 Cr. L.J. lOSl. 

311. Notwlthstaoding anythiog in the last foregoing section, 
evidence of the previons conviction may be given 
When evidence of at the trial for the Bnbseqnent ofience, if the fact 
may^be previons conviction is relevant under the 

provisiona of the Indian Evidence Act, 1872. 

Gee 6 511, in/ru, which provides fotapecUl meausof proving previous conviotion. 

J. — List of Jurors for Bigh CoutI, ond summoning Jurors 
for that Court. 

3 1 2. The Bigh Court mag prescribe the 
*** "peeiai qJ perso7is whose names shall be entered at 

any one timein the special Jurors' list : 

Provided that no definite number of Europeans or of Americans 
or of Indians shall he prescribed. 

This eoction has been newly substituted by Act ZII of 1923. The proviso restricts the 
power of tbeHIgh Court pTeacribiogadefinite number ot Europeans or Ameticaos or Indians. 
The High Court is empowered only toprescribe the number of persons whose names shall be 
entered m the special Jorora' list. 

313. (1) The Clerk of the Crown shall, before the first day of 

Lists of common April m cach year, and subject to 8uch rules as the 
*nd ep«iai Jorora. High Court from time to time prescribes, prepare — 

(o) a list of all persons liable to serve as common jnrora ; and 
(6) a list of persons liable to serve as special jurors only. 
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(2) Regard shall be had, in the preparation of the latter list, to 
the property, character, and education of the persons whose names are 
entered therein. 

(3) No person shall be entitled to have bis name entered in the 
special jurors’ ilist merely because he may have been entered in the 
special jurors’ list for a previous year. 

(4) The Governor General in Council or the Local Government 
in the case of the High Court at Port ‘William in Bengal, and, in the 
case of other High Courts, the Local Government, may exempt any 
salaried ofi&cer of Government from serving as a juror. 

(5) The Clerk of the Crown shall, subject to such rules as afore- 

said, have full discretion to prepare the said list as 

Disoretion of officer geems to him to be proper, and there shall be no 
ptepanog lists. , , . , , . , - . 

appeal from, or review of hts decision. 

314. (1) Preliminary lists of persons liable to serve as common 

jurors and as special jurors, respectively, signed by 
BubUeatioa of luta, the Clerk of the Crown, shall be published once in 
pieiimiaaty and teris local official Gazette before the fifteenth day of 

April next after their preparation. 

(2) Revised lists of persons liable to serve as common jurors and 
special jurors, respectively, signed as aforesaid, shall be published once 
in the local official Gazette before the first day of May next after their 
preparation. 

(3) Copies of the said lists shall be affixed to some conspicnons 
part of the Court-house. 

3 1 5. (1) Out of the persons named in the revised lists aforesaid, 

there shall be summoned for each sessions in f As 
^ wAtcA is the usual place of sitting of each 

Sigh Court as many of those who are liable to 
serve on special or common juries respectively as the Clerk of the 
Crown considers necessary, 

(2) No person shall be so summoned more than once in six 
months unless the number cannot be made up without him. 

(3) If, during the continuance of any sessions, it appears that the 

number of persons so summoned is not sufficient, 
^BuppiemBntMy mm- number as may be necessary of other persons 

liable to serve as aforesaid shall be summoned for 

such sessions, 

ThtisectloQ proTidet fortaaaoniDgjQnritoi (be Uigh Coart SessioRi la (be Prefl* 
deocy Towni. 
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.■ 316, Whenever a High 0<mrfe has given notica of Us intenlioD 
to hold sittings at any place outside the town vshich 
SummonjBg Jurors i$ the usuul place of iittino of $uch Wah Court tor 
BUUrvg o£ High Courts, the exercise Of Its original criminal jurisdiction, the 
Court of Session at such place shall, subject to any 
direction which may be given by the High Court, summon a sufficient 
number of jurors from its own list, in the manner hereinafter prescribed 
for summoning jurors to the Coarte of Session. 

Ibxa a<cUoi 5 prsrtdea fotstiniinoftuigof Joron whan, a High Court luteuds to hold its 
SeasloBS ia auf place outside t&e Preaideaof Towru Tbe Court of Sessloua at such a place of 
sitting is to sammoQ a sufficient numbecof Jttrota from its own list subject to snr directioa 
which the High Court may giva. 

n/gfi Court has g-fven notice. — See Ba. 335 aQ4 83S, fn/r< 2 . 

In the manner hereinafter prescribed.— Sea 6. S26. tn/ra, 

317. (1) Jd- addition to the person so summoned as jurors, the 

said Court of Session shall, if it thinks needful, 
Military awra. communication with the Commanding Officer, 

cause to be summoned such number of commissioned and non-cbmmiS‘ 
fiioned officers in Her Majesty’s Army or Air Force * resident within ten 
miles of its place of sitting as the Court considers to be necessary to 
make up the juries required for the trial of persons charged with ofi’enoes 
before the High Court as aforesaid. 

(2) All officers so summoned shall be liable to serve on sooh juries 
notwithstanding anything contained la this Code ; but no such officer 
shall be summoned whom his Commanding Officer desires to have 
excused on the ground of urgent official * duty or for any other special 
* oj^tciaf reason. 

318. Any person summoned onder section 815, section 316 or 

section 817, who, without lawful excuse, fails to 
°' ^'''^** *** attend aa required by the summons, or who, 
btkving aUended, departs without having obtained 
the permission of the Judge, or fails to attend after an adjournment of 
the Court after being ordered to attend, shall be deemed guilty of a 
contempt, and be liable, by order of the Judge, to such fine as he thinks 
fit •, and, tn default of payment of such fine, to imprisonment for a term 
not exceeding six months in the civil jail until the fine is paid ; 

Provided that the Court may in its diBcretion remit any fine or 
imprisonment so imposed. 

B. 20S. (uprd enacts tbat If a trl«!>8 AdjoaroAd, thv Jnrorasball fttteaJ At tliA sdjeursed 
emingAadAt ewry sabsogoeat eitHug.ttnlU tbAcoaeluslOQ of tba trial. Sea la ibis eon- 


A<3d«a Act X of 1927. 
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cectlon 8. 332, infra nbleb deals wUh llmllsr cases before the Hfgh Court Sessions. Sea 
also 8 W.R. (Cr.) 83 ; 1897 JLW.N. 167 ; 1899 A.W.N. 13 ; 6 C.W.H. 107 as to the power of 
High Court to mise orders passed under this section finios Jurors. 

Ameodraeot.—" For fl fmn not eareerfinj sit months ", these words were added in 
the Cede of 1893. 

The proriso to the section was added In the Code of 1893 and gires a wide discretion to 
the presiding Judge to remit the fine or imprisonment imposed by him ou a Jnror who falls 
to attend in accordance with the tnmmoos. 

Er—List of Jtirors and Assessors for Court of Session and stt»7»fHo;iin<7 
Jurors and Assessors for that Court. 

3 1 d. All male persons between the ages of twenty^one and sixty 
shall, except ns next hereinafter mentioned, bo 
Jnili'wor “ '‘“We to Eervo a3 jarora or ossessors ot any trial 

held within the district in which they reside. 

or, if the Local Government, on consideration of local circamstances, 
has fixed any smaller area in this behalf, within the area so fixed. 

Jurors mast he persona ot Independent condition in life, men of jndgment and experience, 
23 W.R. (Cr)33. 

If Local Qovernraent has fixed any area.— In the Madras Presideney the area 
fixed is within a radius of twenty miles from the place where trials before the Sessions 
Court are held In Districts In which there is no railway communicalioo and in Diitrlota 
where there is railway eomronnicatloo, all persons residing witbio the District are liable to 
serre as Jurors ot Assessors If the journey to the town where the Sessions Court Is situated 
from the town ot village iu which they reside, does not exceed a dUtanee of fifty mllss by 
tail and tea miles by rosd or water. But fa the Districts ot Malabar, Oodaratl and Kistoa 
where exceptional fsellitles of water communicatioo exist, tbs radios will be forty miles In 
the case of such towns or villages as ate io direct communication by water with the Sessions 
station, G. 0 , Ko. 1781 dated 10—12—1909. 

„ 320. The following persons are exempt from 

Exemplioos. .. ^ ^ . 

liability to serve as jurors or assessors, namely : — 

(a) officers in civil employ superior m rank to a District 
Magistrate ; 

(aa) members of either Chamber of the Indian Legislature and 
members of a Legislative Council constituted under the Government 
of India Act.* 

(2)) salaried Judges ; 

(c) Commissioners and Collectors of Revenue or Customs; 

(d) police-officers and persons engaged in the Preventive Service 
in the Customs Department ; 

(e) persons engaged in the collection of the revenue whom the 
Collector thinks fit to exempt on the ground of official duty ; 

(f) persons actually officiating as priests or ministers of their 
respective religions ; 

(p) persons in Her Majesty’s Army or Air Force \ except when, 


Amended by Act JCXIII of 1925, B. 2. 


t Added by Act X ot 1917. 
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by any law in force for the time being, they are specially made liable 
to serve aa jurors or assessors ; 

' [h) surgeons and others who openly and constantly practise the 

medical profession ; 

ii) legal practitioners (as defined by the Legal Practitioners’ Act, 
1879), in actual practice ; 

(i) persons employed in the Post-Office and Telegraph Depart- 
ments ; 

(fc) persons exempted from personal appearance in Court under 
the provisions of the Code of Civil Procedure, sections 640 and 641 
[Sections 132 and 133 of Act V of 1908]; 

(0 other persons exempted by the Local Government from 
liability to serve as jurors or assessors. 

Scope of the section.— Thi« section ptovides ezemptions from liobilUy to seive ft 
Jurors or Assessors- There is a clear distinction betneen czempfionand dts^untl/leafiont Tba 
persons speei&ed In this section are no donbt folly qualified and capable of serving on the 
Jury. But they ate exempted. BeeB, 278, supra, which deals with disqualification to serve 
pn the Jury. 

Cl- (b) : Salaried Judgea.-— The word "salaried” was nenly added la tba Cods of 
1898. to make ” Honorary Magislratta” who ate "Judges ” but not "salaried JuSgti’' 
liable to serve as Jurors or Auesson. 

Cl. (d) : Polt<e*af(lcera.— This was nowly added in the Code of 1898- 

Cl. (gl.—persaoa employed In the Army ate geaerally exempted but wheo neeessUy 
arises, the Court is empowered to sammoo them as Jurors, Bee 8s. 316, 917 and 826 (4), 
infra. 

Cl. (J).— This clause waa newly added pn the Code of 1808. Advocates, Vakils and 
Attorneya oI the High Court ate epecially exempted in the Fresideney of Madras—f ort S(. 
Qeorgt Qatetle, 187C, Sep , p. 1 end Ibtd., 1874, p. lOS. 

Cl. (k).--6ee Bs. 182 and 133. Civil Procedure Code, Act Y of 1908. 

- Cl. 0. No, .173i Jud„ dated, 10'12-19D9 - exempts the following persona 

from serving as Jurors or Assessors In Courts other thau the High Court under Cl. (1) of this 
eectlon The Agent, the Chief Accoantaot and Cash-keeper of every branch of the Bank 
of Madras (Imperial Bank of India). (2) AH officers and Sabordinatea of P.W.D. while actually 
in charge of P,W. ranges. (3) All membsrs of the executive establishments nf P-W.D. (4) 
Managers of offices nt Superintending Engineer, P.W.D. and Head Clerks and Accountants 
of division offices. (5) All railway Engineers in charge of Boctlons of Railway open to public 
traffic. (6) The Agent, the Chief Engineer, Dy. Chief Engineer, Loco, and Carriage 
SoperiDtondetit, General Traffic Manager, District Traffio Superintendents, Dy. Traffic 
Managers, Permanent Way .Inspectors, Loeomotive Eoieman, Station Masters, Engine 
Drivers, Telegraph Inspectors, Slgoallera and Qnaida of M.B.M. A 8 I,B. Baliways. 
(7) Managers cf tba office of Engineers-io-cblef and Head Clerks and Acconataots ol Divisional 
Offices of State Bailwaya (8) All Treasnry Deputy Collectors, Huzur Bherlst'vdars and Cash- 
keepers, (9) Assistant and Bub-AssUtantlnspeotora ol Schools, and SapatTlsots of Primary 
schools. (10) Assistant or Deputy Director of Bnrvey, (ll) AH Superintendents of Jails and 
their snbordinatos (12) All Stamp Vendors, and Beglstrstion and Pott Officers. (18) Ail 
persons who live at a dlitanco further than 20 miles by toad from the place where the trials 
before the Sessions Courts are held, provided when the mama of communication by tall or 
water are available the distance may be proportionately Increased, 9 miles by water and 
5 miles by rail being taken as wialvalaal to I mite by road. Ilule 40. Wad. Cr. Rules of Pr. 
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321. (1) The Sessions Ju3g6, and the Collector of the district 
or such other ofiScer as the Local Government 
List of Jurors and appoints in this behalf, shall prepare and make ont 
in alphabetical order a list of persons liable to serve 
as jurors or assessors and qualified in the judgment of the Sessions J udge 
and Collector or other officer as aforesaid to serve os such, and not 
likely to be successfully objected to under section 278, clauses (6) to {h), 
both inclusive. 

(2) The list shall contain the name, place of abode and quality 
or business of every such person, and, if the person is an European or 
an American, the list shall mention the race to which he belongs. 

Thu Bectiou proTidea for makiag a list of Jurora or Assessors qatlified to gerya as such. 
Doe coDsiderattoaou^t to begiTen to the ptOTisIoos of 8. 378, els. (a) and f!W., 

presumed or actual partiality and persona! disqualification, such as alienage, etc. Jn selecting 
persons, a Sessions Judge should choose persons of independent condition iu life and men of 
judgment and experience, 23 W.R. (Or.) 35 and persons of very high social position should 
not be placed in the list of Asaeisors as natire sentiment U rightly or wrongly flot in favonr 
of such nomination, 1897 A.W.N. 167. The question will be in regard topropettf, charicter, 
and education and io esse of superior qualification in any of these, 'suoh pe^soo will be 
included In the list of special Jurors. 


322. Copies of such list shall be stuck up in the office of the 
Collector or other officer as aforesaid, and in the 
eat on 0 s . Ooutt-houses of the District Magistrate and the 
District Court and extracts therefrom in some conspicuous place in the 
town or towns in or near which the persons named in the extract reside. 


Objections to list. 


323. To every I such copy or extract shall be subjoined a notice 
stating that objections to the list will be heard and 
deternuned by the Sessions Judge and Collector or 
other officer as aforesaid, at the sessions court-house, and at a time to 
be mentioned in the notice. 

The section only says that to erery suob copy or extract shall be subjoined a ‘ notice’ 
and does not contemplate personal seiTice of notice stating that objectio js will be heard. 


324. (1) For the hearing of such objections the Sessions Judge 

shall sit with the Collector or other officer as afore- 

Eevisionolhst. -n , , „ ... , . . 

said, and shall, at the time and place mentioned m 
the notice, revise the list and hear the objections (if any) of persons 
interested in the amendment thereof, and shall strike out the name of 
any person not suitable in their judgment to serve as a juror or as an 
assessor, or who may establish his right to any exemption from service 
given by section 320, and insert the name of any person omitted , from 
the list whom they deem qualified for such service. 
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(2) In the event of a difference of opinion between the Sessions 
Judge and the Collector or other officer as aforesaid, the name of the 
proposed juror or assessor shall be omitted from the list. 

(3) A copy of the revised list shall be signed by the Sessions 
Judge and Collector or other officer as aforesaid, and sent to the Court 
of Session. 

(4) Any order of the Sessions Judge and Collector or other officer 
as aforesaid in perparingand revising the list shall be final. 

(5) Any exemption not claimed under this sectionshall be deemed 
to be waived until the list is next revised. 

ABDnsl Berisioa ot (6) The Hst SO prepared and revised shall be 
again revised once in every year. 

(7) The list BO revised shall be deemed a new list, and shall be 
subject to all the rales hereinbefore contained as to the list originally 
prepared. 

Hearlfl^ oblectloD at the time aad place mentioned In the DOtIce.-~VVbere tba 
sszne of an exempted person appears in the lilt ol Jorori and Aisessori prepared nsder 
B. 831 luprd and inch person does not object at the time of reTision of tbs list onder this 
section, eab'sectlon (S) laps down that be shall be deemed to hare waired bia objection astil 
the list U next rerUed and eab*$eetion (0 eajs that tbe rsTlssd list shall bo £nal. 

Strike out the name of any peraoa not aultabie In their Judsrment.— A person 
T7boso name u inclnded in (he first list map be capable and fnll; qaali£ed jet tbe reTiiisg 
antbofities maj if tbej think fit, strike oat his name from the list. 


325. In the case of any district for which the Local Govern- 
ment has declared that the trial of certain offences 
of B^^'arJa°rox5°* shall, if the Judge SO direct, be by Special jury, the 
Sessions Judge and the Collector of such district or 
other officer as aforesaid shall prepare, in addition to the revised list 
hereinbefore prescribed, a special list containing the names of such 
jurors as are borne on tbe revised list and are in the opinion of such 
Sessions Judge and Collector or other officer as aforesaid, by reason of 
their possessing superior qualifications in respect of property, character 
or education, fit persons to serve as special jurors : s. 

Provided always that the inclusion of the name of any person in 
such special list shall not involve the removal of his name from the 
revised list nor relieve him of his liability to serve as an ordinary juror 
In cases not tried by special jury. 

This seetToo eosbles (be prepsnUns ef spseiftlJurj-lUt cot ot ofdiosrj Jarj-tlat.tni 
cmpowerstbe Local OoTersmeot to direct that the trials for certain oCcoees in partlealar 
diitrieti shall, if tba Besloiu Xndse so direeta. be bj spectnl Jorj. 
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326. (1) The Sesaiona Judge shall ordinarily, seven days at least 
before the day which he may from time ter time fix 

District Ma 8 i 6 tr^te . , , . 3 i i. • i. 

to summon Jurors snd for holding tho 6css)on9> send a letter to the District 

Assessors. Magistrate requesting him to summon as many 

persons named in the said revised list or tho said special list as seem to 
the Sessions Judge to be needed for trials by jury and trials with tho 
aid of assessors at tho said sessions, the number to be summoned not 
being less than double the number required for any such trial and 
including where any accused person is an European or an A7nerican, 
as many Europeans or Americans as ma7j he required for the purpose 
of choosing jurors or assessors for the trial, 

(2) The names of the persons to be summoned shall he drawn by 
lot in open Court, excluding those who have served within six months 
unless the number cannot bo made up without them ; and the names 
so drawn shall be specified in the said letter. 

(3) Where the accused requires, and is entitled to he tried under 
the provisions of section 275, there shall be chosen hy lot, in the manner 
prescribed by or under section 276, from the whole number of persons 
returned the jurors who are to constitute the jury until a jury contain- 
ing the proper number of Europeans or Europeans and Americans or of 
Indians, as the case may be, has been obtained : 

Provided that, in any casein which t7te^roj?cr number of Euro- 
peans or Americans cannot otherwise be obtained, the Court may, in its 
discretion for tj\e purpose of constituting the jury, summon any person 
excluded from the list on the ground of his being exempted under 
section 820. 

Where, under the proviso to *ub*8ection 1.3), the Court pro- 
poses to summon as a juror any person in Sts Majesty's Army, the 
provisions of section 317 shall apply tn like manner as they apply for 
the purpose of the summoning of military jurors for a trial under 
section 816. 

Amendmeot. — The iUIiclsed words ia sub-seetioa (l), BuV(iv:tI''/n!i ('ll 
added b; Act XII of 1921, Dtsltneltons Act. " Bevea days " ba« p/f 

" three days *' ia the Code ol 1898. 

Scope and object of the aectlon.— 3. 327 infra wnli ma -.v fX-U 

eoction has In contempUtioa. vie., the sommoDicg of ac7*.tv<f f,^ 

throuBhout the tessloni and not to lommon separate si p^’-vintrfv' ima’v j-iwi.. 
and to fix dales aecordiogly, much In the »nj« wtj sje pArv-aa 
siipra to gire their attendance at the High Crert«i«Rj(ina, I 8 i 8 fr>iv» tSi'' 

phrase used In thissMtion is*’ the number tote fom-acced 06 *. Eefiif J-.-e 

number required for any inch trial." M C.37I. Tta object cUha and Y\\-^4rli i 

ia to secure an Impartial trill by tenderiej lapoeuble any loleailvieV is'"^ 

try a particular case, and an aocused h« a rijfht V> eUlm to V* ^ y jv f ft 
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strict regard to all the aafegaards prorided by latr lo seenre perfect impartiality, 7 C.W.K. 
188. If a Judge is uoable to comply with the provisions of this sectioo, he will do vrell to 
postpone the trial. The duty oi isBoing a precept under this section cannot be pet* 
formed by a Subordinate Judge doingcurreot duties in the absence of the Sessions Judge, 
Batanlftl 143. 

District iHasIatrate to aummoo.— The provisions of Chapter VI relating to 
service of summons apply to summoning Jurors and see Sch. V, Form Ko. 33 infra, as to the 
form of precept to District blagistrate, to eommon Jurors and Assessors. Where a summons 
to a Joror was not served personally but a copy was affixed to the outer door of bis home In 
his absence and he had no knowledge of aueb service of summons, it was held be could not be 
fined for non-attendance, 6 C.W.N, 887 ; 1899 Jl.W.N. 13. An Assessor cannot be held to 
have lawfully Bummanedtoactassaohon apaclicularday unless the summons issued to him 
was for bis attendance on that day and no other. What the Legislature has contemplated as 
the ordinary or normal procedure » that all Aesessors should be snmmoned on the first day 
on which the Sessions eomnsenee, however many trials it may propose to hold in the course 
of that Sessions. This procedure has been found to be unnecessarily burdensome for the 
persons summoned, in view oi the length to which the Sessions are apt to run in many 
districts. ‘ The practice commonly followed, vis, to summon four Assessors for each date iv 
not objectionable in law, bnt is far from being obligatory and {snot even the normal 
procedure, 7 Cr. L Rev. 267^ 17 Cr. L.J. 17^32 Ind. Cas, 143. Where a Judge had 
requested the District Magistrate to s ummon five Assessors to attend the Court on a particulav 
day and when the Case was taken up be found only one of those persons present and there* 
after directed a search iQ the Court precincts of any person acquainted with Eoglish who 
eould be required to act as an Assessor and a Ifatir of the Court was produced, and be with* 
out any obieotioo by the accused acted as an Assessor It was held that as tbs Ifasir was not 
summoned to act ae an Assessor and as there was oolbing to show that be was on the list el 
Asesasots and could be summoned, the trial was illegal and 8. 537 in/r s cannot cum a delMt 
as to the consitUution of the Court even though the accused did not object to the course 
adopted, 11 Cr. L J. 724w8 Ind. Cat. 874 where 13 B. 514; 25 B. 694 at 696 ; 3 Bom. 
L R. 274 are refereed to. 

Not being less than double the number.*** Where any accused i| charged with at) 
olleoce punishable with death, an oSeoce triable by Jury in Calcutta (uuder the Jury 
notification), the District Magistrate eball summou a number of persona not bdog less than 
double the number of persons required lor the trial under this section. The Jury lo 
such a caee is to consist of not less than seven and if practically of nine persons. It is 
contrary to the inteatiou of the Coda and the standard set by the Legislature if an unreason' 
ftbie number of Jurors were aummoned with the result that It waa not possibls to have a 
Jury properly and the whole proceedings should therefore have to be set aside and retrial 
was ordered, 55 C. 7g4/of/ouii/>!7 3t C.W.N. 1102 b48 C.L.J. 160b 28 Cr. L.J. 889-104 Ind. 
Cas. 903. 

Sub-aectton (3).— -This sub-section is new. Before the amendment, 8. 462, now 
repealed, deMt with summoDing Jnrors when a mixed Jury waa claimed. Now under S. 275 
supra Indian Diitista Subjects can also claim like Eoropean BritisbBubjects a trial by n Jury 
the majority of which is to be Indians in trials before the High Oonrt. This provision Is 
extended to trials In Sessions Court as woll, by the amendment. 

Sub-aectlon (4). — Tbis sub-rection Is also new. The power of the Court of Session to 
try European British Subjects Is now extended and therefore the power Is given to summon 
Military Jurors, a power which thn High Court alone possessed before tbs amendment. S. 820 
(p) exempts generally persons employed lothe Army or in the Air Force bnt they can be 
8ummon''d when necessity arises. 

For Form of Precept to tbe District Magistrate to summon JnrorS and Assessors. See 
Sch. V, Form No. 83. 
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327> The Court of Session may direct jurora ox assessors to be 
summoned at other periods than the period sped* 
an^c" Be^ o Bed in Section 326, when the number of trials before 

or Assessors. jjjq Court renders the attendance of one set of 

jurors or assessors for a whole session oppressive, or whenever, for other 
reasons, such direction is found to be necessary. 


328. Every summons to a juror or assessor shail be in writing, 
and shall require his attendance as a juror Grasses* 

Form and contents gor as the case mav be, at a time and place to be 
oI summons. ' j * r 

therein specified. 

S. 68 su^d is the only provUlon in the Code for eerriee of snmmons and any other mode 
adopted for such setTice is lllegsl. The issue ct a summons to an Assessor to attend the 
Bessions Court by registered letter is Illegal and not authorised by law and the person sum* 
moned cannot be held guilty nnder S. 832, 1.P.C., for non-attendance, 1 C.W.N>Czt 1. See 
forms 32 and 33 of Bob. V for summons to Jnrot or Assessor. 


329. When any person summoned to serve as a juror or assessor 
is in the service of Government or of a Bailway 
Company, the Court to serve in which he is so 
summoned may excuse his attendance if it appears 
on the representation of the head of the office in which be is employed, 
that he cannot serve as a juror or assessor, as the case may be, without 
inconvenience to the public. 


When aovarnment 
or Ballway servant 
may be excused. 


Court may excuse 330. (1) The Court of Session may, for 
Assessor or reasonable cause excuse, any juror or assessor from 
attendance at any particular session. 


Court may relieve 
special Jurors from 
liability to serve again 
as Jurors for twelve 
months. 


(2) The Court of Session may, if it shall think 
fit, at the conclusion of any trial by special jury, 
direct that the jurors who have served on such jury 
shall not be summoned to serve again as jurors for 
a period of twelve months. 


331. (1) At each session the said Court 
List of Jurors aud cause to be made a list of the names of those 

Assessors atunding. have attended as jurors and assessors at such 

session. 

(2) Such list shall be kept with the list of the jurors and asses- 
sors as revised under section 324. 

(3) A reference shall be made in the margin of the said revised 
list to each of the names which are mentioned in the list prepared 
under this section. 
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3S2. (1) Any person Bummoned to attend as a juror or as an 

Penalty for non* assessor who, without lawful excuse, fails to attend 
Juror Of as required by the summons, or who, having 
attended, departs without having obtained tha 
permission of the Court, or fails to attend after an adjournment of the 
Court, after being ordered to attend, shall be liable by order of the 
Court of Session to a fine not exceeding one hundred rupees. 

(2) Such fine shall be levied by the District Magistrate by attach- 
ment and sale of any moveable property belonging to such juror or 
assessor within the local limits of the jurisdiction of the Court making 
the order. 

(3) For good cause shown, the Court may remit or reduce any 
fine so imposed. 

(4) In default of recovery of the fine by attachment and sale, 
snch juror or assessor may, by order of the Court of Session, be impri- 
soned in the civil jail for the term of fifteen days, unless such fine is 
paid before the end of the said term. 

In ptepariag a list oj Aasessflra, persons o! high rank shonld not be ioelDded until it is 
known that they Are wllliog to aot ss such, as native sentiment open this point Is rightly ot 
wrongly against such nomination. 1887 Jl.Vir.H. 167. 

An order under this section passed by a Sessions Judge fining an Assessor is not appeal- 
able, and the High Court cannot interfere in Revision where there was nothing illegal in the 
Order p.i8sed, 8 W.R. iCr.) 83, but if the Juror or Aesesser fined by the Judge eubeeguently 
appears and gives good gronod for hU absence when bis name was called on, such aa illness 
eto., the Judge should reeonilder the matter. Bee 6. 818 supra which relates (o failure to 
attend at the Sessions. See also 1899 A.W.N. 13 ; 1897 A.W.N. 167 ; 6 C.W.N. 887 as to powere 
of the High Court to revise orders finding Juror or Assessor. 

Sub-aectlon (3).— An Assessor on account of illness faded to attend Ooart,aDd a medical 
certificate ab to his illness was produced, an hour or two after the order of the Judge fining 
him for non-attendance. In ancb a case there is do reason why It ahoold not have been 
received and favourably considered by the Judge, to remit or reduce the fine Imposed, 
8 W.R. (Cr.) 63, 


L, — Spezial Provisions for Righ Courts. 

333, At any stage of any trial before a High Court under this 
Power of Advocate- before the return of the verdict, the Advocate- 

?ntio”* prose- General may, if he thinks fit, inform the Court on 
behalf of Her Majesty that he will not further 
prosecute the defendant upon the charge ; and thereupon all proceedings 
on such charge against the defendant shall be stayed, and he shall be 
discharged of and from the same. But such discharge shall not amount 
to an acquittal unless the presiding Judge otherwise directs. 

Scope of the ^octlon.^Tbls seetlou deals with tho power of .the Advocsto-Qeaantl 
to stay prosecution b; entering what Is colled a nolfa prosequi, ^o/le JVojejtti fnot willing 
U> proBcente) U on vulry. on the record, of oetotement that tbs proseentor will not proceed 
fortber. This course Is occasionally adopted (11 when it is desired to caI! the aoonsod of 
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king’s eridence t.«,, ss an approTsr agticst anotbei concerned in the crime (2) when a Civil 
fcit is pending on the same facts {3} vrbara the charge is cle-trly defective or of doublfal 
validity and cannot be snstained. The entry vsheo made has not the effect of a judgment on 
the merits, bat pats an end to the indictment on which the prisoner is brought before the 
Court and prevents the Issue of further process thereio. It is not equivalent to a pardon 
or au acquittal, for raising a piea of aufrs/ou acquit, 'The prisoner cannot be proceeded 
against on the same charge, hut the rule does not affect the legal ity or otherwise of any pro* 
ceedings taken hereafter by the Crown against him, 52 C. S?0 A nolle prosejut docs not 
operate as a bar or discharge or acquittal on the meiUa,' but the party remains Ihble to bo 
re-indicted. The power of the Attornoy-Oeneral la England is not subject to any control by 
the Courts ; but that power does not interfere with the right of the Judge to allow a case to be 
wllhdnrVn on the application of a private parly. Arch, Cr .Pl. Ev. and Pr., p. ISl. {SSth Ed.). 
Bimilaily the power of the Advocate Oeneral la India is not subject to too control of the 
Court. The words * 1! he thinks fit’ indicate that the power is solely vested in him, 

Advocate-Qeneral may Inform Court he will not further prosecute.— For 
definition of the term "Advocato-Oeneral,*’ see 8. 4 (1) (a) supra. At the Grimlual 
Sessions of the Calcutta High Court, the trial bad commenced before Banpint, and 
evidence was partly recorded, when the presiding Judge retired from the case under S. 6sS 
tnfra on account of personal interest, as being a share-holder iu tbs prosecuting bank, 
but he did not discharge the Jury. The Chief Justice purporting to act under clause IS of the 
Charter Act appointed Ntet-snson, to try thecaso and In answer to a question by the Judge 
the Staodiog Counsel lutimated that he intended to proceed with the trial from where it bad 
been left. Ad objectioo was raised on behalf of the accused, that 5fepenson, could not 
proceed with the trial, as Rumpini, J., and tbo Jury empannelled before him had still the 


• t- 

beld that wbereaptesidiog Judge, after sweating in of the Jury and tba readmg of the ehargst 
and the counsel lot the Crown bad started opeulag his case by reading the sections of the 
I.EO.. fell suddenly Hi. and another Judge was appointed by the Chief Justice to preside 
at the Sessions, the trial can validly proceed before the successor and no objection can validly 
be taken that it was necessary to discharge the Jury sworn in and a de novo proeoedings 
should be commenced as the seijfn of the case was with the Court as constituted wheu the 
Jury was formed, and until the Jury was discharged there cannot be another duly constituted 
Court to try the case. For similar lustances whore the Advocate General exeroiwd hiS power 
under this sectiou, see 7 C W M. xxxi ; 8C.WN zIyIII. A nolle prosequi puts an end to the 
prosecution, but dees notbar a second trial, 8eo41 C 1072. Where the Judge disagreed with the 
verdict of the Jury who by a majority of eovon to two returned a verdict of "not guilty ” the 
Advocate General under this sectloa entered nolle prosequi and the accused was discharged. 
A discharge under this eecticn will not amount to au acquittal unless 'be presiding Judge 
otherwise directs, 41 C 1072. See also 4fi C 71 1 29 C 726, This is important, as a discharge 
does not debar a second trial, see 8. 403, infra. An order of discharge does sot operate as any 
bar to fresh proceedings being taken before a competent Magistrate upon a complaint or police 
report or nnder S. 190 (l}ie) supra, whether eueb a dischargo was by a Presidency Magistrate or 
a Provincial Magistrate or by a Court of Session or by the High Court. Where the Advocate 
General entered nolle prosequi In a case tried In the Galentta High Court Sessions on objection 
being raised that the ofience was committed ontside the original jurisdiction of the High 
Court and the accused was disehirged, it was held that the order of discharge did not prevent 
a Provincial Magistrate from starting fresh proceedings, 1 Cr. L. Rev. 164. 

334. For the exerciscof its original criminal j’nrisdiction, every 
High Conrt shall hold sittings on such days and at 
Time of holding Convenient intervals as the Chief Justice of 

sittings. 

such Court from time to tune appoints. 
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335. (1) The High Court shall hold its sittings at the place at 
which it now holds them, or at such other place (if 
siuings any) ns the Governor-General in Conncil in the case 

of the High Court at Fort ‘William, or the Local 
Government in the case of the other High Courts, may direct. 


(2) But it may, from time to time, in the case of the High 
Court at Fort William with the consent of the Governor-General in 
Council, and in all other cases with the consent of the Local Govern- 
ment, hold sittings at such other places within the local limits of its 
appellate jurisdiction as the High Court appoints. 

(3) Such officer as the Chief Justice directs shall give notice be- 

N V oiBitt'n hand in the local official Gazette of all sittings 

intended to beheld for the 'exercise of the original 
crimimal jurisdiction of the High Court. 


Sub-section (2).— This Eob-seclioo empowers the High Coart with the cossent of the 
Hocsl OoreToment to hold its eittiogs ootside the Prosideoer towfl at any place witMn the 
local limits of Its appellate jatisdictioo in excepllooal oases, such as prevelaace of epidemics In 
the presidency Town Oi in the case of aa oQenee committed id a prison asd to aroid excessiTS 
expense in aummonioga largo QUmberof wltoesses from distast places or Id coses to ensure 
publle safety, or to ensate a fair trial to the aooused when the publio miod is prejudiced by 
the pabllcatioD of wild slotiea agaiost the accused io the local dailies id the Presideocy Tows 
before the comraeocemsot of the Inquiry ete.. See 8 dlC supra which provides for Jnrors 
being eummoned in eases eootemplated by this section. The Court of Session of the place 
where the sitting le to be hold U to summon the Jurors from its own list. 


336. Omitted by Act XII of 2923, S. 20. 


CHAPTEB XXIV. 

Gbkeral Provisions as to Inquiries and Teiaus. 


This Chapter is headed general provisions as to inquires and trials. "Borne of the sections 
of this Chapter are not la accordance with the strict interpretation of the heading inasmuch 
as they do not deal with matters whioh either must or may arise in the course of an inquiry 
trial {ei. Ss. 310, S50, S50A). Others deal with questions which are in nature general (r.y., 
tender of pardon to on accompMca (Ss. 337. S39A), compounding of offences (9. S4S). Others, 
however, appear to be quite general and to be so expressed (exemptions or exceptions being 
made as necessary) The right to bo defended by a pleader (8. SIOJ, the rights of accused who 
cannot be made to understand the ptoceodings (8. Sll}, the tight to bo free from Undue 
inHoeoce, threat or promiso (8. 913), the power to romand (S. SllJ, dotontlon of offenders 
■attending Court (S. 851), Courts to be bold in public (8. 352), these are all general provisions, 
as to Inquires and trials io the lallest tense of the phrase. The langnsgo in several of the 
sections is of studied generality (e.p., any person accused of an ofleqce before a Criminal Court 
8, 840 compare B 351 and 352J and It appropriate to the subject matter. They are intended 
-to bo general prorblODsand not merely as miscellaneous provisions. 54 0. 297 ftt 293. 
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337 . (1) In the case of any offence triable exclusively by the 
High Court or Court of Session, or any offence 
acMmpiice^ pardon to punishable with imprisonment lohich may extend 
to ten years, or any offence punishable under 
section 211 of the Indian Penal Code with imprisonment which may 
extend to seven years, or any offence under any of the following sections 
of the Indian Penal Code namely, sections 216 A, S69, 401, 485 and 
477A,i)iQ District Magistrate, a Presidency Magistrate, a Sub-divisional 
Magistrate or any Magistrate of the first class may, at any stage of the 
investigation or inquiry into, or the trial of the offence, with a view to 
obtaining the evidence of any person supposed to have been di rectly or 
indirectly concerned in or privy to the offence, tender a pardon to such 
person on condition of his making a full and true disclosure of the 
whole of the circumstances within his knowledge relative to the offence 
and to every other person concerned, whether as principal or abettor, 
in the commission thereof : 

Provided that, where the offence is under inquiry or trial, no 
Magistrate of the first class other than the District Magistrate shall 
exercise thepower hereby conferred unless he is the Magistrate making 
the inquiry or holding the trial, and, where the offence is under investi- 
gation, no such Magistrate shall exercise the said power unless he is a 
Magistrate having jurisdiction in a place where the offence might he 
inquired into or tried and the sanction of the District Magistrate has 
been obtained to the exercise thereof. 

(lA) Every Magistrate who tenders a pardon under sub-section (1) 
shall record his reasons for so doing, and shall, on application made 
by the accused, furnish him with a copy of such record : 

Provided that the accused shall pay for the same wnfess the Magis‘ 
irate for some special reason thinks fit to furnish it free of cost. 

(2) Every person accepting a tender under this section shall be 
examined as a witness in the Court of the Magistrate taking cognizance 
of the offence and in the subsequent trial, if any. 

(2A) In every case where a person has accepted a tender of pardon 
. and has been examined under sub-section {2), the Magistrate before 
whom the proceedings are pending shall, if he is satisfied that there 
are reasonable grounds for believing that the accused is guilty of an 
offence, commit him for trial to the Court of Session or High Court, as 
the case may be. 

(3) Such person, unless he is already on bail, shall be detained in 
custody until the termination of the trial. 
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Amendment — Old tob-sectloa (4) has been split np, first part o( It coming in uon 
appropriatelj at the end of sub-section (1) and the latter part U rendered unnecessary by tbs 
addition of the new sub-section (2A). Itianow made clear that sub-section f2) applies to 
the Court of the Magistrate holding the original induity. Sub'section (1) has been redrafted 
with many additions to make the meaning of the eeotlon more clear. 

Scope and object of the section. — ^Tbia section does not suggest the idea that tbe 
only method of obtiining tbe evidence of a co-accnsed lagainst another is by tendering him a 
pardon with.all tbe safegnarda mentioned in this section. This section does mot govern 
S. 491 in/ra and it does not in any vray abridge the mde language of that section. This 
section and 8 491 tn/ra should be read together. This section deals with tbe granting of 
pardon to au under-trlal prisoner in soma serious cases. It be satisfies tbe conditions tipoo 
which the pardon is granted, he gets aegnitted; if not he may be tried for the oDence, 
33 G W.N. 453. The object of the eeotion is. In oases iDvolTing offences of great magnitade 
liable to bo punished with heavy punishments, to prevent the escape of tbe ofiendeis from 
punishment. For attaining this object, conditional pardon is tendered to tbe accomplice for 
the purpose of obtaining evidence in grave crimes by holding ont the hops to him that if be 
shonld disclose the truth as a witness at tbe trial and thus bring the offenders to jnstice, be 
will himself go unpunished. Buch conditional pardon protects from prosecution the approver 
who makes a full aud true disclosure of the whole of the circumstances within his knowledge 
relative to tbe offence and the offenders. If It should ever be laid down as a practical rule in 
the administration of justico that the testimony of an accomplice should be rejected as in* 
credible, the most misohUvous consequences must necessarily ensne because it must 
not only happen that many heinous crimes and oQences will pao unpunished but 
great eocoursgement will be given to bad tneo, by withdrawing from their mlttdi 
the feat of detection and panUbuent through tbe instrumentalfty of their partners in guilt 
and thereby universal confidence will be substituted for that distrnst of each other which 
naturally possesses men engaged la wicked pnrposea and which operates as one of tbe most 
effectual testrainta against tbe eommisslou ot those crlmss to which tbe coneurrenee of several 
persons is required "^er Abiot, L.C.J.,in hieeharfe to Orand Jury*nl820. There is no law 
that every oSender ought to be proseooted and it is woU known that offenders manage to 
conceal their misdeeds or that evidence to prosecute has often been found to be insnfficient. 
There is nothing to prevent the prosecuting authority from refraining to proseente any 
Individual and that discretion ie Inherent in tbe authority to whom tbe law has entrusted 
the power of instituting prosecution. The competency of a person to whom an assurance of 
not prosecuting Is given, to be a witness is in no wayafiected though It may affect his 
credibility, 26 Cr. L J. 1467«89 Ind. Gas. 1039. Tbe procedure laid down in this section la 
an exception to the general rule that the etatement of an accused person is not to be used as 
evidence against a co-accused unless he implicates himself to the same extent and rnns the 
same risk as those jointly accused with him. Tbe tendering of conditional pardon under 
this section is different from the withdrawal ot a ebargo under 8 49t, infra. In tbe latter 
case, there is a discharge or acquittal of tbe accused unconditionally, while under this 
section the tender of pardon is made on condition otbis making a full and true disclosure 
of the whole of the circumstanoes oonnected with the offence and, if he falls to do so, tbe 
pardon may be forfeited and he can be tried for the same offence The pardon can be 
granted only by any of the Magistrates mentioned la this section and for oQences triable 
exclnsivoly by High Court or Court of Session and punishable under certain sections herein 
mentioned, 1 Lab 102 ; 33 C. 1353 Tbe pardon can be tendered even when the offence is 
under police Inquiry, 3 Lah 43l ; 1904 P.R. {Cr.) 21 but where there Is no inquiry into an 
offence no pardon can legally be tendered, 49 B. 61. The pardon tendered Is of no avail 
unless the Magistrate u competent to tender the same. 20 A. 49. The fact thalncase before 
a Magistrate was temporarily postponed under 8. 626 (8) i«/rn will not thereby render the 
Magistrate Junclui o^cio to tender pardon. This section does not say that the inquiry or 

trial should be in progress when pardon is tendered. The Magistrate is the only Magistrate 
having jurisdiction to inquire into the case and althongh the inquiry Is postponed be did 
not cease to the Magistrate Inquiring into tbe offence said to have been committed. 49 A. 181 
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at 183. Uadet this seottoa as ameaded eetlaia modifications have been introdneed and paz* 
doQ granted b; a Magistrala tnqaiciag into a casa azcluslTelf triablo bj a Conzt of Sesaion 
zrUh regard to some ofiencea and others not BO triablo will not invalldato a pardon granted 
with regard to offences so exclusively triable and ones a pardon is granted it extends to all 
charges and to all the accused, 26 Cr L.J. l&tSsfi? Ind. Cas.963. The Loc-M Government has 
no power to offer a conditional pardon and the evidence of the accuiod taken on such a condi' 
tlonal pardon is wholly inadmisiible, 16 C.W.N. SAl. A pardon tendered by Government does 
not come within the purview ot this section, 1966 PB, tCr.) 9=4 Cr. L.J. 282 S. 529 ( 9 ) infra 
enacts that if a pardon U tendered by n Magistrate not empowered but who acts erroneously 
but in good faith his proceedings will not he eot aside. The words "a full and true duefosure 
. . . under inquiry” refer to the importaoco, when a pardon is tendered, for enconraging the 
approver to give the fullest details so that points may be found in his evidence which may be 
capable of corroboration, 11 A. 79. When a pardon Is tendered and accepted, the fullest 
faith must be kept on both sides, 12 C.L B. 228. An accused who has been discharged is a 
competent witness against the other acensed and there is no illegality in the procedure of 
withdrawing the case against the discharged accused though the more reasonable and proper 
procedure would be to tender a pardon to him and make him an approver. When an accused 
is discharged there is no fear ot ahy action under S. 339, infra, banging over bis head. For 
normally be could not be proceeded with in connection with the original ofience under the 
ordinary law applicable, 27 Cr L.J. 807=93 Ind Cas 471. The Code makes no provision lor 
any Inquiry by the District Magistrate or by any other Magistrate in connection with a 
tender of pardon to an aecomplioe. The Magistrate may make such formal inquiry as he 
thinks beat for his own guidance and it is entirely a matter tor him. Any such inquiry as he 
makes would not be an inqniry conducted under 8 . 1 (1) Ikl tujrra, 46 B. 61. 

Sub'Sectlon (l|.~Before the ameodmeDt this section applied to cases exclusively 
triable by Court of Session ot the High Court. Bat now other ofiences net so exclusively 
triable are within the scope of this section. 26 Cp. L J. 1115-83 lad Cas. 283. This sub* 
aeetion provides that certain Magistrates may tender a pardon on condition that the person 
concerned shall make a true and full disclosure ot all the eireumstances within his know* 
ledge. It is nowhere laid down that each disclosnm shall be in writing. If made orally the 
Magistrate may depose to it. As a rule of cantloo, however, the approver’s statement Is 
always lotmaliy reduced to writing. The dlsctosnre may be made anterior to the inquiry 
befors the Committing £Iagistrate as also be made at the time ol the inquiry or trial. It is 
the diselosuie inducing the pardon that is contemplated by 8. 339. (3) To such disclosnreS. 164 
supra, bas no application, 29 Cr. L J 413=108 Ind. Cas. SI4. Conditions other than those 
mentioned in this sub'Section are of no avail, e g., it caonot be stipulated that the accom- 
plice should testify to his having been present at the scene ot murder when the offence 
was committed. The condition can only be ofbismakioga full and true dlsolosure of the 
whole of the cireumataneea within his knowledge and ol the person or persons concerned in 
the commission ol the ofience, Ratanlal 612. The words “suppose to have been directly or 
Indirectly concerned or privy to the oQeooe” are m accordance with the decision in, 6 W R. 
(Cr.) 94 . See in this connection, 16 Cr. L J. 632 = 30 Inl. Cas. 4S6. 

Sub*sectlon (1 A) — Tbls'sub-scction was originally tbe first part of sub-section (4), now 
repealed. The recording of reasons by tbe Magistrate is not a condition precedent to the 
tender of pardon and its acceptance by the approver, 13 Cr. LJ 583=13 Ind. Cas. 1064. 
The Meglstnle is to record bis reasons tor doing so and ho is also bound to famish a copy of 
the same to the accused on his application. In38 C. 629 ; 9 Cr. L J. 142 and S C.L.J. 224, 
It was held that omission to reoord reasons was only an irregularity. It would not be 
sufficient to show that tbe Magistrate had omitted to record reasons bat it should further 
be shown that tbe omission to record reasons had in effect occasioned a fatlore of justice, 
olherwlso the alleged detect would be cured by B. S37 infra, 27 AX.J. 227 at 223. 

Sub-«ectIoa (2).'-noder this sub-seetloQ as cow amended it is essential that the 
approver most bs examined as a witness in the Court of tbe Magistrate taking cognizance 0 ! 
the ofience and m the Bubsoqnent trial, if any. Itisnot a suffielent. compliance with the 

rt 
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ecctloQ if tbe approrer issxaiained in theCotirt of the Committing Magistrata. Tba anuBd- 
ment appears to have bees mada to csaba it olear that the approyec must be exatained before 
the commlttiog Magistrate and in tbe aohsetjnest trial. Whether the soQ'compIiaQce with 
the provisfons of tha sab'seetion vitiates the trial of a person, against whom tfaa approvei'e 
e^deooe is sought to be toodered, o«ed oot be decided but the fact that the approver was sot 
oramined at tha trial o! tha persons whom he sought to implicate Is no breach on tha part of 
the crown of the conditions upon which tbe diaotosures are xoade. and pardon tendered, a&d 
the pardon so granted cannot be pleaded as & bar to his trial. He must be considered to hare 
failed tocompjy with thecondjtioosofhispirdon as soon as it is proved that he bat not 
made a full and tree disclosure and this becomes apparent tha moment ha makes a statement 
entirely incoQststeot with his previous sUtemeat on the strength of which pardon wag ten- 
dered to him, 9 Lah. 603. The validity of a pardon tendered cannot be aCected bj the (act 
that a co'Seonsed against whom the approver’s evidence was nsed wag nltimately convicted 
of a minor olfence and even it the p&rdon was invalid it would not prevent tha approver 
being examicrsd in tbs Sessions Court when he rs not ooumitted with the other accused, 27 
€r. L.d il03s:97 Ind C&s 3d7 In a case where a pardon was tendered and accepted by 
the acensed in the Committing Magistrate’s Court but by some oversight, bis name wainot 
tunoved from tha list of accused and at the commencement of tbs Sessioos trial, bis plea 
WAS also taken and tho Bessions Judge finding ont the mistake, immediately corrected the 
oame by removing him from the dock, it was held that the evidence given by tha accused at 
the Sessions trial was not rendered iziadmisstble and there was no prejudice of any desciip- 
iloo caused to the accused by the pteccdore adopted, 5d C. 539. 7bis sub-seotfon provides 
that a person aoceptlag the pardon Is to bo examined as a witness lo tbe Court of tbe Magis* 
trate taking cognizance of the oUenee. That condition is Inifilied when tbs spprovet is 
examined as a witness before the hfagistrtts This sub-seotlon does not mem that it is 
compulsory to esamioe the approver in the Sessions Ooort if be has shown by bis evidence in 
tho Megiatrate’e Court that he is an ngtrastwortby witness. Ik is oontrary to an prinoiptes 
that the Crown should be obliged to examine as a ptosecudoQ witness one who has shown 
himaeif by bis evidence in a previous stageol the ease to be untrastwotthy. dZC fi9S at 
870 ; 24 Vt 321 ; 29 A 24 ; 33 M 514 . 29 6. 679 , 13 Cr L 3. 33s 13 Ind Cas. 273 An 

accused person who after accepting the conditional pvrdon ebows an mtentioa not to give 
the evidence wbieb he has led Che prosecutioo to expect, ought not to be put baok in tbe 
4ook without being exaa toed as a witness under this sub-section and then dealt with under 
S aS'J.en/ra Such a peraou abould, if tried, be tried separately and after the trial of tbe 
other accused, St M. 272. Bee aim tha oew proviso to S 33? (1) which euaetj that the trial 
is to be separate and oot with the other acoused. 

Sub'Secllon i2A }. — ^Tfaeword "bim” oconrriog In this sub-soction does not refer to 
tbe perecn who has accepted a teodec of pardon but refers to the accused. What tha provision 
of law means is, that whenever an approver is examined, Che JifigistraCe has so jurisdiction 
to proceed with the trial, but must commit the accused to the Court of Session. It does not 
mean that tbe approver ^ould be eammitted tor trial along with the accused person. It is 
tho common ruls of interpretation fZiit tbe pronoun refers to the person immediately praed* 
log, which herein is the accused and. not the approver. The direction Is thst the approver 
unless be is aiready on bail ehaii be detained In oustody until the termination of tho trial, a 
direction for which there la no necessity U hois to be committed along with tho accused 
to the Court of Scssioa, 26 Cr. tt.J- 1216—53 lod. Cas. 736, followed in 39 Cr. L 3. 567^ 
116 Ind Cas 1P3 In a ca<e where two persons were charged with murder and all the 
ovideoce (oc the prosocaCton was recorded in tha presence of the accused who had fall 
opportunity of cross-essninJng the wilneasee the S6igisfrato for reasons recorded by him 
tendered pardon to one of the accused oo condlUoa of his making a fali and true dis- 
closureof tho wboieof the eircucntUuiees wUhia bia knotitedge but Immediatciy accepting 
the pardon, he when examined a vrUneas, refowd to make a statemost saying he knew 
nothing ; tha blsglstrvto therefore revoking tbepardos proceeded with the inquiry and ultl* 
cnvtciy committed the accused to the Court of Sessiou, ft was held that there was no illcRality 
io tbeprocedareand the committal wa* valid. 3 A.L.J. 615i»l Cp. L J. H2. A Maghtrato 
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specWly empowered was trjIogacaeeBg.iJiiBt persona InclndlDg an approver, and xnranwblle 
the Amended Act came into force and the UasUtrata had closed the evidence. The Maglat* 
rate was therefore bound under 8. S47, fn/ra, to commit the case to the Court ’ol Session 
and ho should not try the same, 26 Cr. L.J. 8f3»8S Ind. Caa. 6)S. This suh-section enaota 
that if alter examination of the approver under aub'scction (2) the Magistrate Is satisfied 
that there are grounds for believing that the accused Is guilty, be may commit him for trial, 
but a District Magistrate empowered under S. SO, tupra- who has not tendered the pardon may 
himself try the case instead of committing the accused. Tho prohibition contained in the 
proviso is in accordance with the ruling in 10 C.W.N. Bj?. It would not be sufficient to 
show that the Magistntte has omlUcd to record hit roason under this suVeection. It would 
also bo shown that such 'omisdon to record his reasons has In effect occasioned a failure 
nf justice ; otherwise the alleged defect would be cured by S 637 infra, 27 A. L.J. 227 at 228. 
When a Magistrate empowered under B. SO supra, tenders a pardon to one of the accused be 
must not try the case himself hut should commit the accused to the Sessions Court, as 
this Bub-sectioa governs S. SO supra, also, 2S Cr. L.J. 1341=82 Ind. Oas. 573. So also In 
a case of robbery where a Magistrate tendered patdou to an approver and is satisfied aprima 
facie case Is made out, he must commit the ease to the Court of Session under this eub-sco* 
tion, 26 Gr. L.J. 629=86 Ind, Cat. 477. There is no provision of Indian Btalute Law nor 
is there any principle of natural justice which makes an accomplice as such, an incompetent 
witness at the trial o! another person in respect of an ofience. A refusal to admit his 
evidence merely because the case is outside the purview of this section would be a clear 
error o! law. 21 A.L J. 42 ; 25 Cr. L.J. 174= 76 Ind. Cas. 393. 

Sub*eectlon (3).— This sub'section contemplates only a case where there has been a 
oommltment made by a Magistrate to the Court of Seseion or the Sigh Court. It omits to 
consider the ease where the Magistrate himself on bis own respooslbiUly discharges the 
aoeused person. It seems mauifest that the meaning of this sub'seotioa is merely that tbe 
approver shall not be set at large until the judicial proceedings pending against the accused 
are finished. It Is for (be purpese of (his eeetfon Immaterial, whether tbe piocoediDgs are 
flaUbed by the magisterial order of discharge before trial or by a Judge's orderol acquittal 
alter trial. In tbe case ol the magisterial discharge the sub section would be satisfied il tbe 
approver was detained in custody or on bail until tbe order of dlscbatga was made. When 
the magisterial order of discharge was made, tbe provisions of this snb'Seetion were spent and 
are inapplicable to any proceedings held thereafter, 37 B. 145 at 15D. It was held in SO B. 611 
that at the termination ol tbe trial either in tbe Sessions Court or in the High Court, the 
approver must be discharged immediately by the Court. It is not for tbe Court to exercise a 
AiEcrotion in tbe matter and to say that It will detain him In order that further proceed* 
logs be instituted against him. See also 37 C. 843 ; 46 B 120. It la indisputable 
that unoonditlonal release of an accomplice bofore tbe termination of a trial la attended 
with Bciions risks and is such as is likely to frastrate tbe very object of his being 
pardoned. Not only is be likely to abscond and not appear when be is wanted but there is 
every fear of his being tampered ^Itb and of his tampering with the prosecution evidence. 
Unless, therefore special circumstances exist (or bb being released on bail or his continuing to 
remain on bail if he baa already been released, it is but just and proper that he should 
remain in custody. It is with that object in view and not with the express purpose of over* 
riding the provisions of granting ball cont'ilned in Chapter XXXIX that sub'Section (3) has 
been enacted. It is acoNllacy to sub'seetions (1) and ( 2 ) and purports to enable tbe 
Magistrate granting pardon to detain tbe accomplice Incustody notwithstanding his pardon. 
It however expressly provides that the fact that the accomplice has turned an approver, shall 
not ipso /ocio mean the cancellation of his bail boud if he is on bail. Whether such bail 
should be snbsequently cancelled or not has been left untouched. The sub-section does not 
go further and does not deal eilherovitb tbe question whether the accomplice may not be 
released on bail by a superior Court subsequent to the grant of pardon under 8. 493, infra or 
that If be is on ball that he may not be detained by order of tbe superior Court under 
S. 497 (Si tn/ro. Sub-wtion (3) is an affirmative clause and though tbe use of the word 
‘shall • Is primarily obligatory It is less significantly Imperative than the expression ’must.* 
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There is cothiog In the eub-seotlon to anggest that the Legislature ^sbed to laTout aceom* 
plieee vrho were on bail before their pardon or (o place them on a.bettei footing than those 
who bad not got such pardon. If the admisaion of guilt puts an end to the privilege o! 
being permitted to remain on bail it eqnally applies to both and if special circumstaDces 
exist which make it highly improbable that an accomplice will not abscond or be tampeied 
with and entitle one who is released on bail before bis pardon to continue on bail, there 
la no reason why the same olrcumetaneea should not enure to the beoen&t of another who 
has unfortunately been remanded to custody up to the time of his pardon. It is therefore 
more consistent that eah*eection (3) should be interpreted as obligatory only on the 
llagistrate granting the pardon, requiring him to detain the aceompltce in custody and as in 
no way afiecting the powers of the superior Court. This interpretation is in confirmity with 
the rale >bat the jurisdiction of the superior Court is not to be ousted except by express 
language, 23 Cr. L.J.. 439=101 Ind. Cns. 471. 


Power to direct 
tender of pardon. 


338 > At any time after commitment, but before jadgment is 
passed, the Court to which the commitment is made 
may, with the view of obtaining on the trial the 
evidence of any person supposed to have hefiu 
directly or indirectly concerned in, or privy to. any such offence, tender, 
or order the committing Magistrate or the Bistrict Magistrate to tender, 
a pardon on the same condition to euch person. 


Any time after commlttoent.— The words “alter .commitment" denote that a 
pardon could be tendered not only during the trial but before the trial actually begins. 

Of ariy person.— These words will include an accused person before the Sessions 
Judge, S. S13, tn/ru. supports this view and it le difBcult to see any other case to which the 
section would apply, 7 Cr. L. Rer. 64=16 Cr. L J. 632 = 30 Ind. Cas. 496. 

Any such offence.— These words restrict the scope of this section to the ofiesces 
referred to in the preceding section and a pardon cannot be tendered with regard to offences 
not specified in S. S87, sujira. See 10 U.L.J. 147 fF.B }. A pardon may be tendered ai any 
time alter commitment and before judgment is passed. There fa nothing to preolnde a 
Sessions Judge tendering pardon to a person who has pleaded guilty to the charge and his 
being examined eubsequently as a witness against bis cO'Sccnsed, 7 A. 160. The words 
" supposed to have been directly or indireotiy concerned '* occurring in this and S. 337, supra, 
must be taken merely as intended to exolude the case of a person who has been actually 
convicted, 7 A. 160 ; Rataslal 790. 


33d. (1) "Where a pardon baa been tendered under section 337 
or section 338, and the Public Prosecutor certifies 

Commitment of pet- fftat, t« ftts ontnion any person who has accepted 
son to Wbom pardon , , , -i* n i- 

has been tendered. 8uch tender has, either by wilfully concealing any- 
thing essential or by giving false evidence, not 
complied with the condition on which the tender was made, such person 
may be tried for the offence is respect of which the pardon was so ten- 
dered, or for any other offence of which he appears to have been guilty 
in connection with the same matter : 

Procidtd that such jjcrson shall not he tried jointly with any of 
the other accused, and that he shall be entitled to plead at such trial 
that he has complied with the conditions upon which such tender was 
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made ; in which case it shall be for the prosecution to prove that such 
conditions have not been complied with. 

(2) The statement made by a person who has accepted a tender 
of pardon may be given in evidence against him at such trial. 

(3) No prosecution for the offence of giving false evidence in 
respect of such statement shall be entertained without the sanction of 
the High Court. 

Amendment.-'d) Tbe Public Frosecotor la now to ceTtiff th&t lu his opinion the 
conditions have not been fulfilled b; the apptoTer. (2) The approver la to be tried separately 
from the other accused. (3) The approver may plead that ha has complied with the conditions 
of the tender. U) It is for the prosecution to prove affirmatively that the conditions of the 
tender have been broken. " 

Scope of the aectlon.—Tbls section U an empowering section addressed to certain 
Courts of Justice and has nothing to do with the powers of discretion of an Executive such 
as a Local Oovernment institatlng or refraining from instituting any prosecution, 21 A.L J. 
42=23 Cr. L.J. 597^77 Ind. Cas. 98t. This section contemplates a pardon being 
forfeited under it, hut neither in it nor la any other part of the Coda is it enacted that 
the forfeiture of pardon depends on the opinion of the Judge or Magistrate, 30 B 611| 
/oiiotred in 12 Cr. LJ. 326»10 lad. Cas 622. No formal withdrawal and no formal 
declaration of fotfeiture is seeesaary. 42 C. 736; 1< Cr. L J. 401=20 Ind. Cas 223. Bat 
DOW the Pnblio Froseeutor IS to certify that in bis opinion the approver has not complied 
with the oondltloos on which the tender of pardon was made. It is s matter of great 
importaoee which cannot be too emphatically insisted upon, that the strictest faith should 
be kept with the accomplice, even though his statement may reveal him to be one of the 
vilest of criminals and the mete failure of his evidence to procure conviction o! bis alleged 
associates in crime is clearly insufficient for withdrawing the pardon tendered and for putting 
him on his trial, 12 C.L.R, 226 : 24 U. 321 ; 32 H. 173 : 7 U.L T. IZl. It is open to an 
accased person who has accepted pardon in the first instance, to resile from that pardon and 
say that he does not want the pardon and that be U not willing to give evidence bnt wishes 
to be tried so that his character maybe cleared. The acceptance of a pardon continues 
till the person pardoned actually gives evideoce and it is only then, any question will arise 
whether he has forfeited bis pardon by not giving true evidence. A pardon which though 
accepted for a time, Is rejected by himself before be gave evidence cannot be treated as falling 
under this section and therefore there is no objection to such an accused being tried jointly 
with the other accused, 43 N.L J. 613-18 L.W. 606=(1923> N V.N. 697. It is for the 
prosecution to prove that the pardon has been forfeited, 32 H 173 and the accused can plead 
the pardon in bar of his trial, 24 U. 323 ; 32 U. 173 ; 14 A. 336 ; 23 B. 675 ; 30 B. 611 ; 
27 C. 137. 

Sub'Sectlon (!}.— it should be for the proseootion to decide whether the approver 
ahould be ptosecnled. The Fablio Prosecutor is to certify that in his opinion the 
approver is to be prosecuted. The certificate of the Public Prosecutor is a condition 
precedent to the 'validity of the trial of the approver; and the absence of such a 
oertificate, vitiates the trial of the approver, 5 Lafa, 379 ; folhvei in 27 Ur, L.J. 940 
.(2 ]s 86 Ind. Cas. 396 (2) ; 26 Bom. LB. 1240=26 Cr. L.J. 469-83 Ind. Cas. 149, bnt the 
production of a certificate after commitment before the Sessions Coart validates the trial 
«ven though the commitment was irregular. 3 Ran. 53. Where a Sessions Jndgeina 
Sessions trial found out the absence of a certificate of the Public Prosecutor for prosecuting 
am approver as required by this section and adjourned the tdal and on the adjourned day 
the certificate was prodneed and the accased was tried and convicted, it was held tbat tbs 
proceedings before the Magistrate was merely an Inquiry and oot a trial within this sectiou 
and it was open to the Settlont Judge (o accept the commitment even though It was Irregnlee 
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and the defect ffSs eared by tbe prodtteUon of {ha eettijScaie fa the Beagfons Oocit befoK 
the trial, 3 Ran. 93. Bot In a ease ithere a pardon has been declared forfeited by a Nagis' 
trate, this seotion cannot apply, 25 Cr. L.J- 13S3«&3 Ind. Cas. 719. The provision of la? 
contained In this section aims at obtainlDg trae evidence of oSences by the grant of pardon 
to accomplices. It is nowhere laid dawn that if a witness first makes a lolt and true 
disclosncei he is at liberty to contradict his atatement, deny its truth, without fear of forfeit* 
ing his pardon. The transaction is one of utmost good faith on both sides, and the approver 
commits a breach of the condition it he fails to make a fnll and true disclosure throughout. 
It is not enough for him to make such a discloanra before the committing Magistrate if he 
withdraws it In the Sessions Court, or to make U when ezamiued'in chief if he withdraws it 
in crofis'esazainatlon, 33 H. 5f| at 917. Whether the condittons of the pardon have or have 
not been complied with is a question of fact. 20 A- 529. There must be clear finding as to 
whether the accused had or had not complied with the xondltions of the pardon. When the 
approver is a person of low intellect who would make what Is familiarity known as a “ bad 
witness" and made a very bad statement on the whole he cannot he held to have delibe* 
rately broken the conditions upon which he had been granted pardon. 27 Or. L.J. 763*95 
Ind, Gas. 288. The teinsal of art approver to gWe evidence alter accepting the conditional 
pardon amounts to a breach of the eondiUoo and his patdonmaylegally he withdrawn, 29. A. 
21. If an approver denied all knowiedge of the ofience when examined as a witness the 
proper course is to tty him for the oOenoe which be is alleged to have committed with the 
certificate of the Public Broseoutor to the eSeot that be has not complied with the 
conditions of his pardon, 3 Ran. 24?. The pardon it eCeted on two conditions (1) that 
the approver shall make a foil and (2) trne disclosure of all he knew about the crime* 
Bardoa Is forfeited if befalls to comply with these two conditions in two correspendEsg 
ways, first by concealing some mateml evidence, t.e., by not making a full diseiesute, 
ot secondly giving false evidence, i c., by not making a true disclosure. The words 
/aiu evi^enet ” must be read euhleot to the Ilmit-Mion of their contents as defining one 
of the modes of oon-complisnee with (be conditions of the pardon and notin their literal 
sense, 30 B. 611 at 620; 32 Id.lTS. When a pardon was granted by the MagiatrateinOalcutts 
which was never withdrawn, the accused was entitled to be protected from a trial at Benares 
on charges which related and closely mixed up with those tiled at Calcutta. It must be borne 
in mind ID Dountenanoing these pardons to ecconplioes, the law does not invite a cramped and 
constrained statement by the approver*, on the cootrary, it requires a thorough and complete 
dtsclosuro of all the facts within bis knowledge bearing open the oSence ot offences, as to 
which be gives evidence end he has given evidence. The question how far it is to protect 
him and what portions of it should protect him ought sot to be treated in a narrow spirit, 
ll A. 79 at 86. When at the conclasion of the trial a Bessions Judge directed certain approvers- 
to whom pardons were tendered by the District Magistrate be committed for trial on the 
original charge it was held that the Besstons Judge had jurisdiction to pass the order and the 
accomplices could plead their patdoo and it wav for the trial Court to decide whether the 
pardon had been forfeited, 1 Bah. 2l8. Where an accused person had been tendered a pardon 
for 8 dseoity committed in E. District and be made a confession admitting his complicity m 
the dacolty m question and also of another dacolty in aoother District one month previously 
It was held, there was nothing in this section which forbade the confession of the accused 
made before the Commlttfog Afagfstrate befog pot la evidence and so pardon coold legally 
be pleaded in bar of bU trial in respect oftbeoOence committed ia the district other tbau 
the E District. 46 A. 236 (f.B.l where 11 A. 79 is dwlinpuishei. 

Proviso. — This new proviso expressly enacts that the approver is entitled to plead that 
ha has compiled With the conditions of tbetender mads to him. The Court has to try this 
Issue first. 32 M. lly ; 42 C. 656 ; 16 Cp. hj. 23l«27 lad. C«s. 006. and ha should be trfe^ 
separately and not Jointly with the other accused, and U is lor the prosecntlon to prove that 
thoapproverhadforfeitedtbepardonbyahreaeVof Iheconditions, 32 M. 173 No action 
is to be taken until theconclnslon of the trial and the proper course fe to detain the approver 
la custody until the conclasion ot the trial ol the co-accused and then proceed against him H 
necessary, 10 Cp. t.a. *18»31ad. Ca*. 922;2* Jf. 32f at 321 ; 27C. 137; 23 B. 493. 
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Sub'Sectlon (2).— Under the Code no formal T?lthdrawal of a pardon and no formal 
declaration that the pardon has been forfeited are required, 92 C. 756 at 758. The words 
"or the statement made by. person who has accepted the tender of pardon ” are wide onongb 
to coTer a statement made before the pardoning Ifagistrate, 25 Cr. L.J. 1355=82 Ind, Cae. 
715. The question whether a ptrdon la forfeited, which must be tried and found is one of 
fact, 26 B 675. The etatemeut made by the person who accepted the conditional pardon is 
not goTemcd by S. 21 of the Ind. ET. Act and can be need as evidence against him, 5 A.L.J. 
691. " The full and true disclosure *' contemplated by 8. 837 (1) supra may be anterior to 
the inquiry before the Magistrate and may aleo be at the inquiry or trial. It is tbe'disclosuro 
inducing the pardon which is the statement referred to in this sub-section. The pardon may 
be oSered before any inquiry has commenced before the committing Magistrate or it may he 
ofiered when he la under trial. It Is not made under 8. 164 supra and that section in no way 
governs such a statement and such a statement is not necessarily excluded from evidence by 
S. 24, of the Ind. Ev. Act. The sab-section makes by necessity implication a statement of the 
nature of an exception to the rule enacted in 8, 24 the Ind, Ev. Act, so far as that section 
excludes confessions made as a result of inducement, or promise, 29 Cr. L.J. 413=108 Ind. 
Cas. 514, /of/oiriny, 1903 i.W.N. 259=5 A L.J. 691=8 Cr. L.J.1445. 

Sub-section (3) ~The object of this sub-section is to safeguard persons whose pardons 
have been withdrawn, against a prosecution for false evidence unless and until the propriety 
of such prosecution has been sanctioned by the highest criminal tribuoal of the Province. 
If an approver can be punished Buffioeotly by being charged for the original crime it is not 
necessary that ho should be punished lot perjury. Sanction therefore ought to be refused 
unless a ccnviction for the crigioal crime is unlikely or a prosecution for >t is undesirable 
for any other reason or on a convictiou tor the original oSence, the sentence which would be 
passed will be too light to covet both oCences. Before sanction is granted it must be clear 
that there was no ioteotion to prosecute the approver for the original oQence or that he has 
already been tried for it or has been acquitted or received only a very light sentence not sufS* 
dent to cover the oSence of perjury. When the original oSeuce is one of murder, he ought to 
he tried lor it and without doing so, sanction application for perjury would be rather pte* 
mature, 23 Na^. L B. 35 Sanction of the High Courtis necessary for the prosecution of the 
approver for perjury. The prosecution for perjury is an exceptional measure and sanction under 
this section ought not to be granted where material for contradiction has been provided by 
an unnecessary ezammation of an approver on oath which should not he encouraged. To grant 
sanction under such circumstances would be practically to approve the practice of making a 
special and separate examination of an approver on oath before examining him as a witness 
in order that in tne event of his making coolradictory statement in two examinations the 
materials furnished by his unnecessary examination can be used as a basis for prosecution 
for perjury, 3 Ran. 224 Sanction ought not to be given merely because there is a 
contradiction. Such person should be given every possible, focus penitenhae, 11 A.L J. 964 
=15 Cr. L J, 76=22 led. Cas. 428. But the granting of locus penttentias is a matter for 
judicial discretion and the High Court refused to grant locus penxtenltae 27 A.L J. 227 at 229. 
The sanction is to be obtained before the commencement of the prosecution, 10 6. 190. 
The want of sanction of the High Conrtcannot be considered as a mere irregularity, but it 
Is an Illegality and 8, 537, tn/ra, cannot apply to this section, 27 C. 137. An application 
to the High Court for sanction must be made in open Court on motion on behalf of the 
Crown, 32 U 47; 24 C. 492 ;and not by a letter of reference, 13Cr. L.J. 451=15 Ind. Cas, 83 
1893 A.W.N. 13. 


Procedure in trial of 339A. (1) The Court trying under section S39 
person under 8. 339. a person wAo has accepted a tender of pardon shall — 

(a) if the Court is a High Court or Court of Session, before the 
charge is read out and explained to the accused under section 271, 
(1), and 
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(b) if the Court is the Court of a Magistrate, before the evidence 
of the witnesses for the prosecution is taken, 

ask the accused whether he pleads that he has complied with the 
conditions on which the tender of the pardon was made. 

(2) If the accused does so plead, the Court shall record the plea 
and proceed with the trial, and the jury, or the Court with tho aid of 
the assessors, or the Magistrate, as the case may he, shall, before 
judgment is passed in the case, find whether or not the accused has 
complied with the conditions of the pardon, and if it is found that he 
has so complied, the Court shall, notwithstanding anything contained 
in this Code, pass judgment of acquittal. 

Tbia BQctioa U n«w attd ptesotibea tha ptocednre to be adopted in tfae ttUi oC aa 
approver on foileitare ol his pardon. The Court ia bound to ask the eesUEed whether he 
pleads his pardon in bar oi trial, having complied with the conditions on which the teoder of 
pardon was made and ]! he so pleads the Court shall record the pies and proceed with the 
trial, The Court U also bound to record a fiioding whether or not the accused has complied 
with the oondttiOQS of bis patdou aud t( be has complied, be ought to bo acquitted. The 
aeotion lays down that the Court trying a person who bag accepted a tender oi pardon, ghall, 
U the Court is a Court of Session beforo the Charge is read out and explained to tbs aeeuaed, 
ash him whether he pleads that be has compiled with the condition on which the taodse of 
pardon was made. The terms ol the section should he strlotly oomplied with by making It 
clear to the accused that be could plead the pardon as a bar to his trial and the coovictlon 
had without atrloily complylug wUb the provisions of this seotiou is illegal and oannot 
stand, 5 Lah. /olioued m, 30 Cr. L,d. SS9»lt8 lod, CftS. bd. 

BIbM ol p.non .6»- S'l'O' W Any pemon aorasea of an offence 

lost whom proceedings befote a Cnmioal Court, or against whom proceed^ 
leDarf*S'"h«oomtt are instituted under this Code in any such 

tenoy to be a witness. Court, may of right be defended by a pleader. 

(5) Any person against whom proceedings are instituted in any 
such Court under section 107, or under Chapter X, Chapter XI, Chap- 
ier XII or Chapter XXXV J, or -under section may offer himself 
as a witness in such proceedings. 

Amendment. — This section is re'dralted. The expression "pmon accused" may be read 
as referring only to pateona accused of any offence. Now any person agsinst whom proceed- 
ings under the Code are instituted Is entitled to be defended by a pleader. It is also enacted 
that petsons against whom proceedings under B 107 and under Chapters X to XII, XXX VX or 
under 6. 559 of the Code are pending do not labour under the ordinary disability of an accused 
person to be sworn, and they may be examtoed as witnesses in such proceedings. 

Scope of the aectlon.-^The seotiou as amended extends to the case not only of a 
person accused ol an oBeuco but applies to the case of any one against whom proceedings at® 
ineUtuted Under the Ooda, The section ootooly contemplates that the accused should bo 
defended by a pleader at the time of the proceedings actually going on but also Implies that 
he ibould have a re-asonable opportunity. It in custody, of gettiog into communicatton with 
his pleader for preparing his deloneo. The fame polloy Is shown in S. 40 of the Prisons Act, 

X of 1001. No nndue obstacle should be placed In the way of the ocensed ta custody, prepar- 
ing his defence by preventing Ms pleader having ococss to Mm. BO B. 741 at 746. Prisoners 
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la Police cQslod; before beiog produced before a MegUtrito are at libertf, at any time of the 
day, to see a pleader — due regard being taben against tbelr escape. Access to prisoners in 
Jails by pleaders is lor the officerin'chargo ol the Jail to decide, dfud. Pol Old. Vol. I, 
y) 111. Sub'sectiOD (3) says as to who may be examined on oath by a criminal court. 

May of right be defended by a pleader, — Tho word *' pleader” usedwithrefer- 
euceto any proceeding In any Court mesas a pleader or a mu^hfar authorized under auy 
law for the time being in force to praettso in such Court, and includes : (1) An Adrocato, a 
Vakil and Attorney of tho nigh Court. (2) Any other person appointed with the permission 
of the Court to act In such proceodlngs. Tho pclvilego under this seotioa la not a question of 
indulgence but is a matter of a right. The object of the Legislature in allowing parlies to be 
represented at trial by a Counsel is that Counsel must be heard before a Anal opinion is form* 
ed by the Court and it is not necessary for the Counsel to ask the Court for an opportunity 
to be heard. Jt is nof an indulgence but of rtgkt. It Is not necessary that the accused's 
Counsel should ask the Magistrate for the usual opportunity to be beard oo the 
case, 6 Bom. L, R 665, An accused person should be given an opportunity to ba 
defended by a pleader and when he ssks-for time the proper course is to examioe the 
prosecution witnesses in'chief and adjouru the case to enable him to engage and instruct 
a pleader to defend him, 47 A. 147. The defenco of an accused should not be shat 
out on the ground he la re presented by a AfuAAfar 33 C. 483, A Counsel for the accused who 
adduced no evidence has a right of being last heard in the case ; this means be Is entitled to 
have an opporlunity of being heard, S3 B. 119; the accused has a right to be defended by a 
pleader and be has also a right to be heard tbronghhis pleader; where at the conclusion of 
the evidence In a trial the pleader tor the accused wished to argue the case for bis client and 
the Court retused to bear the pleider, it was held that such a denial to hear the pleader was 
not amere irregularity and the ccovlotioo and Sentence must bo set-aside, 93 ULJ. 67 Sb' 8S 
L.W. 636 ; the oral address of Couneet Is a valuable right wbieb eveiy party accused of a 
Crime who engages to defend him is entitled to regard ns lueh. By means of an address 
CouDiel can be of great assistance to bis client. Many points might escape his attention It he 
only wrote out a written argument. The advantage ol an oral address is that Counsel Is In 
direct touch with the Magistrate and can mote efieetlvely direct his remstks to such points. 

aefromthedemeanaar of the Court might ecemto him to require elucidation In 6 Bom. 

L.R. COS, U was laid down as an elemeutary principle of law that no order sbonld 
be made to a mao's prejudice without heating him nnd the very object of the Legislature 
in allowing parties to be represented at the trial by Counsel is that Counsel must be 
heard before final opinion is farmed by the Court. It is not a question of indulgence 
but of right. It is not necessary that the Magiotrate should be asked by Counsel to be beard. 
It la his duty to give to the Counsel the usual opportunity to be beard on the case. 
Tbe right of Counsel is not not only that be should be heard but he shall be given an 
opportunity of being effectively heard. 53 B 119 at 122-124 ; tbe High Court baa condemned 
in more cases than one the practice ol allowing Counsel to file a memo ot written 
arguments. This is all the more to be condemned when the Court receives a written 
argument on behalf of tbe proseention without the knowledge ot the accused. Tbe practice 
prevails to several places and the only way to put an end to such a practice is by setting 
aside all the proceedings as being highly irreg'jiar ]t cannot be too strongly expressed tbe 
highly objectionable practice cf allowing written argnmeoti to be filed in Court. 23 L W. 511 
ssl927 U.W.N 783^29 Cr. L J. 923=£lll Ind Cai 849 "If Judges would only ap* 
predate that what an invaluable assistance it is for their minds to listen to those who have 
prepared tbelr arguments and are perfectly familtir with facts, they wonld recognise that 
initial listening, at all events is most desirable *’ — per Lord IlaUbury. Tbe Court is bound to 
exercise a discretion in each case as to permuting or not petmiUing tbe appearance of an 
onaulboriscd pleader, Vfelr II. 430. A geserml rule exelnding any partienlir class from 
appearing ns a pleader it illegal. An order exeludlog any pirtienlac individual in any 
particular case on grounds aUled is within tbe discretion of a Court, Weir II. 431. 
Under S. 4 (U (r) supra and tfalt section an accused person may appoint a private vakil 
with the permission of iheConrt to act for the aecnsed, and if tbe Magistrate refuses 
penalttion, the person has himself no teal grievance and the proceedings of the 
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Magistrate could not be reTlsed at bia instance. The discretion vested in the Magistrate 
to accord permission ia a judicial discretion to be exercised without being fettered 
by any general order issued by the PIstrlot Magistrate prohibUlog such petrclssioa 
to an individaal generally, 3 Cr. L. Rev. 131. It is tho duty of tbe Court to aSord 
to an accused person every opportunity of making bU defence and a Magistrate should cot 
interpose between the accused and his pleidac engaged to defend him, IBom. LH. 
856, followed in SO B. 741 and all facilities ahoold be afforded to an accused person to engage 
a pleader, 1 B R.C.R. (Cr } 16. Where an accnaed charged with murder engaged a secior and 
a junior pleader to represent him before the committing Magistrate and at the Sessions trial 
the junior pleader in the absence of bia senior applied for an adjournment which nas 
refused aud tbe junior pleader intimated to the Court bis inability to proceed with 
the defence in the absence of his senior, tbe District Magistrate at tbs request of the 
Judge appointed a competent pleader to defend the accused and he took up the defence the 
senior pleader then appeared before the Judge and claimed to conduct the defence himself 
and refused to act as junior to the pleader engaged by the Crown, it was held that the refusal 
of the Judge to allow the pleader originally engaged by tbe accused to conduct the defence 

did not vitiate (be trial when the defence had already been assigned to another pleader 
appointed by the Court, 43 Cr. L. J. 3a7. The Court is bound to hear the pleader if I* 
engaged by the accused. 23 C. 493. Tbe Court has no power to tell tbe accused to eugage 
another pleader on the ground that the pleader he bis chosen did not know bow tO 
behave in Court, Ratanlal 661. It is .an elementary principle of law that no order should be 
mode to a man's prejudice especially in a criminal case without beailng him, 6 Bora, l.R, 
66S, followed iji ZO Bam. L.R. 1936. If a pleader representing a party does not fils a 
vdhalal he shall be required to file a memo of appearance stating that bo has been duly 
instructed to appear for the party and even that ivuot necessary where tbe party is present 
in person along with bU pisader in Court, S H.L.T. 290^9 Cr. L.J, 363-1 Ind, Cos. 546, 
The right to be defended by a pleader applies to appeals alto. A petition of appeal macriffliBal 
case may be presented to tbe appellate Court by any person authorised by tbe appellant to 
present it, and the Code affords no authority fora contrary view, 1 M. 304. Tbe Oriminal 
Froeedure Code unlike tbe Code of Civil Procedure nowhere presoribes tbe mode of appoiatmeut 
of pleaders and there is no authority for tbe proposition that in erimlonl eases a pleader 
must file an .authority from bis client ID order to enable him to present an applioation or 
appeal on behalf of his client and to act for him to criminal cases Art. 10 of Sob. IZ 
of tbe Court Pees Act prescribes a fee for vaJe^tlatnamas when presented to a criminal Court 
including a High Court. This merely meanstbat when an authority is filed such authority 
sbould be stomped. It does not make it necesstry that a vakalatuamah must be filed fa 
Criminal cases. [1926] Pat, 123-27 Cr L J. 686-94 Ind. Cas. 714. 

Sub«5ect!on (2). — This sub-section makes special relerenee to the Chapter X. Public 
Nuisances ; XI Temporary orders in urgent cases of uulsances or apprehended dingtr ; XII. 
Disputes to immoveable property ; XXXVI. Of maiatenanaa of wires and cblldern. 6. 5S2 
deals with power to compel restoration of abdnoted females. Chapter VIII dealing with 
security for keeping the peace and for good behaviour comes within sub sectioc fl) or 
a/jainat whom proceedinffs are ineliCuted under f Ats Code *' In 23 C. 493 ; 2 1 A. 107 ; 27 C. 6S6; 
23 A 373 ; a person ordered to give security lot good bebarlout was held to be an accused 
person. The amendment is in aceordaneo with 2 C.L.J. 149 where the decisions cited above 
were diWinyuwfied. See 50 C. 083. But In this sub-section 8. 107 is specially mentioned and 
so persons proceeded against under good bebaviout sections may not be examined on oath 
alihongh they are not accused of an oOence. 

Duty of advocate appearing for defence.— -The duty of an Advooatc charged with 
the defence of an accused person indiotod foe a serious crime will be found dwelt upon by Lord 
Brougham IQ bis cclebcratcd defence of Qoecn Caroling where the topio of fldelty^ tbe client 
is exhaustively ditcusced " An adrocalo In tho discharge of his duty knows, but one person 
and (bat person ia bU client. To save that olleut all means and expedients at all hazards 
and costs to other person and among them to himself ti his first duty and only dnty and In 
performing bis duly he must not regard the alarm, the torment, the deduction he may bring 
upoootbors. “ Entire devotion to tho forerost of the ollont, warm zeal in the malolensnes 
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anS defence of hii rights and the exercise ot utmost lesrniog and ahllitf these are the pointa 
Trbich can only satisfy the truly conscentlona Adroeate. Ereryman accused of an oSenco 
has a constitutional right to he tried according to lasr and the duty of bis Counsel requires 
him to scan srith legal knowledge the forms of proceedings against the accused, S8 O.L J. 
307 at 318. As to the duty of an Adrocate to his client, a Counsel will not be acting properly 
if be embarks on a petillous adTenture, as to inform tha trial Judge in advance that be waa 
satisfied that the prisoner had no defence to the charge. “ A man's tights are to be deter- 
mined by the Court, not by his Attorney or Counsel. A client is entitled to say to 
bis Counsel, * I v}ani your aivccaey t not your juiQmtnt. I yrefer that of the Court',* 
if au Advocate is to^reject.a story because It seemed improbable to him be would be 
usurping the office of the Jndge, S3 C.L J. 411 (F.B.) at 51 Sm 2S C.W H 170=23 Cr. L J. 817 
b 81 Ind. Cas. 353. It is the duty of an Advocate appearing for a party to call 
witnesses for the defence It bis client Insists on submitting their evidence to the Court, 
3 Bom L.R. 562. "Sir, you do not know a cause to be good or bad till the Jndge 
determines it. Au argument which doesaot convince you may convince the Jndge to 
whom you urge it. It iathe business ot the Jndge to Judge and yon are not to be confident in 
your opinion that a cause is bad but to say all you cantor yonr client, and then heat the 
Judge's opinion. '' A Lawet's motto ought to be “to direct the doubtinl, to instruct the 
ignorant, to prevent wrong and to terminate conteation, '* It is his duty to show the same 
courtesy to the Judge and the Gouusei appeatlug tor the opposite parly which he desires 
or expects to be shown, to himself and a pleader's neglect or default should not be visited on 
hia client. “ An Advocate should be fearless in carrying out the Interests ot his e Rent but 
the arms which be weilda are to be the arms of awartior and not oi the aasasln. It is bis duty 
to strive to accomplish the interests of bis client jper /os but not per nejas. It is his duty to 
the utmost of bis power, to seek to reconcile the loterests he is wasted to maintain and tbe 
duty, it is iceumbeut on him to discharge, is to be discharged with the eternal and immutable 
interests ot truth and justice. “ As to tbe limits within which an Advocate for an accused 
may attack tbe prosecotiou evidence, uo cleat rule can be laid down than this, that he is 
entitled to test the evidence given by each individual witness, and to argue that the avidenee 
taken as a whole ts losufflcUot to amount to proof that the accused is guilty of tbe oQenoe 
charged. 3S C.L.J. 411 (F.B.) at 81S=2S C.V.H. 170. “ It is only as an Advocate that one U 

entitled to address the Jury. As a man be has do right to trouble Ibem." Bound arguments 
beget sound decisions. Many of tbe best' jodgmeots are but seasoned and authoritative 
summary of tbe cogent aigumeuta addressed by Counsel to the Court. 

341. If the accused, though not insane, cannot be made to 

understand the proceedings, the Court may proceed 
Procedure where x. . - . • , , . , n 

accused does not With the inquiry or trial, ’ and, m tbe case of a Oourt 

^ High Court, if such inquiry results in 

a commitment, or if such trial results in a convic- 
tion, the proceedings shall be forwarded to the Higt Court with a 
report of the circumstances of the case, and the High Court shall pass 
thereon such order as it thinks fit. 

Scope of the aectlon.— This section deals with tha proeedore to bo followed in 
cases wbete the scensed does not understand the proceedings against him i-e., to cases 
where the accused is deaf and dumb or U unable tonoderiland or making himself understood 
from ignorance of the language of the place and does not apply to a pereon of nosoand mind, 

8 B 262. " Tbe law In England appears to be that though a great caution and diligence are 
necessary to the tnal of a deaf and dumb person yet If U be shown that if such person had 
sufficient intelligence to understand the charaeter of his criminal act he is liable to pnnlsb- 
ment The deoislona In 22 V R. (Cr.) S3 and Bataalal 696 are authorities to show that the 
same is the law and practice in India,** 40 B.SSSat 899 ; 23 Bom. L.R. 43 = 23 Cr. L.J 660 = 81 
Ind.CavKS. Aperus-alot this seetlou makes it absolntely clear that a reference can only 
be made it the accused, thongh not insane, cannot be made to undersund the ptoeeedmgs 
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the purpose aforesaid, question him generally on the case after the 
witnesses for the prosecution have been examined and before he is 
•called on for his defence. 

(2) The accused shall not tender himself liable to punishment 
by refusing to answer such questions, or by giving false answers to 
ihem ; but the Court and the jury (if any) may draw such inference 
from such refusal or answers as it thinks jnst. 

(3) The answers given by the accused may he taken into 
-consideration in such inquiry or trial, and put in evidence for or against 
him in any other inquiry into, or trial for, any other offence which snch 
.answers may tend to show he has committed, 

(4) No oath shall he administered to the accused. 

Scope and object of the aecdon.— This section has been enacted to safegu'iid tbe 
interests o! accused persons. The Lesisiatura contemplates that they should altv'ijs getan 
opportunity of explaining any oireumstaooea that may appear against them. Bo a duty has 
been cast upon criminal courts to examine the accused. At the same time it must be 
•remembered that the ’accused IS not bound to make a statement, 2B Cr. L.J. 226 s 
99 Isd. Gas. 1026. The section Is a part of a system for leading the Court to discorer the 
truth and it eoQstantly happens, that the aceased'sexpIsnatioD or bis failure to explaia is 
the most Incnmloatlog circumstanoe against him. The result of the exsminafion may bs 
beneficial but it may equally be injutloos to him The principle involved In the maxia 
' Audi' aUeram partem ‘ and that of this eeetion is that tbs accused should be heard on every 
oireumstaooe nppeaciog in evidenoe against him, 4 Nag. L R. 163 ; the Legislature intended 
by this section to protect the accused from tbe ordeal of cxaiminalion as a witness and 
rendering him capable of being punished lor making false statemsots on oath, 19 A. 200; 
12111.451. See also 54 C. 236 (F.B.). Tbe object ol tbe section is not to fill up gaps in the 
prosecution evideoee but is to enable tbe accused to explain each and every circumstance 
appearing in evidence against him, 26 C. 49.; 27 Id. 235 ; 14 A. 242 ; 13 A. 345 ; 39 U, 770. A 
Judge or blagistrato eboald note every point which he thinks be will have to put into the scale 
against the accused and then question him on each point. Otherwise it is impossible for the 
accused to know what Ism the Court's mind. Several points may be made by tbe proseoution, 
some of these the Court couslders good, others are r^srded as pr-ictically worthless, but the 
accused is not aQorded any reasonable opportunity of clearing up the case by such a question 
as, "what have yon to say, regarding the statement of tbe complainant's witnesses 7" 
The specific point or points which weigh against him must be mentioned; for, if this is 
not done he cannot reasonably be expected to be able to explain it or them, 1 Ran. 6S9; 
29 Cr. L J. 12s48 Ind Cas. 467. Tbe real object of tbe power given by this section is to as* 
certain from time to time from the prisoner parlicnlarly if he Is undefeuded, what explanation 
he may ofier regarding any fact stated by a witness or after the close of tbe case bow he can 
meet what the Judge may consider to be damuatory evidence sgainst him, 6 C. 93 at 
102. The provisions of this section are based on the well known principle that no man should 
bo coodemued unheard, 29 Cr. L J, 932«111 lod. Caa 832. The obvious reason for tbe provi* 
sioDs of thi* section is that an accused person cannot givs evidence on oath in support of 
bis case, 52 B 763 There is no provision In tbe Indian Law by which an accused person 
may give bis sworn testimony m support of his case. Indeed tbe section prohibits the 
swearing of an accused person. The purpose and use of • the examination of the acoased is 
laid down in the Oode and DO one has a right to travel outside it. The accused under this 
section may bo questioned [from time to time, by the Court, during the progress of tbe inquiry 
or trial for the purpose of enabling him to explain the Circumstances appearing in evidence 
against him It further 'says that, for tbe same purpose the Court shall oxaraloo him 
generally after tbe prosecution evidence has been closed It Is clear that tbe examination is not 
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meant to supply any defioienoy that may exist in the prosecution evidence, 51 A. 313 at 321, See 
also 30 Bom. L R. 957 ; C, 286 (F.B.) The main object being thus to ensure that the Court 
having heard one aide, i e., the proseoution should proceed to hear the other side also. For this 
purpose the Court must interrogate the piisonerandcall upon him to explain if he oan. the oir- 
cumstancea appearing in evidence against him Tho right of interrogation is restricted, and 
there must be nothing in the nature of cross exainlnaUon. The prisoner la thus protected against 
inquisitorial questions and to make this protection absolute it is laid down that he ciunot be 
Compelled to answer or to give true answers and failure to answer or give true answers will 
not render him liable There is no possible connection between 8 73, of the Indian Evidence 
Act and this section since the taking of finger impressions is an entirely different matter 
from putting snch questions. This section does not prohibit a direction to him to 
make finger impression any more than it prohibits a direction to him to face a witness 
in order that be may be identified, 1 Ran 759 (F.B) followed in 6 Pat 623 ; SO C. 
935 at 991. Taking of a thumb impression is merely observing a characteristic feature 
of a man's body. When a thumb impression is taken, it is an observation made and recorded 
and in principle the position is the same as if the Magistrate had photographed the accused or 
noticed a deformity or scar, matters which might certainly be proved if they were relevant. 
The analogy between taking a thumb impression and asking a question to tho accused and 
recording an answer within S. 132 Tod. Ev. Act does not exist. The right of a Magistrate 
to take the thumb impression of an accused whether he consented or not to the giving of the 
thnmb impression were left undecided, 39 C. 343, but in 6 Pat. 623 it was held that the 
Court has the power to take a thumb imprissiou whether the accused consented or not to 
have the impression foe comparison and the Court may draw an inference adverse to the 
accused if he refused to do so In 50 M. 462 also it was held that if the Judge thinks fit, 
be is entitled to take a thumb impression and use it to compare with an admitted impres* 
jIou of the accused and also to base a conviction on such companscu. The question of 
identity of thumb impression is a question of fact to be decided like any other fact on evidence, 
1 Pat. 2421s sot followed In the above cases 8ee also 46 11.713, 23 Cf L J 850>104 
Jnd Cas 623/of(ouitn^ 30C.WN 373-43 C L J. 403-27 Cr L.J. 409-93 Ind. Ces 7d where 
It was held that in view of 8. 5 of Act XXXni of 1920 (Identificalion of Prisoners Act] it is 
not wrong to take finger prints of accused in a case and have the same compared by an 
expert with the suspected print the subject of the charge against the accused and arriving at 
a conclusion on such expert opmiou. The object of the L«giBlatute in enasting thu section 
is quite clear and the provision of the statute must be strictly enforced .ind the question of 
prejudice ought not to come in 8. 537, infra, was certainly not inserted in the code lor being 
invoked on any and every occasion as a shield against irregularity perpetrated by a subor- 
dinate criminal Court ; the only way to secure proper observance of the law by subordinate 
Courts is (or the High Court to interfere wheoever any departure conies to its notice. So lac 
as this section is concerned tho matter is one of paramount importance and non-compliance 
with it cannot be passed over on the ground of technicality, 29 C W N cxvili : 52 C. 522. 
What is necessary under this section is that accused ahouid bo brought face to face ^solemnly 
with an opportunity given to him to make a statement from bis place in the dock so that the 
Uouit may have the advantage of heanog his defence, if ho is willing to make one with his 
own lips, but not to cross-examine the accused, 23 Cr LJ 1310 — 93 Ind. Cas 294,10C.140, 
5 C.W.N, 864 ; 27 U 238. The object of tbo section U to givo opportunity to the accused if 
he 60 desires to tender any explanation he likes of bis part in the case that is presented 
against him. Tbcrols no ptovision In the Code for the accused being warned of tbo conse- 
quence of the statement he makes The main consequenco of course would be that the statement 
ho makes must be given in evidence against him. It would bo a salutary amendment of the 
, Indian Law, if it were not compulsory to put in evidence such a statement. If there were 
-any danger of prosecutors unfairly keeping back* statement that helps the accused, the Judge 
is there to intist on its bcingput in. It is extremely desirable that some such form of 
caution as is prescribed as in 11 and IS Fict CA. iS, S. 23 should be introdneed into the Code, 
23 L.W. 3S4— 27 Cr. LJ, 311— 92 Ind. Css 693. The examination contemplated by this 
eoctton it only after the commencement olany inquiry or trial. There is no jnstifieation 
lor an cxamlnallon ol the accused before commencing an inquiry or trial and snch examlsa- 
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opportunity of making a statement direcfcto the Court, 29 O.W.N. 939=25 Cr.L 3.1032=87 led 
Cas. 920, but see 9 Ran. 506. A promise by the accused to file a written statement, made at 
the time of the plea, in no way absolrea the Goutt from the duty of examining the accused 
at a later stage as required by this section. The intention of the law is that at a certain itags 
of the case the Court itself shall call upon the accused to state in his own way anything be 
desires to say, 50 C. 518, but see 1923 Pat. 112, where it was held that the filing of a written 
statement by an accused, relieved the hlagistrata from the necessity of examining the .ncensed 
orally with reference to the matters elicited in cross-examination and re-examination. 
Where the personal attendance of the accused is dispensed with under B. 205 supra, then there 
will be DO objection in allowing the aecnsed'a pleader to make a statement under this section 
on behalf of the accused and his personal attendance to make the statement will not be in- 
sisted upon, 4 Ran. 506. In every^caso there is an imperative duty upon the Magistrate to 
put into operation the provisions of this section, the moment when the complainant and 
nil the witnesses for the prosecution have been examined in the full sense in which the word 
is used, 30 Cr. LJ. 530 at 533=113 tnd. Cas. 872, The word "examined " in this section 
includes cross-examination and re-examinatiou and tbe omission to ezamino the accused 
after cross-examination and re-ezaminaUon of all tbe prosecution witnesses vitiates the trial 
and conviction', 81 C 924; 49 0. 1075 ;27Cv. LJ. 336-92 Ind. Cas 752; 30 C 939;6l 
C. 933 : 50 B. 42 ; 4 Ran. 361, see 4 Pat. 488 ; 4 Pat 23l ; 6 Pat. L J. 147 and 644 ; SO G. 

S18; 27 Cf. L.J. 719=94 Ind. Cas. 911 : 27 Cr. LJ. 727=93 Ind. Cas. 53 ; SO C 985; 52 C. 

522 ; 29 C.W N. czvlll ; 38 C.L.J. 173 ; 39 C.L J. Si ; 14 L.V. 418 ; 1924 Pat. 193 ; 3 Fat. 
L.J. 430: 26 Bom L R. 149 ; 31 G. 924 ; 52 G. 403: 26 Cr. LJ. 760=86 Ind. Cas. 343 ; 

26 Cf. L.J. 927^86 Ind. Gas. 991; 26 Cr. LJ. 1310=90 Ind. Cas. 294 ; 3 Ran 139; 

30 Cr, L.J.18’wll2 Ind. Cas. 830. Tbe provisions of this section aremaodatory and their non- 
-oompllance vitiated tbe trial, 7 Lah. 64, Jolloicei in. 43 C.L, J. 591—29 Cr. L.J. 382—108 lod 
Cas. 381:26 Cr. L.J. 716=86 Ind. Gas ISObutsee 31 O.W.K. 337=23 Cr. L J. 347-100 
lad. Cas. 827 and 8 , 537 tnfra would not cure tbe defect. Where after ezimiDiBg the 
accused a new prosecution witness is examined, it is obligatory on tbe Magistrate 
to further examine the accused under this section asd failure to do so vitiates the 
trial as It is an illegality which cannot be cured, 30 Bom. LR. 383 foMiwnq 

27 Bom. L.R. 1403. See also 29 Or. LJ. 382-108 Ind. Caa. 381. But where 
the accused filed a written statement at tbe close of the case for the prosecution 
and before entering on his defence, it is not essential for tbe Magistrate to question him 
fonetally on the case, 28 Cr. L J. 480-101 Ind. Cas. 608. It is also not obligatory to examine 
the accused over again when a Court witness IS examined uoder s 510, tn/ra 30 Bom L.R. 
1085-29 Cr. L J. 1057=112 Ind. Cas. 561 wboreSaBom. LR. 691; 24 C. 167; 23 Cr. L J. 
354 — 71 Ind. CaS 290 ; 50 B. 42 are fallowed but see 29 Cr. L.J. 932 — 111 Ind. Cas. 852, which 
takes a diilerent view. The obligation to ask tbe accused whether he wishes the prosecution 
witnesses to be resummoned and further oross-examiued uoder 8 , 256, supra, is distinct 
from tbe obligation imposed by this section to examine the acensed, 23 Cr. L J. 690= 
86 Ind. Cas. 70 Cross-examination of tbe accused by putting questions to him to iucti* 
minate himself is a thing wholly unknown to law. 17 C W.N 334 ; 2 Lah. 129 ; 4 Lah. S3 ; 
27 H. 238 : 5 U LT. 216-11 Cr. LJ. 193 - 42nd. Caa. 1128; Id Cr. LJ. 474-24 Ind. Csi- 
562 ; 8. 537 cannot cure an omission to comply with the express provision of law contained 
in this and B. SCO, tn/ra, 29 C.W.N, exvlli ; 92 C 522; 38 C.L.J. 231=23 C.W.N. 119; 
see 4 Fat. 488 where U was held that the test is whether tbe accused has been prejudiced 
by absence of judicial questions and wbetbec 8. 537 cures tbe defect. Omission toexamlne 
an accused person under this section is cured by 8 . 537. tn/ra when the accused has not 
been prejudiced thereby, 27 Cr L.J. 832=95 Ind. Cas. 932 Bee olso 29 CrL.J 932—111 
Ind, Cat. 852 tvboreS Fat. iOlS \aexptamed. See also 3l C.W.N. 337-28 Cr. L.J. 347=100 
Ind. Cai. 827; 30 Cr L J. 530 at 533=115 Ind. Cas. 872, but see 7 Lah. 564 where it was 
held that non-compliance with the mandatory provisions of the section vitiates the whole 
trial. Failure to examine the accused even though tbe accused wore acquitted by the Judge 
vitiates the trial and eucb acquittal without n proper trial was set aside by the High 
Court. 4 Ran. 361, Recording etatements eolleotively instead of separately is an llicgailty 
which vitiates the trial ; 29 Cr. L.J 469= 109 Ind. Caa. 107, where 6 Lah. 554 Is followed. 
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Sub'Aection (I).— The examinaiton ia fat the purpose of eaabllng the accused to 
explain tbeolicumstaaees appearing iu evidence against him and not to supplement the case, 
for the prosecution and to show that he is guilty, 10 M. 293 ; 12 U. 431 * 29 A, OSS ; 10 Cr. 
L.J. S09o4 Ind. Cas. 160. Wh.at the section contemplates is that the Court may, at any stage 
examine the accused but the complainant can never put questions to the accused and such 
questions ought not to be put by ths Court to convict the accused out o{ bis own mouth, 10 
U, 121 at 123. The object of the examination of an accused person under this section is only 
to enable him to explain any oireumstancea appearing In evidence against him. It baa been 
repeatedly bold that the examination ought not to be conducted in the manner of cross-exa* 
mination of an adverse witness and that a Judge or Magistrate Is not entitled to establish 
a sort of a Court of inquisition to force a prisoner to commit himself, by making some 
iDcrlminating or embarrassing admissions after a series of questions the exact eSect of which 
he may not be able to comprehend, 10 Lah. 223 foUaunn^ 10 C. 140 t 6 0, 96 t 2 Lah 129 . 
10 M. 2S3 1 Fat. 680 ; 6 Bom, L R. 94cal Cr. L.J. 103. The accused cannot be asked to make 
admissions for the purpose o! enabling the Grown to procure a legal decision. It is not the 
function of a Court of justice to supplement the deficiencies of the prosecution and the 
subject cannot bo made to sufier because of the neglect or omission of the Crown in the mode 
in which it conducts a criminal proceeding, 9 Lah 404. Tbs object is tberofore not to fill 
up gaps in the prosecntion evidence but to enabie the accused to oiler any explanation, 
4Lah. SS : 27 U. 238 ; 26 C. 49; 27 Cr. L.J.66»dl Ind. Cas 242 ; 39 M. 770 ; 28 C. 639 ; 
6 Fat. L.J. 241. Where a prime facte case is made out, an examination of the accused is Im* 
perative, 10 Bom. L R. 201 ; 0 Bom. L R.356 ;17 Bom. L.K. 892s 16 Cr. L.J. 765=31 Ind. 
Cas. 363 • Weir II. 403. Tbe qaestion ought not to be of an inquisitorial nature conducted in 
the manner of cross'examiaatlon and forcing him to make ineriminatlag statements, 
fi C.L R. 521 : 5 A 253 ; 17 C.W-N. 354 ; 10 C 140 ; 2 C.W.N. 702 ; 7 C W N. 347 ; 21 0. 642 • 
6 C 96 and 279 i 1 U.H-G.B. 199, 5 A.L J. SIS. The questions put must be confined strictly 
fortbspurposeot enabling the accused to explain circumstances appearing in evidence against 
him, SO A. 540 ; 8 A, 233. It is entirely within the discretion of tbe Judge to take or not 
to take a statement from a co-accused after tbe accused had given an explanation under this 
section, 89 C. 833 at 889. Questions ought not to be put to elicit information in regard to 
itatements made by a witness, 7 C.W.N. 343 or to koow tbe nature of his defence, 14 A. 242, 
An accused person ebould not be examined by tbe Court where there is no evidence against 
him as the object of the examination Is only to give him an opportunity to explain any 
circumstances appearing in evidence against him and not to make him supplement 
the prosecution case or to make locriminatiog statement, 9 M. 224 ; 10 U. 295 
and 121 ; 27 U, 233 ; 23 C 689 ; 39 M. 770 ; 1919 M.W N. 413 ; 4 Lah. S5 ; 13 A. 345 ; 
4 Cr L J. 471 (F.B ). This section will not enable a Court to question the accused 
about bis previous oonvictioos, 28 0. 639; 23 B. 129 The proper method la to 
draw tbe attention oi tbe accused to specific matters which appear in evidence ag.aiost 
him and ask him to explain them , merely questioning the accused generally whether 
they had anything to say os anything to add to what they said, before tbe committing 
Magistrate ia not enough, 23 Cr L.J S72>«85 Ind Cas 713 Under this section 
it is obligatory on the Magistrate to question tbe acensed generally on the case after 
the close of the prosecution, t e., when all (be prosecution witnesses have been examined- 
in-chief, cross-examined and re-examined although tbe accused has stated that he intends 
to file a writteu statement and ho bad done so. The examination of the accused after the 
charge and the examioation-lD-ebief of only some of the prosecution witnesses is not a com- 
pllanco with law and examination after cross-examination of only some of such witnesses 
is not a compliance with law and the trial Is bad even though the accused is not prejudiced 
on the merits. Where a Magistrate has after each examioatlon transferred tbe case for trial 
to another Magistrate who completes the cross-examination of the remaining prosecntion 
witnesses, it is incumbent on the Utter Magistrate to examine the accused again generally 
on tbe case and the omission to do so renders the trial bvi ia law, SO C 223 /offovei in 30 C 
518. Again in 50 C. SOS it was held thst tbe examination of the accused, only after the 
ciamlnatlon-ln-ehlef of the prosecniioa whneeses and before tbe close of tbeir croas-exaai- 
nation and re-:xaminstIon, li not a sufficient eompUance with Isw and tbe conviction was eet 
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asiSs. Bse alsD SD E. 42 ana 27 C.W.ir. 28. The MairaB High Cocrt in 55 It. BSD toci 
fte sane tjcw, that eramnatioa after fcrther cros-cxtinlnation ttib nesessary ana tit 
cnissjoa -was an illegality not «:»3 hy B. 'h^t that aecisian -was memUtS It 

s later Poll Boaeh of fiTcJnages ia-45H 559. There it "wbe held, the taaalnatipn of 
the accnsea is nandatcny and iailnre to Bo aa Titiates the trial, hnt vhcn in a Trarrart-caee 
the acccsed after eiaTrdnation-m-ehle! of the prosesntion Trltncssss did not arail hi=!«tll 
of the oyjiortnnity to CTosB'en.nins, the anmsea ^as then onertioned generally on the 
case and he did file a bitten rtateinent and after iraning of charge, the acen^cd cross* 
examined the yroaecntion vitnsases nnder B. 25S, svpra, oa a latter date, and the 
■witnesses "rere re examined and aocaaed addocedhis defence eridtace, hat the acennd wm 
not farther gufistioned generally on the ease after cross-examination snd xe-ciamin»tja, 
of the yroseention witnesses, there Trasstifficieint compliance with theproTisions of this ssetion 
and the eonTiction was legal. QnesUcmtng the acensad has to tahe place after the prosecntioa 
witnesses ha^ehaea examined and Wore the accosbfi is called on for his dtlentse. *' After the 
5 rosscntion'witnesseBhaTeheenexamined'’ineans when theprosecctionhas finished calling 
eridenee Generally speahing, in most oases, the examination will 5 rclnde crosB-examination 
and re* examination of proseention witnesses if there he any. In Sessions cases, this wiH always 
he the ease, hnt the position is fiiSerecl in proceedings hefore hlagistrates. In warrent-canel 
the proseentioa witnesses are to he re-called and then he erosB~eramined on hehalf of the 
acensed and, if necessary, re-cramined 25 Cr.I. J. 71S«S1 lad. Caa 201,45 X.lSS/onoved in 
27 Cr L J. 405»S3Ilid Gas. 66 Thepraseention witnesses called at this stage are generally the 
whole proseention endence and theproseen^oncaseisclo'wd Thehfagistrate may then either 
dismiss the case on the gronnd that no case ie made oct, or after gnestiosing the acccsed 
generally teenahlehim to eorplaio any clrenmstances appearing against him from the eridesoe, 
loranlate a charge nnder S. 254 in/ra. The charge is then read ewet and oplalned to the 
ssessed nnder 5. 855 end he is ashed whether he is sot goTlty or hag any defence to mahe. It 
aiy he that aoensed is not going to a&h the prosecution witnesses to he recalled for eross*ea* 
mlsation ■nsder S. 255, hnt proposes to call at once hit eridenee, or, H may he, that he is not 
go'mgto call any, hnt to rely oa hU address to the ConrV. In either erent he wsoldhaTB 
hsea celled cn lor his defence and hy the words of the xutnte, the gnestiooing ba« to he after 
the re'examination of the proseention eridenee and before he is called on for the defeaee. 
Althoagh noder S. 256»n/ra he has not availed himeelf of the first opportonity ef cross* 
examining, he can ash the witnesses to he recalled for that pnrposs. That does not mahs that 
cross-examination part of the examinatien of the proeecntian witnesses wi&in the meaning 
of S. S42 nor does re-examination generally mnonst to giving fresh evidence. I! new and 
material matter in support of the proseention case is dicited in cross-examination or in the 
re-examisation, it is desirshle that the arensrd shonld egain he gnesUoned on the case and 
ashed generally to explain the crccmstances. and indeed if fresh evidence on msterisl mst- 
lersin mppertefthe proseention case is elicited in re-ex a minatfon itwonld prohaUy he 
chligatory on the Oonrt to gnestion the accnsid on that. It is epeo to the proseention to call 
fresh evidence after the fcmmlstien of the charge and if that is floae, on the termination of 
that evidence, the acenssd mnsihe gne^ioned generally under this section after this f nrlher exs- 
minition of prossention witnesses, 46 M. 41? at455-457(r.B.). TVhen ade tiovo trial it demand- 
aS hr the acensod on aoc onnt ol "the change of Magtstracy, the snweeding liagistrate shonld, 
not only examine cvei again the proseention viitnesses hnt also shonld examine the aecn«ed 
after the examination of ihote witneaecs even Ihongh he was crimiaed heicTe. Bneh a lailcre 
vitiated tie whole trial It is oot only a rule hnt a pmneiple that a Ifagistrale who tries 
a case in the sense decides he nn't give theaoensed an npportnnity to explain any points tnsdc 
cntapain'l him and most hear what he has to say himself, 29 Cr. L.J. 125=106 Ind Cas. 
7l7. An acecsod per<<nn should he examined after all the proseention •witnoBScs were exa- 
mined and tils Is imperative even in a caw where he has hecn examined at first, 50 B, 42. 
hnt s<‘« 2E X-4< 3 1S6 where it was held that as the omission did not oeoasion a fsilnre 
of jntlioe, S 527 tn/ra, applied to the caw. Under this section it is left to the 
discretion of the Conrt after examining the accused pencraDy on tie ca»e, whether 
fpee-.Ce tpiwtioni on partictUr points la the rvidonco shonld hepntte him, 26 Bon 
I«.B. 103=85 Cr. L J. 1127«Ellad. Cas. 951. The aecnsed in a Sessions trial shonld be 
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«xamtDed caretullf by the Sessiooa Judge hiinsel! evea though tho oommittiog Magistrate 
tas dene so with greet cate. It tn&bes e considerable dlBerence to listeners like the Jury 
whether a statement U read over by the Interpreter o( the Court or whether the accused 
la carefully examined by Sessions Judge in the presence of the Jury and his nnsworand 
demeanour noted. Such examination will lally impress on the mind of the Jury the dofenco 
of the accused and its hollowness when nnteoable, 26 Cr> L.J. 1576—90 Ind. Caa 536; 
9 Bom L.R. 730s5 Cr. L.J, 741 ; 9 Bom. L R. 336. In a warrant case tried summarily this 
sectiou requites that the Court should examine the acoused. It is not necessary in such a 
trial to record each question put to the acensed and his answers to the same, 6 Bat. S04. 

The iladras High Court has also held In another Full Bench in 46 'U. 758 that the 
provisions of this section do not apply to aummons-cases, disssnfmp from the view taken by 
the Bombay High. Court in 46 B. 441 X 45 B. 672. Sea also 9 Lah. L.J. 109 —23 Cr. L J. 430 
slOl lad Cas. 608 which took the same view as 96 M. 75S, hut the Calcutta High Court has 
adopted the view of the Bombay High Gonrt. 6ee 54 C. 286 (F.B.). The former view is also 
opposed to that taken in Calcutta in 49 C. 1073 ; SI C. 933 ; S4 C. 286 ; 33' C.W.N. 947, and in 
Patna, AifaJiabod andLnhore in 6 Pat. L J. 174 ; 27Cr.L.J. 403w93 lad. Cas, 69 ; 10 Lah. 406 
at 412, respectively, where It was held that the words “ If any " occurring in S. 245, supra, do 
not ezclade the operation of this section ; See 26 Cr. L.J. 1654—90 Ind. Cas. 434. Bee also 
27 Cr.L J 632=94 Ind. Cas. 408 /olfourinp 46 M. 758. The prisoner in summons-cases does 
not enter on his defence as in warrant-ease, and Chapter XX provides a complete proeeduro 
for the hearing of summons-cases, hut in summons-cases there is no objection to a Magistrate 
questioning the accused gcnenlly, to enable him to explain circumstances appearing in 
evidence against him, and when unrepresented, and in oomplioated cases it U a desirable 
course, but it is not obligatory So also m summary trials in summooB-eases under Chaptec 
XXn, 43 M. 766 (F B.) /oNou-ed in 23 Cr. LJ. 475=101 Ind. Cas. 606 and dxsaenUi from 
in54 0. 286. (F.6.) 6ee43 H. SU. The Madras S^gh Court bas also held that failure to 
examine the aeensed a second time when the accused had filed an elaborate written state* 
Bent will not vitiate the conviction. See 43 A. 124 ; 50 C. 223 ; 27 C.W.N. 3S9 ; 4 Lah, 61 
at 65 : 23 Cr. L.J. 697 : 49 C 1076 :24 Cr. L.J. 311=72 Ind. Cas 71,27 Cr. LJ. 403 = 
93 Ind Cas. 69 ; 27 Cr. L.J. l33S<-68 Ind Cas. 407. 

At any atase.->Althougb it isnot desirable to examine the accused at great length 
before the prosecution evidence baa been closed yet such examination at that stage cannot be 
said to be illegal and is no ground (or quashing the entire proceedings, 20 .Ct>, L J, 18=112 
Ind. Cas. 850. See also 54 C. 266 (F.B ). 

Question him generally on the case.-^Tbe section does not lay down and has 
not been the practice in Madras that specific questions should be put to the accused in detail 
and he canool bo prejudiced by not doing so as the general questioning is followed by tbe 
epecifiochaigo, 20 L.W. 33=28 Cr. LJ. 383=100 Ind. Cas. 991 where 26 Cr. L J. 714 = 
86 Ind. Cas ISS and 92 C. 522 are not /oftotred. 

After the prosecution witnesses have been examined. — These words do not 
occur in Be. 214 and 95G supra- They refer without any ambiguity whatever to a definite 
stage in any kind of trial and their equivalent iutbescctions mentiooed above leaps to the eye, 
54C. 2S51F.B) The initial statement of the accused In summons-cases under 8 242suj:>ra 
when he is called upon to show cause under 8. 343 tupra before evidence is led, does not dls* 
pcDso with the necessity for the czamioatioa alter tba prosecution evidence has been closed 
and such an omission Is an Ulegality, 27 Cr LJ. 1290=g3lnd. Cas. 156 /olfotriny 45 B. 441 
and 6 Pat. L.J. 430=21 Cr. LJ. 703=53 lud.Cas. I9. Bee also 53 B ’42, bat in 26 A L J. 198 
a dillerent view is taken bolding 8. 537 in/ra cured the defect. 

Before he Is called on (or his defence —To call ontho accused to enter oa his 
defence Is a necessary incident in every trial. 19 B. 672 ; 46 B. 441 ; and la this section the 
phrase is used not only without any epecia) ot limited intention but in a chapter which li 
expressly devoted to general provluoni applying to any stage of an inquiry or trial, 
54 C. 23S(F.B.| 

Sub'Sectlon |2j.— The tub-section guarantees perfect immunity to tbe accused. Kelther 
in the laDguage of the section nor on ptinelplaii there any valid reason for exteoding 
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this immonlty to a etaUmeot made otberwim than in aasner to qaeetions pat to him, to 
explain anp circamstances appearing {a the evidence against him by the Conrt. There is co 
law which confers apoo an accased person ImmanUy from prosecniion in respect of a fal» 
affidavit in eapport of an application for transfer which can be made the sQbjeet of a chaigs 
for perjury. 6 I/ah. 3} fdloaxrtg 3 Lah 46 <fueenfsny from 23 A. 331 ; 19 A. 200. The 
Allahabad High Court in the decision reported in 29 Cr. L.J. 336 at 339^103 Isd. Cas. 121. 
held that accordiog to the practice of that Court an accused person can legally tender his 
own affidavit in support of an application for transfer and be can be prosecuted for false 
statements coutained therein. Having regard to the provision contained in 5. S39A injra, it is 
submitted that tbo accused can now tender bis own affidavit In support of a transfer appliei* 
tloD and tbo practice has now grown up to accept such affidavits In the High Court without 
objection. This sub-section ensures to the accused his right to offer no explanation, to answer 
no question but to eay simply ' 1 reterve my defenea prove m* guilty, if youean. lamnol 
bound to help you.' There is no legal obligation cast on him to answer questions put to bin. 
Statements of a defamatory nature made by an accused person, in tbe course of his statemeut 
which bo was asked to make, are privileged, S H.L.T. 236. Sea 36 M. 216 (F.B.), An accused 
in making a defamatory statement id hia defence fa answer to questions put to him by tbe 
Court is absolutely privileged aod cannot be held liable for defamation snd he is, protected 
by this sub-section, 50 A. 169 /oflotciu^ 36 M. 216 ; 43G.383aDd not fallowing 50 B. 162 
(F.B.) where absolute privilege is negatived, but this protection does not extend to statements 
in a wiittcn statement filed by the accused, 24 A L J. 329 ••27 Cr. L.J. 233 ••92 Ind Cas 429. 
Bee also the Full Bench decisioo in 49 M. 728 which held against absolute privilege in 
criminal prosecutions. Bee also 29 Cr. l>.d. 262s:f07 Ind Cas. 561. The accused is not 

bound to answer. Ho has the right to refuse to answer tbo questions put to him, 41 C. 743 
at74S. By his refusal to answer or by anewering the questions falsely be does not render 
himsoK liable to any punishment, but tbe Court aud tbe Jury (if any) may draw such 
Inlereuce from such a refusal to answer, as it thicks just. Bee S 114, Indian Evidence Act, 
lllostration (h). But this section does not protect tbe accused when he goes out of tho way, 
and makes to tbo Court which is trying him, a false charge against other persons, 23 Cr. 
L.J. Iig4s62 Ind. Cat. 58 

A Counsel Is no doubt within ble rights when he advises his client in open Court, on 
bclog examined by the Judge, to say ootbiog iu answer to tbo questions put to him and the 
accused taking the bint refuses to answer the questions put to him. Counsel commits no 
ofieuce under B. 228. I.P.O., by asking his client to do so. A Counsel's position between 
bis duly to tho client and tbo respect due to tbe Court was a difficult one aod he, boliovlng 
that tbe questions put to bis client were not warranted by the Code and the answers which 
may bo given might possibly be damaging to bieclient, asks him not to answer ihe questions, 
ho commits no oQence, 1905 P.L.R. (Cr. J.) 200 p 671 : See also 10 Cr. L J. 509 at 512-513» 
4 Ind. Cas 60. 

Sub«aectlon (3j.— Tho anewers given by tbe accused may be taken iuto consideration 
at tho trisl and proper inference may bo drawn therefrom and even in a subsequent In il for 
any other offence, they may still be used as evidence for or against theaconsod. From the 
answers given by tho accused under this section explaining tbe evidence, all proper inferences 
may bo drawn by tho Court, 6 Pat L J. 24lBt 243. B.SO The/nd.Ew. .dcf, refers to statements 
made before and proved at tbe trial and not to etatements made at the trial. An accused is 
entitled to know what the evidence against him is before be is called upon to enter on hi* 
defence and Ibo closing of tbe cage for tho prosecution is no mare form bat with certain 
exceptions closes the door lor further evidence against him. II a prior confession has to be 
proved, ho can attack H by cross-exsminatioa of the witness who proves it. Against a 
Mnfcislon mads at tho dock after cloeo of prosecution case be has no protection whatever. 
A convletlon cannot bo supported on the mere confession of a co-accused from the dock at the 
trull without anything farther. 1929 M. W.H. S91-30 Cf. L J. 932=118 Ind. Cas. 612 /oIfotfirt9 
5 A. S23 at 324 23 and not following 36 M. 302. The Codo itsoll says in this sub-section 
Ihst the iiatcment may be taken into consideration, a phrase also used in S. SO. Ind. Ev- 
Act with regard to conlcaglon o! a co-acensed, and various docltlons have held that tho Court 
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may take tbo codIcssIoq into consideration todetormino whether tho Issaoof gviiit ia proved 
or not ; to that extent it becomes practically on the same lootiog as other evidence althongb 
technically It is not evidcoeo In tho ease according to tho deflnition in tho Ind. Ev»Act.' 
Infercnco of guilt agaiost the accused from bis own conduct and bis explanation to the 
same could bo taken into consideration to decide the question of accused’s guilt or otherwise, 
49 B. 878 at 839 90. In a case where there are several accused with conflicting and varying 
dcicnccs, tho Judge aftcr.t.'iking a statement from an aeeUfcd and comparing it with the 
defence of a co-accused took another statement from the co-accused, it was held that he was ■ 
entitled to do so and tho procedure was* legal, 83 C. 638. Tho statement of an accused which 
Is not clearly a confession cannot he taken into consideration as against a co accused. A 
mere admission of certain facts from which an infercnco of guilt maybe drawn is not a 
confos«Ion when It is itself ezculpalor{^ and therefore cannot betaken into consideration against 
his co-accuscd. 31 Bom. L.R. 643 at 539 ; 93 B. 479. It has been pointed out in many cases 
that a statement made by an accused person before it can bo taken into consideration against 
a fellow prisoner as la provided In 8. SO. of the Ind. Ev. Act, must amount to a confession on 
tho part of the maker in respect to tbo oficnee with which all are charged. It must be a con- 
fessioo, or as was put In 2 A. 411 at 448, “ tho test under 8 SO. of tbo Ind. Ev. Act, intended 
to be applied to a statement of one prisoner to be used In evidence as against another is 
to SCO whether it la sulHcicnt by ttaelf to justify tbo conviction of the person making It of 
the otloncQ lur which he IS jointly tried with other or others against whom it is tendered. 
Intact to use a popular and well understood phrase, tbo confessing prisoner must tar 
hlmioll and tbo person or persona bo Implicites, with one and tbo same brush.” Wherein a 
ease of dacoity one of the accused stated tbit ho wont to the scene under pressure and threat 
of imminent death, that ho took no part, that bo stood outside tbo house and then went 
away, U was held that the ttatouieat botng self exculpatory and not iDcrinsioatlng w&s not 
aeonforsion and could not be taken Into consideration against tbe other accused jointly’ tried, 
as tho Ntatoinent becomes admiislblo only If it is incriminating which involves tbo maker 
as it docs tboRO whom It Inccimmatcs, 47 C L.J 52C at 529. Sco also 1929 U.W.H. 391:45 
A. 823 : [1910] 2 K.B. 699. Tho hw laid down by Courts In India in regard to S. SO I.E. Act 
is coloured by tho dislike felt by the Cogiish lawyers lor any provision in an Indian Statuto 
that departs from English Uw. In 20 L W. 203, the late Chief Justice dosoribed S. 80 as 
needless tampering of the wlioloscmo rulo of the English law. Tho Indian Statute does 
depart from tho English riihi tt d there Is no reason why its effect should bo whittled down 
till tho two are 30L.W. 403 As to the use of the etstement of the 

accustd this soctiuii si in ply says that the Court may take tho same into consideration. This 
Is purpnanly wide. Tlio Cmirtls Invited to come to tho proper conclusion by taking Into 
consider itimi not only the evidence for tbe prosecution and the defenco (if any) bat also the 
statoinniit ol Iho accused which U it ealisliclonly explains the prosecution evidence there 
can bo no enrivlolloii but 11 such stalomeDt and tbe defence evidence, if any, do not rebut 
tho prosecution ovldrnco and the Court fcole jutllfiod In acting on the latter, it will convict 
tbe accused. IlUt it is not open to the Court to supplement evidence, by itself selecting out 
of tho stalniiont ol Ihfl aeciised ptssages which might corroborate tbo prosecntlon evidence 
and rejset the psssngns which go to exonerato the accused, 26 A.L J. 1334 at 1341 b 33 Cr. 
L.J. lot at 103vlf3 Ind. Cat. 213/ofIomn<; 39 M.770 and 7 C.W.N 1343 Where two accused 
are trhd JoUitly. «ach aceuied cannot l>« exsininod in tho absence of the other so that 
nellher of llinn might liasr what the other said, and the statement so msda cannot be taken 
into considrrnlloii nKsInst the other, 6 D. 12t. Tbe accused's statement may be taken into 
consldaretlon and shell be put in evidence lor or agalnii him. The ezpressioo ’’maybe 
taken into roiiiideratlnn ” means that tbe eUtement of the accused is not to have tbe force 


*iub<acCt|An (41.~The 'accused ’ herein means the accused onder tris] and 
examlnsllonof the Court. 3 Ban. II lMC.e3ai66j 43C. TTOatm This ‘ 
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intended to relate to the proceedings nhieh are specified in this section, and S. 5 of thelndiaii 
Oaths Act, applies only to an accnsed person white he id under trial. It is going too far to 
hold, that because the applicant was an acensed who was tried and convicted, was still an 
accused after his conviction, when applying for leave to appeal from the conviction to the 
High Court. He is competent to sweat to an affidavit in snpport of bis application for leave 
to appeal, 29 Cr. L.J. 481^:101 Ind. Cas. 6S7/oU<M0tn<745 C. 720 at 723. Ko oath can be 
administered to the accused when examined under this section, 2S C. 413 ; lO C.W.N. Q62 ; 
12 M. 153 ; 14 B 261. In India a person accused of an ofienoe is not as in England a com' 
petent witness on his own behalf. This section infinenced by the principles of Common 
law before they were modified by atatute renders it clear that no oath can be administered 
and the accused shall not be liable to punishment for statements made during the inquiry 
or trial within the purview of the section. This safeguard was necessary because in the 
peculiar circumstances of this country the LegiaUtoia has decided to depart from the 
Common law by giving the Court, holding the inquiry or trial a power to put such 
questions to the accused as it considers necessary to enable the accused to explain the oir- 
oumstauces appearing in< evidence against him and questions can be put at any stage 
without previous warning, lO Cr. L,J. S09 at S12 k 4 Ind. Cas. 690. 8ee also 52 B 76S ; 50 C. 
518; 52 C. 922 ; 23 Cr L.J. 417-101 Ind. Ca*. 449; 51 K. S13 at 321. Sea S. 340, 
(2) newly added, which permits a person against whom proceedings ate instituted under 
Chapters XI. XII and XXXVl and 8. 552 of the Code, being examined on oath as a witness. 
Oath ean be admloUtered to a person accused with others sot Jointly tried, 20 A. 426; 
23 B. 213. Hone of the parties to a proceeding under 6. 146, supra, can be called accused 
persons, and therefore the provisions ol this section do not prevent their examination on oath, 
26 Cr. L J. 70*83 Ind. Cas. 630. 

Procedure when provlaloas of the aectfon sre not compiled wlth.^Wben it U 
lound that the mandatory provisions of this section have sot been complied with the proper 
course for the appellate Court to follow is, to set aside the conviction and rernil the ease to 
the trial Court m order to comply with its provisions, 27 C.W.N. 23e25 Cr. L J. 524 b 
77 Ind Cas. 933 ; 23 Cr. L J. 119=81 Ind. Cas. 976. 8ee also 17 Bom. L B. 892 ; 9 Bom. 
L.B. 3G3 . Welt II. 49. See also the eases cited at page 626. 

343. Except as provided in sections 337 ond 338, no'influence, 

by means of any promise or threat or otherwise, 
No Influence to be shall be osed to an accused person to induce him to 
BUrea!° disclose or withhold any matter within his know- 

ledge. 

Except as provided by sections 337 and 336. — This section provides that except 
by way of pardon, no iofloecco by means of any promise or threat or otherwise shall be used to 
an accused person This section is uot applicable to a case in which the Inducement is oCered 
to a person, not as an accused but as a witness. There are no words in this section to show 
that the prohibitioa contemplated by this eection refers to tbo Court and not to any other 
person, and that an accused person within the meaning of this section is the accusrd under 
examination and trial, 18 Bom. Ij.R. 266 at 281; 23 B. 422. Tho provisions of this section are 
not applicable to a person who is not an accused person but who has been discharged. The 
accused person referred to in this section is the same accused person as specified in S. 342, 
supra. 27Cr. LJ. 807=93 Ind. Cas. 411 where 18 Bom. L.B 266=17 Cr. L J. 258-> 

34 Ind. Cas. 976 Ufollou-ed. 

344. (1) If, from tho absence of a witness, or any other reason* 

able cause, it becomes necessary or advisable to 
■.afoTiTiV^'SS' °' P°5tponQ tho commencement of, or adjourn any 
inquiry or trial, the Court may, if it thinks fit, by 
order in writing stating the reasons therefor, from time to time, post- 
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pone or adjourn tbo samo on Bnch terms as it thinks fit, for such timo 
as it considers reasonable, and may by n warrant remand the .accused 
if in custody ; 

Provided that no Blagistrate shall remand an accused person to 
custody under this section for a term exceeding 

Remand. . 

fifteen days at a time. 


(2) Every order made under this section by a Court other than a 
High Court shall be in writing signed by the presiding Judge or 
Magistrate. 

Explanation . — If sufTiciont evidence has been obtained to raise a 
suspicion that the accused may have committed an 
offence, and it appears likely that further evidence 
may be obtained by a remand, this is a reasonable 
cause for a remand. 


Reasontblo causd for 
remaud. 


Scope of the 5ectlon, — This section applicaonly to ndjournmrnta of cnscs from time 
to time find the Court lias uo power under thic section to stay proceediuRe, 39 M.L.T- 103, 
Bee SOM, 839. This seotioo ocoure )u Cbapler XIV of the Code which deals with general 
provisions as to inquiries and trials. It Is applicable to cnscs oven before the issue of process 
under S. 201, supra, and the Magistrate ts entitled under this section, if there bo a reasonable 
cause for dolog so, to postpone any Inquiry or trial, and to postpone the issue of procees tinder 
8. 204, eupra, S, 202, supra, deals with inquiries alter a MaRislrnie bos taken cognizanee of 
as offence on complaint and before he dismisses under S. 203, supra, or tssussiprocesB under 
6. 204, supra, and there is nothing in the law whioh prevents a Megistnle from postponing Issue 
of process under S. 20 1 if there is rotaooabio cause for so doing, if the caro bo a wirnint ease, 
hlagistratoa should understand that the power under this section is a power which U to bo 
exercised in cases which come really wilbm the terms of the icotlon. It Is not a power to be 
exeteiscd arbitrarily and not according to rule, 9B.L.R. 354; no adjourniuonts iiro to bo 
granted in other cises, 17 W.B. (Cr.) 33 ; 24 W.R. (Cr.) 26. This section empontts the 
Magistrate not only to adjourn an inquiry or trial but also to postpone its commcncemont 
and 201 ivpra Is one of the seetians which com« In the Ghuptot bended, commencement oti 
proceedings before Msgislrates. That being so, the Magistrate has power to postpone thoj 
commenremeot ot the Lcarlug under this section and this may Iciciudo also postponoment 
till the disposal of a Counter case, 43 C.L J 888. The power givon to a Court to postpone the 
bearing is to bo oxorc'sed when there is any roisouablo ovuto for so doing nnd it Is a matter « 
of dl^c^etlon and it tho Maglslrito doc# not exeroiso his discretion judicially in poitponlng 
the case, High Court will interfere and sot oiido the order. Rut if tho discretion Is exeroiied 
in a sound and judcial manner, the High Court should not be interfering with the ditcre* 
tion. It IS the policy of tbo law, that Court#, abould proceed to inquire iiitound try the 
cases QS soon as they take cognisance of a complatut, ard it is only when reasonable grounds 
exist for postponing the Inquiry or trial, they should do so, a# there la no provision of law 
preventing #ucb postponement. 26Cr. Ii.J. J178»89 Ind Cat. CC3 where 28 C.V/.H. 437 Is 
referred to. The Dombay JTijh Court Criminal Circular IDom Gni. yjpj /'< J, j), Jitii) for 
prompt disposal of cases and as to the impropriety cl undue protricl.oa of trials befare lower 
Courts is worth reproducing,*' The Hon’ble Judges regret toobservo that ths.trial of cases it at 
times unnccessanly and unduly protracted- Their Lordships therefore desire lo point out for 
the guidance of M#Blilrste# that it is their duty to despatch Ihctr criminal work with the 

least possible delay, it being CMcntlal for tbeproperadmlniilraUoa of jusllee that it should 

be promptly dealt with. As far at possible, crlmlml work should U giren precedence over 
ether work. c.ases In which the accused are in custody being Ukea up for disposal In prefsrsoee 
to tbese in which the aecused are ca hail, Magistratet should so arrsrge lor the dnps'eh el 
their criminal work that the hearing cf one cat* should, as far as posiible, not be all^wid 
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inteifeio nith the bearing o! another case, each being fixed ioc heating for dUtlnct da^s, due 
regard being bad to their probable duration. Every eSort, should be made to minimise delay 
and hardship Co the parties and witnesses. When a case is once commenced, it should bo 
beard dv die in diem and completed with every possible despatch, the whole or as much o{ 
the working day an could ha spared, being devoted to Ite heating. Witnesses remaining over 
from one day should be examined at the first sitting of the Conrt on the following day. The 
practice of taking up a case tot an bonr or eo and then dropping it again should be avoided 
and cases should be disposed of, as fat as possible, in continnoun sittings. Adjournments, 
should, as a rule, be avoided especially when the accused are likely to bo prejudiced thereby, 
and it from any unavoidable cause an. adjonromeut is deemed indispensable it should be for as 
short a time as possible. Any case once commenced should be continued from day to day, 
except m Sundays and other days when Pnbhc Treasuries ate closed and days when Native 
usage absolutely requires the Intermission of all business. Every Court should sit daily and 
puoctuallj at the hour appointed for its opening, unless prevented by circumstances 
which should be recorded in its proceedings. When a Magistrate is on tour every care should 
be taken so as to obaiate, as far as practicable, the incooveniencQ which must 
be caused to them by their being called away to long distance from their residences and 
the hearing of cases should, as fat as possible be completed St the appointed place wllhoot 
obliging them to imove from camp to camp with the Magistrate.” This section which j 
relates to inquiries or trials has nothing to do with police investigations, 22 B. 32 at 34. | 
Public prUC) .ind public safety demand that every criminal trial should be conducted as ' 
expeditiously as possible. Tbs adjournment moat be to a day fixed and only in exceptional 
eases criminal trials ate to be adjourned $in« die, e p., on account of prevalence of plague in 
the locality and snob similar causes. iTbote is no authority for bolding that once a date bad 
been fixed for the hearing of a case that data cannot be altered to an earlier one. There is no 
reason why a else could not be heard at an earlier date doe notice being given to the accused 
or to bis pleader The intentiou ol tbe Code Isthat ajenminal trial should proceed forthwith 
and should be continued from day to day until its termination. Tbe section only provides 
for adjournments for definite reasooe but where there is no longer any rei«on for an adjourn* 
taent the trul should proceed and the changing of tbe date to an edtliee one cannot be 
considcredas even a technical irregularity, 29 Cr. L.d. d092=ll2 lud.Cas. 676 Once a 
Magistral e h.is Uketi ccgnizanco ot a case his powers of postponement and adjournment are 
governed by Ibis section, 23 C W N 41/ and dr. L J 6SsS3 Znd. Cat. 6^8. Itia 
highly undesirable th It the aame dispute should be allowed to be fought out both in the 
criminal and civil Courts simultaneously .vnd under these sections the criminal proceedings 
may be stayed dutiog dispOjtiof tbe civil dispute, 43 A. 60 ;27 Cr, L 3, 1114^97 lad Caa. 
426. See notes under next heading. This section cootemplatea a remand to jail and not to) 
police custody contemplated by 8. 167, supra, 23 B. 32 at 34. Under this section a Magistrate ( 
bos jurisdiction to postpone sine dir proceedings nnder 8, 14S, supra, bat he must assign 
sufficient reasons for tbe same, 13 C.W.K. 601 as 603=>lt Cr. li.J. 7, This section is 
appUcabla wbero a Judge desires to stay the trial in a case, pending an appeal in a connected 
case. The Public Prosecutor may, under 8. 401, infra, witbdt.aw with the permission ol the 
Court from the prosecution, 6 U.li.T. 90—9 Cr. LJ. 493^2 Ind. Cat. 123 Ills most 
fnaspcdiciit for a Sessions trial to be ndjontned. Tbe intention of the Code is that a trial 
before a Court of Session should proceed nod be dealt with continuously and adjournments 
when they become nccesvary should be granted only on stroDgest possible grounds and for 
ebortest po°siblo period, 33 A. 3. This section deeds not apply to appeals and costs cannot 
be awarded for adjoutoing an appeal, 21 Cr. L.J. 201^34 lad, Cas. 9S3. 

Any other reasonable cause.— Ileasonabiecanse is »mo esnss which will enable 
the Court to have betoro it all the materials celevant to the Inquiry or trial, 1903 A.W.H. 
254. ft I* Imposiible to lay down tufes fat theconcaot of the Court. Tt must bo left to the 
Court to decide In esch case whether coosisteotly with tbe rights ol tbe parties and also the 
fntcTCsti ot joiUeoU would be proper to grant au adjournment when the liberty ol tbe 
subject I* at staks. Every precaution ahonld bo taken to ic« that no unfair means Is 
resorted la by the parties to.getadjannimeots lor paropses which may not be justifiable 
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in law. A trial once opened should be proceeded with throughout the daj, and as far 
as possible, from dajr to until completed. Piecemeal method o( dealing with cases 
necessitates the prepartion of unnecessarj voluminous records bj giving to parties 
and witnesses opportunity for coosnltallon and for concoction and fabrication of evidence. 
The system must neccsBiiily reanlt in much waste of public time, entailing upon the parties 
intolerable inconvenience, loss of time and expense, 19 C.W.N. 273 at 2S2. Absence of a 
witness is specially mentioned in this section as a reason for postponement of the trial. A 
tnal held without giving the accused a reasonable opportunity to adduce evidence is bad, 
19 M. 375 ; 5 M.H C R. ipp*. 27 ; 11 W.R. (Cr.) 15. The power conferred by this section is 
to be exercised only in cases which come really within the terms oi this section and not 
abritranly. Tbe ILsgistrate being busy with the exeentive work In the interior of the district 
Is not a "reasonable cause" 9 B L R S54s;|7 W R. (Cr ) 65. ^VbethBr there are reasonable 
grounds are not, is a guestioo which must bo decided judicially, that is, there should be some 
tangible evidence on which the court might come to the conclusion that, if onrsbntted, the 
accused might be convicted, 36 C. 171 at 178. An important ceremony in which tbe party 
is obliged to take part, or tbe death of a nearest relation, may justify an adjournment. So 
also tbe fact that the acensed's Counsel had to fulfil a longstanding engagement in a criminal 
case at another place, and the Magistrate will not be justified in taking tbe extreme step of 
deciding the case without hearing the defence about such an engagement, 12 Cr L J. 474 — 

12 Ind Cas 82 The explanation to this section shews what is a reasonable cause fora 
remand There is no hard aod fast rule that a criminal case should be adjourned pending the 
disposal of a civil suit in rclatioa to the same matter. Pendency of a civil litigation with 
regard to tbe same subject-matter may be a reasonable cause of a postponemsat of tbe Inquiry 
or trial within this section. Weir 11 4t5 ; 1 H.H.C.R. 66 ; 17 Cr. L.J. 7^33 Ind. Cas 133 ; 
27 Cr.LJ, 1114^97 fuj Cas. 426. Wbereacharge in aeriminal ease is the defence 
in a civil suit it is better that cnmloal proceedings should be adjourned and stayed 
provided (hero Is a probability of aspeedy termination of the civil snit. 15 Cr. L.J. 5S3ai 
24 Ind. Cas. 970 ; See also 15 Cr L J. 433 s24 Ind. Cas. 576 : IS Cr. L J. 567e24 Ind. Cas 
976. No hard and fast rule can bo laid down that a criminal trial should of necessity be 
stayed simply because a civil suit has been iostituted betweeo tbe patties In which some or 
all the mattersin issue would havetohedetermined until tbe civil litigation Is finally decided, 

13 C.WU. 393-11 Cr. L J. 4«4 Ind. Cas. 493 where 34 C 648 ii referred to See 50 U. 839 
where it was held that there was no invariable rule that when the same issue is agitated 
both on the civil and the criminal side, tbe civil Court shall take precedence of tbe Criminal 
Court Each case must be considered on Its merits and tbe only general rule that can be 
adumbrated is, that every court should be left, as far as possible, to dispose of the cases on its 
file with the utmost expedieucy- The rule is inSfaeiulercsts not only of public administration 
but also of private individuals involved in cnmioal courts, for no one wishes to have a 
ctimmal case kept bangtog lodefiaitely over his head but in cases arising from disputed title, 
it is difficult to draw the line between bona fide claim and a criminal trespass. If the 
title to property IS already befora the civil Court prior to the institu'ioo of criminal pro* 
ceediogs it may be advisable for the criminal Court to abide the result of tbe civil anit. 
6ce also, 23 Cr. L.J. 326-103 Ind. Cas. 710; 23 Cr. LJ. 47^106 lod. Cas. 463; 
1916 P.WR (Cr.) 8>sl7 Cr. L.J. 2)3»3I Ind. Cat. 317; 13 Cr LJ. 173s 
13 Ind Cas 927 where 9 C.L J. 233= 5 Cr. LJ. 199 and 5 C.W N. 44 are re/errei to. 
Criminal Courts hare no authority to order au accused person to pay tbe cost of an adjonm- 
ment consequent on bis falloro to appear ou tbe date fixed for hearing of tbe complaint against 
him, 20 A.L.J. 2S0 ; where an adjournment was granted to init the eonveoience of the police 
who were condnetlng the prosceoiioD, a complainant cannot be ordered to pay costs of tbe 
accused, 24 Bom. L R 330. Even when the complainant has a reasonable cause. It is 
discretionary with the ccort to postpone the h»ariog ; when the Magistrate finds that tbe 
complainant was wasting the time and protracting the trial nnneceesanly and therefore 
refuses to adjourn tbe eats for examining further prosecution wlineases, an adjoumment 
was rightly retUMid. 26 Cr. L.J. 953 =87 lod. Cas. 113. Trial h«ld on a Susdiy or other 
holiday is not necessarily invalid unless (ha accused is prejudioed, eay. bis being unable to 
secure tbe services of Goaosel. 16 Cr. L.J. 732=31 led- Cat. 352. 
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Postpone any Inquiry or section enables the Court to postfo 

commencement o£ ot adjourn any inquiry ot trial. An appeal belota a sesaioDB Court 
strictly be eaid to bo an inquiry ot trial within the meaning ot this section and coats 
be swarded under this section for the adjournment ot an appeal, HI Cr, L J. 201=54 li 
S35, where 28 A. 201 and 1805 A.W.N 59, are rtjerrei io 

Court may, It It thinks lit.— The words it thinks fit*' have been adde2 

Code ot 1S93 and this gives the court a wide discratton to postpone the inquiry or tri 
is discretionary with the court to adjourn the inquiry or trial under this section a 
discretion is to be exercised not arbitrarily and not according to rule, 9 854s 1' 

{Cr.) S3. 

Order In writing statins reasona therefor. — Tbe order o{ adjournment m 
in wrlttag and must state grounds for auch adjoutnoient, 28 C W.M. 437. 

May adjourn on auch terms as It thinks fit,— -The expression “Or 
terms '' means something more than a metoponet to adjourn. It Implies that aeon' 
is granted to one side only on condition that the other side suSers In some maum 
criminal eases the right to award costs rests in every case on statute, Thera is no ( 
provUion enabling criminal courts to award costs in iavoni ol the prosecutor sgai 
accused in a prosecution £ot an offence. In order to encourage due prosecution o( off 
criminal Courts have power to grant, to those prosecutors end witnevscs for the presi 
who attend os recognisance or summoss. such costs as will re'imbur^e lot the expcnsi' 
have incurred or shad incut. The power to award costs (ot granting an sdjoutnn: 
vested m the court under this eectton 9 Cr. h. Bev. S33 where 2S A 207 ; 9 C.W M. K 
and Crl. B.O, Nos. 489 and 486 .o( 1916 J8I H.C) arotollowed These words are wide < 
to cover an order making p-iymeat of costs by one ^riy to another, a condition of gi 
an adjeumment, and the power can be exercised even in a case initiated by n poUcc- 
40 fir. 1130. Unlike the Oivtl Procedure Code there is no gesem) clause la the code 1 
iog (or costs in every case. The sectious providing for costs are among others Ss. 14 
483, 626 and 645, infra. Where there are specific instanoes in which power to giant c 
given the nsnnet exjvesuo unis est ezefusto aheris applies with the result that stij 
right o( granting costs except that specially provided IS excluded, 45 M 918 (P.B ) £ 
The Code does not make a special proviuon for costs, in tbe course o} a criminal tri 
one thing seems to bo perfectly clear, vu , that it this section is to be regarded as )Uilif) 
order as to co^ls, it can only bo where the ciroumstsncrB are exceptional and where ff 
Kftson or other the ordinary tneihod ol conducting ctiianial casvs inuxl be fiirpiiTtii 
42 B. 234. Where a Magistrate had to postpone a caso ovnug to the talluro o! the con 
ant to take oeccssvry steps to summon bis witnesses, the Magistrate bs‘; 
to direct the complainant to pay costs to accused or bis wilnssses. 6 A U 
•13 Cr. ti.d. 268^:14 Ind Cas. 552. This section dc.aling with proceedings in 
cut'ons expressly empowers the Contt to postpone or adjoum an inquiry upon 
terms as it thinks fit. This clearly eolHlcs a Court to award cosU to a pirty w: 
been put to unueccssary expense by tho conduct of the other side. It would to i 
to bo deplored U the Court has no auoh power. Tho Court has power to &v.4ri 
and is proper cases U la a power that the Court should exercise, nod n ju. 
exercise of the power would have the effect of preventing many useless adjourn 
23 A. 207 at 208. An order requiring an accused to pay the costs of an adjournment 
which a Magistrate (ohfs discretion may make under ibis section, and when such an o 
found to be not unreasonable under tbs clmoinBtancoa of the case, it was not disturl 
the nigh Conrt, 9 C W.N, 18. But when a case bad necessarily to bo adjourned on 
of tho absence o( the accused the Court will not be Juitlficd in awarding costs In adill 
tho Issue of a warrant ol arrest. Thoqnestioa of imposing terms for adjournment eou 
therefore possibly arise aod it would be entirely opposed to the spirt of cooduoting cri 
trials to impose such terms tor adjournment, 1906 P.B. ICr.)B-4 Cr. L.J, 78; 12 Cr.L 
8 Ind. Cat. 831 j 20A.L.J. 239 A complatnant ought not to bo saddled with costs 
adjouruisent coaieqseat Oft bis failure to produce evidoDoe wbeo one of the accosci 
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happens to bo abs'ont on that dtr, 27 Cr, L.J. £72 b 94 Ind. Cas 140- An order as to costs 
can be made onlp against the person who eaT« the infonnation to thepollce althongb the 
crown conducts the prosecution, 40 U. 1130. 

Alay by a warrant remand accused to custody.—Tho word *' remand ’’ connote 
that the accused Is brought up betore the Court and ra-eommitted to custody. Remand to jail 
must bo distinguished from police costody which can bo done on noncompletion of the 
investigation against the accused. To remand is to recommit to custody, and can bo made 
only In the presence of the accused, t?clr II 4G9. This section contemplates a remand to jail 
and not to police enstedy, 23 B. 32 at 34. Tho section clearly shows that occasions for 
remand to Jail costody of undertria] prisoners should bo as few as possible, 27 Cr L.J. 1053 
at 1069 =97 Ind. Caa 39. This section docs not empower the Magistrate to remand an 
accused in the custody of the Magistrate to police custody for the purpose of obtaining 
information as to the commission of the alleged oUsnee, 4 Bom. L.R. 878. Detention 
is not Intended tu bo penal but it is intended to secure attendance of accused, considering 
the gravity of the ofience and the nature of the evidence implie.ating him, 36 C. 174. Wheu 
the oSence is bailable the accused ought not to be remanded but released on bail as 
the terms of B 495 in/ra are imperative, 8 C W.M. 779. A remand should not ordinarily 
be ordered under this section without first recording some evidence, where such is already 
available, to show that good grounds exist for believing the accused to have committed a 
Don-bailable oflenca. The ordinary course is to examine a palice>ofnoer to ascertain the 
complicity of the accused. When after one remand the accused is sgain brought up, some 
direct evidence of his guilt should bo required to justify a refusal of bail, and with such 
remand the necessity of prodaclogsooh evidence increases, 16 Cr. L J. 705s 30 Ind. Cal. 9S3. 
follmnnyG M. 69 Whether there are reasonable grounds for believing the accused guilty 
the ofience or not is a qaestloa which most be decided judicially, that is to say, thezo must 
he some tangible evidence on which a Court might come tolheconelosioD that, if unrehntted, 
the acensed might be convicted The deteotioo of an accused nnder trial is not intended to 
be penal but its object is to secure alteudaoce, 36 C. 174 at 178*179. The High Court in reri* 
aion set aside an order of remand where the reason given was that the Magistrate was 
engaged on executive work In the iotetior of the Pistrict, 9 B.L R. 35lsl7 W.R. (Crj. 55. 
Where a M.igletrate remands au accused person to custody under this section he shall record 
reasons for his order. Rule 52. Mad.Cr. SuUsofPr. 

Revlelon. — The High Conrt has power to revise an order under this section and to 
use the power freely, the wording of tbe section is purposely made wide, 40 M. 1131; see also 
23 A. 207 ; 1902 A W.N. 59; ere also 26 L.W. US;- 28 Cr. L J. 812*104 Ind. Cas. 292-39 

MLT 14, where it was held that the High Court will not ordinarily [interfere if the Court 
below had exercised a iudicis] discretion in refnsing to act under thle section, see Weir H 
4f5 : eeealso 11 W R. (CrJ 15 and 21cr. L J. 201*54 Ind. Cas. £83 where tbe High Court In 
revision set aside the order of the Sessions Judge adjoumtng an appeal on condition that the 
appellant paid Rs lOO as costa to the Crown. Where tbe application is rejected without 
proper reasons the order can be revised, 24 Cr. L.J. 640*73 lad Cas. 623. 

order as to costs will not be interfered with by tho High Court, 9 C.W.N. 18* r . . , 


345. (1) The oflences punishable under the seclions o! the 

Indian Penal Code Sfccifid in Ibe first two 
Oonpoondlns o I columns of the table nest following may be 
oompoundea by tbe persons mentioned ,in the 
third colnmn of that table - 
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Ofience. 

Beetiona ot the 
Indian penal 
Code applicable. 

Persona by whom oCenoe may 
he compounded. 

Uttering words, do., with delihe 
inte intent to woond the loligioos 
feelings of any person. 

298 

1 

The person whose religious feelings 
are intended to be wounded. 

Causing hurt 

323,831 I 

The person to whom the hurt is 
caused 

"Wrongfully restraining or confining 

311,812 1 

The person rostramed or confined, 

Assault or use of criminal force 

S82,ShS, 358. 1 

1 

The person assaulted or to whom 
criminal force is used 

Unlawful compulsory labour ... 

374 

The person compelled to labour. 

Mischief when the only loss or 
damage caused is loss or damage 
to a private person. 

426, 427 

The person to whom the loss or 
damage Is caused. 

Cnminal trespass ... 

447 

, The person in possession of the pro* 
petty trepsassed upon. 

House trespass 

448 

Do. 

Criminal breach of contract of set* 
vice. 

490, 491. 492 

, The person with whom the offender 
has contracted 

Adultery ... ... 

497 

. The husband of the woman 

Enticing ot tahing away or detain- 
lug with ctimfoal intent a 
married woman. 

498 

; Do. 

Datamation ... ... 

1 600 

The person defamed. 

Etintiagoi engraving mattai, knew* 
ing it to bo defamatory. 

601 

Do. 

Sale ot pointed or engraved snb* 
stance containing defamatory 
matter, knowing It to contain 
such matter 

502 

Do. 

Insult intended to provoke a breach 
ot the peace 

504 

The person insulted. 

Cnminaf intitnidatfon, except when 
the offence U punishable with 
imprisonment for seveu years. 

W6 

The person iotimidated. 

Jet eauitd by trtakinff a person 
beheve that he u'tfl be on object of 
divine displeasure. 

6i» 

Th* person apainst mHom fits offenco 
was committed. 


(2) The offences ^uniihahle under the sections of the Indian 
Penal Code specified in the first two columns of the table next following 
may, \7ith the permission of the Court before which any prosecution 
for such offence is pending, be compouadefl by the ineniioncd 

in the third column of that table • 


Offence. 

Sections of the 
Indian Penal 
Code applicabtfi. 

Persons by whom oRenca 
may be compounded. 

Volunlarllf causing hurt by danger- 
ous weapons or means. 

Voluntarily causing grievous hntt ... 
Voluntarily canslog grievous hurt 
on grave and sodden provocation ... 

t21 

835 

335 

The parson to whom hurt is caused. 

Do 

Do. 
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(3) When any offence is compoundable under this section, the 
abetment of such offence or an attempt to commit such offence (when 
euch attempt is itself an offence) nmy be compounded in like manner. 

(4) When the person who woald otherwise be competent to com- 
pound an offence under this section is under fAe aye o/ eighteen years 

L or tn an idiot or a lunatic, anyperson competent to contract on his be- 
! half may with the permission of the Court compound such offence. 
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(5) When the accused haa been committed for trial or when he 
has been convicted and an appeal is pending, no composition for the 
offence shall bo allowed without the leave of the Court to which he is 
committed, or, as the case may be, before which the appeal is to be 
heard. 

(5/1) A Higfi Court acting in the exercise of Us powers of revi~ 
sion under section 439 may allow any person to eompomid any offence 
which he is cojjipeffinf to compound under this section. 

(G) The composition of an offence under this section shall have 
the effect of an acquittal of the accused with whom the offence has been 
compounded. 

(7) No offence shall be compounded except as provided by this 
section. 

AmenCment.'—Tho oQoqco under 8. SOS. I.P.O., bus been bdded to tbe list of 

oQonces, under sub-eectlon (11 And to eab*8CctloQ (S) fittcou new oOences, such as wrongful 
oondnomont. criminal misappioprlatioo, cheating. mWeblot, house-trespass, using false trade 
mark, bigam;. uttsilng words to outrage raodoetyot ft woman, ete-. added wbieb are now 
made compoundablc with the permission of the Court. In tub*seotion (4) for tbe word 
'* minor " tho words under the ago of clgbteon years ** are substituted and tbe guardian 
or A curator can compound only with tbe permtsslon ot tbe Court Bytbenow Bub«seotion 
(5A) povfOT Is Riven to tho High Court to permit tbe compounding of an offence and tbe 
addition o( the words "with whom tbe oflence has been oompoanded'Mn sub-seetion (6) 
make it cleat that tbe composition with one accused will not work a composition with tba 
olhot accused in tbe case. 

Scope of the eectfon -"This section is divided foto two sub-sections. Sub-section (1) 
dc‘\ls with cottiin oflonces under the I.P.O- toeotioncd therein aod these oCences may be 
compounded by persons mentioned in column 9. Bub-si-ction (3) contains a list of certain other 
ecctions o( the I P 0. and U provides that these oOeocos can be componnded by the persons 
mentioned in columns only With tho permission of the Court before which the proseoution 
Is pending. It may bo takoa as settled Itw that this sMtion is exhaustive on tho Bubieot of 
the composition ol the oflencot mentioned tbereiu. The tiaetopotled in 33 M. WS. lays down 
that II the parties in a ponding caso nrrlvoftt a compromise outside the Court and one of the 
parties resiles from, it is compotont to the Court to inquire whether or not the parties had 
eettied thciv dispute and i( it finds that there basbeen » valid composition, the Court should 
pass an order ol acquittal. In other words tbe jurlsdlotioo ol the Court to go on wUb the 
trial comes to an end when the parties bed arrived at a valid composition. Under snb-seefion 
(1) as soon as the compromise has been arrived at by tbe pirties the ^[sgistrate has nothing 
more to do except to record a Judgment of acquittal. In cases governed by eub-scotlon (3> the 
permission ol the Court balare which tbe proseoution is pending is essential beforo the case is 
validly compounded. The Magistrate has to perform the judicial act of deciding whether in 
the inten-stsot Justice the parties should be allowed to compound the odsoce. In 41 M ESS, 

It WM held that under sub-section (3), tbs operation oi tho composition is necessarily sus- 
pended until tbe Court sanctions it. In other words no ciloot can bo given to a comprotnlso as 
apleatn bir of convictloa in cases covered by sub-eoction (3) unless tho Court has given its 
sanction. Without the sanction of the Conrt the so called compromise arrived at between tbe 
parties outiida tho Court U of no legal eOeet and cannot be taken cogoltsnco of, by any Court 
dealing wlib the oOtnse. Tba iurlsdlctton ol the Court to try the case on the metlt* remains 
unaSeclcd and there It no rule oi law hved either npoa express language or dodnclblo from 
any general pnnciptei which would enable the court in a case falling under iab-80clloa(2) to- 
order an Inquiry Into the factum of aeompmtntso alleged by one party mad denied by the other. 
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other, 9 L&h. 400. It {• oot competent !n CTerycasa tocompoand an oflenee under this section. 
Any perron may set the criminal law in motion bat it is only tbopenon ipeoificd in the third 
colomn of the table attached to the section who can compound the oOeoce, 91 B. 012 at 91i. 
To componnd an olleneo is to accept soma consideration for forebearing to prosecute or 
continue to prosecute an offence. Any person who honestly considers that a criminal offence 
ha; been committed against him has a ngbtlolay a complaint before a Criminal Court 
and on tbe other band, any accused person Is justified in pleading not gnilty who considers 
the facts alleged cannot bo prorod or if proved they do not constitute an offence, 10 Cr. L.J. 228. 
The compounding of an offence does cot mean that the offence has not been committed, but 
that it had been committed, though the victim is willing either to forgive or to accept some 
form of sofdfi'um as suflieicnt compensation lor what he has suffered, 43 U. 2S7 at 253 where 
17 C.W.N. ^49 is dufin^uulicd. The principle ol English law is that the composition of an 
oSence is illegal it the offence is one which is of pnMlo concern, but if the offence is of a pri* 
rate nature and one for which the eomplafnaat might have recovered damsgesln a civil 
action the composition Is lawful. The test for deciding whether tbe oConee aOcets the tndi* 
vidnal rather than the State is the compoundabillty or non*compoundability of the offence 
charged, aa laid down by this reettoo, and Courts of Law cannot go beyond that test and 
snhsUtuto far it one ol their own, 23 B 323 at 323; 14 Cr. L.J. 292^19 Ind. Cas follow^ 
<•>7 23 6 326 ; 41 U G33 : 1 B. 1<7: G Cr.L.J.336»1917 P.R. (Cr.) 11; BLah 400. Tbe com- 
position referred m this section lain tbe nature of a contract, fact does not reqnirenny 
consideratiou, 2 L 1200^18 U.L.T. 602 ; 39 U. 943. This section Is ezhanstlve of tbe 
circnmstsnees and eooditlons uuder which a composition can be effected, 9 Lah. 400. No other 
meaning can be given to sutr-soellon IT). Tbit section makes provisions with regard to (a) 
the persons who may compound, (b) the oatoro of the oOenees that may be compounded ; 
(e) the stage ol the criminal piocecdiog at which composition is sought to be made ; 
(d) it also provides that in regard to some offences which are spociGed, the mere 
eonieat of the injured person shall not suffice but the permission of tbs Court should be 
obtained, 39 U 694. The question whether a easels oompoundeble or not must bo decided 
with reference to the etate of the facts existing at tbe date of the application to compound 
and it Is not possible for (he Court to boo what the altimete result of tbe ease will be Where 
a case Is one under 8. 829, IF.O., which could not at tbe date of the application be com- 
pounded without the leave of the Ccurl and bo orders were passed by tbe Court on the applica. 
tloD, when presented, and the compUinenl withdrew her application after medical evidence 
was recorded and the petition was xejeoted by the Court and a charge under 8. 333. I.F.O. 
was framed, and the accused ultimetely convicted under S, 392, I. P.0,, it was held that 
the accused WAS not entitled to an acquittal as tbe compromise petition was presented at a 
stage when tbe oSence charged was not compoundabla without the permission of tbe Court, 
and no petition was before the Court when tbe charge was found to be a oompoundable one, 
26 Cr. L J. 1428=89 Ind. Cas. 900 where 3 C.W.N. 322. is referred to. A petition of com- 
promise agreeing to be bound by the award of certsiu arbitrators and the grant of an adjourn- 
ment by the Court for settlement of dispute without a valid award being passed and accepted 
by tbe parties, has not the eCect of a compouodiDg under this section, 26 Cr.LJ 1384^ 
SOInd. Cas 644. Compounding an oSence it more than a mere promise to withdraw a 
prosecutioD. It supposes an arrangement by wbfob the parties have settled their differences 
and in the more usual acceptance of the term implies that tbe prosecutor has recived some 
consideration or gratificatioa, (or dropping tbe proseoution. Although the provisions of the 
Contract Act may not apply, the proof of tbe arrangement must be similar to that which 
tbe Court requires forproot of any agreement which is In Issue, 21 C. 103 at 119. Where 
the accused alleges tbe composition of tbe offence with which he is charged the onus is ou 
him to show that a real and valid composition with tbe person against whom the offence is 
committed had been arrived at, 91 B. 512 at 914 foUoieing 21 C. 103. Compounding 
slgnlGes that the person injured has received some gratification, not necessarily of 
a peconlary character, to act as an inducement for bis deciding to abstain from 
a prosecution and tbe law provides that if the offence Is compoundable a composi- 
tion shall have the eSect of an acquittal, 21 C. 103 at 112 foUoved In 43 U.L.J. 
844=22 L.W. 390 1923 U W. N. 753 : 26 Cr. L.J. 1894 = 00 Ind. Cas. 666. 
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Where the parties wish to have a composition recorded uader this section it is neither neces* 
fiaiy for the accused to ple^d guilty nor is it the daty of the Court to inquire into the natnre 
or value of the consideration given by the complainant for compounding the ofience The 
complainant may consider that his grievance has been redressed by the mere fact of respect- 
able persons intervening, though he hae received no money payment or oven a direct apology 
from the accused. He is nevertheless at full liberty tocompound theofience, 10 Cr L.J.223. 
It is not incumbentontne Court beforeoMowingthacasetobecompoundedandacquittingtho 
accused to make an inquiry Into the eomplainanfa anlhority. The order of acquittal made 
without inquiring inio euch authority ia a valid one made with jurisdiction and such orderof 
ocquiUal operate, a. a bat to lotlber prooeediog., 22 A.L J. 820. The e.sence ol an ofience 
under S 143 or 8 147. 1.P.O., is the combination of several persons united m the purpose of 
committing the oflenea and that concensus of purpose is itself an offence distinct from the 
etimioaloCenoo which those persons agree and intend to commit. The compounding of an 
ofience does not mean that the offence haa not been committed but it has been committed 
although the victim is willing dther to forgive it or toaceept some toim ot solatium as suffi- 
cient compensation lor what ho has euOercd. The law allows the compounding ol an ofience 
under S 447 I.P.C , but not an ofience under 8. 143 l.P.C,, even though Criminal trespass 
ovaa the common object ol the unlawful assembly, 36 M. 257 where 17 C.W.N. 948 is 
accepted. The ofience of rioting under 3. 147 I P.O. is a non cotnpoundsble ofience 
and the Magistrate c.annot allow Its composition. It ia an ofience against public tran- 
quillity, primarily coneermg the Slate more than the individual. That is probably 
one reason why it is not included m the list ol compoundable offences by persons 
immediately aSeoted, area with the pemusaiou ol the Court. The reason tb.it it was better 
for the complainant to be on good terms with the accused who wish to 'compromise 
or probably the case may ultimately tuto out to bo one under 6 b. 323. 324 or S25, 
I.P.O., is compositioD. The acqcittal by the Magistrate under auoh 

oiroumstanees is illegal and was therefore set aside and the Magistrate was directed to proceed 
with the trial, 6 Cr L J. 336«1907 P.K.fCr.) 11. Seealso 37'B 369;1B 64 ; 24 Cr. L J. 188= 
71 lad Cas. 602. When an accused is charged under S. 147 and 826, 1.P.C., and permission 
is granted by Court to compound the ofience under 8 825, I.P.C,, this will not have the 
eBeet, oitpso facto operating as a compromise and acqnittal of the ofience under B. 147, 
I.PO. 8 403 (2) and 8 235 (/> and illustiatiou (p) *to that section clearly show that the 
acquittal under 8. 325, 1 P.O. will not bar a subsequent trial for the ofience under 8 . 147, 
I.P.C. If however oircoms tances seem to require that the acensed should not be proceeded 
with, he may bo discharged of the offence under B. 147, I P.C., 26 Cr L d. 636=83 Ind. Cas. 
62. It is not necessary that the composition should be arrived at after a complaint has been 

filed. The words of the section are *Tbe oCeuces described m the first two columns of 

the table nest following may bo compounded by the person mentioned In the third column 
of that table." An ofience, say, wrongful restraint can be compounded by the person 
restrained. An offence Is complete when the ocla constituting, the ofience have 
been committed apart from whether any complaint or charge has been laid in 
Courtornot. The allnslon In pan, 6of this section to the ’accused’, only describes 
his character at the time of trial, when the question of the effect of » composition 
is under consideration, 25 ALJ. 8g6i=>28 Cr. L J. 493 {2)-101 Ind. Cas. 671 (2). The 
question whether an offence could be compounded before a complaint Is actually filed 
in Court came for consideration in 41 M 685, where It was held that in coses where no permis- 
sion of the Conrt is needed for the compounding of an offence, therocan be n valid composi- 
tion before a complaint was actually filed io Court There ia no apparent reason why the 
■Legislature having permitted certain ofieoces to be compounded by the p.irttcs themselves 
ovllhout any rcferenco to the Court should iusist that the composition should take place 
only after the accused has been brought before the Court. There Is no necessity that for a 
valid composition It shonld be effected Io Conrt. This section does not Imply any such 
necessity at any rate in the case of ofieoces mentioned In aub-scction (I), 21 C.' 103 ; 33M. 
940. A Magistrate has no power to prevent the compounding ol ofionces mentioned in the 
table given under snb'Section (1) even wbeo cases ore sent up by the police, 40 C. 551 ; 1884 
A.Vr.N 2SB. Permitting the componndlog of an offence is a Judiohl power the exercise ol 
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vbich ii Tested in the Mee^strate nnd tbe Police ought not to be allowed to interfere in tho 
natter. Ratanlal 91 and the pctmlasion of the Conrt is not reqnired for compounding ineh 
offences. Sneb permission niU be re<lulred onlj mth regard to oQcnecs spcelGed in the table 
to sub-section i2). For distinction between withdrswal of a complaint under 8. 219 and tho 
compounding of an oQcneo under this section, ace notes under B. 313, supra at p. 470 When 
the parties compound the oQenee and produce a writing signed bp them betoro tho Court, 
the Court Is bound toact on it aodtsnot.at liberty to call upon the parties to prove that 
tho case baa been compromised, 16 Rom. L R. 933a 18 Cr. L J. 83^26 Ind. Cas. lOOO, nor 
can the Court proceed with the case and eonvlct tho accused, 49 A. 143 ; 39 K 94S ; 21 C. 103. 
But a 3tagistrate is not bound to accept an application tor compromise at a very late etago of 
tho case especially where some of tho offences are not componndablo even with the pcrmls* 
eion of the Court and one of the parties had repudiated tho eompromlso, 31 Bom. L.R. 789. 
Wliero a petition to compound tho offence Is presented, the Courts should at once pass orders on 
It and should not beep it pending for consideration at the close of tho trial, 3 C.W.N. 543 and 
322. Under this section a case may be compounded at any time before sontenco is passed nnd, 
therefore a Magistrate cannot refute to accept a petition of compromise presented to him 
while he is writing tho judgment on tho ground that it was presented at a very Itto stage, 
45 C. 816. But altera conTietlon, composition is permissible only with the leave of the appellate 
Court Tihich is not bound to recognise and giro effect loan agreement entered into attar con* 
Tietlon, 11 L.W. 33 = 20 Cr. L.J. 832*53 Iod.Cas’832; 11 A.LJ 13. WTiere alter a charge 
has been framed under S 500. I.P.O-, through certain mediators, tbe accused and tho com* 
phinant signed a mucAt’a^a to arbitrate the dispute but no arbitration took place and no 
award was made, and tbe ^Isgistrate dismissed the cempiaint on the gronnd that the offence 
was compromised by tho signing of the mucAifi^a by both patlios it was hold tb it tbetnue/iiliiba 
was only one step towards composition, which was notcomplote before an award, and till then 
muefilit^a was a mere agreement, a preliminary etep towards composition and not compositioa 
itself, 49 U.LJ. 544*22 L.W. 390-(1923) M.WN. 753=28 Cr L.J. 1591»D0 Ind Cas 668. 
Tbe only eections of the Code which contemplate tbe termiuatioa of a otimin al prosecution 
by private artangemeat arc 8. 213 and this section. Tbe former deals with trial of Hummons 
cases only and in a warrant ease relating toa non compoundabio offence, it is not competent 
to a Magistrate on a private complalnaol’s offering to withdraw from proseoutlon, to enter an 
order of acquittal, 37 B 339. Tbe general principle of law in England, that felonies and 
serious misdemeanours should not be compounded is embodied in this section and it is tbe 
.duty of the Court to dec de on the evidence that n compoundable oScnco has been committed 
before allowing a compounding, RatanUI 6S9 ; 1 L.B.R. 349 : 7 Sind LR, 200. The com* 
position is permissible only up to tbo time of tbe ]udgment and not after Therefore a 
Magistrate cannot refuse to accept a compromise petition on the ground that it was 
presented when the judgment was actually being written by him. 45 C. 816. When a 
■compoundable offence is compromised and tbe complaint is withdrawn, it may be revived if 
it appears tbat the compromise was the result of a promise on the part of the accused which 
he failed to fulfill The fact of such a promise should be inquired into and if proved the 
complaint sbouid bo investigated 1904 P. L.R (Cr. J.) 94, p 224. 

Sub-section (1). — Under this subsection as soon as tho parties have arrived at a 
compromise in a compoundable offence, tbe composition is complete and if one of tho parties 
subsequently resiles from tho composition, it IS competent to the Court to take ovIdcncQ as 
to tbe /actum of tho composition aud give effect to it, if It is found to have been entered 
into by tho parties. If such a contiogenoy does not arise tho ‘Magistrato has only to accept 
the composition and record a judgment of acquittal, 9 Lah. 4)0 follomny 39 M. 643 and 41 
M. 635. The offences are described In the first two columns of the table and they are all 
offences under the Indian Penal Coda. The oflencea puaishable under other laws are only 
compoundable, if punishable with imprisonment of not more than six months or with fine 
only, with tho permission of tho Court, Boo Sebednio II for offences against other laws. 

May be compounded by persons mentioned In third column.— It is not 
mecessaiy that the person who has filed tbe complaint that cm compound the offence but it Is 
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only the persons speciQeS in the third column that can lavrfullj compoand, 51 B. 512 at 51S. 
Thus ii hurt is caused to three persons and one of them dies the other tno cannot lavfuUy 
oompound vvith regard to the hurt caused to the deceased person, 31 A. 606. See also 37 A. 419. 
Even though a husband can complain of defamation of his wife, as an aggrieved person, still 
it la the wife who can lawfully compound tbeoffenoe even without the consent of the husband, 
the complainant, and againsthls wishes, 14 M. 318ai 331; 2S B. 151 at 157. If the oflenca is 
Qompiomised by any other, it will not he a valid compounding and the person so compound* 
ing may he held liable under S. 214, 1.P.O. Componndlog with one of the complainants will 
not worh an acquittal so far as the other persona were concerned, 37 C.L J. 2S4»27 O.W.N- 
168324 Or. L.J. 578373 Ind. Gas. 322, and this is in accordance With the new amendment 
in suh-section (6). So, in a case of hurt, the person to whom the hurt is caused is alone 
entitled to compound, 31 A. 606. Where a widow complained of hurt caused to her hus- 
band in consequence of which he died, and eubeequeotly eompouuded the offence and the 
Magistrate thereupon acquitted the accused. It was held that the composition was invalid 
and the acquittal was wrong. Weir 11,418. In a fight between two sets of persons when 
hurt is caused to a person who dies subsequently, the offence cannot be compounded by the 
other members of the party to which thodeeeased belonged, 31 A. 606; 15 A.L.J.467: 6 A.L J. 
882- 10 Cr L.d. 473*»a Cas 24. An agent ptoseoutiog under powers granted under 
B 199 supra, for alleged abduction of aoother'a wife, when he was in jail, is not legally com- 
petent to compound the offence under tbie eeclloo on behalf of the husband and an acquittal 
passed on such a composition Is b^d, 24 C.I, J. 120*71 Ind. Gas. 248, The mere fact that 
the case has been sent np by the police cannot prevent the offence which is legally com- 
ponndable from being oompounded. It Is not tha law that no Magistrate under any oircum- 
stances has power to allow such a case to be withdrawn, 19 C. 651 at SS3 ; 1886 A.Yf .N. 2S6. 

In cases of mischief the eSence is compoundable only when loss or damage is caused 
to aprivata person. S. 425, 1.P.O. which defines mischief inclodes s]so damage to tbepubiio 
and such aooSence cannot be compounded, 22B 839. Butnewthe aggravated form of mis- 
chief under 6 430, is compoundable with thepermission of the Court. Incasesof 

defamation under S. 600, S. 198 «n/ro permits a complaint being preferred by the 

aggrieved party, say the husband. Bat if a husband prefers a comphini, the wife oonld com* 
pound the offence without the consent of the husband and even against bis wishes. This 
was polotedtittt in 23 B. 131 iF.B ) ; 13 M L.J. 224. 

Sub-section (2).— This sub-sec tlon contains a list of offences wbiob may be compounded 
by persons mentioned in column S, only with the permiseiOQ of the Court before which the 
prosecution is pending It may be taken as eeitled isw that this section is exhaustive on 
the snbject cl the compositioo of offences mootlooed in this, and eab-Boctioo (1). Incases 
governed by this eub-eection the permission of the Conrt is essential before the case is valid- 
ly compounded. The Magistrate has to perform a judicial act of deciding whether in the 
Interests o! justice tbs parties ehonld be allowed to compound the offence. The operation 
of the composition is necessarily suspended outil the Court sanctions it. In other words 
no effect can be given to a compromise as a plea in bar of eouvictlon in oisea covered by this 
sub-section, nnless the Court has given its sanction. 'Without such sanction the so-called 
ccmpTomiss arrived at by the parties is of no legal eScot and cannot be taken cogolsance 
of by tbc Conrt dealing with the offence. The jurlsdtoUon of the Court to try the offence 
remains unaffected and there is no rule of law or any general principle which would enable 
the Court in a cage (ailing under this sub-section toorderan inquiry as to tbc /actum o( a 
composition alleged by one party and denied by aaother,9 Lah 400, foltomng, 41 M, 683 and 
rr/rmni; to, 39 H. 946 ; 21 C. 103. The potmitsion of the Courtis compulsory and not a 
mere formality and the (act that the Slagistrate would have allowed the party to compound 
docs not make the •lighlesldlfferonoe, 4 Ind. Cm. 909=I9O8 (P.R.) (Cr) 109. The offences nndet 
Bs. 8i3, 816, 357. 403. 417 to 420. 430. 451 (first part). 483, 483. 480, 491ana 609, 1 P.O.. are 
newly added. The offences mentioned in ibis sub-sectlou can bo oompounded only with the 
pennitiicn of the Court. The Court which has to graht permission is the Court before which 
a proaecotlon of snob offence {spending. The Court has to exercise a Jndiclal discretion 
for granting permtsiiOD. Dermiision to oompound shall be given by the Court if tbo parties- 
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are related very closely, rif., hasbaod aod wita sod it U to their mutual Interest to patch up 
their quarrels and the llagistrate h> eo permitting to compound will bo restoring peace and 
goodwill between the parties, 30 Cr. LJ. PdOsllS Ind. Cai.681 rrlptnpon 26 O.W.N, 536— 
35 C L-J. 3S3s2« Cr L J. 3SSs 72 Ind. Cat. 355. It is the duty of the Magistrate to decide 
In each case whether be will or will not permit a compounding. The responsibility 
rests entirely with him. unless the offence la so serious that the punishment is absolutely 
necessary, the 3Iagistrate would do well In his discretion In permitting a compo* 
sllloD. Where without auf&cient re.aBon a composition was not permitted, the High Court in 
rerision set aside the order and enforced the composition, 23 Cr. L.J. 83=63 Ind. Cas. 437, 
The only Coart which has power to grant permission !■ the Court before which a prosecution 
for such oOence is pending and that Court has to exorcise a judlcbl discretion In granting 
permission. Where an accused was conrlcted of a componndable offence but on appeal the 
ConTictioa was set aiideand a retrial ordered, ft is open to the complainant to compound 
the ofience with the icare of the Court, 1906 A.W.N. 200. When an accused is coDTlcted of 
a non-compoundabie offenee, hot on appeal he Is acquitted of that offence and found guilty 
of a compoundahle ofieuce, it is only fair that the accused should be given if possible, 
permission to ellset a composition before ho Is convloied by the appellate Court, Where an 
accused is charged and cooTleted o! hurt, a componodabls oflence, and on appeal the convic- 
tion la set aside and a retrial ordered by the appellate Court, it Is still open to the compl.imant 
in the same manner In which the case may be compounded before conviction and for effect* 
ing the composition no permission of Court Is necessary, 3 A.L J. 523=1906 A.W.H. 200= 
■i Cr. L J. 33. 

Sub'Sectlon (3).— Tbs sub-section provides that abotments and attempts to commit the 
offences that may be compounded, may also be compounded. 

Sub-aecUoa (4|.~Tha change eSected la this sub-secUon renders it necessary that the 
permission of the Court ought to be obtained to tbs compoundiDg of an oSecce complain* 
«d of on behalf of a persou below elghlesn years, idiot or lunatic, by a guardian or other 
person lawfully entitled to the oire and custody of his person or property and thus safeguard* 
Ing the interest of fncapacitated persons. 

Sub*sectIon (5}.->'TbU sub-seotionwas newly Introduced lathe Code of 1893 aod refers 
to cases where an accused has been committed for trial or when be has ben convicted, and 
an appeal against such conviction is pending 37 A. 127. In such cases, it is provided that 
a composition shall be allowed with the leave of the Court concerned. A compounding of the 
cfience is permitted after conviction in the appellate Court and no reteience was made in this 
section before the amendment, to (ho High Court exercising its powers of revision under 
G. 439, to allow a composition, Now the new sub-section (SA) empowers the High Coart in 
revision to allow a composition in the revision stage. This is in accordance with the decision 
In 32 A. 153 ; 37 C L.J. 234 ; 13 Cr. L J. 55T»24 Ind. Cas. 973. 

Sub-aectlon (5 A). — This sub-section is newly added empowering the High Court to allow 
compounding in revision and the following decisiooe are no longer law .—37 A. 127; 43 C. 1143 ; 
39 U 604:23 Cr. LJ. 80-65 Ind. Cas. 432; 18 C.W.N, 1212 ; 29 U.L J 521 ; 21 Cr.LJ, 
447=56 Ind Cas. 239 ; see 30 Cr. L J. 960=118lnd. Cas 681, /oUotnnp 26 C.W.N 536=35 
C.L 3 353=24 Cr. L.3. 335—72 Ind Cas 333. Under this sub-section the High Court 
acting in the exercise of its powers of revision under B- 439, sn/ra, may allow any person to 
compound any cfience which be is competent to compound under this section, 45 A. 91. 
Bee Cr. A. No. 633 o!ld23 andalso Cr. U.P.No.467of 1923(MH.C.) where an ofience of 
grievous hurt was allowed to be compounded by the High Court. Where two accused who were 
convicted under 8. 825, 1.P,0. bad, pending an appeal from the convictions, settled their 
difierences with the complainant and their application to componad the ofience bod been 
rejected by the appellate Court, the High Court in revlsioa granted the necessary permission 
as there was no good ground lot with-boIding the permission and the accused were accord- 
ingly acquitted by the High Court in Rvision, S3 C. 1190, • 

Sub*sectlon (6).— This sub-rectioo fodieales that the composition has the same effect 
Is a crlmloal trisl as It wonid have In a Civil anlt. It operates as an aoqaittal putting an 
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end to tbe ptosecntiorii 14 Cr. L-J> 292=sl0 Ind. Cas. 493. PTben the eotapcsUioa eSected is- 
valid ciade ia Coart or ontcide it, fbe Coart is boaad nader this sab*sectioa to 

ftcqiut Uie Accnsed and it has so jarisdiction to convert the compoandable oSence the eahject 
ot the charge before it into a Qon'componndable oCenee holding that the complaint had also^ 
disclosed a non-componndable ofience, 27 L.W. ISh. H.) 25. The eSect ol the eonposition c! 
a componsdable oQence is immediate aoqnittal of the aeensed and once a composition has 
been arrived at, the complainant cannot he permitted to withdraw from it, 25 Cr. L J. 810=s 
81 Ind. Cas. 316. Tbongb the coapesttioa ol an oSecce ncdet this section has the eflect of 
an acqnittal of the person with rvhom the offence has been compounded, pet it is not an 
acquittal wlthlu the meaning ol S, 250 surra to enable the Magistrate to award compensation 
nnder that section, Eatanlal 957 and 700. l^ete an offence nndet S. S24 I.P.O., has been 
compounded and the composition nnder this sub'seetion worked an acquittal, such an acquit* 
tal does not operate as a bar to the trial of the accn«ed person lor an offence of ‘going armed’ 
under S. 19 (el of the Arms Act as the latter offence is a distbct one from the former as to 
which there was an acquittal, 31 Bom I«.R.356/oEiMriB5 40 B. 57 and 23 C. 174. ^Vhen a with- 
drawal petition is presented, the Mapstmte is to apply his mind to theqoestlon of the disposal 
of that petition and shonld not refer itto the policelhns allowing himself to he guided by what 
the police thought about the matter This ptocednre is highly improper. The Slagistrate 
was sitting as a jndicial olScer charged with thedntyot determining the matter jndicisllf and 
it did not and enght not to have matlend to him the least what the police thought of the 
petition. Bnch a course will give rise to an impression that the Police have considerable 
influence with llagiatntes as to the way in which <a«es are disposed of. and snch an imtrca- 
alon ought never to be allowed to exist, 27 Cr. L.J. 545^93 lad. Cas. 1941. After a valid 
eomposiUon el an oSeoce which can lawlnlly he compounded without the peroU«ioo of the 
Court, a Magistrate hu no jurisdiction to go on with the trial of the case as he ii boned to 
give effect to tbo eompositicn as scon as the cempremise petition is filed m Court. The fact 
that the prosecution evidence bad been closed and a charge bad been framed against the 
accused is no bar to the composition ct the offence which can legally bo done before 
the passing ot the sentence by the Magistrate. 29 Cr. L.J. i 053 b 112 lad. Cas 562. 
Simllatly where au cSeoce of hott waa vemponeded and a ronnemn was presented to 
the Court by eomplaiasQt't pleodsr tbe Court is not entitled to refuse to accept the 
compositioa and institnte an inquiry whether the charge was not frivolous or vexati- 
ons nnder -S. 250, supro and tbe MH'stnte ought to have accepted the ranoorix 
and acquitted tbe accused, 10 Bom L E. 1036. When a District Magistrate had made 
an order calUcg for the records in a case peoding before a suberdinate Magistrate 
with a view to transfer the case to another Magistrate tbe suhordiante 3IagUtrite on receipt 
ol tbe order calling for records cannot record » composUIon when the offences are componod- 
able and acquit tbe aeensed, as bis jurisdiction wvs suspended, tbs case being no longer on 
his file, 49 B. 533. Tbe provisions ol Ibis sub-section indicate that the composition h»5 the 
tame effect iu a criminal trial as it would have in a civil suit. It operates as a complete 
bar tothe pro^nUon as if the accused has been acquitted. Thera* is no necessity to the 
ccnpcsiticn to be effected in Court in a criminal trhl any more than in the civil suit. Tbe 
eecticn does not Imply any such necessity, at any rate in cases which can be compounded 
without the sauetioD of tbe Court. Tbit was the view taken in 21 C, 103, where the accused, 
pleaded, a compcsitlon out of Court and tbe Judges held that that lithe composition was proved 
the hlsgUtrate would have had no jorisdictico to go on with the trial. See 41 M. 6S5 ; 14 Cr. 
I>J. 292» 19 lad, Cas. 948 ; 39 H. 946 ; 16 Cr. L-J. 81=* 23 Ind. Cas. 993. Below the amendment 
there wm a conflict as to the exact scope of tbfs sob-aection. It was held that tbo moment a 
emupoiitJoq is voluntarily effected nndet the secUoa. ft operates as an acquittal of all tbs 
accused irrerpecUve of the fact that process had been Irined to one of the accused only. The 
compannding relate* to tbe cffeooe charged and not to any ol the accused's offence. 7 C.W.K. 
176 /oficwvd In tt921] Pat. t44. But this view was not accepted in 41 H. 323 where it was 
held that there was cotnlag in the languageof the section to warrant the conelnsloa that 
the eoopcalUon with one of MTenl aeensed will effect an acquitul of tbe others. TbU 
dcculcn was approved and /ofiwi in ILah. 169. and the new amendment is In accordance 
with Ike decision in 41 H. 323 ; 43 B. 346 and 19 A, L.J, 374; CSCr. L J. 238»l4lBd. Ca*. 
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E2 : Bee kUo 7 Lah. 3)1. It Is not necessary that any petition sotting forth the compromise 
ihonid bo presented to the Court. 

When a party to a compoundable offence alleges that tho case had been compromised 
and tho other denies the same, U la eompotent to the Court before which the case is pending 
to taVo ovidonco concerning the /nefum of the alleged compromise and decide whether a 
a tompromiso had been arrived at, 2 L.W. 1200=18 H.L.T. 602«16 Cr. L J.' 808=31 Ind. 
Cat 819 The onus Is on the accused who disputes the jurisdiction ol the Magistrate to 
prove that there was valid composition in law barring the trial, 21 C. 103. A composition 
under this section is not limited to any act done in Court nor to cases in which the parties 
coatione to bo ol the same mind till the case comes on for further bearing before the Court, 
2LW 1200 = 18ML.T.602slGCr. L.J. 803 = 31 Ind Cas. 8l9, see also 41 M, 633. When a 
n3n*compouodable warrant ease Is dismissed the matter having been settled by the parties 
the dismissal Is only a discharge and the composition will not prevent a revival of the pro* 
lecntion. 1 B 6) ; Ratanlal 330 and 391. A composition can bo pleaded as accord and satislao* 
tion and would be a complete bar to a Civil auit for damages. 6 Sind L R. 284. 

Sub-section {?).— Before tbis sub section was enacted in the 1832 Code considerable 
doubt existed as to what offences eooid be compounded, see 1 B. 147. It is now made clear that 
the offences mentioned in the section can atone be compounded 1891 P.R (Cr.) 17, tbe prohlbi* 
tion cont lined in this suh swtion is a perlectly general one which governs the composition of 
offences whether any steps to prosecute tho alleged offender have been tabon or not, 46 Ind. 
Cas 421 The words are " no offence shall be compounded except as provided for by this 
section." This sub section clearly shows that this section is exhaustive ol tbe eironmstanees 
and conditions uodec which a composition can be effected. 39 U. 604. A Magistrate has no 
authority to allow any other oCeuco than those mentioned lo this section to bo compounded, 
09 , an offence under S. ItS. I.PC.. and bo usurps jurisdiction not vested m him by 
law by allowing that offence to be compounded. The reason given by tbe Magistrate to 
allow a non-compoundable offence to be compounded, vix , that it would be better for the 
complainant to do so and the accused also desired tbe composition and probably the case in 
tbe end may torn out to be a compoundsblo offence is faulty, and any order so made is 
without jurisdiction, 4 Bom. L S. 718. 


346. (1) If, in the course of an inquiry or a trial before a 
, . „ hlagistrate in any district outside tbe presidency- 

procedure of Pro- ° 

vincmi Magistrate m towns, the evidence appears to him to warrant a 

dispos”^'!^^ cannot prgsumption that the case is one which should be 

tried or committed lor tnai by some other Magis- 
trate in such district, he shall stay proceedings and submit the case, 
with a brief report explaining Its nature, to any Magistrate to whom 
he 13 subordinate, or to such other Magistrate, having jurisdiction, as 
the District Magistrate directs. 

(2) The Magistrate to whom the case is submitted may, if so 
empowered, either try the case himself or refer it to any Magistrate 
subordinate to him having jurisdiction, or commit the accused for trial. 

It is a general prmcip'e of the Code Ibat evidence taken by a 3I«gistrata is not evidence 
In a trial before nnotber Magistrate unless eomo provisioa of law expressly makes It eo. 
Mere consent of parties will not do, 17 L.W. 217. The word 'evidence 'in this section Is 
not restricted to the depositions recorded by tbe Magistrate. It inclndesall tbe facts and 
statements disclosed by tbe inquiry. For example, where a Magistrate directs an inquiry by 
another Magistrate or the Police under S. 203 supra, he Is doiog so in tbe course of his own 
-inquiry into tbe offence and that his own inquiry is therefore already begdn. Us is entitled 
therefore to proceed upon tbe facts disclesed in the report made to him and then take action 
under tbis section, 28 Cr L.J. 334=100 Ind. Cas. 993 This section applies only to 
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Provincial Magistrates and to eases which thef <»anot dispose of. If a compUint states facta 
which disclose an ofience which the Magistrate receiving the complaint is not competent tc 
try he ought to send the case to the Magistrate orCourt competent to try all the o&ences dis-^ 
closed in the complaint, 17 U.L J. 5S9~7 Cr.L.J. 6. A Magistrate may also be incompetent 
to try an accused due to some presona) interest, 8. £56, infra. It is only to such cases the 
section applies and not to a case in which a Magistrate is competent to make a valid com* 
mittal to the Court of Session, 7 C.W.N 457. A Magistrate when be finds, be has no jarisdic* 
tion, cannot discharge the accused but must proceed under this section, Weir II, 323. When 
during tbe course of tbo trial, aggravating oircumstanoea ate disclosed by the evidence, il is 
the duty of the Magistrate to act under this eection, Weir, II, 421 ; 13 B. 502 ; 25 L W. 6S=s 
.28 Cr. L.J. 164 (2}s=gglod. Gas. 598 (2). When a Magistrate finding that tbe ofience cons* 
etituted by the evidence on record is one which be is not competent to try and submits the 
case to a superior Magistrate who transfers the case to a 3Iagistrate competent to try tbs 
same, the latter cannot act on the evidence recorded by tbe Magistrate who had no jurisdiol^ 
tion to try the oQence and canseqnentty submitted tbe case to the superior Magistrate, and, 
the conviction baaed on a consideration of such evidence is bad inlaw, 59 C. 65. Where a Sab>l 
ordinate Magistrate after completing the trial is of opinion that he could not adequately; 
punish the aeensed, send the c.ise to the District Magistrate who after asking tbe accused, 
whether he wanted the witnesses to be re*called and beard, and tbe accused replying iu ' 
the negative, proceeded to give judgment coavicting the accused, without trying the case 
afresh, it wss heid, that the procedure adopted was illegal and the conseat of the sccused 
cannot dispense with the provisions of the Code and such an illegality cannot be cured by 
consent, 2 Cr. L.J. 369. A Magistrate cannot intentionally ignoro facts disclosing circum* 
stances of aggravation which show an ofience beyond his jurisdiction, 10 C. 83. When tbe 
accused in an old oSeoder, the ^Isgistrate may act properly under this section, 1694 A W.K, 
200. But a conviction had, ought not to be sot aside merely beaeause the facts disclosed a 
mere serious ofience. The proceedings of tbe original Magistrate are not void and a re>trlal 
ought not to be ordered after settfug aeide tbe conviction unleas the accused hae been really 
prejudiced, 2S M.L.J. 464. When a case is submitted under this section to another MsgiS' 
trate, bo may try the ease himself or tofer tbe ease to any Magistrate subordinate to him, or 
he may commit the accused to the Court of Geseioo. Where evidence was recorded by a 
Magistrate who sent up tbo case he having no jurlsdiotioo to try Che case it oinnot bo said that 
the sapefior Magistrate was crying the case himself, 17 L W. 247. It was held m 12 C.W .N. 
139 Cr. L J. 427 that the Magistrate when be commits may sot on the evidence recorded 
by tbe MagistriCe who submitted tbe case under this soetion and S, 632 tn/ra and did not 
apply to such a ease. When a Snb'Magietrato submits a case to a Sub-divisional Magistrate 
under this section, tbe latter has no power to refer tbe cose hick to the former, but is bound 
to dispose of it In one of the ways prescribed by this section, 45 U. 845 ; Baianlal 439 and 
554. Where tbo superior Magistrate to whom tbe case has bean sent np, was of opinion that 
the facts of the case disclose a more lerioue ofience which tbe subordinate Magistrate was 
not competent te try, he cannot remand tbe case for retrial, unless the accused was prejudlo* 
cd or the sentence was inadequate where, the eubordinate Magistrate had power to try the 
oQenccs taken cognizance of by him, 2 Cr. L. Rev. 257 /ol/owtny 24 H. 675 ; IS B. 503 ; 

4 Cr.L Rev. 393 ; 27 M.L J. 5»->14 Cr. L J. 640= 21 Ind. Cas 688. 

347. (1) If in any inquiry before a Magistrate, or in any trial 
before a Magistrate, before signing judgment, it 
appears to him at any stage of the proceedings 
that the case is one which ought to be tried by the 
Court of Session or High Court, and if ho is em- 
powered to commit for trial, he shall commit the 
accused under the provisions hereinbefore contained. 

(2) If such Magistrate is not empowered to commit for trial, ho 
shall proceed under section SdG. 


Procedure when, after 
commencement of In* 
qulry or ttl»l, Mugis- 
trate find* caiotbonid 
bo committed. 
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Tbo wordi "atop farther procecdiDgs ftod " bAve dow boou omitted to set right the 
coulliot of ralmgs in Calcuttn, Madraa and AlUbabadi ace 3C C. 43 ; 16 Cr. L J. 43, 36 U. 
S21 : 23 A. 364 ; 26 A. 177. 

Scope of the aectlon.— ThU fection is couched in general terms and giics the Mngls* 
trato Tor; wide powers. Thero is no auggeatloo, that tha only poesible reason (or a competoot 
Uaglslrate, to commit a case is, that ho Vill not bo able to pass a sufftcientl; severe senlcuoo 
and If that were the lutcntlon of the Legislature It is extraordinar; that there should bo no 
indication of this in this Kction, 3 Ran. 42. This section is not intended to deprive the 
accused of any of his tights conferred by Chapter XVIII of the Code, 15 Cv. L J. 366 
s23 Ind. Cas. 734,' The terms of this section arogcneral and gives Magistrate, who is 
empowered to commit, a discretion incommlUlog cases tor trial which is not limited by 
6. 254, BO as to make It ohligatory on him to try every ease which ho can adequately 
panish. S. 251 makes It Imperative on the Magistrate only to frame a chargo and not to 
complete the trial to aconvlcVlon oraequittal ; the wide words of this eeotioa ehoiildnot 
be curtailed by reference to S. 251 while there la a specific section, vfs.i S. Sl9, which deals 
with circumstances referred to la S. 251, and the decision in 1 U. 2S9(F.B.) seems to be 
concIaslTe on the point, which Is to the ellect that it is competent to a Slagistralo to say 
whether from the gravity of the mattcrorforany other sufficient reason thescssions Court 
Is the proper trihunal for the disposal of tho case,42H. 83 /offowed in 3 Ran. 42. Itbas 
been repeatedly decided that where a osso la within the powers of a Magistrite ta try and 
punish adequately, a commitment in such eases is Improper and illegal, 1C03 A.W.H 23 ; 6 
A.L J. 939. 24 C 429; 11 Bora L.R. 18; 1917 P.R. (Cr). 13 ; but whew tho ofienco ch irged is a 
serious one punishable with transportation for life and the Iligh Court sessions will be in a 
better position thou a Presidency itaglstraU to psss an adrqnsla tcutence on couviotioa 
Sind a trial by jury cannot be considered anteaeooabis. tha High Court held that an 
cvettiding reason bad been made out to have the case committed to tbs High Court 
session for trul and directed the case which is triable by a Presidsncy Migistrato 
aeeotding to 8ch. II of the Code to be eoremitted to the Bsssion, 31 Bom L.R. 63i, following 
42 M. 81; 3 Rkq. 42. ctusenfia^ from 41 A. 431 and dufinpuishinp 4 Bom L.R 83 and 
24 G 423 referring to 42 B. 172 and 23 Bora L.R. 293. This section empowers a Msgutrato 
in any trial at any stage when he makes up his mind to commit, to stop further proceedings 
of the trial before him and commit the accused under the provisions of Chapter XVIII, 
This section applies only to those Inquiries or t(UIs which hive been started b> the Magis- 
trate with the intention of concluding them himself and then at a later stage ha is satisfied 
that his inteution was inappropriate and the case wss one which ought to bo committed to 
the Court of S^sions, and cannot be made use of to shorten inquiries under Chapter (XVIII) 

6 L.B.R. 123 (F.B.I — 13 Cr. L.J. 877 (2 )b] 7 Ind.Cas. 813 (2) compare this section with 
8. 441, infra Both these sections mast be read together. This section empowers the 
Magistrate at any stage ol the trial ol a warrant case to commit tho accused to tbo Court 
of Sessions Instead of himself completing the inquiry. The new charge which will have to 
be drawn up will have the effect ol canoelling any previous charge framed against the accused 
but they can only be with respect to (be subject-matter of the new charge f^o faraa 
the Bubjeol-matter Is concerned the previous proceeding may be regarded as preliminary 
to commitment. 26 Cr. LJ. 52Clw83 led. Cat. S 60. Tbo fact (hat some of the defence 
witnesses were summoned and some were examined before he made op bis mind will 
not prevent him from stopping further proceedings, 36 M. 321. where 36 G 48 is not 
/offotced and 26 A. 177 and 20 A. 264 aro /oUotced; 12 Bom. L.R. 201. Where, after a 
Magistrate has made up his mind to commit a case to tho Sessions but before the 
case for the prosecution has absolutely closed, one witness for the prosecntlon yet remaining 
to be examined, the defence applied for the cross-examination of the wituessm, it was held 

they were entitled to this indnlgence cf cross-examination, 16 CL.J. 43*>13 Cr LJ. 633s 
16 Ind. Cas. 338 where 36 C. 43 is erpfaineil ;sea 51 a 412. when it was held that the 3Isgis- 
trata has no discretion In the matter, if the application is made to him for cross examination 
before a charge Is framed and before he had m«de np bis mind to commit the aceuied. 

Before alanine Judgmeot.''~Tbis section extends the period when a commitment 
may be mads, namely, any time before the pnnDtujcement ol Ibe judgment, 23 Cr L J. 143 
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atlBO— 83Ind. Oaa> 708 but a Magistrato cinnot treat tbo ofleoce complained of as minor 
ollencea up lo the stage of judgment and then turn round and commit the accused to the 
Court of Session on graver charges and thus deprive the accused of the rights conferred on 
him by chapter XVIII, 3 Cr. L. Rev. 3l(=<=lS Cr. L J 366 ; 6 L.B.R. 129 (P.B.)“I3 Cp, L J. 
877=17 In'l. Cas. 813 (21. Signing the judgment takes place after pronouncing the same In 
open Court and it actually completes the trial which ends in an acquittal or conviction. 
Therefore action under this section, if desired, should be taken before the signing of the 
judgment. The Magistrate has no discretion but is bound to allow the cross examination, 
51 C. ii2. 

At any stage, — These words give very wide powers to the Magistrate A Magistrate is 
well within his powers to alter the charge and when the altered charge is not cognizable by 
him, to commit the accused to the Gonrt of Session. A Magistrate of the second class to whom 
a complaint of attempt at rape, B, S76 and S. 611, 1.P.O., was made, took cognizance of the 
ofience and after hcaticg the prosecution evidence framed achargs against the accused under 
B. 354, 1, P.G.. took the plea of the accused, allowed the prosecution witnesses to be cross* 
examined, heard the evidenoo for the defence under chapter XXI (warrant ease chapter) and 
reserved judgment, but the Magistrate instead of delivering judgment framed a charge under 
Ea. S76and511, 1 P.O and committed the accused to the Court of Session, vt was held that the 
procedure adopted by the Magistrate was leg.il, 6 L.B-R. 129 IF.B.)^13 Cr, L J. 877 (2)= 
17 Ind. Caa 813 (2). Bee also 3 Cp. L Rev. 314-15 Cp L.J. 366=23 Ind. CaB.734 where 
6LBR 129 IS /ollotced, sec also 39 L W. 646 where the above decisions were approved. 
Even after summoniug defence witnesses and examining them, the Magistrate can under tbU 
aeciiou commit the accu<>ed. 36 M. 331 ; RatauUl, 975. 

Which ought to be tried by the Court of Seaslon.— E 28 supra enables any oSauea 
under the 1 F f to be tried by a Court of Session eobjcct to the provisions of the Code. This 
Chapter deals with general provisioos AS to inquires and trivisand this section is very wide 
in its terms nnd it le'^ves to the discretion of the Magistrate which cases he should commit 
to the SesMons Court but the discietion should be exercised judicially and not oapncioualy, 
Tho ptovi'ions of 8 2S4, supra do not override the provisions of this section- The former 
provides tbo ftaming of the charge nod it occurs in the Chapter dealing with the proceauie 
to be followed after charge. In this section the language M wide and the discretion given 
emnot be limited in such cases, except wbeu tho Magistrate cannot adequately punish. 
There may be other good reasons which may iu the exorcise of a sound -and wise discretion 
justify a cominitCal, and m Buoh oases, the disorotioa ought not to be lightly interfered with. 
Por example in the Investig.ilion of A complaint which forms the subject of two distinct 
charges arising out of the samo transietiou one of which is a summons case, and the other a 
warrant case, a committal to the Court of Session IS not improper especially as this section 
makes no distinction between a warrant case and a summons case, 21 Cp L J. 791~ 
S3 Ind Cas 519 where 11 Bom. L R. 18=9 Cr. L J. 163-1 Ind. Cas. 104 ; 13 Cr L J- 661- 
23 Ind. Cas. 992 ; 42 M. 83 aiere/^riedtoand 1903 A.W.N. 23-3 A L.J. 14 = 3 Cr. L J SUs 
dtshnffutshed. The words “ ouffhf fa be frtzd " occurring in this section must be read with 
S. 25>i supfa, and therefore a case which ought to be tried by a Court of Session is one which 
the Migistrate is not competent to try or adequately punish, 4 Bom. L.R- 83 — 
20 Cr li J, 97^43 Ind. Cas 977 ; 24 C- 429. This section empowers a Magistrate, after a 
charge his been drawn up. to stop lurlhec proceedings and commit the accused for 
trial, 3 C 433 , 30 M 321 at 324, but in such a case the procedure laid down in Chapter 
XVIII must be followed, and such a course can be adopted only before signing 
the judgment Tho words ** stop further proceedings*' have been omitted now to 
bring the section in conformity with 3 203, Supra. This section merely extends the period 
when a commitment may be made to any time before pronouncing the judgment. It enables 
the M igistrato to commit after recording the defence evidence m whole or In pare. Bat the 
concluding words of the section that the Magistrate ** shall commit the accused under the 

provisions hereinbefore contained" clearly point to 8. 213, supra, and when appHoabla, to 

8. 211, supra, nnd in the absence of any other provUioo except B. 215 , supra, for quashing 
the commitment, It Appears clear that the eommitment made under this seotlon falls never* 
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thblesB \fUbia 8s. 213 and 214, tupra, and where ttiere is anf qaestion, of quashing, under 
8. 315 sufrfl, 2S Cr. L.J. 143=83 Ind, Gas. 708< When so committiog, the new charge which 
win have to be drawn up will have the eDect of cancelling the previous charge But this is 
only so in respect of the inbject'inattet ol the charge and the previous proceeding before him 
must be regarded as preliminary to commitment, 26 Cr. L J. S20»83 Ind. Gas. 360< A 
Magistrate acts without jurisdiction in tryingacasoprimd/acie triable by the Sessions Oourt 
and then convicting the accused and sentencing him for a tninot oOenco, Ratanlal 382; 
1 C.L.R. Ill : 10 C. 83 : 9 W.R. (Cr.) S. 

Commit the accuaed.— This section confers a special power to commit the accused, 
when it appears to the Magistrate that the ease is one which ought to bo tried by the Court 
of Session. See Bs. 207 and 2S4, suprn. A case which ought to be tried by the Court of 
Session is one which the Magistrate is not competent ito try or one which be could not 
adequately punish, 4 Bom, L.R. 85. The decision of the Magistrate to try the case himself 
is not final, as under this section it is open to him at any stage of the case before signing 
judgment to commit the accused to the Court of Session. The fact that there is congestion 

of work in the High Court is no ground to decline to commit the case to the High Court 

Session. 

Under the provisions hereinbefore contained. — This section only authorises the 
Magistrate to commit the accused for trial by the Court of Session “ under the provisions 
hereinbefore eootalned ", which means after observing the procedure prescribed m Chapter 
ZVni. The ^llon is not intended to enable the Magistrate to deprive the accused of any 
of the tights conferred by Chapter XVfll though when an order has been made under this 
section proceediogs under Chapter XVIII need not necessdtily bs commeoced de novo, 
8Cr. L ReT. 314, where 13 Cr. L d. 877«17 Ind. Cae. 813 is follwed. This expressioo 
must relate to those provisions of Chapter XVIII of tbs Cods which define the procedure to 
be adopted in inquiries into cases triable by the Court of Session. It oannot be disputed 
that in all ordinary clreaoistances the procedure which a Presidency Magistrate follows is 
the trial, of a criminal case is cot identical with that laid down in Chapter XVIII for the 
conduct ol a prelimluary inquiry and this section In no way overrides and in no way dispenses 
with the obligation of followlog the procedure laid down io Chapter XVIII, where the Legis* 
latuie has laid down provisions for the procedure before commitment obviously and rightly 
intended lot the benefit of the accused and therefore an omission to read over tbs depositions 
of the witnesses is not a mens formal omission ns the accused by such omission is deprived 
of the valuable right to contradict the witnesses during the sessions trial. In such a case 
the procedure adapted will bo bad irrespective olsny consideration of prejudice to the accused 
30 L W 6i6 foJIouina, i3 Cr LJ B17sft7 lad. Cas. 813 and 3 Cr. L. Rer. 314s;f5 Cr. hJ. 
366 = 23 Ind. Gas 734 The words * commit the accused under the provisions bereiubefore 
contained ' clearly point toS. SIS tupra and when applietble to 8. 214, supra, and m the 
absence of any other provision except B. 2I5.supra, for quashing commltmeal, it appears clear 
that the Commitment made under this sectiou fails none the less within the purview of 
Ss. 213 and 214, supra and where there is any question of quashing the commitment under 
8 215, supra, 26 Cr. L J. 148 at 150= 83 Ind. Cas 703. 


348. (1) Whoever, having been convicted of an offence punish* 
able under Chapter XII or Chapter XVII of the 
“cJ’oSS ’’ oi Code with imprisonment for a term of 

offences against coin* three years or upwards, ia again accused of any 
property!*'”*’ ” offence punishable under either of those chapters' 
with imprisonnaent for a term of three years or 
upwards, shall if the ilaghtrate before xohom the ease is pending is 
satisfied that there are sujfficient grounds for committing the accused, 
be committed to the Court of Sesdon or High Court, as the case may be, 
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at 160=83 Ind. Cas- 703 bat a Magiatrate cannot treat tho ofleoce complained of as minor 
ofiences up lo the stage of jndgment and fhcn tarn round and commit the accused to the 
Court of Session oa graver charges and thus deprive the accused of the rights conferred on 
hin^by chapter XVIII, 3 Cr. L. Rev. 3f4»lS Cr. L.J 366 ; 6 L.B.R. 129 (F.B.)»13 Cr. L J, 
877=17 Ind. Cas. 813 (2). B-gniog the indgment takes place after pronouncing tho same In 
open Court and it actually complelea the trial which ends in an acquittal or conviction. 
Therefore action under this section, i! aesired,. should be taken before the signing of the 
judgment The Magistrate has no discretion but is hound to allow the cross examination, 
SI C. 442 

At any stage,— These words give very wide powers to the Magistrate A Magistrate is 
well within bis powers to alter the charge and when the altered charge is not cognizable by 
him, to commit the accused to the Court of Session. A Magistrata of tha second class to whom 
a complaint of attempt at rape, B. 376 and S. 5H, I.P.O., was made, took cognizance of tho 
oCcnce and after hearing the prosecution evideoce framed aebarga against tha accused under 
B. 354, 1.P C , took the plea of the accused, allowed the prosecution wituesses to be cross* 
examined, heard the evidence for the defence under chapter XXI (warrant case chaplet) and 
reserved judgment, but the Magistrate Instead of delivering judgment framed a charge under 
8a. 376and SlI, I P.O and committed the accused to the Court of Session, it was held that the 
procedure adopted by the Magistrate was legil, 6 L.B.R. 129 1F.B.)=13 Cr. L J. 8T7 (2) = 
17 Ind. Cas 813 (2). Sec also 3 Cr. L. Rev. 314-15 Cr L.J. 356=23 Ind. Cas. 731 where 
6 L.B R 129 is followed, sec also 30 L W. 648 where the above decisions were approved. 
Even after summoning defeneo witnesses aod examining them, the Magistrate can under this 
section commit the aoeused, 38 M. 321 RAtanIa), 973. 

Which ought to be tried by the Court of Session.— 8- 28 supra enables any oOeoce 
under the I P.C. to be tried by a Court of Session subject to the provisions of tho Code. This 
Chapter detU with general orovisioos as to inquires and trials and tbisseotion Is very wide 
in Us term* and it leaves to the discretion of the Magistrate which cases he ebonld commit 
to the Sessions Court but tho discielion ehonld be exeroisod judicially and not caprioiously, 
Tho provisions of 8. 231, supra do not override tho provisions of tbisseotion. The former 
provides tho framing of the charge and iloceurs la the Chapter dealing with the proceaura 
to befollowed after charge. In this section the language is wide and the diaoretion given 
esnnot be limited in such esaes, except when tho Magistrate cannot adequately punish. 
There may be other good reasons which may m the exercise of a sound and wise discretion 
justify a c immittal, and in such erses. tho discretion ought not to be lightly interfered with. 
For example in the lOTcstigation of a complaint which forms the subject of two distinct 
charges arising out of tbe same transaction one of which is a summons case, and the other a 
warrant case, a committal to the Court of Sessiou is not improper especially as this section 
makes no distinction between a warrant case and a summons case, 2i Cr. L J. 791 = 
SS Ind Cas. 519 where 11 Bom. L R. 18=9 Cr. L J. 163»1 Ind. Cas. 104 ; 13 Cp. L J 664= 
23 Ind Cas. 992 ; 42 M. sasrere/erred toand 1903 A.W N, 23=3 A L.J. 14 = 3 Cr. LJ. 94 is 
disltngutstei. The words “ ouijht to 5c fried " occurrmg In this section must be read with 
S 254, supra, and therefore a case which ought to be tried by a Court of Session is one which 
the Migistrato is not competent to try or adequately punish, 4 Bom. L R, 85 = 
20 Cr L J. 97=48 Ind. Cas 977 ; 24 C. 429. This section empowers a Magistrate, after a 
charge his been drawn up, to- stop further proceedings and commit the accused for 
trial, 3 C 433 ; 30 M 321 at 324, but in such a case the procedure laid down in Chapter 
XVIII must be followed, and such a course can bo adopted only before signing 
tbe judgment. The words "stop further proceedings" have been omitted now to 
bring tho section in conformity with S, 203, supra. This section merely extends the period 
when a commitment may be made to any time before pronouncing the judgment. It enables 
tbe Magistrate to commit after recording the defence evidence in whole or In part. But tha 
concluding words of the section that the Magistrate ** shall commit tbe accused under tha 

provisions hereinbefore contained" clearly point to S. 218, supra, and when applicable, to 
8. 2U, supra, nod In the absence of any other provision except 8. 216, supra, for quashing 
the commitment, it appears clear that the oommitment made under this sootloa falls never* 
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unless the Magistrate is competent to try the case and is of opinion that 
he can himself pass an adequate sentence if the accused is convicted : 

Provided that, if any Magistrate in the district has been invested 
■with powers under section 30, the case may be transferred to him 
instead of being committed to the Court of Session. 

(2) When any person is committed to the Court of Session or 
High Cotirt under sub-section (J), any other person accused jointly with 
him in the same inguiryt trial shall be similarly committed, unless 
the Magistrate discharges such other person under section 209. 

Amendment. — In sab-seetion (1) the nords il tbe Magistrate betora nbom the casa 
is pending, eto.,'' bare been added. For the votds District Magistrate” the words ‘‘anj 
Magistrate in tbe district ” have been eubstituted. Sab-aection (3) is new. 

Chapter XII, I.P.C. (Sa.SSO — 364A) deals with o0encea relating to coins and Govern* 
ment stamps and Chapter XVIII (Sa. 878*463) deals with oSencea against property. 

Scope of the jectlon '—This section does not permit a Magistrate to find tbe eccused 
guilty and then commit him to the Beasions. The efiect ol tbe conTictioo would seem to 
bar a trial by tbe Court oi Session under 8. 403, infra. It is cot easy to deal with cases 
under this eeotlon. Tbe Magistrate is bound to commit !! there has been a previous eonvie* 
tion of one of tbe oSences described unless he can adequately punish ; coasequeotly be most 
eitber as a preliminary matter or at any rate before framinga charge determine whether 
there has been a previous eonviotion ; having decided tbat, he will have to eousider whether 
he could piss a enffieieutly severe sentence. II he thinks they do so permit, ho m.ay either 
commit the accused or try himself . it they do not so permit but tbe evidence does not warraut 
a discharge, be most fr.ame a charge under S. 8(0, stiprn and commit him for trial under 
Chapter XVIII, 38 U. SS2 at SS3. Tbe eombioed effect of this and S S50 in/ra, le that the 
Magistrate c in rely on the evidence already on record but be cannot proceed both to recom- 
mence the inquiry and also rely on tbe evidence already taken, 38 Cr, L,3 SQZslOO 
Ind, Cas. 333, 

ta again accused of any offence, et£ — Under this section if the Magistrate 
makes up bis mind to commit, bo should not record a findiog as to the accused's guilt. 
Such a course is wrong and ultra vires, 17 Cr. L J. 201 b 34 Ind. Cas. 313. 

Unless the Magistrate Is competent to try and pass adequate sentence.— 

The addition of tbe words “competent to try the caso'* removes all doubt that existed before 
If tbe M'lgUlrete is competent to try tbe offence and he could adequately punish, he is not 
bound to commit. This Is in accordance with the view expressed by the Bombay High 
Court. Tbe last portion of the section and tbe proviso were added in tbe Code of 1893. The 
District Magistrate to whom a vase has been trsnsferred noder tbe proviso to tbis section 
should himself record evidence. He cannot acton the evidence already recorded before the 
case was transferred to him coder this section. A District Magistrate cannot be regarded as 
a Court of Session to whom cases shoald be committed, nor can a case be sent up to him 
under S. 319, injra, 7 C.W.N. 457. If tbe District Magistrate considers tbat the case ought 
to be committed he must bimsell do so and should not send back the case to the Magistrate 
with a direction to commit, 9 M. 377 ; 10 B. 196, See 45 M. 846. 

Sub-ecctfon (2J.— This new lub-seotioo provides that when any person Is commited to 
the Conrt ot Session or High Court under tbis section, soother person accused jointly with 
him whom the Magistrate believes .to be guilty, shall be similarly committed, thus 
uceording to all acensed identical treatment. 
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349. (1) WhcnoTcr a ^fagi'^l^al€ of Ihc or Ihirrl rla*! 

having juri**liction, h of opinion, afjrr hrarlng 
Mnnot r»Vf the cvidcnre for Ihc proercntion and Iho a''CU'wrl, 
acciucd i« gnilt)', and ihnt Im otjght to 
receive a pnniAlinient (lifTcrcnt in hind fmin, or 
more Ecvcre than, that which such MagiAtrato rinpowrr<d to inflirt, 
or that he ought to bo required to execute a l>ond under rcclion 100, ho 
may record the opinion and Bubmil Im procecdingi, and fonvnrd thn 
accused, to the District Magistrate or Sub-divisional ^^BfJinlrato to 
whom he is subordinate. 

(1.4) Tr/j«n vxoTt acctiset?</ia« one arc iiri«j7 /rird foj7f//irr rtM(f 
the MagistraU consirferi il necessary to proceed under tub-feelion {!) 
in regard to any of such accused, he shall forward all the rtcc»»rrf who 
are in his opinion guilty to the District Magistrate or S«t-4»e»5ioMaf 

(2) The Magistrate to whom the proceedings aro submitted may, 
if he thinks St, examine the parties and recall and examine any witness 
who has already given evidence m the case, and may call for and take 
any further evidence, and shall pass such judgment, sentence or order 
in the case as he thinks fit, and as is according to law * 

Provided that he shall not inflict a punishment more severe than 
he is empowered to inflict under sections 32 and 83. 

Amendment.— Sqb'Eeetloa (lA) bas been oenlf added. 

Scope of the section.— It ia a general rule that ooJx an autboritj who has beard 
the eTidence is competent to decide the guilt or iunoconce of an accused person. Any excep* 
tioD to this rule euch as is contained In this section should be strictly construed, 24 Cr L J. 
733 = 74 Ind. Cas 66. TTodet this section llagistrales of the second or third olaas alone can 
act. A first class Magistrate cannot refer under this section as bo has amplo powers to dls* 
pose of the case bimsell, 7 A. 414 (F B.). This section confers special powers, or, what may 
be called, a special jurisdiction and confers it only on District aod Sob-dlvislonat Magis- 
trates. Every case which Is referred to under this section must be disposed of by a Magistrate 
who has that special jurisdiction, 38 B. 719 at 724 Under this section the trying 
Magistrate can only refer the case to the District or Sub-diTiaional Magistrate to whom be 
U subordinate When Kagpnt City had not been declared a eub-dirision of theKagpur 
district with reference to S. 4 (1) (u), 6 fi and 8. 14, su^a, the City Magistrate of Nagpur 
cannot be de<cnbed as a Sob'diTuional Magistrate for purposes 0! reference, under this section, 
by second and third class Magistrates In that city, and any order pissed on inch illegal 
relerenco by the city Magistrate is void ond without jonsdietion, 28 Cr L.J. 433=101 Ind. 
CflS. 663. The provisions of this section are aufaject to the express provisions of 8 318, 
and the ca^e ot an old oQender ought not to be referred to the superior Magistrate under this 
ecctlcn, but ongbt to he committed to the Court of Session under S. SIS, tupra, Weir 11,423. 
It it in the discretion of a snbordinste Magistrate trying a case to send up the case to the 
Boperio' MsRiattate under this section. The order of a superior Magistrate to a snbordlnato 
Magistrate to send up the case under this section it ulfrn vires, Weir II. 427, nor can a 
superior Magistrate to whom a case baa been referred under this section retnrn the ease to 
the subordinate Magistrate directing hist to commit the aoeused, but be should blmielt dis- 
pose of the case, 9M.S77; 43M.&48: ISCr.IuJ. 16=13 Ind. Cal. lie. Not can the 
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saperiOT lltiBgUtrale send the ease to AooUi«r MsgUtiftte fordUposi^l, 36H.%70; 4 M. 233 ; 
■Weir II. 424; 6 H.H.C.R. (Appx.) 2. 

Sub'Sectlon (IK — A sabordiDofo UagUtrate hsTiog taken all the evidence In the case 
cannot eeud up the case to the DUtiict Magistrate under this section unless he is of opinion 
that the accused is guUtj and ought to receivo a punishment diSerent in kind from, or more 
Ecveie than be is empowered to inQict or that secutit; ought to be taken from him. under 
S iOC, supra, and when a case is reterred to the District Magistrate, not on the gtoanda 
referred to in this section, and the District Magistrateacting on the evide’'co recorded by the 
subordinate Magistrate passes a judgment, it was held that the conviction by the District 
Magistrate cannot stand as neither this section nor 8. t50, infra, applied to the case, 12 A. 66. 
The referring Magistrate must record his opinion that the accused is guilty but be cannot 
convict the accu^^ed and send up the case. Tho recording of the conviction will not have the 
legal eBect of prohihitiug the superior Magistrate from dealing with the case under this 
section or as constituting a bar to further trial under S. 403, tn/ra. In cfiect it is a mete 
surplusage which reiterates the opinion of the Magistrate that the accused is guilty of a 
particular oQence. There is no legal objection, to the conviction by the referring Magistrate 
being treated as a legM surplusage and a nullity, so that the superior Magistrate can proceed 
with the ease without reference to the High Conrt to have the conviction had, formally 
quabhed, 52 B. 458 where Ratanlal 387 is referred to. A superior Magistrate is not precluded 
from acting on the evidence already recorded by the subordinate Magistrate or from adopting 
his opinion, Weir II, 428 and 429. Acasecannot be referred under this section after 
conviction by tbe subordinate Magistrate tor the purpose of taking security from the accused 
under S 108, supra, 21 C. 622. The Magistrate is bound to refer the whole case to the 
aupenor Magistrato who is to pass such judgment or order as be tbmks fit. 35 C. 1093 i 
11 Cr. L.J. 162 s 4 lad Cas 1057:21 C. 629, A enperior Magistrate cannot direct a Sab* 
ordinate Magistrate to send up a case under this eection. It is a matter within the discretion 
of the Subordinate Magistrate whether be will send up a case or not, Weir II, 427, where in a 
joint trial by Sub*Magi8ttate of three accused, one of them was a juvenile ofiendet of 15 years, 
the Magistrate whilo convicting tho two adult accused, sent up the case of tbe juvenile 
ofiendet alone to tho Sub divisional Magistrate, it was held that the procedure adopted was 
clearly illegal as tbe caeo of all tho three accused ought to have been sent up. The ooavie* 
tlon of tho two adult accused was therefore set aside by the High Court, 29 Cr. L J. B25s= 
109 Ind Cas. 816. But a superior Magistrate can send back tbe case on tbe ground that there 
ought to have been so reference at all. or that tho reference is not proper on account of 
detective iuqaicy by tbe subordinate Magistrate. When a case is Bent np to a Sub-divisioual 
Magistrate, ho cannot transfer it to a first class Magistrate and a commUtai by the first class 
Magistrate is illegal and without jorisdiction as this section coalers such power bn the 
District Magistrate and Sub'divisiooal Magistrate and on no others, 33 B. 7l9. The procedure 
prescribed In this section is not suited to a case tried summarily. So a Bench of Magistrates 
is not authorised to refer a case under this eection for enhanced panishment, 8 Cr. L.J. 473“= 
4 li.B.R. 282, folloioei in 17 Cr. L.J, 201^34 |nd. Cas. 313. 

Sub-section (1 A). -^-Tbis was newly added to accord identical treatment to all the 
accused concerned. The Magistrate ie not entitled now to sabmit the case of gome of tbe 
accused only; heistodoso with regard toallthe accused. See 26 Cr L J. 1363~89lnd. 
Cas. 431 ; 1927 U W.N 72 Tbe amendment is m accordance with the suggestion made in 
Weir 11, 423 Under this sub-section only the case of those accused who were in the opinion 
of tbe Magistrate guilty, could be forwarded to the auperior Magistrate lithe Magistrate 
finds one of tho accused only guilty be cannot eeud up the case of all the accused, 24 A.L J. 
80=26 Cr. L.J. 1630=90 lad. Cas 926. 

J Sub*sectIOD (2).-“lt U optional with (heenperior Magistrate to examine the parties or 
their witnesses who had already been examined. Under this eection tbe Magistrate Is not 
bound to hold a trial de novo and the recent amendment to S. 350 (2) only makes the posi- 
tion clearer, 26 Cr. L.J. 1363=89 lod Cm. 431. Ho may call for and take any forthot 
evidence It Is not obligatory oq the enpetlot Magistrate to bear vakils at all aud tbe soo- 
tlon leaves it entirely to tbe discretion of tbe Magistrate to take further evidence or not. 
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But the dbcretlon both as regards argument, and taking further ovideDce, should bo exercised 
in a lair and impartial manner and when this is not done, the Iligh Court wiil not hesitate to 
interfere in the interests of justice, 2 Cr. L Rev. 185. When once a case has been r&ferred 
to the superior Magistrate by the subordinate Magistrate, the superior ^lagistrats is bound to 
dispose of the case himsell, and cannot send back the case to the subordinateMagistrato fordls* 
posal, 45 H. 846. The prorislon in this sub-acetlon that the Magistrato to whom tbe case is 
referred may pass such order as he thinks fit means whon taken in conjunction with the 
words immediate]; preceding it, vu,» "judgment and senCence", that he may pass such final 
order disposing of the caso ns ho may think fit, 36 M. 470. A Magistrato to whomacasols 
submitted has no power to send it back. lie must dispose of It himself by acijuitting or coO' 
dieting and eentoncing the accused or committing him for trial. The order reterred to in 
this Bub'section is, as was held in 4 B. 240 ejtisdem generis with the words " judgoisot ” and 
"sentence" which precede it and docs not Include an order rctutuing the cisc, 26 &, 344 at 
245; 43 M. 845; 33B,7f9: 9 U. 377. Under this section the superior Magistrate should 
find tbe accused guilty or not and write a judgment as required by B. 367, mfra, 11 L.W.'3Q3 
~ (1920) U \7.N. 120—21 Cr. L J. 52^94 Ind. Caa. 494. The Magistrate to whom the case is 
submitted may commit the accused to theCourt of Session, 1 U. 239 (F B ) ; 4 B 240 (F.B ) 
Ratanlal 94S The accused is entitied to be present before the District Magistrate or Sub* 
diruional Magistrato when he pmci hU final order in tbe ease, 7 B.U.C S. (Cr. Ca ) 31 and 
this IS why sub-section ( 1 ) siys that the accused is to be forwarded to the superior MagiT* 
trate Relercnce under this eection by a Magistrate not empowered to deal with the easo d^ 
not giro junsdiotion to a superior Magistrate to try tbeaceused for tbe oSenee disclosed by 
tbe facts, but tbe superior Msglstrate should treat the whole proceeding as void under S 639 
infra. See 1 Born L B 27 where it was held that a conviction ot the accused by the Distriot 
Magistrate, for an oSence under S 4 OO, I B.C , was bid when tbo second class Magistrate 
fouud the accused guilty ot an ofience under 3. 4 CO. IPO, when submitting tbe case to him. 
But it tbe oSenee is one which tbe inferior Magistrate could have committed to the Court of 
Session, the snperiot fifagistrate may, it be thinks fit, commit tbe caie to the Court of 
Session, 13 C. 305 . Tbe Superior Magistrate cannot return tbe case to the inferior Magis* 
trate with a dlreetlou to commit the accused, 10 B. 195. 

350 . (1) ‘Whenwer any Magistrate, after having heard and 
recorded the whole or any part of the evidence in an 
«ld™“e ininify or » ‘no', oeoso* ‘0 exercise jutisdiction 
partly recorded by one therein, and issacceeded by another Magistrate who 
by another.^"'* p«“y exercises such jurisdiction, the Magis- 

trate 80 succeeding may act on the evidence so record- 
ed by his predecessor, or partly recorded by his predecessor and partly, 
recorded by himself ; or he may re-summon the witnesses and re-com- 
mence the inquiry or trial : 

I’rovided as follows • — 

(а) in any trial the accused may, when the second Magistrate 
commences his proceedings, demand that the witnesses or any of them 
be re-summoned and re-heard ; 

(б) the High Court or, in cases tried by Magistrates subordinate 
to the District Magistrate, the District Magistrate may, whether there 
be an appeal or not, set aside any conviction passed on evidence not 
■wholly recorded by the Magistrate before whom the conviction was 
he Id, if such Court or District Magistrate is of opinion that the accused 
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has been materially prejudiced thereby, and may order a new in(iuiry 
or trial. 


(2) Nothing in this section applies to cases in which proceedings 
have been stayed under section 346 or in which jtroceedinps have been 
submitted to a superior itaffisirate under section 349. 

(8) When a case is transferred under the provisions of this 
Code front one Magistrate to another, the former shall be deemed to 
cease to exercise jurisdiction therein, and to be succeeded by the latter 
within the meaning of subsection (1). 


Amendment. — In Bub-aection (2) the words ** or in wMoli proceedings have been sub- 
mitted to a superior blagistiato under 8. 849 *' hare been newly added. Sub-section (3) has 
been newly added to remove difierenco of opinion as to the position when cases are transferred 
' from ono Magistrate to another, bv providing that tbe Magistrate from whose file the case 
fs transifirred shall be deemed to cease to exerci^ jurisdiction and to be succeeded by the 
new Magistrate within the tnesning of sub-section (1). 


Scope ct the section.— The prlooiple of law clearly is that the Judicial Officer who 
heats the evidence shall pronounce judgment as to tbe innooenceot guilt of the accused, 
23 C. 191 ; 23 W R (Cr.) S9. Owing to certain circumstances in this country, this is often 
found to be impossible to catty out. Hence tbe necessity for this section. Ocoe the principle 
U departed from, it does not matter bow often you depart from It, 47 M. 243 at 24B ; 
19 Cr. L J. 657s43 lad. Cas. 993. This section ocnfers a righton tbeaccnsed to demand 
rehearing and does not east a duty on the eucceeding Magistrate to ash the accused it the 
witnesses examined by the first Magistrate should be resummoned and reheard 
2 Gr. L. ReT 20si4Gr.L J.l73ai9Ind. Cas. 173. Ibis section appears to be perfectly 
cleat as to what the duties at a Magistrate are, to v?hcm a ease which has been heard In part- 
by another Magistrate has been transterred. Under sub-seotion ( 1) the Magistrate ie given a 
discretion to resummon tbe witnesses and to re-oommence tbe inquiry or trial It however 
be does not do so sue tnofu be U bound to do so if tbe accused ashs tor it under proviso (a) 
to this section. Tbeietoie whether tbe second Magistrate acts aUomotu or whether the 
accused demands a de nooo trial, it ie clear that tbe second Magistrate has to resummon the 
witnesses and to re heat them. Tbe word '* re-hear ” is not equivalent to *' bear further,*' 
27 Ct. L.J. 332»>02 Ind. Cas. 748. The privilege under this section is that o! the 
aconeed person and not that ot the compUIaant, 27 Ct. L.J. inl. Cas. 707, 

The object ol the section seems to be to leave it to the discretion of the Magieltate, to either 
act on the evidence recorded by bis predecessor or to hear it over again himself, provided 
the accused does not claim a da novo trial, 35 M. 385,2 L.W. 1214=17 Cr, L J. 1 = 
32 Ind CftB. 129. The general rule is that guilt or innocence of the accused must 


be decided by the Judge who has beard all tbe evidence, 23 C i94; 20 W.R. 
(Cr.)59: 3 Lab. 113. But this section introduces an exception to the general rule which 
should not receive a more extended interpretation thin its actual words clearly justify 
19 Cr. L.J 657=43 Ind. Cas. 993. Both tbe letter and the epirit ot the law require that all 
criminal c*'es should be decided by Magistrates who heard the evidence and the only excep- 
tion to the rule being that contained in this section, 20 Cr. L J. 330=30 Ind Cas 672. A 
liberal construction should be placed on the provialoas of this section. 39 0. 731 ; 40 A. 307 ; 
19 Cr. L.J 703=46 Ind. Cas 299 Evidence recorded by a Magistrate who had no jurlsdio- 
tioa to try the Case cannot be legally coneidered by the Magistrate to whom the care was 
ultimately transferred for trial and a conviction based partly on the evidence recorded by the 
Magistrate who had no jurisdiotlon, and partly on the evidence legally recorded by tbo 
MagUtrata having Jurisdiotlon, is illegal and void, 03 C. 63. This section is appHcablo only to 
Mnqtifrafes. A Sessions Judge is not competentto try a case on the evidence partly recorded by 
his predecessor, by virtue of this section, 26 B. 50; 3 M, 112; 8C.L.J. 59 (P.B)=8 Cr. L.J. 121 
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tn 28 Cr. L.J. 402-101 Ind Cat. 178 : 26 B.SO; 21 W.R. (Cr.) 47; 23 W.R. 
(Cr.) 59 ; 21 W.R. (Cr ) 47 ; 1890 P.R. {Cr.) 1 ; 83 A. 63, This section Is applicable to a case 
nbich has been transferred Irom the file of one Magistrate to another and is not rostriotcd 
to cases in rrhich the Magistrates aneeeed each other in their ofBces, 20 Cr. L J. 41^43 Ind, 
Cas. 681, ivhere 39 C. 781 : 40 A, 307; 32 U.218: 35 C. 4S7 are rr/erred to. The provisions 
of this section are applicable to eeouritj proceedings under Chapter VII of the Code, 
43 U. 511 : 6 Lah. 176 ; 4 C.L,R. 4S2 ; 23 W.R. <Cr.) .62 ; 24 W.R. (Cr.) 52 ; 29 Cr. L J. 
1380-63 Inl. Cas. 340, and also to proceedings under Chapter XII, "Disputes as regards 
immoveable property, " 37C.812; 4C.WH.420— 13 CW.N 420=9 Cr. LJ. 378. This seo* 
tion applies to summons cases also, aad therefore a person against whom proceedings aro 
taken nnder S. 107, supra, is entitled to demand a de novo inquiry nben the Magistrate 
ceases to exercise inrlsdletlon and Is succeeded by another, 23 Cr. L J. 1380=83 Ind. Caa, 
340. After commencing a do novo Inquiry a Msgistrate is not entitled to refer the proceed* 
ings lor inquiry or dismiss the complaint under 8. 203 supra, 9 M '282; 19 WR. (Cr ) 28 ; 
1903 P R. (Cr.) 13 — 1903 P.L.R. 175. This section is intended to provide for a ease where an 
inqoiry or trial has been commenced before one incumbent of a particular magisterial post, 
and that officer ceases to exercise Jurisdlctioo in that post and is succeeded by another officer, 
12 A. 66 at 68. Where one Magisirata heard the proeccuUoa evidence, a second heatd the 
defence evidence and a third went through the evidence and delivered Judgment, it was 
held that this section was not confined to two Magistrates and the judgment, delivered by 
the third Magistrate waslegal, as the section applied every time a succeeding Magistrate 
begins to exercise jurisdiction, t e.. every time another Magistrate takes eognizanee of the 
matter which has been begun or continued by bis predecessor, 47 H. 249 Where on the 
transfer of a Magistrate a case pending before him was taken up by another Magistrate the 
trial being started de novo, and subsequently the first Magistrate who originally started the 
trial wat re-ttaoeferred it was held, that this section gave no Junsdictloa to such Uagis* 
trate on re*ttanstes to proceed with the trial from the point where be had left It, 
53 Ind. Cas. 820; 20 Cr. L.J. 638*52 lad Cas 398 folhwtd yn 47 M.LJ. 
926»22LW. 847=26 Cr. L.J. 910=85 Ind. Cas. 254. See also 24 LW. 640=38 ULT. 
137=28 Cr. LJ. 23 = 99 lad. Cat. 55. Similarly where alter a transfer of a Magistrate who 
bad heard and recorded the evidence lathe case, the sucooediag Magistrate takes cognizaBOs 
and commences a de novo inquiry, it Is not competent to the District Magistrate to transfer 
the cate to the file of the first ilsgistrate toenablehim to eontmuethe case from the point 
where be left it prior to his transfer, 24 L W. 640 This section does not apply to cases tried 
by Benches of Magistrates as there Is no provision of law authorisiug a change of the consti* 
tution of Benches of Magistrates and it IB only the Magistrates who have heard the whole 
evidence who can decide (he case, IS Cr Ld.96 — 37 lDd Cas 160 where 23 C 194;20C 870 
are re/errei to 2 Iiah 237; 12 C 95S : 18 H 394, 21 U 870 . 41 A 116 : 43 B. 400 ; 18 CW.N. 
334; 21 H. 870 Where one Magistrate records a statement from an accused person under 
8. 812, supra, in an inquiry which results id » commitment by his successor, such state* 
meat is admissible at the Bessions trial. 7 Lab. 70 where 31 U. 40 is followtd. 

Sub-aectloR (1). — This sub'seettoo gives a Magistrate jurisdiction to decide a case 
on the evidence recorded by bis predecessor but not to deliver a judgment written by his 
predecessor, SO C 664; 27 Cr. L J 406 = 93 lad. Caa 70 ; 23 C. 194 ; 20 C. 870 ; 12 C 553 ; 
18 U. 334 ; ; 21 U. 246 but in 40 H. 108. it was held that wbeu a Magistrate, who tried a 
case wrote a judgment dated and signed the same sod fixed a date for pronounelng judgment, 
was transferred meanwhile and is suecoeded by another Magistrate, the latter is not bound 
to deliver his ptedecessot'a written judgment. Ho has a diseietion to proceed de noco and 
when no new trial is demanded be may In bis discretion prononnee the predecessor’s judg* 
ment. This lub'section leaves It to the discretion of the Magistrate either to act on the 
evidence recorded by his predecessor or to bear It over again for himself, 25 Cr. LJ. 1075= 
81 Ind. Cat. 899. The discretion It somewhat restricted by proviso (o). Proviso (6) gives 
the superior Conrts special powers of interference. Subject to the proviso, the discretion Is 
absolute. It Is not clear why this sbonld involve a cancellation of the charge or the 
transformation of the proceedings from **trU!, back Into an ta^iry." Where proceedings 
83 
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3ie lecommeoced from the iognity stage, ihej are recommenced as an ioguiry, 
and if the; had already developed Into a trial stage before the change of Magiatratee, 
they ate recommenced as a trial, t.e., a proceeding in which a charge has been framed. 
The second Magistrate cannot ignore the charge already framed by his predecessor, 
and his position is practically the sama as that of his predecessor would have been, 
if after framing a charge he had heard further cross-examination of the prosecution 
witnesses and on a consideration thereof became satisfied that the charge was not well- 
founded. It has been held that a recommencement of the inquiry under this section did not 
cover a reference to the police under 8 . 202, infra. A disohaige under the circumstances is 
to be viewed as an acquittal and no further inquiry could be had under 8. 4S6, xnfra, 33 
M. 583. Sec also 2 Jj.W. 12H=17 Ct>. L J. 1=32 Ind. Cas. 123. kde novo trial means a 
new trial from the very beginning of the case and not merely tcoalling the proseention 
witnesses and giving leave to the accused’s Vakil to oroea-examine those witnesses The 
object of granting a de nova trial is to enable the Magistrate who hears tbe case to see the 
way in which the witnesses give evidence before him, to mark their demeanour and thereby 
to be in a position to Judge of their credibility. The object is lost if the witnesses are not 
examined again but are only allowed to be cross.examined by tbe accused. Such a course 
is not ID accordance with the provisions of this section. Even if no objection is taken, the 
Calcutta High Court (f2 G.W.N. f38) has held that the trial U still vitiated. 49 M.L J. 423 
at 424-= (1925) M.W.N. 652=26 Cr. L.J. 1596=90 Ind. C&s. B68. Bee also 27 Cr. L J. 659= 
94 Ind. Cas. 707. This sub-section provides for re-summoning and re-hearlng witnesses, and 
re-commencement of the inquiry or trial by the Magistrate who succeeds after his predecessor 
had already heard the evidence. Tbe section is silent on tbe question whether or sot on such 
re-hearing any charge, that may have already been framed after the first bearing, must 
subsist If it is considered that tbe charge already ftiimed is wiped out, this assumption 
Involves that tbe Legistatufe has also overlooked tbo point that tbe sncoeeding Magistrate 
ought ID that case to be empowered to frame a fresh charge or to adopt tbe charge already 
framed, 38 M 883 at S38 ; 7 Cr. Ii. Bev. 331. 'This section enables tbe succeeding Magistrate 
to draw up an order of tbe committal of the accused npon the evidence recorded by hla 
predecessor. In such cases no fresh evidence need be recorded nor is be bound to take the 
statement of tbe accused, 31 M 40. Proceedings in a warrast-case before a charge !s framed 
ate merely an inquiry and not a trial and at that stage tbe Magistrate is not bound to adopt 
tbe procedure laid down by this sub-section, 46 St. 719 following 32 U 220 (F B. } S8 M. S63 ; 
43 M. 511 (F.B,). Tbe word “ trial " governs tbe whole of tbe proceedings in a warrant case, 

3 Lah, 115 : 6 Lah 176- 

Proviso (a)..*— Tbe words are “idemand that the witnesses or any of them be re-sum- 
moned and reheard." It is not neceseaty to have all the witnesses re-summoned and re-heard- 
Tbe accused has an option to ask some of tbe wilnesies only to be re-summoned and re-heard. 
The provisions herein contained apply to a case which is remanded, for taking further 
evidence, to a trial Court and tbe Magistrate who had originally tried the case had been 
transferred, and a new Magistrate had taken hie place, Tbe new Magistrate is bound to 
accede to the demand of the accused, to have a <fe novo trial oven in a case where it is sent 
back not for calling farther prosecution evidence but simply for calling further evidence for 
tbe defence, 27 Cr, L,J 1125=97 Ind. Cas 643 following 25 C. 863. This proviso applies at a 
time when the BUcceeding Magistrate begins to exerotse his jurisdictioD, that is every time 
another Magistrate takes cognizance of a matter which had been begun or continued by his 
predecessor, 47 M 245. This proviso appllesoulytotrials. An inquiry under Chapter XVIII 
of tbe Code, a register case or a preliminary inquiry into an offence triable exclusively by a 
Court of Session, is not a trial* within tbe meaning of this proviso. Even if such a case is 
treated as a warrant case the accused will not be prejudiced because by S. 256 infra, as soon 
ns the charge is framed be can recall for cross-examination all the prosecution wffnesscs 
whoso evidence had been taken and therefore should the proceedings, become a trial be has a 
right equivalent to that of demanding a de novo inquiry, 32 M. 216 at 2f9. The demand 
must be made at the commencement ol the trial, which commences when tbe accused appears 
Of is brought before tbe Court, 23 C. 863. When a Magistrate refuses to ro-summon and 
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Te-hear the Tritnoeses, he acts !n coq IrtventSoa of this provlflo and 8. 637, infra cannot cure such 
an express violation ol the provision of law. Ik Is of the utmost impottaueo that the first 
Court that has totrjthecase shonldbavean opportunltjof observing the manner and 
demeanonr of the witnesses, to form a correct estimate of their evidence and the trial held by 
a Slagistrate upon evidence not recorded by him and upon evidence given by witnesses whose 
manner and demeanonr he had no advantage of observing, must be considered to be a trial 
held not according to law, 25 G. 863 at 863. The Magistrate is not bound to ask the accused 
whether he wishes to have the witnesses te-summoned and re-heard. It Is for the accused 
to demand that the witnesses be re-summoned and re-heard. The fact that the accused at 
the time the charge was framed by the first Magistrate did not ask the witnesses to be re- 
-called and re-heard, does not preclude him from ever exeieisiog his right subsequently nnder 
this section, 2 Cr. L. Rev. 20-*14 Cr. L J. 17S»10 Iild. Cas. 175, /olZotniny 1903 P.R. (Cr.) 3; 
33 C. 781. The general provisions of 8. S3, of the Ind, Eo. Act are in no way afiected by this 
section. Where in a de novo trial, at the desire of the accused, the Court re-summoued all 
the available witnesses bat finding a witness dead allows his evidence, taken at the previous 
proceedings, to be proved as permitted bylaw, the procedure adopted is in accordance 
with law, 9 Lah. 570, where 3 Lah. 115 at 126 Is disapproved. Under this proviso the 
right given to the accused is that of demanding that tbs prosecution witnesses or any of 
them be re-summoned and re-hesrd and it rests with the accused to say who shall be 
resummoned and re-heard The oomptaiiiant however has no such right, the provision being 
entirely in the interests of the accused person. Fresh evidence might be concocted and 
blunders in the previous evidence might bo explained away by allowing such a right to the 
complainant. When the accused Is exercising bis right under this proviso, the complainaut 
cannot claim that he must have a da nooo trial from the very begioDing. The right which 
the accused exercises at one time of having certain witnesses re-summoned and re-beard can 
be waived by him afterwards and the complainant cannot object to this, 20 L.W. 916 w26 Or. 
L.J. 828a85lad.Caa. 366 when20 Cr. LJ. 636=52 lad. Cat. 393 ; 20 Cr. L.J. 620«53 
lad. Gas. 820 : 3 Lah 115 are rtftrredio. Beealso 29 Cr LJ. 229 = 107 Ind Gas. 160 
where it was held that the accused cao certainly waive this right. 

Proviso (bl.-^-Thts proviso enables superior Courts to interfere with convictions had ' 
before the magistrate. Under the special powers conferred on a District Magistrate by this 
proviso, be may set aside a conviction by a first-class Migistrate even though an appeal 
from the conviction lies to the Sessions Court, 9 B. 100 ; 7 A. 653 ; 8 H. 18 (F.B.) ; 12 C. 173 
iF.B.). 

Sub-aectlon (2). — This sub section expressly lays down that nothing in sub-section 
(1) applies to cases in which action has been taken under B 316, supra, so that we are left 
without guidance in this MCtlon as to the procedure to be followed on receipt of a case 
'Under S 3lC. supra. The correct iDfereuce to be drawa from the provisos to sab-sectlon (1) 

Is that in determining whether or not to commit, the Magistrate to^ whom the case Is 
submitted isentltled tobtsehis decision on evidence already on record *and the report sent 
up to him No doubt the guilt or innocence of the accused is to be defied by -the Magis- 
trate who beard the evidence but a commitment does not involve any such decision but he 
must be 8.atlsfied only that there aresufficient grounds for so committing, 18 Cr. L.J. 35= 

36 Ind. Cas 8SI, where 12 C.W.N. 136 Is referred to, but for basing a conviction, the evidence 
recorded by the Magistrate not competent to try, and who submitted the case under S. SIC 
supro, cannot bo taken into consideration 55 C. 63. 

Sub-aectlon (3). — This sub-section Is new and the purpose for which it is enacted Is 
already noted above. A Magistrate to wbomaease is transferred Is now entitled to proceed 
on the evidence already recorded, subject to the right ot the accused to demand a re-inmmon* 
ing and re hearing of the witnesses, which right the aoeused may waive, if be likes. The 
Msglstrate need not now proceed to record evidence de noco as was held in a number of 
decisions. Seo 35 C. 457 ; 39 C. 781 ; 13 C.W.H. 420 ; 32 M. 215 ; 35 A 315 ; 40 A. 337. A 
.de noco trial doss not imply the cancellation ol ths charge previously framed agalait the 
.accused and consequeally an order snbioiiaenUy pasted lettlug off the accused Is an a^^nl»Ul 
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and cot one of discharge, 2 L.W. 1244,/o2Zoiotn<7 33 U. 585. The combined effect of B. 316 
supra, and this euVsecUon is that the Magistrate xna^ he entitled to relf on the evidence 
already recorded hut he ooQld not proceed to reoojsmence the inquiry and then rely on the 
evidence previously recorded, 23 Cr. L.J. 302«>100 Ind. Caa. 382. 


350A. No order or judgment of a Bench of 'Magistrates shall 
be invalid hy reason only of -a change having oc-- 
w t,he Constitution of the Bench in any case 
in which the Bench hy which such order or judg- 
ment is passed is duly constituted under sections IS and 16, and the 
'Magistrates conshtuUng the same have been present on the Bench 
throughout the proceedings. 

This section is new. “ This new section gives effect to the law as laid down by the High 
Courts. Briefly, it provides that the jodgment of a Bench shall he valid when the Bench 
is duly constituted at the time of passing the judgement and the ]udgment Is passed by 
Magistrates all of whom have heard the proceedings throughout " Sel, Com. Report, 

Scope and object of the aectfon. — ^The object of constituting a Bench is that 
the Magistrates concerned should individually and collectively give their attention 
and apply their mind In the hearing of the evidence and determination of the points 
at issue and arrive at au independent judgment in regard to the merits of the charge 
against the accused, 29 Cr L }. 310 at 311 ■■107 Ind. Cai. 879,Beea1so 52 H. 237. This 
seotlou is enacted to deal with the case of the absence from a Bench of Magistrates of 
one member who was sitting at the previous bearing of the case. If the Bench is duly 
constituted and the Maglitrates oonstitutlng the same have been present throughout the 
proceedings, the order or judgment passed cannot be vacated simply because a member or 
members are absent. This ism accordance withtbe decision in 38 U, 797 ; the principle is 
that the Magistrates who passed order or judgment most have been present througbont and 
have heard all the evidence recorded See 38 U. 304 ; 21 M .246 ; WeSr 11, 18 ; 18 U 394 ; 
lOL.PT. 366: 20 G. 870:23 C. 194; 13 A.L.J. 463; 15 A.L.d. B84 ; 4 Mya L.J. 293, 
This section requites that the Bench ebould be duly constituted under S, 15 supra, 
and tbe Magistrates constituting the Bench have been present on the Bench thoughont 
the proceedings. Beading this section with 8. 15 supra, it would appear that at least 
two Magistrates ought to be present on tbe Beach throughout the proceedinge to comply 
with the provisions of the section, 29 Cr. L.J. SlOse 107 led. Cae. 873. Where the hearing 
of a case commenced with three Magistrates constituting a Bench but only one of tbe 
Magistrates was present atall tbe bearings, sitting sometimes with one Magistrate and some- 
times with tbe othgya and Bometimes with both, the trial was held had as it contravened the 
provisions ol this section even though the quorum of the Bench consisted of two, 7 Lah, 
122./olIouvdia29Cr.LJ.3l0sl07lDd. Cas.87S;2$ Cr. L.J. 193=76 Ind. Cas. 368 Tbs 
Legislature bus ordained that Benches of Honorary Magistrates shall be constituted for the 
decision of criminal cases in India Once these Benches have been constituted, it is the duty 
of the superior Courts to regulate their proceedings and to prevent the abuses of law. But 
while exercising this power the superior Coarts should beep m mind the fact that in dealing 
with the members of on unpaid judiciary who. in many cases, have had no judicial learning 
and little judicial knowledge, it is not praetieal to set up a standard of compliance with 
procedure cuch as would be reasonably expected from stipendiary Magistrates. If too- 
much Is expected, the work of such Benches vrould be often at a stand still. In the trial 
o! a large member of cases slight defect of procedure wUI be found and if on every occasion 
that a flight defect in procedure is discovered and their proceedings be set aside, their activities 
will bo seriously hampered and the object of the Xiegislatnre in permitting the crealion of 
such Bonebos will bo thwarted, 13 Cr. L.}. 91B at'818=24 Ind. Cas. 604. 
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35 1 . (l) Any person attending a Criminal Court, although not 
under arrest or upon a summons, may be detained 
J.S'ltiSng°Ooo“t°' bysoch Court for tho purpose of inquiry into or 
trial of any offence of which such Court can take 
cognizance, and which, from the evidence, may appear to have been 
committed, and may be proceeded against as though he had been 
arrested or summoned, 

(2) "When the detention lakes place in the course of an inquiry 
under Chapter XVIII or after a trial has been begun, the proceedings 
in respect of such person shall be commenced afresh, and the witnesses 
re*heard. 

The ezpresaloa * any persoo ‘ h very coinprehenelTe end will Inelude a witness oi a mere 
spectator attending Conrt, 

This aection la self 'contained and complete in itself and is independent of the prOTisioas 
■ot Se. 190 and 191, supra, 10 Cr. L J. 303^3 Ind. Cas. 568. 

Section 3S I & S. 190(1) (e) supra, compared.— 'This seotion appears in this chapter 
relating to general proTuIaas as to inquiries and trials whereas 8. 190, supra, finds a place in 
-a enb-chapler dealing mth eooditlons requisite lor initiation of proceedings. While S. 190, 
supra, refers to Initiation ot proceedings, this section deals with a matter arising during the 
•course ot proceedings alteadf initiated. Looking at the fundamental ebameter of the subject* 
matter of the two sections appearing la two distinct parts of the code, it does net appear 
that the Legislature intended that one should he dependent on the other. On the contrary 
it would seem that this section deals with a stateot things not covered b; B. 190. When an 
Inqutrj or trial has aireadj commenced in eneof the melbods specified in B. lOO, the power of 
the presiding officer is no longer fettered bjr its provisions. He may, independent ot them, 
take action against a person answering the description therein given ’ as thouyh he had beert 
'arrested or jumru>neJ.’ These words seem to indicate that, that person proceeded against is to be 
regarded in tbe^ame light and subject to tbo same disabilities as though he bad been 
.arrested or eummoned in pucsoance of a proceeding under 8 190. The conditions lot 
initiation of proceedings set forth in 8. 190, supra, are to be dispensed with in his case which 
Is regarded as baring passed the stage contemplated therein. Sub'Section (2) of this section 
indicates that proceedings are to be commenced afresh and no provision either by a special 
sub-section or by a reference to 6. i91, supra, is made for transfer, at the option of the 
acensed, of the ease to another blagistrate, 10 Cr. L J 303 at 306^3 Ind Cas, 568. 

Sub-section (1). — A Magistrate proceeding noder this section against any person who 
may appear upon the evidence taken by him to be concerned in the ofience under larestiga- 
tion cannot be regarded as taking cognizance of the cass upon information received or 
upon his own knowledge or suspicion within 8. 190 (1) fc) supra, so as to enable the accosed 
to object to tbe Msgistcato proceeding farther with the case, because the materials for ini- 
tiating proceedings are to be found In the proceedings of tbe Court of justice which from 
their publicity stand on tbe same looting as a compbint. The accused has full inform- 
ation as to the source and particulsrs of tbe materisis upon which tbe Magistrate acts. lie can 
it be likes, displace by argumeut or eounter-evideoee, their probative effect, of these 
znalerials as far as they afiect him injurionsly. He U sot placed under a disability to combat 
the eflect of the suspicions circumstances opentiog upon tbe mind of (he Magistrate and lu- 
Uurncing his judgment as In the ease of » procerding under 190 (1) (c), supra. This section is 
sclt-conlained and complete in itself and is ludependent of the provisions of S. 190 and 8.191, 
sujwa, lO Cr. LJ. 303 : at 396, 3 Ind. Cas. 56S where 1C. W N. lOSis not/oNotcedand 3C W.N. 
eefzzlE it foVotoed. As accused person agslost whom action Is tskea under this section has 
iull information as to the matertali on which action is taken against him and be is nodes 



662 


THB OODB OF CRIMINAL PBOOBDURB, 


[Chap. XXir 


no dIsabUit; to combat the enspiciona InrUog in the mind o( the Magistrate and infloencing- 
hls judgment aa in a case \rbere action ia tahen nndcr 8. 190 (1) (c), 8Uj>rd. A Magistiate< 
may under this section join as a co-acenaed any person attending his court who seems to 
him to be implicated in the case under trial, 12 Cr. L.J. 399=11 Ind. Cas. SS3. Bnt if the- 
persouis not in attendance in Court he cannot proceed under this section, 12 Cr. L.J. 92=9- 
Ind. Cas. 992; see also lOCr, L.J. 303=3 lott, Caa SOS; 29Cr. LJ. S19«73Ifld. Cas. 59. 

Sub'Sectlon (2).— The ueoeasity for this enh'section has been aptiy pnt iu 19 W. R.- 
(Cr.l 20. A Magistrate U not justified In taking a person without any previous noticeor 
summons from among the audience or attendant witnesses in open Court and place him in 
the dock to be immediately tried upon a charge which had already been commenced against 
other prisoners and on which evidence had already been let in. Such acase is not justified 
and is not cohered by the provisions of this section. Injustice of this kind might be doue 
by a proceeding of this kind by practtcally depriving a person of the opportunities of prepar- 
ing his defence to which he is rightly entitled nodet the ptovisons of the Code and anbjects 
him to be tried on evidence which was taken before ha was put in the dock. This sub-seotlon 
makes it cleat that the Magistrate may join as co-accused any person attending his Conit 
who seems to him to be implicated in the case under tml. A Magistrate acting under this 
seotioB if he baa already taken cognUance of the ofienee on a complaint or a police report is, 
therefore, uot proceeding under S. 190 (I) fe). supra-. That, this is Che intention of the Legis~ 
lature is manifest from the fact, that there is no proviso to the section corresponding to- 
that to 8 191. supra, and indeed the contrary interpretation would render it almost nugatory. 
12 Cr L.J. 399=11 Ind. Cas. 8S3. 


3S2. The place in which any Criminal Court is held for the- 
^ , purpose of inquiring into or trying any offence 

shall be deemed an open Court, to wnion the 
puhlio generally may ha^e access, so far os the same can conveniently 
contain them: 

Provided that the presiding Judge or Magistrate may, if he thinks- 
6t, order at any stage of any inquiry into, or trial of, any particular 
case, that the public generally, or any particular person, shall not have 
access to, or be or remain in, the room or building used by the Court,. 


At Common Law a trial oq iudictmeot 01 cnmiavl informsaioa must bo m a public 
Court, with doors open. In dealing with certain classes of criminal trials the presiding 
Judges, not Infrequently, order women and youog persons to leave the Court and there is 
Undoubted power to exclude or ejeot persona who disturb the proceedings. All proceedings 
under the Punishment of Incest det, J908 must be held in camera and 8, 111 of the Children 
Act, 1908. In addition to and without prejudice to any power which the Court may possess, to 
hear proceedings tn camera, the Oourtiioay, where a person who, in the opinioo of the Oonrt 
ia oedet sixteen. Is called as a witness, in mlation to an oQeaoe against or any conduct con- 
trary to decency os morality, direct the exclusion from Court of all persons other than mem- 
bers or officers of Court or parties In the case, their Counsel, Bolicitors, or persons otherwise 
directly coucemed in the case and other bonajida representatives of newspaper ot paper agency 
and B. 115, provided that children under fourteen other than infants in arms are prohibited 
from being present in Court during tbe trial of other persons except so long as their presence 
la required ns a witness or otherwise for the purpose of jnsticQ, Arch. Cr. PI. Ev. ond Pr.pp 
J93-93 t2Slh Edi. Trying a case in camera is not permitted by the Code- Trying a case in 
camera ordinarily means that all-persons except tbe Court officials and parties and tfaeir 

legal advii-ira arc expressly excluded from'.the room in wbloh the case Is tried When a 
case Is tried ia the Magistrate’s private room instead ot in the Court room without objectioa 
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b7 tfae pftrtlcst tbe trtM is DOt nieg%l< 3 Cr. L.J. 133*12 Bur. L R. 59. TraossoUoa of 
pabHe business at the prlTate residence of tfae Magfstrsto xnu condemned In 10 O.W.N. 1062. 

This section glTcs poorer to the Court of ordering that anj particular person shall not 
remain in the room nsed b; the Court. It makes no exception to the case of a police officer. 
The Magistrate has not mercljr to think of the help, any police officer may be ablo to give 
him or the prosecution, but has also to consider the susceptibilities of the accused and the 
eSoct ^rhlch the presence of the police officer is likely to produce in the minds of the 
accused and the srltoesses. When the accused so objects, the Magistrate has to decide 
whether his (ear of prejudice to his ease is reasonable considering the intelligence and suscep* 
tibllities cl the class to which ho belongs. In the case of a prosecuting officer, the Court may 
put it to him whether under the eircnmstanceahewlll withdraw. In any case it Is not advisa' 
ble that a police officer interested in the case before a Magistrate should rccclTO exceptional 
treatment as a scat on tbe dais which will auroly breed suspicion In the mind of the accused 
as to the independence of tbe Magistrate, 26 Cr. L 3 . 1130 {1)-8S lad. Cas. 362 (1). A Courb 
is entitled to ask an InvestigatiDg'police officer not to remain in Court, 188S A.W.N. 221. 

CHAPTER XXV. 

Of the Mode op Taking and Recording Evidence in Inquiries 
AND Trials. 

The general object of this Chapter is to ensure the accuracy of the record aud to enable 
the acensed to knew and understaod what the evidence given against him is and the rending 
overol the dapositions of witnesses is so essential to tbe Iramiog of an accurate record. 
Tbe ptovislons of S. S60, tn/ra must bo regarded as imperative and not merely directory. 
The ertminal Courts must therefore comply with Its clear provisions, 62 C 159, 437, 470 
179. 668. and 731 ; 23 CW.N. 119 and 36$: 42C.L.J 583 ; S9 C.WN. 525. 43 U.L J. 433. 

3S3' Except as otherwise expressly provided, all evidence taken 
under Chapters XVIII, XX, XXI, XXII and XXIII _ 
Evideneotobe taken shall be taken in the presence of the accused, Or, 
in presence of accused, when his personal attendance is dispensed with, 
in tbe presence of his pleader. 

All evidence, evidence (or tbe prosecution as well as the defence, and when 
defence evidence is recorded In the absence of tfae accused it was held that S, S37. tn/ra, will 
not cure such a defect, 14 Cr L.J 337*19 Ind. Cas. 719. 

Chapter BVlll relers to inquiries Into eases triable b? tbs Court of Session or High Court. 
Chapter XX deals with summons cases, and Chapter XXI with warrant-cases, Chapter XXII 
summary trials and Chapter XXIIl deals with trials before tbe Sessions Court and tbe High 
Court. 

Shall be taken la the presence of acensed.— This section reqnires that with certain 
exceptions the evidence should be taken in tbe presence of the accused or when bis personal 
atleodance is dispensed with in tbe presence of bis pleader and failure to do so is not an 
irregularity cured by 8. 637, in/ra. as it is a disobedience of an express provision as to the 
mode of trial aud is more than an irregularity. Where tbe Code enacts positively that 
evidence tbonld be recorded In a ceilam way, H cannot be said that a contravention of this 
express provision comes within tbe description of error, omission or Irregularity and there 
can be no waiver by which disregard to an express provision can be got over, 29 Cr.L J. 260* 
107 Ind. Cat 630. See 6 Pat. 691 Bee also 30 Cr. L.J. 736*117 Ind. Cat. 211. Tbe wording 
of the section laying down that all evidence aball be taken in tbe presence of the accused 
Inclndes tbe evidence for the defeoeeasvreUaj the prosecution. Wherein a Sessions trial the 
accused when asked whether they had any delenoe witnesses stated they bad none bat wished 
that tbe evidence adduced on tbelt behalf In a different ease may be used as Ibeir defence 
evidence and the Judge acoeeded to their request and ultimately eoovieted the accused, It waa 
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Beld that the procedure adopted rrae <dcatlj illegal and la contravention to the proviaiona 
of this section and the fact that the accused consented to eueh an illegal procedure will not 
give it the legal sanction, 28 Cr.L.J, 771~104 Ind. Caa, 99 where 4 Lah, 376 is followed, see 
also 50 A. 457 at 462, When an accused who was tried with others under 8. 323, I.P.C., 
absconded after the close of the prosecution evidence but before the defence witnesses were 
named bj him and examined, it was held that the recording of the defence evidence in the 
absence of the accused was not an iriegnlatity oared bf B. 637, infra, and theconviebion was 
set aside, 14 Cr. L.J, 287 bs 19 Ind, Caa. 719. AU depositions of witnesses in criminal oases 
should be taken and attested by the Magistrate in the presence of the accused, but there is 
no provision of law which makes it obligatory that the attestation of the Magistrate should 
he in the presence of the accused, lO A. 174 ; where witnesses are not examined in tbs presence 
of the accused, the conviction is had, 2 M>W.PHCRT 49 Where in a summary 
trial the Magistrate examined some of the proseention witnesses before one of the accused 
was actually served with summons to appear and when he appeared the witnesses 
already examined were not recalled for cto«s*examiaation on his behalf it was held that 
the trial was bad m law and was set-aside, 28 Cr. L J. 7S6— 103 Ind. Cas.B36. The evidence 
so recorded cannot give, the look or matuiet of a witness, bis hesitation, his doubts, his varia- 
tion of language or his precipitancy, his calmness or coDsideration, It is the dead body of 
evidence without Its spirit which is supplied when given openly and orally by the ear and eye 
of those who receive it, 3 B L R. (App. Cr.) 20 at 24— 12 W.R. (Cr.) 3; 1664 W.R. (Cr.) 1 and 
38 ; 1 B.L R. (Cr ) 37. To satisfy the requirements of this section it is not enough to read 
over the sworn statement of the complainant in the presence of the accused treating it as 
examination'ia-chief, Such examination must take place in the presence of the accused, 
Ratanlal 24 : 24 W.R. (Cr.) 14 Bee 6 612. infra, which permits evidence to be recorded in 
the absence of the accused when the accused is absconding and there is no immediate prospect 
of arresting him or when the oS'ender is unknovm nod an oSenee punishable with death or 
transportation is made out. 8. 428 (3) gives a discretion to the appellate Court when direoting 
additional evidence to be taken to have it recorded In the absence of the secosed or bis 
pleader, and under Chapter XL of the Code evidence of witnesses may be taken on commis- 
sion. In a criminal trial it la clearly illegal to read out the deposition made by witnesses 
on a previous ocoaaion to put a lew additional questions to them aud then tender them fee 
cross'examinatfon Such a procedure is illegal and it cannot be cured by S. 537, in/ra, 28 
Cr. LJ. 377^77 Ind CaB.423 6eo30I. W 70lsl929 M.W N. 799, where the pratiee of 

teudoting prosecution wituesaes for orosa-exammation only, is condemnecl. See aho Bs. 609 
and 610, tn/ra, which make an exception as to (he medical evidence- The attendance of an 
accused person during bis trial before the High Court Criminal Ssasions may be dispensed 
with under this seclion on the ground of ill-heallh of the accused, 14 Bom. L.R. 236»13 
Cr. Ii.J. 464*15 Ind. Cas. 96 

When personal attendance (a dispensed with, In the presence of pleader.— 
Bee 8. 205, supra which enables a Magistrate issuing a summons, in his discreticn, to 
dispense with the personal attendance of the ncoused, S. 116, supra, also gives similar power 
in cases under tho security Chapter. When the accused's personal attendance is not 
dispensed with by the Court, it is clearly laid down in this section tbatall evidence shall be 
taken, m bis presence This can only mean that the evidence for the defence as well as for the 
prosecution is included in this section and S 637, infra, cannot cure the defect oven though it 
bad not kd to a miscarriage of justice, 14 Cr L.J, 287 at 288— 19 Ind. Caa. 719. Under 8 146, 

(1) supra a Magistrate may require, the parties coacemed to attend in person or by ple.sder. 

It was held in 14 Bom. h R. 236=13 Cr. I. J. 464=15 Ind. Cas. 96, that the High Court has 
power under this section to dispense with the attcdance of an accused during his trial 
before the sessions on tho ground of ill-heallh. When 8- 205, supra, empowers a Magistrate 
to dispense with personal aitendaneo of an accused itcould not have been the policy of tho 
Legislature that the High Court should not have eimitac powers in all proper cases. Such 
power may properly bo exercised ia favour of pardanashxn ladies at least, until they are 
convicted. 43 M. 369 . 17 C.W N 1243 ; 9 Cr.L.J.lSS. Bee S. 603, »n/ra. which authorises 
taking of evidence on commission. 
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354. In inquiries an(] trials (other than Runmmry trial) umlor 

this Code by or before 5 Mn^jistrato (other limn n 
Mftnoeroi tMordltiR Presidency Manistrafo) or Sessions Juch’o, the 
deocytowns. ovulcnco ot tho Witnesses shall bo recorded m the 

following manner. 

S3. 260 &nd 2G1, sujirA, m»ko •pceUI proTl«Ion« for tumniitrjr trUU nnd B, 3Gi, in/r>i, 
prescribes the mode of recording cridencA bj Presidoucf ^faglstretc*. 

355. (1) In Eummons-coscs tried before a ftfagistrato other than 

a Presidency Magistrate, and in cases of tho olToticos 

Record ia summons mentioned in 6ub*section (1) of section 200, clauses 
cases and in trials of ' . 

certain ofiencea by first (t) to (tn). both inclusivo, wlion tried by U Mngis* 
trato of tho first or second class, and in all procood- 
ings under section 614 (if not in tho couno of a 
trial), the Magistrate shall make a memorandum of tho subsUnco of the 
evidence of each witness as tho examination of tlio witness procoods. 

(2) Such memorandum shall bo written and signed by tho 
Magistrate with his own hand, and shall form part of the record. 

(3) If the Magistrate is prevented from making a momorandinu 
as above required, he shall record the reason of his mabiUty to do so, and 

shall cause such memorandum to be made in writing from hit:' dictation 
in open Court, and shall sign the same, and such memorandum shall 
form part of the record. 

Scope of the section.— Tbiseectioo merely prescribes a briefer record in Bummous 
cases aod other cases rrhicb may be tried summarily nhentriedasa ra%tter of fact in the 
regular sray, l7 A.L J. 1146 ; V.t Cr. L.J. 28 = 54 lod. Cas. 172 : 3 L B.R 3=2 Cr L J. 373. 
This BectiOD applies to oSences eomiug within clauses (3) to (ni) uf 3. 2C0, supra, but when a 
case falls under clause (6) of S. 2CI. supra, tbie section would not apply, 29 Bom L R 710; 
28 Cr LJ S37=102lBd Cas 345. Tbe proTisions of this section do not control Ss 2G3 nnd 
264> supra, see 49 A. 261 wbicb decided tbit 48 C. 280 which took a dificrent view is net 
good law. SeealsoSSALJ 346*28 Cr. L J. 412=101 Ind Cas. 474. This section does 
not apply to summary trials. Seo8 Sbi.tn/ra. The subst.mce of the evidence alone is to 
bo recorded and not the form IQ which tbo witness deposes, 23Cr LJ 120*65 JnJ Cas. 
552. The proTisicns of this seciiOD arc obligatory and failure to comply with them ma/ 
amount to an illegality and oot a mere irregularity, 23 Cr L,J. 114=63 Ind Cas. 346, “Wo 
arc not aware of any provieion of law which renders it illegal for a native second class 
Magistrate to record the zuemorandum. referred to in this section, in Rngluh any more than 
It is illegal for an English Magistrate to do so.’* 19 M. 269 at 270. Evidence In mainten* 
auce cases under Chapter XXXVI should Dot be recorded as in summary trills but in the 
manner provided by this section, 20c. 331 at 3S2. An order awarding m^lntenince under 
8. 4E8, infra, cannot be passed simply on the wife's verified application on ottb, of the truth 
and correctness of the allegations made in her applicition for malntcnince without 
examining her or her witnesses. If any, on oath. The application for maintenance 
cannot take tho place of her examination on oath in the presence of thehusUind, 
and con<e(]uently, there Is no legal evidence as against him for passing tha order 
for maintenaoee, 23Cr.LJ. 302a76 Ind. Caj. 67l. in a summons case the reading 
over of the recorded deposition is not prescribed by law and Its omluioo cannot thorvl.'ie 
per as be regarded as a defect fatal to • convietioo, Weir II, 4U. Where svlJr«eA 
81 
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Is illeg'illy recorded !□ the form of a memorandam vhen tbe Magistrate Is not • entitled to do 
so the coD^iction nas set aside as Illegal, Weir II, 432 ; Cr. LJ. 28=5$ Ind. Cas. 172 
When the sitbstance of the evidence taken down bj the Magistrate in a warrant-case tried 
summarily is not signed by tbo Magistrate, the procedure was held to be illegal and the trial 
bad, 23 Cr L J. 114=63 Ind. Cas. 5$6. Though this section does not'expressly refer to- 
warrant cases it refers to all cases other than summons cases and cases mentioned in sub- 
section (1) (i>) to (tn) of S 260- The Code does notpiuscribe the manner for recording evidence 
applicable to ail warrant cases. This section must he held to prescribe the manner in which 
evidence should be recorded in warrant cases, S2 C. 632, 

Offences mentioned In S. 260{l)|b) lo {m}, — These clanses (b) to (m) relate to 
oBcnces punishable under the Indian Penal Code, but clause (o) refers to oficnces punishable 
under other laws also and th>a seotlon has no application to that clause. 

In all proceedings under S. 514 .— 8. 514 deals with procedure on forfeiture of 
bonds taken under the provisions of the Code. 

Shall make a memorandum.— This section does not reqnire a Magistrate to record 
the evidence of the witnesses but only lo make a meuiorandumof the suBsf once of the evidence 
of each witness as it proceeds 8. 357, *nfra, carefully prescribes the language in wbich the- 
evtdei ce of witnesses in the trials and inquir es referred to in S. 356 shall be taken down, but 
the Code is silent as to the language m which a memorandum of the tubitanee of tke evidence 
in the le^s important case enumerated io this section is to be reoorded. 

As the examination of witnesaea proceeds,— The memorandum must be made as 
the examination of the witnesses proceeds and not siter it Is coneiuded, and from tbe recorded 
deposition of the witnesses ; 1 B H.C.R 9t : 1364 W.R fCr). 18. The object fs to make tbe 
Magistrate to give pointed attention to what the witnesses say and thus ensure aecnraoy, A 
defective tnemoraodum under this section may perhaps bo taken io be an illegality and not 
merely an Irregularity, as unlike B 396. in/ro tbe defective memoriDdom will be the only 
record available for evidence, see 23 Cr LJ. ll$~6SInd Gas 646. 

S56. (1) In all other trials before Courts of Session and Magis- 
R.oo.amoih«t..es trates (other than Presidency Magistrates) and in 
outside presidency- all inquiries under Chapters XII and XVIII, the 
. * evidence of each witness shall be taken down in 

writing in the language of tbe Court, by the Magistrate or Sessions 
Judge, or in his presence and bearing and under his personal direction 
and superintendence, and shall be signed by the Magistrate or Sessions 
Judge 

. (2) When the evidence of such witness is given in English, the 

Magistrate or Sessions Judge may take it down in 
E^ghsh'^'^^ language with his own hand, and, unless the 

accused is familiar with English, or the language of 
the Court is English, an authenticated translation of such evidence in 
the language of the Court shall form part of the record. 

{SA) When the evidence of such witness is given in ony other 
; language, not being English, than the language of the Court, the 
Magistrate or Sessions Judge may take it down in that language with 
his own hand, or catise it to be taken doton in that language in his 
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presence and hearing and under his personal direction and superin- 
tendance, and an authenticated translation of such evidence in the 
language of the Court or vi English shall form part of the record. 

in which the evidence is not taken down in writing 
by the Magistrate or Sessions Judge, he shall, as the 
examination of each witness proceeds, make a 
memorandnm of the substance of what such witness 
deposes ; and such memorandum shall be written 
and signed by the Magistrate or Sessions Judge with 
shall form part of the record, 

(4) If the Magistrate or Sessions Judge is prevented from making 
a memorandum as above required, he shall record the reason of his 
inability to make it. 

Amendment. — Sab-section (3-A) is neir. 

Other than Presidency Maglatratea— See S. S63, infra, which deals with tbs mode 
o! zecording svideoce In appealable cases by Ptesldency Magistrates. There is no provision 
In law requiting Presideoc; Sfagistratea to record evidence in eases other than those dealt 
With in 8. SG3, tr^rn. Tn non-appealablecases It is left to the discretion of the Msgistrata 
to do so or not. and the High Coutl weald not inteifere with soeb discretion, 31 C, 983 t 
33 C. 1036 

In all Inquiries under Chapter* XII and XVII.— It is remarkable that a 
dUiinctioo is drawn In 6. 358 and (hit sectioo between summons-eases and inquiries under 
Cbsptei XII ; 8. 855 dlmcts that in summons-cases the Msgi^trate shall make a memorandum 
e{ the snbstaoee ol the evidence of each v^tness. whereas this section directs that In inqnlnes 
under Chapter XII the evidence of each witness sfasli he taken down in writing in the iango* 
age ol the Court by the Magistrate or in bis presence or bearing or under his personal super* 
Vision and superiotendaDce.'and shall be signed by the Magistrate, SO C 903 at 514. Where 
a Magistrate holding an inquiry under Chapter XII only makes a memorandnm of evidence 
purporting to act under tab-section (3) ol this section, the proceedings were quashed, as be had 
violated tbe imperative provisions of enb-seotioo (1) of this section, 43 0. 381. Thongb this 
section docs not expressly refer to warrant cases it refers to all cases other than sammons 
cases and cases mentioned in snb-sectioa tl) 16) to (m) of 8. -200. Tbe Code does not prescribe 
tbe manner of recording evidence applicable to ail warrant cases. 52 C. 632. 

Shalt be taken In writing; In (he language of Court by Magistrate, etc.*^ 
Under tbe provisions of this section there Is no exception whatever made in tavonr of c-sses 
in which no appeal lies. An omission to record tbe evidence In the mode prescribed by this 
section is eo material an error (bat tbe High Conrt is bonnd to quash the proceedings as 
being founded on no evidence. 11 B.L R, Appx. 5=20 W.R. |Cr.)14 la every Sessions trial, 
no matter bow often the case has been before tbe Coart, (he witnesses must be examined d4 
noro in tbo same manner as if tbe case was entirely new and tbe witness bad not been 
examined before, V.R. (Gap.) 1 and J8 and a metnorandam by the Jndge thjt tbe witnesses 
had deposed tbe aame as former witoeiees is not in accordance with tbe reqnirements of this 
section. W.R (Gap) 18 : 1 B B.C.R, 91. 

Sub-aectlon (2) This snb-sectloo requires a record to be prepared In the langnage of 
the Court in addition to what is taken down by the Magistrato or Judge in English, and $ub' 
itciten (S) rrqoirci that in additicm to what la taken in the language ol tbe Court in the 
presence and beating and personal direction of the Magistrate or Jndge and signed by him, 
the Magistrate or Jndge most make a memorandnm ol tbe snbstanceof wbat each witness 
deposes with his own hand and aball elgn the same. This memorandnm is aomething 
dlflerent from that made under 8. 855, awpro. A deteetiva memorandno under S, 355, may 


(3) In cases 


Memorandum when 
evidence not taken 
down by the Magistrate 
or Judge himself. 


his own hand, and 
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{tmount to an illegalitj whereas undet this snb*8eetiOQ any each defect will be considered 
only as an irregularity since there is another record in proper form. In a warrant case when 
DO vernacular record of the evidence was prepared the trial and conviction is illegal even 
though no objection was taken to such a eontse being adopted, 17 A.L.J. 1146. 

Sub-section (2 A),— This sub-section ia new and supplies a real defect which existed in 
the Code before. Where evidence is given in any other language, not being English which is 
4eaU with in sub-section than the language ol the Court, the blaglstrate or Judge is 
empowered to take the evidence in that language or causa it to be taken down in that langu* 
age in his presence and under hia direction and an authenticated translation in the language 
of the Court or in English ia to form part of the record. 

Sub-section (3). — Thia sub-section ia intended to secure accuracy. When the Magis- 
trate is unable to record the evidence himself, he must carefully attend to the examination 
of the witness and exerciaeeontrol over the clerk who takes down the evidence. Failure on the 
part of the Magistrate to comply with the provisions of this sub-section will entail a retrial 
1891 A.W N. IIS ; 19 G.W.N. 124, aee also 19 H. 269. 

357 . (1) The Local Government may direct that in any district 

or part of a district, or in proceedings before any 
of^v^d^ence^ record Court of Session, or before any Magistrate or class 
of Magistrates, the evidence of each witness shall, 
in the cases referred to in section 356, be taken dpwn by the Sessions 
.Judge or Magistrate with his own band and in his motber-tongue, unless 
is prevented by any sufficient reason from ^kirg down the evidence 
■of any witness, m which case he shall record the reason of bis inability 
to do so, and shall cause the evidence to be taken down in writing 
from his dictation in open Court. 

(2) The evidence so taken down shall be signed by the Sessions 
Judge or Magistrate, and shall form part of the record : 

Provided that the Local Government may direct the Sessions Judge 
or Magistrate to take down the evidence in the English language, or in 
the language of the Court ; although such language is nut bis mother* 
tongue. 

This section pKscribes carefully, unlike 8. 355, supra, the language in which the evidence 
of witnesses in trials and inquiries referred to in 8 35G, supra sball be taken down, 19 U. 269 
at 270. The authority conferred by this section is personal to the officer and remains In 
force only so long as he remains in the district Id which it baa been conferred, 5UHCR, 
Appz. 9. Where a Magistrate not empowered-to record evidence in his own hand in English, 
did 60 , and committed the accused. It was held that the procedure of the Magistrate was only 
an irregularity cured by 8, 637, tn/ra, especially when there wjs nothing to Bhow that the 
acensed was prejudiced, Weir II, 434. The language in which the plea of the accused is to 
be recorded is the language lo which it is conveyed by the interpreter to the Court, 5 C. 826. 

358 . In cases of the kind mentioned in section 355, the Magis* 

Option to Magistrate thinks fit, take down the evidence 

in cases under eectioa of any Witness in the manner provided in S. 356, 
or, if Within the local limits of the jurisdiction of ■ 
such Magistrate the Local Government has made the order referred to 
in section 357, in the manner provided in the same section. 
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If he thinks fit. For example wlieies 7edge IsoloplDion that s Trltness Is giriog 

faUo cTWenco and he thinks that procecdlnga againtt him may bo necessary In the intercslf 
of jcstico. 


359 . (1) Evidcoco taken under section 356 
or section 357 shall not ordinarily be taken down in 
the form of question and answer, but in the form 
of a narratiTc. 

(2) The Magistrate or Sessions Judge may, in his discretion, 
take down, or cause to be taken down, any particular question and 
answer. 

The ordinary, proper and eonTer)ient vay of recording evidence is to take it down in the 
first person, exactly as spoken by the witness, 8 B L R. Appz. 21 — 16 W.R. (Cr.) 36. As far 
as possible the Jndge ehonld use the words actually used either in the question put or in 
the answer given and not a more or less accurate paraphrase of the evidence, 2 Cr. L.J. 123 
sll Bnr. L.R. 8 Bee S. 165, of the Ind. Ev. Act, as to the power of a Court to question the 
witness and tike down the question and answer. 


Mode ol recording 
evidence under eec* 
tion 856 or section 857. 


360 . (1) As the evidence of each witness taken under section 856 
or section 357 is completed, it shall be read over to 
Procedure iu regard him in the presence of the accused, if in attendance, 
comple*lcr*^*°*" or of his pleader, if he appears by pleader, and shall 
if necessary, be corrected. 

(2) If the witness denies the correctness of any part of the 
evidence when the same is read over to him, the Ma^strate or Sessions 
Judge may, instead of correcting the evidence, make a memorandum 
thereon of the objection made to it by the witness, and shall add such 
remarks as he thinks necessary. 

If the evidence is taken down in a language different from 
that in which ifc has been given, and the witness does dot understand 
the language in which it is taken doivn, the evidence so taken down 
shall be interpreted to him in the language in which it was given, or in 
a language which be understands. 

Scope and object of the aection. — A careful study of the section will show that the 
object of the readiogover of the deposition Is to obtain aa accurate record from the witness of 
what he re!.lly meins to taj, and to give him an opportunity of correcting the words which 
the Magistrate orbit clerk has taken down. It is not to enable the acensed or his sdrocate 
to suggest corrections. It must be remembered that the primary obj'ect is to fix the witness 
and to enable him to protect falmsrlf against any Inacsuracy in the words taken down front 
his lips, by the Court. 5 Ran. S3 (F C ). Further tbe accused tbould know and endentand 
what evidsnee is given at the tnsl. Tbe reading over of the evidence to the witness is to 
essential to tbe Inmlog of an accurate record that tbe direction in tbit section is ImperaUvs 
and cot directory, 28 C.W.lf. fiSl Tbit wholesome provition of law It enacted cot only for 
the benefit of the witness but also of tbe accused. Rut it Is almost universally ignored. 
Tbe result has been to set up * wholly erreoeous practice in Conrts in direct coctrarentlop 
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of (be Iftw on the subject, 29 C>W,N< vli* NoD'ComplSftnce with the provisions of this section 
deprives the accused of the valuable right of obeeklng the correctness of the depositions He 
is virtually interested in (he dne compliuice with the provisions of this section, 52C. fS9 
and 721 ; 42 C.L.J. 685=27 Cr. L.J. 375= 92 lad. Cas. 887. It is fair both to the witness 
and to the Magistrate who takes down the deposition as well as to the accused to have the 
deposition read over as soon as the ezaminatiou of the witness is over. It would avoid a 
■conflict between any recollection of the accused’s pleader, the recollection of the prosecuting 
Counsel and recollection of the Court as well as the recollection of the witness. Seeing these 
four diSerent persons to be considered in this eannection (he provisions of these sections are 
not only a salutory provision, but a provision intended for the furtherance of jnstice. It 
is not fair to an honest witness not to have his deposition read over soon after he made it, 
for, if the Magistrate incorrectly recorded it and if it is read over to him rome hoars after, 
the question, would arise whether the witness is correct m saying that ha did not make a 
particular statement and whether correction should beaceeptedor not, 49 M. 71. Nodoubt 
the evidence has to be read over in the presence of the accused or his pleader. Ha is entitled 
to be sure that it has been read over and that the witness has bad an opportunity of correcting 
the written word. But the accused is not necessarily entitled to the opportunity of suggesting 
■corrections. At the same time it would be a better course if (ha depositions other than mere 
formal ones are read over so that the ac cused or his pleader cculd hear them and give their 
undivided attention to them. Care would ofeourse, have to be taken that no suggestion 
should be cenveyed to a witnesses m the form of a oorrection which would make him alter 
-the evidence but there might be obvious slips to which, nnder proper safeguard, attention 
might be called by the aocusedot his pleader, 9 Ran. 63 (P.C.). This section is mandatory. 
■Omslssion to read over the deposition of A witness to him 10 the presenoe ot the accused or 
his pleader, if he appears by pleader, is an illegality vititiog the trial and S. 6Z^, infra 
has no application, 4 fat. 231, Thetestfor determining whether mandatory enactments 
are directory only or obligatory with an implied nullification for disobadienoe depecds on 
the Bubjeet'matter, the importance of the provision disregarded and its relation to the 
general object of the statute, 62 C, Jl89 following 91 C, 1 ; see 52 C. 721 ; 43 0 L J 985 j 
49 M, 71 ; 4 Pat 231. Tbe evidence of each wiloees should be read over to him after it la 
completed before that of another witness commences, Reading over the deposition of 
-all witnesses examined in one day at tbe close of the day does net satisfy tbe mandatory re* 
quiremeateoflaw. 42 C.L.J. S33-27 Cr. L J.375»92 Ind Cas. 887 ; see 53 C. 129 The 
proper order to make when a commitCal order is made without complying with the provisions 
of this section is to send it back to the committal Court and have the defect in procedure 
cured by recallingthe witnesses whose evidence was not read over to them in the presence 
of tbe accused, 28 C.W.N, 863. See 39 L.W, 648. The section applies to proceedings where 
-a person it called upon to show cause why he should not furnish aecucity for good 
behaviour and tbe amission to comply with its provisions vitiates auch proceedings, 
52 C. 632 where 52 C 470 xifollowed. But the provisions of this sectisn do not apply to 
-proceedings nnder S. 107, supra, and it is not necessary to read over the depositions to 
tbe witnesses in the presence of the person called on to furnish eocurity B. 117 ( 2 ) says 
that such inquiry shall be made in the manner prescribed for Bummons cases and S 855 
supra, applies to trial of summcDS cases and so this section is not applicable, 52 C. 663. 
This section applies to proceedings under Ch. XII of the Code, 92 C 437 where 52 C. 159 
Is follotcedi. Bat sea 52 C 721. which took a very restricted view, that as the parties to those 
proceedings were not '‘accusrd " their attendance at the reading over of the evidence to the 
witnesses was not necessary Again it was held in 29 C.W.H* 479=41 C [, ,!• 357^26 Cr. h. 
J, 613~8S InJ Gas 979, that this section has no application to Ch. XII as such proceedings 
are summary proceeding of a pnasi civil nature for preventing breaches of the peace and no 
-right or title is decided and no one's life or liberty is in question. Reading over the deposition 
of the witness while other witnesses are being actually examined is not a sufficient complianca 
with the section as Us object is that tbs accused may have the opportanity of ascertaining 
that the evidence has been correctly recorded. This Is all the more important in an inquiry 
wiib a view to cotamlt, since in oertila mroumstauces the evidsaee so taken may bo used as 
.evideneo against him At the trial. When auch an objection is taken in the Sssslona Court, 
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before the ftccQscd w&s called on to ple%d, thtt commitment wte qa««be>l and lha ei<« tent 
-back again to be inquired Into bp Ibe committiog Magiatrat', 23 Cr. L Jr 1 237^ 93 Ind. Ctf. 
1043; 26 Cp L.J. 927**8G Ind. Cai. 831; 52 C «9. Rut the Rmjoiyn Iltjh CnurUn 
27 Cr L J. C69**61 Ind. Cat. 717 bas diflered from tbe Tierr taken In 92 C. 199 and 499 and 
lield that (<ilure to complj nlth the proTlaiona ol thia «ection nnlc« It baa r'atil'rtl In anj 
inaccnracy la the dcpoiltloa ol tbe atitneiaea prejadicinq the accuied or occa«ionlnR a ftllure 
of justice, Is only a mere irregularity cured by 8. 637, infra, and each case abouM bn div'Ided 
on its own merits. Bee also 3 Ran. C12 where 27 Cr. L J, CG 9 » 9 t Ind. Cai. 717 l-i/jl/ou-ed. 
^his dlSerence of opinion Is doit set at rest by tho recent decision of the PrWy Council 
reported In S.Ran. 33 (P.C.) nbere the aiewof tbe Rangoon High Court Is acc^pt-d as correct 
and tbe Calcutta Tiew was not followed. Reading OTcr the d''ro<ltion after completion, by the 
.clerk, wbilo the Court is examining other witne«oa is not warranted by law nnd vltiaW 
tho trial, 2Q Cr, L.J. 1016 (2)=87 Ind. Cat. 810 (1). This section Is enaeti>d for the protec* 
tion of witnesses and the irregularity in procedure aa to reading over tbe erldencA to the 
witness will not aSord any ground for tbe accused to bate bis conviction set asids, 7 C.L.R,' 
393; 12 W.R. (Cr) 41. It was sought to amend this ecclion by providing that a nltness 
reading over his deposition himself and a'so readlog oat the deposition in the pressneo of tbs 
Accn»ed only if the accused so desired, were auflieient compliance with law, but the amend* 
ment fell through and tbe marked confllctot jndiclal opinion with regard to (be olTeel of 
failure to observe strictly the provisions of this section still remains. The mors reading of 
tbe deposition by tho witness hloiscH and h!s admitting the same to bs correct is not a 
-sufficionl compliance with law, 52 C 431 ; 26 Cr. L.J. 927*83 Ind. Cas, 031 , 25 Cr. L J, 
991*87 Ind. Cas. 103, 6oe also tbe rematka of the Pravy CoDoell In tho decision reported 
In 5 Ran. S3 (P.C.). 

Sub-aectlon (()— This section uys that tbe depoaition is to be read over to the witness. 
The provision is not complied wilhin terms by giving the witness an opportunity of reading It 
himself. Ha may do eo in a slovenly manner. He may not easily decipbor the hand*wrUlng, 
He may not feel the responsibility In the same way as be would, if it were read over to him. 
No doubt there are cases In which it would be more likely that accuracy would bo obtained 
by tbe witness teadmg over the dcpcsitbn bimseU, as for instance, i( the pronunciation of 
the Usgistrate or of the interpreter in a langoagenot his own, was didicQlt to follow or it a 
witness was patllaliy deal. But It la dangerous In cases ol citmlnsi law to accept equl* 
-Talents and except in cases where reading over to tbe witness would be absurd as, for 
example, with a stone deafman. tbe provision should be complied with, 9 Ran, S3 
(PC.) referring to 36 C. 939. In 36 C. 933 at 939 Jenittnt. O.J., condemned the practice 
prevailing in Conits In not reading tho depoaition of witaessoa In the presonco of tbe accused 

his pleader as a depsrturo trom the terms of the section which arc mandatory and not 
merely directory, aud a custom to the contrary cannot alter tho plain wordi of lha Act See 
also, 22 Cr. L.J. 568=62 Ind. Cas SS4and 13 Cr. L J. 369=13 Ind Cas 933. This oondam* 
nation of the practice of not complying with tbe provisions of this section has been approved 
in 23 C.W.N. 963. Again in 42 C. 240 it was held that where tbs deposition of a witness 
after being recorded was banded over to a witness to be read by him and signed in the 
presence of the accused, it was not a sufScieot compliauca with law and the deposition was 
inadmissible m evidence. It is clear from tbe wording of this section that if tbe accost'd is 
in attendance the evidence must be read over in his presence and it it only when he appears 
by pleader that the reading of the evidence in the presence of bis pleader Is eufE^ient; bnt 
on Ibis ground alone further Inquiry Is not to be ordered unless it is demiuded in the 
Interests of justice. .30 C.W.N 335=27 Cr. L J. 339=93 Ini. C&s. 973. See also 52 C. 431. 
Tbe words 'appear by pleader’ are not deSned la the Cods and in ordinary acceptance, tbe 
words mean ' represented by a pleader* having a pleader to act and plead. In S. 20t, tapra, 
the word * appear * seems to convey a dooble meaning seemlnly connoting not merely an 
AOlhorlty to act and plfcod but also authority to personate tha acensed bat there ie oothlog 
to show that the double meaning was intended by the Legislature. It is nreesiary thaS 
gome one should be present at the trial to look after the Interests of tbe accused and all that 
8. 205 tiipra, provides is that where the Magutrata aees fit, the accused miy bsexsmpUl 
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(tom personal attendance provided he engages a pleader to attend and eee that the proceedings 
ate properly and regularly conducted. The law oonsldera that the accused’s interests are 
properly safeguarded by the attendance of the person, A similar intention is gathered from 
the provisions of 8, B6l in/ra. hut there js nothing in the provisions of this section to 
indicate that the Legislature intended that the reading over of the depositions in the presence 
of the pleader should be compiled with only in cases where personal attendance of theacensed 
Is dispensed with by the Court The natural meaning is that if there is a pleader engaged by 
the accused who is present, the reading over of the deposition in his presence is full 
compliance with the provisions of the section if the accused does not happen to be present 
then, 95 C.L>J. 368 at 376'77— 29 Cr li <1. 99 at S3™106 Ind. Cas 519. This seotion is enacted 
not only for the benefit of the witness but also of the accused. It is a mandatory provision 
and failure to comply with it deprives the accused of the very valnable right of cheolcmg the 
depositions of witnesses, 28 C.W N. 969 <vhete42 0. 240; 33 0.953 and 23 C.W.N. 119 are 
approved ; See also 32 C 499 ; 42 C L J. S8S ; 27 Or L J. 1276aSS Ind Cas. 1032 ; 49 H. 71. 
In 28 M 308 followed in 12 C.W.K 833 a similar view was taken and it was held that where 
the witness was taken aside by the clerk and evidence read over to him in a place where 
neither the Judge nor the VakiU were present, the deposition was taken in accordance with 
law and therefore inadmissible in evidence. Butin 34 H. 131, it was held that a deposition 
irregularly recorded without complying with this section is not a nullity lot all purposes 
even as against the person who mado itaud who had admitted it to be correct and in 21 U.L.J. 
411, an objection taken to the admissibility of a deposition as not complying with tha 
provisions of this section was overruled. Bee also 2 Cr. L ' Rev. 35. In the later cases, 
23 12. 308 was distinguished and a convictloa for perjury of a witness was held to be sustain* 
able even though the deposition did not comply with the provisions of this section. It is a 
sufficient oomplianee with the provisions of this section if the deposition of the witness is read 
Over to him in the presence of a pleader tor one o( the several accused A deposition so read 
ever jsadmissible against the witness oo his subse9Uent trial for perjury, 33 0. 808 at 813. 
But see 26 Cr. L.J. 691^103 Ind. Cas iVJ.foltomngiZC 230. Where itwasheld thata 
deposition signed by the witness himself after be bad reed over the same but not read ever 
to him as required by this eeotion cannot form the subject of a prosecution for perjury. There 
is no provision of law which makes the attesUtion of the deposition by the Court in tha 
presence of the accused obligatory, 10 A. 174. Where evidence is not read over in accordance 
with the provisions of this section It cannot be held to be an irregularity to support tho nro- 
posUionthat the Magistrate has decided the case on no evidence at all, 25 Cr. L.J. 89= 

76 Ind. Cas. 23. Where a tatrial is ordered on account of the depositions of witnesses not 
being read over to the witnesses in the presence of the accused as required by this section, such 
depositions cculd be put to the witness^ under 8. 145 of the Ind, £v. Act for the purpose of 
contradicting the witnesses when examined at the subsequent trial, 6 Pat. 378. There is 
abundant authority to support the proposition that the accused is virtually interested in the 
due compliance with the provisions at this section and a failure in that respect amounts to 
a material irregularity which ordinarily must be taken as causing him perjudiee, 

28 C.W.N 968 at 973, but it has been held after the Privy Council decision reported in S Ran S3 
that omis'^ion to comply with the terms of this section will not necessitate tha setting 
aside of the proceedings unless n failure of justice has been occasioned, 28 Cr L.J. 596= 
102Ind. Cas. 172; 23 Cr. L J. 636=102 lod. Cas 782 : 28 Cr. L.J. 513=102 Ind Cas. 210;. 

32 C.W N. 691=28 Cr.LJ 731=103 Ind, Cas 799, following 3 Ran. 53 (P.G ). Tho word 
" accused *’ has been used in this sub-section in its wider significance as meaning a person 
over whom a enminal Ckiurt is exercising jnrisdlotion, 52 C 437 at 339. In proceedings under 
8. 145, $upra, the provisions of this section do apply to the extent at least that the evidence 
of each witness, when completed must be read ovoe to him. But the parties to the proceed- 
logs are not accused ’ and their attendance at the reading over the evidence of the witnesses 
la not necessary, 62 C. 721 Tha provisions of this section do not apply to proceedings under 
8. 107, lupra, and the depositions ol witnesses need not be read over to them in the presence 
of the persons cailol on to furnish security ; 8. 117 (2) says that auch ingniry, shall be con- 
ducted as in tammons cases to which 8.355, supra applies, and so this seotion is not- 
applicable, 52 0. 663. 
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Sub-aecftoa (2).'— A nitnegs hooesilf desiring to correct sn error In bis evidence 
abonld not be deterred from doing ao hy tbe risk o! a criminal charge. 10 C. 937 ai Mi sod 
if a Court instead of alloivlug tbe eorreotion to be mads proceeds to make a memorandum 
under this Bttb'BecUoQ, ancb memoniidum most be appended to tbe deposition itsell, and 
care should be taken that the practice and lonn prescribed bp lav are strictlp adhered to, 
13 W.R. (Cr.) 17. 

Sub-aectlon {3).^^hU aub*sectioo la not an additional provision retailing that the 
deposition in English should be translated Into VernsoDlar to a witness who has deposed in 
the Vemacnlar, after having been first read over to hitja in English. Itwonldbe a grave 
insult to the Court, to gnestlon ita Integritp in giving a true rendering In the Yemacnlar of 
the depoaition it has recorded. There {a uolhlog in the wording of the eeotian to indicate 
that it requires that the deposition sbal) first be read over as recorded in English and shall 
then be translated into tbe lengoage In wblob tbe witness has deposed. If such bad bean the 
Intention of the Legislature we shonld have expected the word ‘ also * to stand between the 
words ‘shall’ and ‘ be interpreted ‘ in the sub-section, 49 C.L J. S6S at 375 ogg Cr. L.3, 49 at 
S2sl06 Isd. Caa S43. Tbe fact that the evidence recorded and read over to a witness in a 
language not understood hy tbe witness. Is ao gronnd for setting aside tbs conviction of the 
accused in a case where the aocused understood tba language in which such evidence ja 
recorded and read over to the witness, 7 C.L.R. 393. 

36 1 . (1) "Whenever any evidence is given in 
.rf ® “ot unaerslood by tbe ocouwa, end he 

or bis pleader. IS present in person, it sbail be interpreted to him 

in open Court m a language understood by him. 

(2) n he appears by pleader, and the evidence is given in a 
language other than tbe language of tbe Court, and not understood by 
the pleader, it ehall be interpreted to such pleader in that language. 

(3) When documents are put in for tbe purpose of formal proof, 
it shall be in the discretion of the Court to interpret as much thereof 
as appears necessary. 

The distiaction between (bis aecUoQ and 6. SCO, supra, Isvetj^ marked. Under thlssectiou 
if evidence Is given la a language not onderslood bp the accused or his pleader. It is to be 
interpreted into their language, while under tbe latier section when It is read over it is to be 
inteipreted to tbe witneas in bis own looguage bnt tbero is no provision for its being inter- 
preted to the accused Thus I! the deposition is taken down in English and tbe language of 
tbe accused is Hindi aud the language of tbe witness la Burmese, the deposition will have to 
be taken b^ getting tbe witoess'a answers Id Durmtse, having them interpreted to tbe Court 
so that tbej msf be t-sken In English and further interpreted to tbe accused m Hindi ao 
that be naj’ ondcrstsnd them. When however the deposition comes to be retd aver, as it will 
be In Engltsb, it will be interpreted to tbe Witness la Durmese. but cot to tbe accused In 
Ulodl and If tbe accosod knew neither English nor Burmese, he will be none tba wise; 

8 Ran. 53 (P.C.). This section relates to tbe oral evidence of wtluesees ooiy. 15 W.R. (Cr.) 23. 
Bco also 24 W R. (Crd 50 where it was held that not interpreting tbs evidence In English of 
a Civil Burgeon to tbe accused when it was noderstood by hit Coansel who put all the 
necessary questions to tbe witness was not UlesU, A« tadocttmsnlary evidence, though a 
prisoner has a tight to have all or any part of any doenmeaU used In his trial translstcd or 
Interpreted to him, yet docameals soch as OateUte/ India or CaUtUia G<uetl« merely prov- 
ing a ptoclamation by the Ooveromeat, need not nccesasrliy be interpreted and will not 
come within this section, 7 B.L.R. £3 at 71. 

See B. 5l3 infra which relates to the aervice of Interpreters In CrimloaJ Courts. 
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362. (1) In every ca% tried by a Presidency Magistrate in 
„ , . which an appeal lies, such Magistrate shall either 

Becord of evidence , " ' , 

in Presidency Magis- take doWD the evidence of the witnesses with his 
trates Courts. hand, ot cause it to be taken down in writing 

from his dictation, in open Court. All evidence so taken down shall be 
signed by the Magistrate and shall form part of the record. 


(2) Evidence so taken down shall ordinarily be recorded in the 
form of a narrative, but the Magistrate may, in his discretion, take 
down, or cause to be taken down, any particular question or answer, 

{8A) In every case referred to in sub-section (1), the Magis- 
trate shall make a memorandum of the substance of the examination of 
the accused. Such memorandum shall be signed by the Magistrate 
with his own hafid, and shall formpart of the record. 

(3) unless they are sentences of imprisonment ordered 
to run concurrently passed under section 35 on the same occasion shall, 
for the purposes of this section, be considered as one sentence. 

(4) In eases other than those specified in sub-section (1), it shall 
not be necessary for a Presidency Magistrate to record ike evidence or 
frame a charge 


Ameodment— BuVsscUonafaA) and (4) ara o«w as aUo tbe Tverfls }n italics in snb- 
aeetions 0) and (3). The change Is Intended to remove the uncertainty which at present 

exists regarding thedatleaof aPresideocyMagietrate in recording evidence and framing a 
charge in patty coses, Itw also provided Ibat when sentences in excess of the one, are 
passed which are ordered to run concutrcntJy, it is the heaviest sentence which determines 
ibe applicability of this section.— ■Sfafemenf of Objects and lieasont. 

Scope of the section.— This eeclion is not meant lor a Presidency Magistrate toact 
-arbUtarily and record nothing by way of evidence. The section gives him a discretion to 
■take down the evidence or not and the discretion ebould be exercised judicially in a reason* 
able epltit and not arbitrarily. There may be no necessity to record any evidence in ‘morning 
cases’. But where a respectable person is charged with an ofience reflecting on his character 
and serious allegations are levelled against him, there ought to be some record of evidence to 
enable him in cate of a conviction ta go to the High Court, 10 Bom. L R. 201=7 Cr. L.J. 
109 ; 26 Bora. L.B. Il32, A warrant case should be tried by a Presidency Magistrate In the 
same manner provided by Chapter X^I of tbe Code subject to the provision of this section 
■as to the mode of recording evidence, Batanisl 539; this section does not apply to cases of 
eecunty lor good behaviour under &. 110 supra in vrhlch a refeteucB may have to be made 
under 6. 123 (2) svpra to the High Court and therefore there should be a record of evidence 
for the High Court to exercise its powers cQectlvely. 

Sub section (!]. — The wording of ibis eection isevldentiy faulty, as it is not quite 
xeasonable to suppose that the Magistrate eboQld make up his mind as to the sentence he 
would pass before tbe evidence Is recorded, Tbe section, however, lays down by implication 
that tbe Magistrate may record evidence, when he intends, if be convicts tbe accused to 
impose a fine not exceeding rupees two hundred to pass a sentence of Imprisonnient for a 
term not exceeding SIX months. Beading this and 8. 9U, tn/ra, it may be Inferred that a 
Presidency Magistrate need not record evidence In a case which under 8. 411 Isnoteppeal* 
able. Dot it does not necessarily followfrom these seettone that the framers of tbe Code 
intended that a Presidency Magistrate was not bound to record evidence or notes of evidence 
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in ao 7 0390 in TTblch an appeal does sot lie, and this section and B. 411 do not In themselves 
wairant sach a conclusion, 33 0. 1036 at 1038. Wbeis a Magistrate falls to comply with 
the provisions of this sub-section, the irregularity obviously prejudices the accused and the 
'High Court will not be in a position to know exactly the allegations made In the evidence 
or the exact reasons on which the Magistrate based his conviction and this occasions a 
failure of justice which prevents the irregularity being cured by 8. 637, infra, 
-26 Bom. LR. 1232-26 Cr. L.J. 954=85 Ind. C&s. 13j. 

In which an appeal lies, ie., Imprisonmeat e»eeding six months or fine exceed- 
ing rupees two hundred, the imprisonment must be a substantive sentence of six months 
and not imprisonment in default of payment ol fine Imposed, 33 C 1036 at 1039. 

Sub-section (2A) : — This Snb-section ia new and refers to appealable cases. It is the 
duty of the Magistrate to take a note olall the material facts stated by a witness whether 
in examination in chief or in cross-examination, 96 C. 411. The parties are entitled to have 
copies of the notes of depositions made by the Presidency Magistrate and thg Magistrate 
cannot refuse to grant such copies, 13 C.W.)I. 770. 

Sub-section (4) : — This Bub-section ia newly added to remove donbt as to recording 
evidence and framing charge in petty cases. There is no obligation in law requiring 
a Presidency 3Iagiatrate to record evidence in cases other than those dealt with in 
this section. In non-sppealable cases is is left to his discretion to do so or not, 
and the High Court would not interfere with the exercise of such a discretion, SI C, 983. 
At the same time it is desirable that a Presidency Magistrate should keep some record 
•of the statements made by the witnesses or that the judgment shonid indicate what 
these statements are, so that the High Court as a Court of Revision may judge of 
the propriety or legality of the orders passed. 33 C. 1036 st 1039 where 16 C. 799 Is 
re/erred to 13 C.W.N. 318=9 C.L.J. 439^10 Cr. L.J. 122=2 Ind Cas 631; SO A. 334. 
Bee also B. dti, injra, which enables a Presidency hlagistrate to supplement the grounds of 
his decision when tecerds ate called for by the High Court in revision under B. 4,86, infra. 
This section does not mean that Presidency Magistrates can act arbitrarily and record 
Botbiog by way of evidence in non-appealable cases. In snob oases tbe section merely gives 
them a discretion to take the evidence or not, and tbe discretion should be exercised 
Judicially in a reasonable spirit and not atbHranly. When a respectable person is charged 
With an oSence refieotingcn bis character and seriousallegations are levelled against him 
there ought to be some record of evidence to enable him in case ol conviotion to move the 
High Court in revision, 10 Bom. L.R. 201=7 Cr L.J. 194. Failure to record evidence in 
tbe direct narration is only an irregularity and S. 537 sn/ra, will apply, unless a failure ol 
Justice bad occasioned thereby, 19 U. 269 ; 18 Cr. L J. 336 = 38 Ind. Cas 448. The discre- 
tion which 18 allowed to a Presidency Uagietrate not to record any evidence should be 
exercised reasonably, 26 Bom lt.R. 1232=26 Cr. L. J. 434=85 Ind Cas. 134. 

363. When a Sessions Judge or Magistrate has recorded the 
evidence of a witness, he shall also record such 

Remarks respecting remarks (if any) as he thinks material resnect- 
■deameanour ol wit- . .i. - * « • ‘ 

ness. log ^he demeanour of such witness whilst under 

eAumination. 

The object ol this section Is to assist the appellate Conrt in estimating tbe value to be 
attached to the evidence ol witnesses reoorded by tbe Inferior Conrt. The appellate Court 
will have no opportonlly to observe the look or manner ol a witness, bis hesitation, his doubts, 
hie variations of language or bis preclpiUncy, his calmness or consideration, 3 B.L.R. (Ap. 
Cr.) 20 at 21 ; where a Sessions Judge of experience stated in the most emphatic terms thst 
the demeanour ot a witness was evasive audlnspired noconfidence in him, tbe High Conrt 
must be assured in the most positive and eosTliicing manner that there are no gronnds for 
■this remark before it will be justified ia accepting the witness’s er'ideneo, 19 Cr. L J. 803- 
■JJ Ind. Cas. 987. It is impouible for the High Court to ignore the very strong optnloo 
^pressed by the Sessions lodge regarding the demeanonr of paitienlar witnesses. Tbe 
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learned Judge bad the great advantage ol eeeiag the witnesses in the box and of watching 
them as the; gave their evidence, 1914 P.L.R. 12S see also 1898 P.R. (Cr.) 6; ig04P.R. (Cr.) 7, 
The Ifagistrato’s remarks os the record of the deposition of a witness are {/rima facie proof 
of the facts stated therein, 12 17.R. (CrJ SI. The Magistrate no doubt is entitled to make 
such remarks as he thinks fit respecting the demeanonr oi the witness whilst under ezami* 
nation but his remarks ** the witness falters and from his demeanour it appears he has not 
told the truth" would afford a good ground for transfer, as the Magistrate has alread; 
specified that he has aUegetherdisbelieved the vritness, 29 C.V.N. 31Ss2G Cr. L J, 852 (1) 
»66 Ind. Cas. 708 (1}. It la no doubt true that this section makes It incumbent on the 
Magistrate to record remarks, If an;, as he thinks material respecting the demeanour of a 
witness while under examination but U is quite different thing to record a remark about 
the demeanour of the witness and to make or record a remark or opinion about the substance 
of the deposition of the witness. The parties are entitled to claim that unless expressly 
provided to the contrary by law, the Magistrate shall not prejudice their cases or form an 
opinion about the respective merits of their cases or about the deposition of their witnesses, 
till they have been fully and finally presented to him by Counsel, if any, in their concluding 
arguments and after the entire evidences has been ‘recorded. An opinion formed end- 
expressed by the Magistrate at an earlier stage oi the cass is bonud to be prejudicial to the 
patty ccncerned, 30 Cr. E J. 129 at f3f «113Ind. Cat, 321. Although a Magistrate or Judge 
U entitled to note the demeanoar of a witness when examined before him, it is generally 

undesirable to pronounce an oploionoa the credibility ol the witness ontil the whole 

evidence is recorded. Weir II, 433. A Magistrate is'not entitled to take into consideration 
the appearance and the manner of speech of an accosed person in arriving at his guilt, 23 
Cr, L.J. iSlnfiS Ind. Cas 825 ; see 39 B. 366. Tboro is so law by which an accused person 
can either by words or gestures or exposing himself to certain physical treatment be made 
to implicate himself In the crime of which he is accused. Such an idea is highly repugnant 
to the proper administntloo of justice, i Pat. 242. The right of Magistrates to make 
disparaging remarks on persons who appear before them or are named in the course oi a trial 
{« one which should be exercised with great reserve and moderation especially when the 
person disparaged has had little or oo opportunity of explaining or defending himself. It 
would Involve a giave danger to the administration of justice if witnesses were reatrained 
from stating their real opinions for fear of dispIeaeJng the Magistrate before whom they 
are giving their evidence and great caution ebould be taken to avoid producing such a result, 
1904 F L.R. (Or. J.)21 at p. 79-80. 


864. (1) Whenever the accused is examined by any Magistrate 
or by any Court other than a High Court established 
Examination of ty Boyal Charter or the Ohief Court of Oudh or 
Moused how record Chief Cottrt of Sind* the whole of such exami- 

nation, including every question put to him 
and every answer given by him, Bhall be recorded in full, in the lan- 
guage in which he is examined, or, if that is not practicable, in the 
language of the Court or in English : and such record shall be shown or 
read to him, or, if he does not understand the language in which it is 
written, shall bo interpreted to him m a language which he under* 
stands, and he shall be at liberty to explain or add to his answers. 

(2) When the whole is made conformable to what he declares is 
the truth, the record shall be signed by the accused and the Magistrate or 
Judge or such Court, and such Magistrate or Judge shall certify under 
his own band that the examination W'as taken in his presence and 


Added by Act XXXIV of 1920. 
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hearing and that the record contains a fall and true account of the 
statement made by the accused. 

(3) In cases in which the examination of the accused is not re- 
corded by the Magistrate or Judge himself, he shall he bound, Oij the 
■examination proceeds, to make a memorandum thereof in the language of 
the Court, or in English, if he ia sufGciently acquainted with the latter 
language ; and such memorandnm shall be written and signed by the 
Magistrate or Judge with his own hand, and shall be annexed to the 
record. If the Magistrate or Judge is unable to make a memorandum 
as above required, he shall record the reason of such inability. 

(4) Nothing in this section shall be deemed to apply to the 
examination of an accused person under section 263 *or in the course 
■of a trial held by a Presidency Magistrate. 

Amendment— I q Sub-section (1) the mtds 'or the Chief ConrU of Oudh or the Obist 
Court of Sind ' ere oenly added in suh-seotion (3) the words untrss hs ts a Presidency 
2lfagu(ra(s " have beau omitted sod in sub-section U) the words " or in thecourseo/a trial 
held by a PrerWenej; Ifajiafrais" h^re been edded by Act JOtXVII of 1923 to remove certain 
anomaliei and to make U cleat that io cases where an appeal lies the Presidency Magistrato 
Bball take down a momoraudom of the examinalioD of the accused as provided by 
fiub'seoiion (2.t) aud in Dou-appesfablo cases no record of lbs ex imination of the aecosed need 
ibe made. 

Scope of the eeetlon.— Tbs provisions of this section are mandatory and omission 
to comply with them vitiates the triat. 29 O.W.N 939**26Cr L.J. lOllsg? lad. Cas 920; 
62 C. 403; 24 Cr. L J. 497 •72 Ind. Cas. 961. This sectloa does not empower a Court to examine 
an accused pertou. It merely Uysdown the mode ot recording the examioalloa of the accused 
empowered by the other provislaos of the Code. The examination referred to in this scotlon ia 
subject to the purpose mentioned tn 8. 8l2 supra, vis., to enablo the accused to explain any 
circumstances appearing in evidence against him, 10 U. 293 ; 4 Bom. L.S. 461 ; 14 A. 242 ; 
15 C.L.3. 323sl3 Cr. L.J. 233=14 Ind. Cas. 667. A record of tbe examination oi the 
accused under tbe provisions of this eection is obligatory and where the absence ot it causes 
Eerloua prejudice to the accused tbe trial is vitiated and must he set aside, 62 C. 446. The 
rules laid down in this sootion ns to tbe mode ot recording statements are applicable to con- 
fessions taken before inquiry or trial under 6 161. sujjra, and to examination of accused 
under 8. 342, s^pra, 1883 A.W-N. 243. This section applies only to inquiries and trials and 
does not apply to investigations. 10 B.H.C.R. 166. The examination may take place cither 
heforo the commencement of the inquiry resulting ia tbe commitment of the accused or 
.during Inquiry when the accused le questioned under 8. 209 and 8 3t2, supra, 21 B 493 at 
498, but 8u:b examination cannot be bad before the stage at which the examination of the 
accused Is authorlsod, 2 C.W.N. 702. This section does not apply to proceedings under 
8. 202, tuy>ra, as the person examined was not m the poiitlon of an aecnied who was being 
tried for any oQenee, 32 C. 1033. 

Sub-aectlon (1); Any Court other than a High Court— No special provlilon It 
made for recording the examlnatiou of tbe aoeused by tbe High Courts. S. 365 , infra only 
■deals with the manosr of taking down evidence. 

every question put and every answer given must be recorded in full.— 
*' Statements of accused persons should, as Uc as practicable be recorded in the Iioguags 
used by tbe aecosed, both answers and, be U noted, quesUons, being taken down as nearly as 
possible In the actual words. A statement may imperceptibly change its meaning in the 
process of passing through the mind of another person, who expresses In diCerent, though 

* BuhsUtuted by 8. 3 B) of Act XXXTll of 1929, 
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possibly, lo better langosge «b»t be coBriden to be tbe traa meaning of the Aeposent bat 
wbobasa precOQCeptioB of the facta Iq fait xniod to nbleb be is aBconscioualyaiiQiflg the 
namtlre to oonfona J?<port £nj. Pol, Commission. To nndetstand correctly the state*' 
meiit of the accosed it Is provided thstoTery qaestioa put to him and every soswer girea by 
him most be recorded ia fall, bat qnesUonaehoafd cot be pot in the natare of cross-exatof- 
natioQ, Kor ahoold they be pat In each a way as to elicit focritainstiog answers from him, 
6 C.L.B* 931 ; 13 A« 393, bnt the mere abaeoce of qnestlons in the accused's statement wonld- 
BOt mahe it ioadmissible in evidence, t2CX.R. 120. tJnless the aceoaed is prejodieed in. 
his defence, 23 Cr.L.J. 341^100 lad. Cat. 821. Confessions ander S. 164, supvo, are to bo. 
recorded in the manner provided by tbissection, and 8.533, infra, will not render a confession 
adffiieeible when no attempt at all has been made to cooform to the provisions of this section, 

9 H. 224, bat when It is not obligatory on a Alagistrats holding an ioqnlry to record a state- 
ment In writing, sncb statement or confession may be proved by the oral testimony of the- 
Zfagiatrate, 45 H. 230. 

In the language fn vvhich lio fa examined.— When tbe statement was made In 
one langnage and commcnicated in eoaiher laognvga to tbs Magistrate tbrongh a sworn 
interpreter and again translated by the Magistrate into English and so recorded, the High. 
Conrt in 21 C. 642 at 660 observed — "The law requires ordinarily that each a statement 
shoold be recorded in the langosge of tbe person mabing it, the object being so represent the 
very words and erptessions nsed as to ensore accuracy, and prevent misrepresentatioa or 
mlseosstmetlon of what was said. 2l socb a record Is not practicable tbe law directs that 
the statement be recorded In the lasgosgeof the Coart or in English. If, however, as in this 
ease, a second trsoslstfon he made, and the etatemeni be recorded as so anderstood, the 
aeearaey which tbe lawcoatempIaUs Is made more remote." If an Interpreter Is employed^ 
the examloatioa shoold be recorded in the language In which it la commosleated to the 
Coort by tbe laUrpreter, 9 C- 826. If the answere to the gnestions pot to tbe acensed were 
oot taken down In aceordaace with the provisions of this section, it isdonbtfal whether 
each a defect eeald be eared by S. 533. in/ra, IS C. 593 IF.B.). 

In tfie language of (he Court— Tbe lengoage of the Coort is to be determined hr 
the Local Ooverntuent coder S. 553, infra' 

Shall be ahown or read to him.— Tbe ezamlDstion o! the accnsed alter it is 
recorded in foil Is to be sfaowo or read to him aad not merely read over to nlm as conteni'- 
plated by 8. S60, snpra See 24 Cr. L J. 497^72 lod. Cas. 961- 

Tbe record abaft be algned by (be accused —The recorded statement when not 
signed by tbe accnsed Is inadmissible lo evidence until tbe delect is remedied as provided by 
8. 533, \nfra, 1633 A.BT.H. 243; 1896 A>W.N. 161 ; want of signators of tbs accnsed lo the 
recorded statement will not vitiate the conviction if tbe record Is admitted and used la 
evidence withont ohjection, 11 B.H.C.R. 237. The omission to obtain tbe slgoatare or marh. 
of the accnsed to a confession was a defect which did not aSeot the defence on thementsand 
the defect was cared by S. 533, xnfra, and tbongb the record of the confession is inadmia* 
sible, parol evidence eonid be given as to the terms of the confession and used against the 
accnsed, 23 B. 221 ; 4 Bom L-R. 789, and objeetiou to the admission in evidence of such, 
unsigned statement may he waived and coold not he taken as a ground In appeal, H Boo. 
L.R. 237. But when no record whatever was made of tneh a confession, B, 533, infra has no- 
applicatlon, for that section only provides for eases where a confession recorded did not 
strictly comply with the prorlaioDS 0( this section. 33 A. 269. When the accnsed cannot 
sign bis name, bis mark is snfSeienl for tbe requirements of this section, Weir II, 437. A 
thnmfa ImpreMloo afSted to aeonfession by an aceasodwho is able to write his nameisnot 
as1gnatsrenoderclaa«e(52)of 8. SottfaeOeneral ClaosesAct. Even amatk is to be con- 
sidered a ilgoatnre only in the cskse oi a person noable to write his name. 32 C. 950. Relnsaf 
of the accnsed to sign the sUtement is an oCenos pnolshabls noder B. 180, 1.P.O., 39 A. 393. 

The provision as to tbe accnsed algolog tbereeord (s merely directory of whst the procednre- 
shonldbe. Tbesection itself says that tbereeord shall be signed by tbe accnsed bnt it- 
imposes no pnulty on him if be does not sign it. Tbe procednre indicated iovolres the- 
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Magistrate ofieriog the record lor the accased'a eigaature but it does not empower tha 
Magistrate to require his eignature. It is only when a person refuses to sign a statement, 
which a public servant is legallj empowered to requite him to sign that he renders himselt 
liable to punishment, 9 Cr. li.J. 203a<3 L.B.R. 199 /olZeifftni^ 4 B, 13. ButseelS A.L.J, 291 
which dlfiers from the view taken iu 9 B. 15, 

MagIstMte or Judge shall certify with his own hand.— The certificate need 
not be written by the presiding officer ol the Court. It is sufficient if it is signed by him, 
J900 A.W.N. 203 ; 8W.R. (Cr.) 5i. Unlike S. 164, supra this section does not prescribe 
any particular form for the certificate. Omission to certify the confession in the manner 
provided by this section is not suoh a msterial error as will justify the High Court in setting 
aside the conviction, Weir II, 938. A certificate which contained the words “taken by 
me,“ hut did not mention that the statement was taken in his hearing, was treated as 
substantial compliance with this section, 8 C. 953, and the defect in the certificate could be 
cured by examining the Magistrate, 22 M. IS ; 23 B. 221 ; S C.W M. SS7 ; 6 C.W.H. 22. 

Sub-section (3). — The memorandum mentioned in this sub'seetion must be wholly 
written and signed by the Magistrate himselt with his own hand and ahall be annexed to 
the record, but it is not necessary that an English memorandnm referred to herein should he 
made in respect of confessions recorded under 8. 164, tupra as the manner of recording such 
confessions is fully set out In sub-sections ( 1 ) and (3) of this section, 19 C. 539; this 
attestation is unnecessary when the confession is made to the trying Magistrate as such 
confession amounts to an admission of the accused on which the Magistrate may convict 

him without any further record, 3 C 7S6. 

Sub'Sectfon 263 deals with (he preparation of record in eases where there fs no 

appeal in summary trials. la a summary trial of a warrant case, it is net necessary for the 
Magistrate to takedown the questions put aad the answers given m detail, 6 Pat 904. 


365. Every High Court established by Boyal Charter and tJte 
Chief Courts of Oudh and Sind\ shaU, from time to 
fn High' Cou!t,"*^*°'^* general rale, prescribe the manner in 

which evidence shall be taken down in cases coming 
before the Court, and the evidence shall be taken down tn accordance 
with such rule. 


Amendmeut.— The words ' and the Chid Courts of Oudh and Smd ' have been newly 
added. The word “may*' has been altered into ** shall" and this makes it obligatory oo 
ths nSgh Coarti to prescribe th€ Biaaaer ta wbicb erideac« ehoald be taiea dowa la eeses 
coming before them, and for tbe words ** and tbe Judges of such Court shall take down the 
evidence or the substanea thereof in accordance leitb tbe role (if any) so prescribed" tbe 
words “ the evidence shall be taken down in accordance with such rale *' have been aub- 
sUtuted. Under this section a Judge U not bound to record evidence In his own band. All 
that the section requires is that there should be a record of the evidence. Hone of the High 
Courts have yet framed any rules under this seetioo. 


CHAPTER XXVI. 

Op toe Judgment. 

“ Courts have but one luuetloo, that is to losura just and righteous Judgments between 
parties who ate not able to settle ihelr dlflerences. Cnminal Courts deal with tbe State on 
the one baud and the offenders against its laws ooths other. Bjth sides have tbe right to 
demand that tbe judgments of the Court shall epesk tbs truth in every ease. If the aecused 
is guilty be should be to adjudged by tbe Court If be it ioaooent arerT conilderatlon 
demands that be be acquitted. It it the final Jndgmeut of tbe Court, not tbe method of 


t Added by Act XXXT7 of I9W. 




682 


THE CODE OP OStMlHAL PBOOEDOBE. [OflAP. XXVI 


prODOQQced is open Conrt aitboQgli it is TvrUtea and even signed, 11 A.L.J. 7l9sl| Cr. L.J« 
562^21 Jnd. Cas. 162, As to what is meant b; open Court eca S. S52 supra. Wbere a Sessions 
Judge at the end of a trial wrote a judgment eettiog forth the finding of the Assessors and 
adding bis own finding agreeing with the Assessors that the accused were not guilty, and 
acquitted them on a later date prefixed to it a more detailed judgment giTing lull reasons, 
it was bold that the error in procedure was a mere irc^ularity cured by B. fi37 >n/ro,33U. 913 
(F.B.). See 23 C, 502. 'When a Presidency Magistrate at the conclusion of the case passed a 
sentence orally and wrote bis judgment afterwards, it was held that this is only an irregula* 
rity and not an ilUgahty. The legality or illegality of a jndgment in consequence o! its 
delivery after sentence U a question which can only be answered in the light of citcum' 
tanees of each case, 13 Bom. L.R. 633sl2Gr- L.J. <57=11 lad. Cas. 933. A Magistrate 
should not pcoaoauce judgment in the absence of the accused. Where an accused person 
present throughout a trial when evidence was taken* absconded, and on bis re-arrest the 
Msgiserate re-pronounced his judgment which he had prononneed during his absence, !t 
was held that S 537 tn/ra applied to the case, Batanlal 323, but when pronouncing » 
judgment of acquittal. It is unnecessary to have the attendance of the accused. A judgment 
is cot considered as delivered as required by tbie section unless sod until it Is written, signed, 
dated, and ponouneed In open Court. The last three requisites must take place on the sama 
occasion, <0 H. 108. 

Loss of judg'ment. — The Court has iobereot power in ease of loss or destruction ol a 
judgment or a judicial record to re-writefrom memory the aubstanoa of It and place it on 
record, 38 M. 493; 11 CL J. 243 at 295; 8 CL.J. 521 :23 U.L.3. 535. Tbe loss o! record 
after conviotioo is no ground for acquitting tbe accused lot the logical conclnsion from luoh 
an argument would be that in the event of a wholesale destruction of records by fire or 
earth quike etc., all the accused whoserecords have been so lost and who sought relief in 
appeal or revision would be entitled to acquittal. There is no authority Jo law for such a 
preposition, 18 Cr. L.J. 737=49 lad. Cas. 737. 

36*7. (1) Every such jud^'meot sbalJ, except as otherwise 
L.oEo«g« ol JoEg- provided by Ibis Code, be written by tho 

meat Contents of presiding officer of the Court oy/roM lAe dictation 
judgment presidisig officer in the language of the 

Court, or in English ; and shaU contain the point or points for deterzni' 
nation, the decision thereon, and the reasons for tbe decision ; and shall be 
dated and signed by the presiding officer in open Court at the time of 
pronouncing it and cohere it is not roritten by the presiding officer v>ith 
his own hand, every page of snchjudgmeni shall he signed hy him. 

(2) It shall specify tbe offence (if any) of which, and the section 

of the Indian Penal Code or other law under which 
accused is convicted, and the punishment to 
which be is sentenced. 

(3) When the conviction is under the Indian Penal Code and it 
is doubtful under which of two sections, or under which of two parts 
of tbe same section, of that Code the offence falls, the Court shall dis- 
tinctly ekpress tho same and pass judgment in the alternative. 

(4) If it be a judgment of acquittal, it shall slate tbe offence of 
which tho accused is acquitted and direct that he be set at liberity. 



S. 8673 


OF HHS JUDGMENT. 


683 


(6) If the accused is convicted of an offence punishable with 
death, and the Court sentences him to any punishment other than 
death, the Court shall in its judgment state the reason why sentence o£ 
death was not passed : 

Provided that, in trials by jury, the Court need not write a judg- 
ment, hut the Court of Session shall record the heads of the charge to 
the jury. 

(6) For the purposes of this section, an order under section HQ 
or section 123, suh-seciion fS), shall he deemed to he a judgment. 

Amendment —The italieiaed words in saVsectlon [1) and tob'seetion (6) are new 

Object of the sectlon.—The objeoiot the Legislature in focmolatlng rales as to 
jadgmeats was to iDBuro that a criminal Court should consider the ease before it, in Its 
different headings and should on such a cousideratiou arrive at definite conclusions and 
that the judgment sbonld show that, in (act. that the Court bad oonsideied the evidence, m 
the case of first instance or in the esse otau appeal and had found in a case of convictioo 
that the facts proved to the satisfaction of the Conrt. brought an o&euee home to the 
accused persou whom the Court convicted, (9 A. 608 (F.B ) ; 14 1. 242. 

Particulars which a Judgment should contain.— (1) Name of aoeused ; (3) ofieuce 
charged : (3) finding ou all charges ; (i) oosishmeot ; (8) list of witnesses, material objects 
and exhibits ; (6) opinion of Assessors in Assessor cases or verdict of Jury ; (7) signature and 
jailsdlctlon of the Presiding Officer. 

Juigmeat aftaff be written by a Presiding Officer In the language of 
Court or In English.— The judgment is to be written by the Presiding Officer of the Oourt. 
But when the Presideut of a Beach cl Magistrates is in a mlnonty as to conviction or 
acquittal, the judgment should be written by a member ot the majority of the Bench to 
avoid a conviction without stating reasons or a judgment of acquittal, 51 M. S38. Bee also 
- 29 Bom L R. 1470s28 Or. Ii J. 102S=I06 Isd. Cas. 209. By tbs amendment made in sub- 
section (1) introducing the words “ or from tho dutation of such presiding offieerf' dictating 
judgments orally to a shorthand writer is permitted. Bnt by a further amendment it is made 
imperative that each page ot the judgmeut transenbed from dietstion shcnld be signed by the 
Presiding Officer. Bveo before this amendment it was held that where the judgment was 
not m the handwriting of the Magistrate, bnt was actoally dictated and signed by him, it 
■ was a mere irregularity cured under 8. 637. «n/ra 4 C.L.J. 411. The judgment mast be 
written in the language of tbe Court or In Eoglishaod if this is not strictly complied with, it 
is only an irregularity cured by 8. 637. sn/ns. 4C.E,.J. 232 oi Cr. L.J. 162. 

Shall contain the point or points for determination.—" The decisions of judi- 
cial officers should be written In a uniloria. concise and complete plan neither too proliSz 
nor omitting ail referenee to facta. First there ehonid be concise reference to tbe main 
tacts and proofs on which tbe decision is fonnded ; secondly tbe deductions and reasons 
should follow and in due eonrse will come tbe sentence or decisions. When the judgment 
makes a reference to witnesses or aeensed persons. Judges should not content tbexnsclrea with 
merely mentioning tbeir numbers in the list, bnt shall also meotioo their names. Tbenaoa 
oi tbe person referred lo should be dlftioeily stated GviA. Cr.Lig.p.^O, seea]jo 19A. 68S 
(F.B.l. A judgment sbonld fulfil the oooditlons lathis section and shall contain the points 
lor determination, tbe dOcislon thereon, end tbe reason for the deeiskn, and the omisiod to 
wriU a proper judgment is not an Irregularity cured by B. 637, infra, 87 C. 194 ; 17 Bom. 
Xi.R. toss : 27 Cr. I..J. 343*92 Ind. Cas, 8M. Rimllarly an appellate Magistrate after 
hearing tbe parties passed the order** appeal dimusei under 8. *S3, Cr. P.C.," It was held 
thatitdidnot fulfill the oonditions of thic seeUoa, and & 637, infra cannot enresoeba 
defect as it waicot acaseot oahaioaot Irr^ularity In a judgment, bnt the absence efa 
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conscieotiotia soruples to pass death seoteneea ia proper cases, they ooght to resign tbe!r 
office and not to tbrcur on the High Court the unpleasant duty of issuing notice to the 
accused to show canae why death sentence aboold not be passed and then enhance the 
sentence to one of death, (3f. HA) Cr. A. Ho. S3So/im SeeSL.B.R. 163e4 Cr. L.J.132. 
Judges have no right to devolve their responsibility in repect of the sentence in capital oases 
on a higher tribunal, 3 L.B.B. lii. To joatify the passing of tbe lesser sentence of trans* 
portation for life m a conviction for morder, tbe Judge sbonld find extennating circumstances. 
Death sentence is the normal sentence in a cnnvieiioa for murder and the mitigated sentence 
of transportation for life is the exception. It is not for the Judge to astr himself whether 
there ace reasons for Imposing the penalty of death bnt whether there are reasons for abstain' 
fng from doing so, 1 B B.R 216 (F.B.). The rale is that primarily capital sentence is the 
normal punishment for murder and sufficient reasons should be assigned for passing the 
lesser sentence, 29 Cr. L.J. 640=:109 Ind. Cos. 364 following 22 Cr.L.J. 7d7»64 Ind. Cas. 277. 
The fact that the accused is a woman ia no ground for not passing a death-sentence 
16S8 2.W.N. 131. The law gives a diarection to tbe trial Court as to which penalty should 
be Imposed m a ease ol murder. But this auVsection enacts that where an accused person Is 
convicted of an oflence punishable with death and the Court sentences him to any other 
punishment tbe Court shall etate reasons why (he eeoteoce of death was not passed. The 
Code does not indicate what reasons shonld .be considered anfficient for refraining from 
passing a sentence of death in a conviction for murder. Judgesmnstnot shirk from doing 
-their duty however painful tt may be and must pass capital sentences in cases of delibeiate 
murder, 3 Z> B R. 163^4 Cr. I, J. 132. The reasons justifying the iodictioo of tbe lesser 
penalty must be such as ate to accord with (he established legal principles. Intckioatioa 
furnishes no ground for mitigating the punishment. Volantary drunkenness does not take 
«way responsibility of any kind unless draokenness ’amounts to unsoundness of mind so as 
to enable insanity to be pleaded by way of defence, or the degree of drunkenness is such as to _ 
•establish incapacity in the accused to form tbe intent necessary to constitute the crime ; 
drunkenness is neither a defence nor a paliatlon, 7 Lab. 14i where 1920 A.C. 479 and 13 Or. 
L.J 864*17 Ind. Cae. 800 J 18 Cr. L.J. 868s*4f Ind. Cas 930 are/cltowei. Even where the 
accused is a ptegoent Woman, capital eentence should be passed but the execution of the 
sentence shall be postponed till after delivery. <9 W.R. (Cr.) 66. Bee 8 8g2, fn/ra. The 
fact that the dead body of tbe murdered person has not been found should not inCuence the 
Court from refraining to pass a capital eentence, 3 A. 353- The fact that the accused 
murdered bis victim to escape from custody is not a sufficient reason for inaictlng a lessor 
penalty, 28 Cr. L J. 860 (2)^104 Ind. Cas. 636. 8o also the fact that evidence for the prosecn- 
tioa is purely circumstantial, 1919 M.W.N. 34=16 M.L.T. 335=16 Cr.BJ. 14=>26lnd. 
Cas. 316. Youth alone in every case is not an extenuating circumstance as would justify the 
Infliction of tbe lesser penalty, 29 Cr. L.J. 540««109 Ind. Cas. Sbl/ollototny 22 Cr, L.J. 737= 

64 Ind, Cas. 277 but the age of the accused may be a sufllcleDt ground for passing a lesser 
■ontence. 11 C W.N. 904 ; 1913 U.W.N, 34=16 U.X..T. 933 =16 Or. L.J. 14-26 Ind. Gas. 318. 
hleie suspicion of a wife’s fidelity Is no extonoation for not passing death sentence, 

30 L.W. 630=1929 U.V7.N- 269. See notes a( page 67. 

Proviso. — The object ol the beads of charge to the Jury Is to inform the High Oouit. 
should occasion arise, ol what direction tbe Judge grave in law to the Jury and the nature of 
his summing up of tbe evidence not only for tbe prosecutioa, but also for the defence, 1 Pat. 
L.J. 317; 34 C. 693; 36 0.231; 33 A. 349; 26 0 V.N. 996; 43C.L.J. 537. In trhis 
by Jury, the Comt of Session is hound to record the beads of the charge to the Jury and need 
•not write a eeperate judgment. No doubt tbe law requires that tbe heads of charge to the 
•Jury should be recorded but it Is equally clear that as (be law allows auappeal iu cases tried 
by a J^y on the grounds of misdirection, tbe charge should bo in such a form as tc enable 
the Court of appeal to say end be satisfied that it waj delivered with BulEcIent fullness to 
■tbo Jnty and that it ia auoh as to enable the Court of appeal to say that all the polnte of law 
and fact were clearly and correctly explained to the Jury, having regard to the evidence 
adduced In the case, 23 Cr.L.J. 478*101 Ind. Cm. 808 following 34 0. 698 ; 30 C.V7.N. 693. 
The heads of charge should Inolode each statement as will enable an appellate 
•Court todecido whether (he evidence has been properly laid before the Jury or whether (her* 
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iiM been aoj mUdireotlon, 1903 A.W.N. 232, The Jndge ehooM give euffiolent indica* 
tion in his charge to the Jury that he baa complied with the law, 25 C 736 and 661. 
It is not necessary that the heads of charge to the Jnry shonld be reduced to writing before 
delivery of the charge, but they ought to be written as fat as possible thereafter and when 
the facta are fresh in the Judg’s mind, they ahonid represent with absolute accuracy the 
substance of the charge and be such as to enable the High Conit on appei] to sco distinctly 
whether the case was fairly and properly placed before the Jury, 36 C. 281 ; 10 Bom. L-R. 
665. The proviso does not require that the beads of charge to the Jury should be a 
cerbifim reproduction of the Judge’s observations. This is negatived by the language 
of the proviso itself. Where It Is expressly stated that the judgment need not be written 
but merely the heads of charge and it is not feasible to have a verbatim report of the 
Bession Judge's charge it be delivered It extemporarily as there is no staff of stenographers, as 
a rule available for sneh a purpose; Hor is It necessary that the charge must be written out, 
beforehand although many Sessions Judges do preparo their charges by writing out prior to 
the delivery. Such a practice would surprise most experienced Judges of Assize and would 
and must be a matter at times of considerable delay and inconvenience and not in the spirit of 
8. 297 of the Code which contemplates the Judge charging the Jury soon after the defence 
case and the proseentoz's reply. If any. are concluded or 8. 29G which touches on the undesira* 
bility of the separation of the Jnry prior to thecharge. But whether the he'vds of charge are 
written out before delivery or not, or taken down verbatim they should be placed on record 
by the Judge as soon as it is possible for him to do so whilst what he said is fresh in his 
recollection. The record need not be meticulons or lengthy but it must give 
accurately the substance of what the Judge said to tbe Jury so that the High Court 
may, if occasion arises be able to ascertain from this record, whether tbe law and the 
facts relatiog to tbe case were fairly and properly put to the Jurors, which can only 
be decided by looking at tbe charge itself in the light ot tbe circumstsoces of each 
case, i Pat. 626 fcllctoing 1 Pat L J. 317wi7 Cr. L.J. 353w33 Ind. Cas 657 ; 30 C.W.N. 693. 
Tbe expression 'heads of charge' to tbe Jury must bs construed reasonably and must 
be held to include such statements of tbe Judge as will* enable an appellate Court to 
decide whether tbe evidsoce has been properly laid before tbe Jury or whether there has been 
misdlrcetien, 10 Born. L.R. 663 ; 1903 A.W.N. 232 ; 34 C 698 Ho doubt under this section 
aJudgelanot required towrito out in ezfenso. (hechsrge wbieb be addresses tbe Jnry but 
tbe law requires that the Judge shall set forth in writing tbe headings of bis charge to the 
Jury, end such headings afterwards form part of the record of the proceedings in the trial 
before him. As tbe term ‘beads ot charge ' Itself implies, tbe Jndge must faithfully record 
the lines upon which be addressed the Jury, both on the evidence and on tbe law and tbe 
object of these heads is to inform tbe High Court should occasion arise, of what dtreetiou he 
gave in law to tbe Jury, and tbe nature of tbo summing np of tbe evidence not only of the 
prosecution but also of tbe deteoee But tbe heads of charge do not purport, nor are they 
Intended by Statute to be an eshsostive detail of every particular which the Judge may have 
addressed to tbo Jury. It is undoubted law that It is tbe sole function of the Judge to direct 
tbe Jury on all matters ot law and tbe Jnry most take their direction in law from tbe Judge, 
It is equally certain that the Judge muitprcseottbe main case for the prosecution and for 
the defence fairly for tbe eonslderatlon of tbe Jury. Dot this does not mean that be most 
in every particular and In every detail address bim««if to every suggestion pet forward by 
the defence. IIli duty ii fairly and candidly to point oat the main and salient features of 
the ease from the point of view ot the prosecution and of the defence. And io doing so ha 
ii entitled to take into contideratlons the speeches made npon both sides, by tbe Crown and by 
the accused'i Counsel in coniidoriDg bte presentatiou ot the evidence to the Jury. The 
function ot these beads is for tbe guidance and loformatioa of tbe High Court aad It is for tbe 
Judgee on appeal to eonitrne the Leads of chargee as prepared by the Jndge and see it 
trom such heads the Judge Lae fairly aod properly directed the Jnry on points of law and 
whether bebas fairly and properly reviewed the evidence for the prosecution and thedefeoee. 
Tbe Heads of charge should record in an intelligible from and with suSelent falmesi the 
q>oinU ot law and the directions given by the Judge to tbe Jury and the record should present 
-with accuracy the suhstasce cf the charge hythe Jndge to the Jury. la cooslierlng the 
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langaage used one must not peruse tbe li«ads of charge as ibe^ were }o au iodictment. The 
method of expression and its from may be UDeatis^toey but if ia substance frain the frame of 
the Heads ol charge what ware tbe directions gti^eD to the Jury by the Judge and they were right 
and proper, (hen there can bo no ground of complaint exea though the phraseology and form 
adopted bo open to question. ‘Whatonebastose^aDdeonsidarlrom the words used Is whether- 
the directions given are fair and right. Mere informality io expression or is form would not be 
sufficient to iOTnUdate a conviction. The High Court ia to construe the charge as best it can 
and must being its reasons and common sense upontha consideration of the record and if it is 
eatisSed from & close inspection and examination of the record get forth by the Judge that he 
properly directed the Jury in points of law. »k most deobna to interfere with the verdict, 
1 Pat. LJ. 3l7eJ7 Cr. L.J. 353 at 356= 33 Ind, Cas. 637 : following 34 C. 658; 
33 C. 281; 12 A.b.J. 149=14 Cr. L.J. 63d=2f fnd. Cas 685 . Where the case was 
tried partly by Jury and parly with md of Aaseasors a reference to the beads of 
charge to the Jury is not a sofficient compliance with the requirements of this section, 
but a judgment containing the particulars specified in tbis section, however brief, 
should be wrilten with regard to the charge tried with aid of Assessors, ffstaatal 426. It fs 
very difficult to lay down any hard and fast rule as to wbat amount of judgment a Judge 
should write in any particular case aud particnlarly where be and the Jury are in fact 
performing two separate functions at the same tune. A mere reference to the charge to 
the Jury on Assessor charges without complying with Ihe provisions of this section as to a 
judgment is defective, 27 Cr. L J, 1164 = 97 Ind. Cas. 74B/olion»«p Ratanal 426 ; see also 
Or A iiO Cil of I92i\li. T. Nc. 27 0 / J925 (3f. H. C.). It jg neither convenient not 
oommeudabU for a Judge to embody his summlog up to Assessors in his judgment, but his 
doing BO doss not render the judgment illegal or invalid, 9 C.L.J. 55=10 Cr. L J. 325«»s 
lod Cas 62S. 

Sub section ( 6 ).*^The lub'Section is oew and ttmakes itclear that judgments In seonrity 
proceeding should conform to tbs provisions of the section. See S3 0. 138 in thlsoonnsctioa, 

368. (1) When any person is sentenoei 
to death, the sentence sbal} direct that he be 
hanged by the neck till be is dead. 

(2) No sentence of transportation shall 
specify the place to which the person sentenced is 
to be transported. 

Sentence of death.— Seo notes at p. 66-57. Io eotae of the BUtea in the United States 
of America execution is bnown as electrocution. The condemned person Is put oa the 
electric chair sod death by electric sbcch takes place instaotaaously. Sentence of death passed 
by Sessions Judges are subject to ooahrmation by the High Court to which the proceedings 
ate referred (S. S7AJ Ss. 875 to 379 lay down the procedure to be followed by the High 
Court and 8a, 381 and 382 docl&TO how Benteooea ol deavh when oonfitsned by the High Court 
are to be executed. A Hill has been iutrodaced in the Legislative Assembly to do away with 
death sentences. 

Sentence of traRAporatlon.— To Bbolisb this form of punishment a Bill has been 
lutroduced iu the Legislature Aesotubly as far back as 192i but the Bill has not yet became 
iaw till now. The Goreroor-Ooneral in Oonncil is empowered to epeelfy places in British 
India IO which persons sentODCed to transporation are to baconQned and the Local Govern- 
ment is to make arrangements under tbe Prisooer»’ Aot for the removal of auch convicts. 

369. Save as othencise provided htj this Code or hy any other 
laic for the time being in force, or, in the case of a 
High Court estatdisked by a Soijal Charter, hy the 
Letters Patent of suclt High Court, no Court when 
it ba? signed its judgment, shall alter or review the same, except to 
correct a clerical error. 


BssteDce of death. 


Sentence 0 ! traos- 
portation. 


Court not to allot 
judgmeot. 
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Amendraent.^Tba open{DS«ordiot tbcMcUoB la iuliet an ntw. “Thapropotal 
to repeal the wordi 'other lhaa the High Coatt* mi inteoded to remote the ponlbilltj «t 
tetdlog B. &G0 u If it gate the High Ooarli onttmited poweri of altering or retlowing their 
Jndgmenti. Hat then ere ceiei ether then tboee referred to In 8s. 893 end 46t the Code 
In trbieh e retiett of Jodgmeot li potilhle. We weald refer to B. 4S4 end etio to ehiue SO of 
the liCtlers Patent el the Preildencj High CoarU. The Indian LcgliUtan has power to amend 
the liClUrt Patent of the High Ooartt and th« amendment Introdaocd bj cUnie 37 might be 
Interpreted os an InUntion to amend the Z^tten Patent la this respect. We bate therefore 
redrafted the amendment to as to protide that oo Court shall alter or rotlow its jodgmeot 
•are oi protlded bjr or ondet any law lor the time being in force or in the oaso of a High 
Coart, by He Letter* Patent.'* lUp, 6il CommitU*. 

Scope ol the aectlon.— The Code hat been amended a number of time* and the 
LegiiUtnro has not chosen to giro power of retlew to any Court In a Criminal case. 46 U. 3S2 
at 403. In criminal matter* the High Ooort has no power to retiow or alter its judgment, 
once completed and passed ; (1913) U.W.H. 932; 33 A. 134; 46 C. 60 ; 14 C.42 (F.B.) ; 
19 B. 733 ; S3 A. 131 ; 7 JL 672 ; SO Cr. L i. 447 b 91 Ind. Cat 271 ; 46 U. 332 ; 47 U. 423 at 
430; 10 B. 176 (F.B); 80 U.LJ. 91-23 I:,.W.86 b 27 Cr. L.J. 134-61 Ind. Cfts. 1000; 
28 Cr. LJ. 370; 10 Cr. L.J. 614-3 Ind Co*. 830; ll Cr. L.J. 603=21 Ind. Cai 477: 
9 Cr LJ. 303=1 Ind. Ca*. S06, eren though the original order was passed witbont bearing 
tbepcUtl0Der,23ULJ.37t-1912U W.N. 032-12UL.T. 330 = l3Cr. L.J. 710 = 16 Ind. 
Co*. SIB. Where a case Is disposed of for detanlt of appearance or where an order !■ passed 
to tbs prejudjee ol an accused penan and by mistake or ioadrertsnee no opportunity has been 
glren to him to be beard in hli defence inch an order ie not ono to which the Fall Bench 
ruling in 14 C 41 is applicable. 46 C. 60 at 63 ; 47 M. 433 at 431 ; 80 H.L J. 51 = 23 L.W. 56 
s27 Cr. LJ. 184=91 Ind Cas. 1000. Where a cose had been decided prerlously by the 
High Court on a reference by the Sessione Judge without hearing Counsel who hod entered 
appearaneo, a second application for nrlsion Impogoiog the Msglstnte’s order on the same 
gtousd* as was put forward by tbo Sessioni Jndge will not be enlertalned by the High Ooart. 
He teslew Ue* under th« Code although U cannot be said that a Judge cannot review the* 
judgment or order in any ease. It is ecotrary to all propriety that a revision or a review 
application should be oa it could bo heard by a Jndga dlSerent from the Judge who beard 
the first appllcstlen, 23 A.L J. 1010=39 Cr. L J. 83- 103 lad Cas. 680. But when the High 
Conrt tetarned a reference mode to it by the Sessions Judge witbont finally disposing of the 
case, a different Bench duly constitated had jorisdiction to bear and determine finally the 
case, the question whether the High Court could Interlere luo molu and pass final orders 
was left open, S3 IiILJ. 633— 1927 U.W.N. 633; slmliarly where tho High Court passed a 
substantive term of Imprlsooment altering an order under B. 503 (lA), layia, releasing the 
accused on probation of good conduct by the trial court, without notice to the accused had 
been served and consequently there was oo appearance for the accused, the High Court held 
it bod power to vacate the order and ro-hear the case alter due notice to the accused, 
28Cr L.J. 831=104 Ind. Caa. 447; see also 47 U 438. But eo long as the order is nol iigned 
It can be altered, 33 C. 828 ; 46 H, 382. 8o also if the judgment is not seafeef as required it is 
not final, and It is open to the Judge who passed the order to alter it, 33 A 13l, following 
21 A. 177 and 27 A 92 ; SO U.L J. 31 = 23 L.W. 36 The proper course for the High Court In 
the case of an erroneous decislou when once it baa signed its judgment Is to report the case to 
the Local Government under S, 401. s»/ra ; see Jl.T, 27o. 40 o/ J905 (JT, IT C.) where the 
learned Judges after coufirming tbo convictioosad sentence of death passed on the accused 
entertained serious doubts as to the propriety of the convIctloD the next day and bolding 
that the High Court had no power to review the judgment already pronounced In open 
Court made a recommendation to Government under 8. 401, in/ra, for a free pardon. But it 
was held la 46 C. 60 that when a case is disposed of merely for default of appearance or where 
an order is passed by mistake or by inadvertence without hearing the accused in his defence 
and to his prejudice the order of the High Court in such a case may be reviewed. Bee 47 M. 428, 
10 C LJ. 80=10 Cr. L J. 287=3 Ind. Cas. 393 ; neither this section norS. 439, infra, 
empowers the High Court to review the judgment of one or more of its Judges In a criminal 
appeal or revision, 46 U 332. ' , ' 

87 
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Judgment. — ^The word “ Jodgment '* Is Dofc dsfined In the Ccae- In the absence ol any 
definltioa to indicate anything to the eontnry il mast be taken to mean and refer to tbe 
jodicial act of the Court in finally disposing o{ the case and must, therefore indicate only 
the order of tbe Court srhen it ia read out and signed by the Judge and cannot be meant to 
refer to tbe formal order on the judgment to be sabsequeotly drawn up and issaed merely as 
a clerical act by the ministerial officers ot the Court, 50 U-L.J- 51 at 53=23 L.W. Sds 
fl926)M.W.N.147=27Cr. Ii.J. 185* 91 lod.Cas. 1000 ; 26Cr.LJ. 553=83 Ind. Cas. 383. 
Aa order of diemjssal under 8. 203 or B, 25^, supra, is not a judgment- It is suEieiently 
clear from 8s. 366 and 357, jupr<l, that it is intended to Indicate the final order in a frinf 
terminating in either the ecnriction or ae^nittalof the accused, 31 Id 553 ;29 M. 126 (F.B.) ; 
29 C. 726 ; 28 d. 652 (F.B.) ; 46 lif. 3S2 at 402 ; 46 C. 60 : 30 Cr. h J. 749= 117 Ind. Cas. 243. 
A judgment is a decision which decides a case finally so far as tbe Court trying the case is 
concerned, but the order of discharge is not a final order, 9 Bom. L B. 250 ; 27 C W.N, 651. 
An order under 8. 421, tnfra, snmmarily rejeeting an appcalis a judgment, 19 B. 732. 
The irregularity of disposing of two matters by one judgment or to record the evidence as 
two matters together ts only an Irregularity onred by 8. 537, infra, 55 C. 400 at 403. 

Save aa othenvtse provided by thia code.^See 8 , 395 and S. iBl, in/ra. 6 . 395 
refers to whipping which cannot be carded out, in which case the senfeocecsn be revised. 
8. 484 contemplates remitting sentences and discharging the accused punished for contempt, 
ouhls tendeiiog an apology. 

By Lettera Patent of such Court.'-ltbas been now mads clear that the High 
Court's power to review is goveroed by its Letters Pateut. In criminal matters, clause (22)i 
of the Letters Patent confers full power to review a case decided in the exercise oljts ordinary 
ongmal criminal jurisdiction on a point ol law and each power of review cannot apply to a cage 
■decided IQ the exercise ol Its appellate or revisiooal criminal jorisdietioD, 30 Cr. LJ 759= 
117 lad. Css. 253. The exception contained in this section is with rsierence to cases deolded 
by a Judge oi tbe High Court presiding over the Sssslons when points are reserved for con* 
slderatloo by tbe Full Bench or on tbe certificate of tbe Advocate General, 43 M 362 at 404. 

Shsll ftUer or review Ita ludgmeot-'Tbe term 'Judgment ' is not defined In the 
Code. 'What is contemplated by the term 'Judgment ' in this section is only a decision on 
tbe merits. In 21 C 121 it was held that a judgment means tbe expression of the opinion 
of tbs Judge Of bfagistrate arrived at after due consideration of tba evidence and the argu* 
ments. In 46 C. 60 it was held that where a case is disposed of merely for default of 
appearance or an order is pas:<cd to tbe prejudice of the accused and by mistake or 
inadvertanoe no opportunity was given to blm to be beard, the High Court may review the 
same. A dismissal far default of appearance is not a judgment within the meaning of this 
section and as such Is open to review by tbe High Court which can set aside tbe dismissal 
and restore the case to file, 30 Cr. L.J. 749^117 lud. Cas- 253, see also 47 U. 423. An order 
under 8. 421, tn/ra, is a judgment and being final, it cannot be reviewed, 19 B. 733, Bo 
also orders passed in mlseellaneons proceedings cannot be altered or reviewed, 19 
Cf. L J.22S»43 Ind. Cas. 817; 35 C. S50;21 C.W.M. 344=18 Cr. L 3. 5S8»39]nd. Cas. 700; 
16 Cr. LJ. 584=30 Ind, Can. 136; 32 B. 949. A Magistrate has no jurisdiction to 
review a final order passed by him under S. 145, supra, 35 C. 350. Nor can a District Magis. 
trate review his previous order retuslng further Inquiry into a case o! discharge nnder S. 480, 
infra, iB Cr. L.J. 301nl4 Ind. Cas. 765. Alteration or review of judgment is not allowed 
by a Klagtstrate after it is eigned and delivered even where the error Is patent on the face of 
iho Judgment. The only course loft open to him ii to make a reference to the High Court 
under a. 4S8,in/»a, through the flessious Court; 6 Bom LR. 360; 22 B. 049; 10 C W.N. 1052. 
Omission to proceed with a charge under B. 76, I.P.O., cannot bo reviewed after passing 
sentence on the main charge having regard to tbe provUlone of this secUou, 42 B 202. 
Where a Judge added a note to bis judgment throwing doubts on the couclusions arrived a^ 
by bim in the judgment, it was held that the procednre adopted w.as most unwarranted. 2 A. 

S3 but where * Judge on appeal set aside the conviction but failed to order a retrial. It was 
held that he wM not precluded from making an order of retrial subscgnontly, 8 M. 58. An 
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sccidcnt-M omlsstoQ to ptM tn ordct ht to mtoratlon of property oodei B, 630, inft a, can bo 
«orroclod under tbli tcctloQ, 24 Cr. LJ. Ind. Cti. Ml; tnaklog of «n order at to 

coete etbeo the original order paired dti cot conUin any prorlitOD as to costs Is not aa 
alleralion of tbe prerlout order, 4? C. 674. 

370 . Instead of recording a jadgment 
it^i'fud^en?^*^'** nianncr hereinbefore provided, a Presidency Magis- 
trate shatl record the following particulars :• — 

(а) tho Ecrial number of the case ; 

(б) tho date of the commission of the offence ; 

(c) the name of tho complainant (if any) ; 

(rf) the name of tho accuecd person, and (except in the ease of an 
European British subject) his parentage ond residence; 

(c) the offence complained of or proved ; 

(/) the plea of the accused and hts examination (if any) ; 

(g) the final order ; 

{h) tho date of such order ; and 

(0 in all eases in which the Magistrate inflicts imprisonment, or 
fine exceeding two hundred rupees, or both, a brief state- 
ment of the reasons for tbe conviction. 

Scope of the section.— This eectioodMU wUb judgments of Proaldene? Mftgiitrates, 
A rtesideocf tlsgiitnU shoald record tho «Ute(D«ot ct the oeeuted coder e.3t3 end this 
section. CUuee (/) of this eectloo safstbu the plea of tbe accused and hU ezemlRStlaa, It 
auf, are to be recorded. It is tho dutj of the hlagistrato to roeotd the substancoot the 
examiuatloa and the plei of tbe aocosed, 27 Cr. li J. llOsPl Ind.Cas. 542. This sectloa does 
not hoyreTor requiro that a Pcesldeoc; hlagistrato ehonid ntite a judgment. All it requires 
Is that he should record certain particulars and lo tho case ot a couTlction and Bontonee ol 
Imprisonment or fine exceeding rupees two hundred, a brief statement ot the reasons for the 
CODTictlon. He need not complp with the provisions of B S67, supra, 33 C.lff.N. 931 — 
27 Cr L J. listed? lad. Cas. 691. This section itsoH does not sap how tbe particulars are 
to be recorded, but there are two other sections m the Code from which light bus to bs gather- 
ed on this matter ots. Ss S62 and S64. supra. Tbe last words of 8 364 (l) namolj ' or in 
the case of a trial by a Presidency Slagistrate ’ wero inserted in the Ameudlng Act of 1923, 
thus making tbe other eub-eections of that section Inapplicable to a record made by a Presi- 
dency Magistrate of an examination of an accused person In the courseot a trial held by 
him, Tho same Amending Act introdneed two sub-eections in 8. 362, supra, namely, sub- 
sections {2A)and (4). Sub-section (4) of 8. 363 dispensed with the rocordiug of evidence aud 
tbe framing of a charge in non-appeslable ewes In trials by Presidency Magistrates but said 
notbingabout the record ot examlnationof tbe accused, Snb-section (2 A) to S. 362 expressly 
provided for a memorandum of the sobstance of the examination of an accused being kept 
by the Presidency Magistrate signed by him in appealable cases only. The reanlt is that 
non-appealable cases are now left severely alone confined lo the protection that this section 
by Its own terms would aflord. It is idle to imagine that the Legislature while expressly 
taking away the necessity to record the evidence and to frame a charge ns it has done by 
•enacting eub-section (4) of 8 362, supro, fanon-appclabte cases thought of a racord in fall or 
«f the substance of the examlnationof tbe acensed In sncheisei Ths result la that while 
the column provided lot the purpose In the form presotibad in this section must bs filled up 
oo bard and fast rulevrasooniemplatedastobotr thatshould be dona. The entry incolnma 
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(ft «ttb« worf 'Vasbdd nrSelealootsjplUBcewItJi law, SS C-IT.K. 6j3si9 CLJ. 281 

»SQCp.IiJ.82S->llSIsd> Cas.ec^ II ngtiins that is cases when a Pmideaer Ifasutrats 
reeoids a cesrietldB he shall Kcord a brief etateaest of the msoos which 
Isdoctd the hlagistrate to believe the evidesce for the pr j e e eotion. A jodgiaeat to 
the eSect " 1 convict the aecnsed, 1 believe evidence o{ the conplaisant and his witnesses *' 
gnea sot eathfx.ths veqniretnenU cl this section, IT Hem. L-B. 890w7 Cr- L. Ser. 2= 
16 Cr. L.J. 771—31 Ind. Cas. S71. It U not stsScient for hin to record “ thai i\e (fence 
is jTCTed“, 27 C. 451. The hlssi^tate choold record his reasons for the ccnvictjan in 
inch a EianBer that the High Ccnrt in revision any judge whether there were scficient 
cisUrials before the Usgistrate to support a ccmvictica, and fsilcre to do so is a grave irre- 
gniarity, which In znost cases wcnld be scCcient for icterferenee, 46 K, 253 but where all 
the record before the trial Court, is available before the High Conrt is revision, czslssicn to 
record nasoss will net be a subtantUl failure cf justice, «Hf, at 256. The law dees no^ 
dsaacd a full and ccnsplete etateoent of reasocs. 31 C. ES3 ; 27 C. 461 ; 13 C. 272 ; 6 C. 579 
asdin petty cases of fine, the decision may be recorded shcitly, l4 C. 174. Although the 
soctioD requires only a brief staterneat of the reasons for conviction instead cf a j'cdgsent, 
this must be done, in such a way that the High Ccnrt in revision cay be is a position to 
judge whether there were snfieient caterials before the lower Court to support the eenvictien, 
8&WJ(.5S7;seealso46M.253;23Cr.JL.J-e02-ESlcd.Cas.B26; 21 Cr. hJ. 656=57 
Ind. Css. 672;17 Boc. L.R. 890=16 Cr. LJ. 77l-=31 Ind. Cas. 371; 27 C. 461; 13 C. 272; 
and the canission to record some cl the particnlafs required by this section is only an 
liTegnlarity,27 Cr.U. 1131=97 Ind. Cas. 651. Ueder S. 40, infra, a Presidency Magistrate 
when snbraittinE the records of any proceedings called for by the High Court in the exercise 
ol its KvlsUeal iurisdktioa may submit with the records a statement sett- eg forth the 
grounds of his dedslon, practically anew judgment setting forth any facts which he thinhs 
maUiisI after pemsiog the grounds set forth in the memcrandum cf (eriricu filed in the 
High Cenit, acd the High Court is bound to censider such statement before lettiog aside 
the deeslon ct order fought to be revised. 

PfCVloO* eoovietloB.— When enhanced pusishmest is swarded on aceonat of pw 
tictis convictions it should be set forth in the Oslendar, when the previous eoDvietiens were- 
charged and proved cT confessed, Hale Jfod, Cr.H»7«e/iV. This should be set cot 
justifying the sentence impoeed, 8 G.W-K. 5S7. 

The ptovistons of the section do oot apply to cases under Workmen's Breach of Contract 
Act, xm of 1S59. 27 C. 131; 4 CWJf. 253 ; 20 M. 235 • 4 H. 231 5 11 1. 262 J 16 B. 363; 

6 Bom L B. 255. 

3V1- (J) On the application of the acensed a copy of tbejndg** 
ment, or, when he so desires, a translation in his 
eti^to hi language, if practicable, or in the language of 

accused ca applies* thg Coutt, shall be given to him without delay. 

‘ Such copy shall, in any case other than a summons- 

case, be given free of cost. 

(2) In trials by j'utj* in a Court of Session, a copy of the heads of 
the charge to the jury shaD, on the application of the accused, be given 
to him without delay and free of cost, 

(3) "When the accused is sentenced to death by a Sessions 

Judge, such Judge shall further inform him of the 
ttateced to period within which, if he wishes to appeal, his 

appeal should be preferred. 
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ThU Mellon ud 6. 6<8, In/rA, kr« dUt!n«t. ThU teeUontsferi to a eo;7 el the iod^enl 
In ib« UoRiUB« et Ifaa aceoMd tbe Rrint ot vbteli U eompalsorr at tbo aecnted Is entitled to 
bare a copy in bit own Itngnsge. Bee B. 6(8> tn/m, which cnKli, that copies o( proceedlngt 
«nRht to be (nmithed to the pectont aQeeted'tbctehj, Conrt'tee payabie on a copy or Irantla* 
tlon ol ^ndRment la a case other than a tammooe caea a copy ol the beada ol charge to the 
■Jury, and a copy or translation ot the Judgment in a tummoni*ca«e, when tbeaceoMd It la 
jail It remitted In the cxetcite ot the poweta eonUtted hy 8. 85 ol tbs Court Fees Act hy 
the Ooremor^eneral in OottuciL Sm ilule 3tG(e) ond (d) d / Ifad, Cr. Buies of Pr* Blmilatly 
a copy of the charge framed nndet 6. 910, tupra. ft exempted. 

Sab-aeCtlOQ (3).'— Llmltalion lor appeala to the ^Igh Court In cases ot persons 
eenteaeed to desth Is 1 days nndet Beh. U, Art, l&O ol the Limitation Act, IX el 1909. But 
tn practicQ this is ot tery little Importance, for in lUftrrtd IrisU the High Court Is bound 
to f 0 into the whole eTldeoee to satisfy Ittelt whether the eouiletlon and eenteoco could be 
-sustsiDrd and It mahei no dlflerenee whether the aoeuted hat preferred an appeal ot not. 

372. Tho original judgment shall bo filed with the record of pro- 
ceedings, and, where tho original is recorded in a 
h^VianSated *** different langoogo from that of tho Court and the 
accused so requires, a translation thereof into the 
language of the Court shall bo added to such record. 

373, In cases tried by the Court of Session, 
the Court shall forward a copy of its finding and 
sentence (if any) to the District Magistrate within the 
local limits of whoso jurisdiction the trial was held. 

Tb« eoaeindiog words of (ha section 8T« topoitanl. If tbsre Is more than one Oislilot 
llaglstrate la any Sesilont dieiaioo ccatitUogof (wo or more distriots as contemplated by 
S. 7. supra, a copy ol the finding and senteoce should be mdI only to the Diitciot Ilagistrate 
wnibin the local limits c( whose JurUdictloo the trial was held. 


Court ot Bession to 
sand copy ot finding and 
sentence to Bisttiet 
Magistrate. 


CHAPTER XXVII. 

Of the SuBMisaxoN of Sentehces fob Confiruation. 

Sentence ol death to 374, When the Court of Session passes sen- 

lie Bubmittedby Court teuce of death, the proceedings shall be Submitted to 
ol Bession. High Coutl aud the sentence shall not be execut- 

ed unless It is confirmed by the High Court. 

Scope of the aectfon.—The protUiona ol thU sootlon do not require the oonTictlona 
but only sentences ot de^ib to be submitted, for oonfitmaiitm by the High Court, 17 Bom. 
X.R- 1072 at 1074; S N.W.F.H.C.R. ISO. The beading ol the Chapter Is, ‘ of submission ot 
sentences tor confirmation '. See also 8s. 378 aod 881, infra No considered oase Is cited In 
which It was heid that upon argument that the erideace in support ot the faots found by the 
Jury is laid open by the mere submission to the unrestricted judgment of the confirming 
Court, 17 Bom. L*R. 1072 at 1073 ~ 16 Cp. lid. 8l8«a8t Ind. Gas 994 * 2 C W N 49 * 
Satanlal 710. Eren In cases where tho tnal la by a Jury, the High Coutt’must go’into the 
tacts beforeconfirming the oonTiolian,2C.W,H.Oat 80; 19W.R. (Cr.) B7* 30C.V.N.166s 
*27 Cr. L.J. 878s92 lad. Cas. 890. Where a Jury unanimously tound the accused guilty ol 
anntder and the Judge accepting, the verdict convicted and sentenced the accused to the extreme 



m 


THE CODE OP OBIUIHAL PBOOEDDBE. [OHAP, SSYIf 


peDalt^ of law subject to tbe coB8RaaUon of the senteoce bj tbe Higb Court ander (bis 
EectiOD, tbe High Court, on tbe erldenca on record, beid tbat it was otterly uosala to accept 
the evldeoce adduced as coaclasive and therefore acqaitCed the accused, 29 Cr. I>.J. 633s 
Hi Ind, Cas, 335. Tbs entire case is open to tbo High Court under this section bat ibat^ 
assumes that whatever has happened before the ease comes fi’r confirmation before the High 
Court has been done in strict accordance with the prorisioas of law and if the High Court- 
finds that there has been no proper trial of the case before the Sessions Court, tben the onl? 
course open to the High Court is to set aside the conviction and sentence and to direct a 
retrial of the case, 31 C.'ff.H. BSladB CL.J. 31a2B Cr. L.J. 732a 103 Ind. Cas. 790. 

Even where a sentence of death is passed on the unanimous verdict of a Jary the whole 
case Is re-opened before tbe High Court both on matters of fact and on matters of ]aw« 
17 Bom. L.R. 1072; Ratanlal 710, see 8. 418 (2|. Tha High Court when dealing with the 
case as a Court of Heferanca is entitled to telp on evidence rejected by the Sessions Judge. 
25 B. IBS. 

It IS not proper for a Besaions Judge when referring a sentence of death for oenfirmation 
to recommend the prisoner for mercy. The law allows an alternative sentence and the 
responsibility of deciding whether there are sufiicient gronndsfoi not sentencing the prisoner 
to death vests upon the Sessions Judge himself, JtuUSiS. Had. Cr. BuUt ofPr. 

^ For warrant of commitment under sentence of death and warrant of execution of a- 
seatence of death, sea Form Nos, ZXXIV and XXXV of Scb. V of the Code. 


3*75. (1) If when sncli proceedings are submitted, the High Court 
thinks that a farther inquiry should be made into, 
or additional evidence taken upon, any point beariDg* 
tber Inquiry to be upon the gniU or innocence 01 the convicted person, 
eriSnee^^to ““^7 make such inquiry or take such evidence 

itself, or direct it to be made or taken by the 
Court of Session. 

(2) Such inquiry shall not be made nor shall such evidence be^ 
taken in the presence of jurors or assessors, and, unless the High 
Court otherwise directs, the presence of the convicted person may be 
dispensed with when the some is made or taken. 

(3) When the inquiry and the evidence (if any), are cot made and 
taken by the High Court, the result of such inquiry and the evidence 
shall be certified to such Court. 

tinder this sectiou the High Court nuy Itsolf record furiber evidenco Aud the presence- 
of the accused {s uot necessary, 23 H. 523. or It may admit evidence rejected by the Sessions 
Court, 25 B. 168, or it may order a new trial on tbe ground that the evidence was incomplete 
and farther evidence was required, 6C.W.N. 921; 19 0.W.H. 656. In 12 Cr. B.J. 412, the 
Chief Court of Fnnjab made a loss! Jnspeotlon of tbe scene of crime, and admitted also- 
further evidence la an appeal from a oonvictloa foe murder. 


Power of High Court 376. In any case submitted under section- 

MMi cMTinionr°*°' ^74, whether tried with the aid of assessors or by' 
jury, the High Court — 

(o) may confirm the sentence, or pass any other sentence- 
vrarronted by law, or 
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(&) may &nnnl tbo conviction, and convict tho accused of any 
offence of \vhich tho sessions Goari might have convicted him, or 
order n new trial on tho same or an amended charge, or 
(c) may acquit tho accused person : 

Provided that no order of confirmation shall bo made pnder this 
section until the period allorvcd for preferring an appeal has expired, 
or, if an appeal is presented within such period, until such appeal is 
disposed of. 

Practice.— There hu been a prv:Uce long esUbllihcd and irell recognitod that when aa 
tecased appetn before tho Jodge on ac«pl(el cherge, the Jodgs Ii ftccaitomed toreqnest a 
toember of the bar vho pnetteei before him to DodcrUko tho defenee of the acensed. That 
obligatbn hai alrrapebcen recogoliedbp theprotenion trblch almjabaTC wUllaglp Bodertakea 
the defence of (he accused co charged. Where a Judge did oot appoint or reqaest any member 
of the profession to condoct the defence and the case vat practically tried es parU and the 
difQcnltlee vhleh appear in the CTldenee hare not boon cle.ared np in the coureeotthe 
erosi'CZtminatloQ either by tbeaecosed hlmtelf orthe Jodge. thsTIIgh CoOrt finding It finable 
to confirm the conTletlon on the etldence aa It etood finder eab'ScetlOD (&} of thii seetioo 
ordered a new trial asking the Jodga to ece that eomo gentleman of the bar represented the 
accfised before him, 19 C.W.N. 9C6- IS Cr LJ «9i>29lDd Caa.321. In any case which 
comes before the High Court or a Court of Setslon. tbo Court may engage a pleader to 

defend an aeeqied persoo it the charge it each that a eapital seDtenee is possible aod the 
accused hae not engaged a pleader aod le not possessed of sofUeleot mcaDS to do so, ilad, Cr, 
ifufes o/^r. ilule ISO : the Coort of Sesslos or the Iligh Coart shall use its disoretioa as 
to tbs appointmeot of a pleader for the dofcocoaod 11 there are soTsrvI ^enssd and their 
defeoees aresoeb, that it appears to be aodesirable to eotrnst tbo defeneecf all the aecased 
to one pleader, mote pleaders may be appointed as the aecossity of tho rase may teqoiro, sMd 
liulel52 and the pleader or pleaders so appointed shall be furolsbed with the necessary 
papers and allowed suiEelent time to prepnro for the doleoce, bid, Tiula idJ. 

The High Court may confirm or annul conviction.— Under this section the High 
Court Is entitled to go Into facts evea when tbo oouvictiOD is by a Jodgo assisted by Jury 
altbofigh the trial was by a Jnry. 8. STS, aupra, and this section go clearly to show that the 
High Coort must deal with the ciso upon tbo facts as well as with rofcreoce to any questions 
of law arising in it and tbat its powers are not limited in the way they are in an appeal from 
a conviction bad in a trial by Jury, 2C W.N 49 at 50; 19 W.K. {Cr)67; 23Cr. L J 33 (F.B.) 
>54 Ind. Cas. 657. Under this sectioo tbo High Court u eotitled to convict the accused when 
acquitting him on a charge of murderot theoOeoce under B. 201 , 1 P 0,, causing disappearance 
of the evidence of morder, provided there was evidence on record to sustain it even though 
the trial Court had not recorded a finding on that count, 14 Cr. L J. 278=19 Ind. Cas 710. 
See also the recent decision of the Privy Council in 6 I<ab 226 where it was held that the 
conviction for the lesser ofience under 8. 201 1.P.O, could be eustained even though there 
had been no express charge under 8. 201 where there was evidence on record to establish the 
charge. In 17 Bom. 11.8. 1072 at 1073«>16 Cr. Ii J. 818a31 Ind Cas 99^, It is stated thns 
“It appears to be the practice of this Court that where a prisoner has been sentenced to death 
even though the coDvlction was had on the nnanlmoua verdict of a Jury, the whole case is re* 
opened before the High Court both on matters of fact as well as on matters of law. I desire how* 
ever to reserve my opinion as to the eorreclnesscf tfaepractice to which Ibave alluded, should 
the question of its correctness ever arise for judicial declaion. “ But it was held before the 
amendment that this will not apply to the case of a co-aceueed not sentenced to death, and 
an accused on whom a sentence of transportatloa for life Is passed may be In a worse poiitioo 
than a oo*aconsed sentenced to death, 2 O.W.N, 19 ; 11 B.L R. 14, but now see the new eub* 
section (2) to 8 418, infra, which renders obsolete the above decisions, and enacts that in a 
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case tried hfaJor^whea any parson iafiestenced to death, any other person conTlcted 
with him and given a lesser sentence may appeal oa a matter of fact as well as on a matter 
of law. 

Or order a new trial. — The High Court when acting under this section may set aside 
the conviction and order a new trial when it is of oplniou that the evidence was incomplete 
and further evidence was necessary, 6 C W.N. 129. 

Provlso.*-'It is significant that under this proviso It Is only after the disposal of any 
appeal which could he on a matter of law where the trial is hy Jury under 8, 418, infra, that 
the power of confirmation or otherwise of the sentenea of death can be exercised by the High 
Court, 17 Bom- L B. 1072 at 107$sl6 Cr. 1< J. 818^31 lad. Cas. 091 

3VT. In every case so submitted, the confirmation of the sen- 
sence or any new sentence or order passed by the 

Confirmation or new High Court, sbal/, when such Court consists of 
sentence to he signed . »-»-a 

by two Judges. two or more Judges, be made, passed and signed 

by at least two of them. 

378. When any such case is beard before a Bench of Judges 
Procedure In ease and such Judges are equally divided in opinion, 
of difieranoe of the case, With their opinions thereon, shall be laid 
before another Judge, and such Judge, after such 
hearing as be thinks fit, shall deliver his opinion, and the judgment or 
order shall follow such opinion. 

Scope of the section.— This section laysdowa the proeedoro to be followed in cases 
where there arises a difierence of opinimt between the Jndges bearing a case submitted for 
ooofirmation of eenteace, when snch Judges are equally divided. The case with their opinions 
ehall bo laid bafors a third Judge and the judgment or order shall follow the opinion of the 
third Judge. A deliberate opinion of one Judge io favour of acquittal upon a grave question 
of the weight of evidence Id a case beard by a Beucb of two Judges should tpi9 facto 
constitute in most cases sufficient reason lor creating such serious doubt that the benefit of 
that doubt should be given to the prisoner, 1886 A-W.N. 275, This view of JiJaAmood, /, 
was dissented from by a Bench in tbedeouioa reported In 1867 & W.H. 12S on the ground 
that llahmood, J., omitted to give any weight to the fact that In snob a e.sse as he was 
putting the Judge who actually heard the witnees give evidence and saw their deme'iuoar at 
the trial and bsd found the guilt of the ptieouer established. The case of Bcmaru’amf 
Owndan reported in 27 U. 271 is a typical case under this section. There the Sessions 
Judge of Coimbatore sentenced the accused to death, subject to tha confirmation of the High 
Court. In hearing the Be/rrred IVsai, Btr ^u5rmanta Offg. C.J., and Boddam, J. 

diQcred in their opinion, Bodiam, J„ was for settiog aside the conviction, while the Offg. O.J. 
was for confirming the conviction but for commuting the sentence of death, to one of 
trausporation lor life. The case was referred to » third Judge, Sir Baihyam Aysangar, J,t 
under the section, and that learned Judge while confirming the conviction sentenced the 
accused to death as ha found no sufflcleut grounds for commuting the sentence to one of 
transpomtion for life. Bee for a converse case, 17 C.W.N. 1213 b 14 Cr.LJ. 642«>21Ind. 
Cai. 832, where the third Judge before whom the caso was laid passed a sentence of trans' 
portatlon for life on the ground that ono of the Judges had expressed strong dlsatisfaolion of 
the prosecution evidence and that the capital sentence was hanging over the head of the 
•censed for six monlbs for which he was not responsible. Seo also 33 C.W.N. 1226 Eee also 
1887 A.W.N. 125. If In any cose of mnrdcr under 8, 302, LP.O., one finds two learned Jndgea 
arc in disagreement over the qaettlon of lentenoe onafavouring death penalty and tfao other re* 
commending that transportation for life would meet theends of Justice, that In Itself Is a snllici* 
eni ground for bolding that death penalty should not bo infileted. This Is not an Iniloxlbie role 
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er tbkt tbe tbirS i9 wbom t!bft larntte? {■ referred oa Ifar ^autloa of »estcneo Ii QOi 

nqQired to g') Into tbo wre fcliQMlt Or to for Islineelf frbrtber tba cuo ifOiU ono for 
inQictlog tfa« dwtVh pco»U 7 , 33 C.W.K. iWi at 1231. It v*4 prt>|>o»ed to omeod thU tt%te of 
tbo lair. Mrcchllyoe to wbat oocorred |0 22H.3?t. wbers the (bird Jud/^o diOerin;; from 
tbo tm learned pase«d • irotenoa oMnth. to bar* tb» caae board before three Jodgea 
or bf aootber Judge iMIlog along wttb Ibo tm Jodget who differed, but the aojendment wu 
DOt accepted, and tbelawnow remalat tbe »ame aa befora. 

After atrch hearlngr f>b thinka fit.— Tba third Judge ii not bound to bear tbo 
paTilfit, It ie left to bU dleeRlIan to bear or not, but ai a matter of praetfee the Ibird Judge 
bean tbe ca«« lull; eloce a ^ueetloa of life mod death U loroUcd. 

Jadgment or order ahall folfoer bta opfnlon.'-Under Ibti eection tbe third 
Jodge liestllled to order a retrial ol the aeeoiod. 8oe flL.W.118. 

3V9. In cases submitted by the Conrt of Session to the High 
Proeeda \ c*wa Confirmation of a sentence of death, 

aubtauted to Wfeh the proper officer of the High Court shall, without 
^urt for coaflrav delay, after thoorder of confirmation Or other order 
bos been made by the High Court, send a copy of 
the order under the seal of the High Court, and attested with his 
official signature, to the Court of Session. 

Thli ceetloq deili with tba proccdon la bo adopted bf the Xllgb Coatl oq tbe eo&fiitaa* 
tioa cf the eehtaace of daub io casea cubmitted (e It. Tbo IloglitrAr la to aend without dalsj 
a eopj of tbe High Coutt'e order codec tbe teal of tbe Uigb Court with bla afguature. 
Settioct Jadgea tee directed to iasoe a warraot to Form Ho XXX7 of 8cb V of tbe Code 
IsmcdUtelr 00 receipt of the order oCcoafltmatioa and ahall appoint tberaio at the data of 
execotloa • dap aot lesa tbaa 91 de/a, not more than 29 dije from tbe d-ite of aoeb reooipt 
•nd tbe erarraot ahalt be accompanied bf a copj of tbe Cigb Court’s jodgffieot, Jftda SS&, 
Sfad. Cr. Hulaa cfPr. 

380. 'Where proceedings are eabmilted to a Magistrate of the 
. first class or Sob'divisional Magistrate as provided 

pttwedote in cana , .. , -.r - . , 

eubinitted by Msg?!- by section 662, sucb Magistrate may thereupon 
t”«t under 8 ^ 562 *^^^ settlence ot make such order as he might 

have passed or made if tbe case bad originally been 
heard by him, and, if he thinks farther inquiry or additional evidence 
on any point to be necessary, be may make such inquiry or take such 
evidence himself or direct such inquiry ot evidence to be made or taken. 

Tbfsrectfon was introduced in tba Code of 1^8. It deale with tbe proseduro to be 
toUowed ta wbieb aia aubmUted to & llagiatrata of tbe Brst class or Sab-dWUlooal 
Haglatrate, by a blegistrate wbo hoot ompoweced’to act under 8. &S2, tn/ra. A District 
bfagislrate to whom a case {• eeot op by a eecond elaea MegistratA has uo power to send broV 
tbe case (or passing eeateace oa tbe giouod that the peoTlaloaa of S. fiG2, in/ra were iuappli* 
oable. He is bound by this section to pass eneb Moteoce or order as be msy bare passed or 
made if the case had beeu originally beard by him, 7Cr. L.J. L.BK. 159. Wbens 

first class blagiitrate cDUTietatbe accused aod passes » lestence under this section, eu appeal 
{torn inch a goutIcUou lUe to tbe Sessions (^ott and not to tbe District bfagistrats, as tbe 
pTOceediugs of the first class UagUtrate amoaated to a frid! giving a right of appeal to the 
Sessions Court under B. 403, in/ra, 17 Bom. L.It. SSSsvCr. L. Bev. 127slO Cr.L.J, 
7SS>>31 led. Cm. S3S. 

83 
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May pass such sentence or order, etc.*~7be point whetber a Hagistrate to wbom 
tba case is sent up could pass an; other Older tfaan an order for release of tbe accused on, 
probation of good conduct under 8. 562^ <n/ra, has bean decided In the affirmatlra in 
16 Cr-D.J. 535=^29 Ind. Cas. 663. Bee 7Cr. t J. M9; 6 Cr. EJ. 475>4 L.B.R. 277. In tbe 
case reported in 17 Som. L.R. 893s7 Cr. L. Sey, 129a>i8 Cr. L J. 73Ss3i Ind. Cas. 338, 
the first class Magistrate to nbom tbe ease was anbmitted for an order under 8. 662, infra. 
Instead of passing the order under 8. S62, infra, sentenced the accused to imprisonment and 
fine and there it was held that the convictioo was legal and an appeal from such coaviction 
la; under 8. 409, infra, to the Sessions Court. Can be pass au order demanding security 
from the accused for keeping tbe peace? The words ‘*maynaf$ such order as he might have 
passed or made if the case fiad originaHy ieen tried by him" eeem to suggest that he could 
pass an order demanding securit;. 


CHAPTER XXVIH. 

Op Execution. 

38 1 . When a eentence of death passed by a Court of Session is 
submitted to the High Court for confirmation, such 
paSrSe%'!* 376 !^“ Court of Session shall, on receiving the order of 
confirmation or other order of the High Court 
thereon, cause such order to be carried into effect by issuing a warrant 
or taking such other steps as may be necessary. 

Ever; confirmation order of the High Court is to be comcnDDieated b; the Bessioo 
Judge to the Superlutendeat o( Jalt where the prisoner is confined within 31 hours o( the 
receipt of tbo order b; tbe Session Judge and the Sessions Judge issuing a warrant in Form 
ZXXVIofSch. V. ehall appoint therein as the data execution a da; not less than 31 days 
not more than 2S days from the date of such receipt, tbe warrant ebail also be accompanied 
by a copy of the High Court's Judgement, Rule 250. ifod. Cr. Buies of Br. 

In India the eentenee of death ts carried into effect by baogiog tbe condemned prisoner 
by tbe neck till be is dead. See 8. 368. supra, but in soma of the States la the United States 
of America a prisoner is executed by passiog tfarougb'his body a current of electricity which 
causes mstantaneous deatb. The process is known as ' puffinp the condemned person on the 
electric chair ' and execution is known as eleetrccvlion ; see notes at pp. 66*57. 

For form of warrant to be issued under this eectloa sea Bob. V, No. XXXV, infra, and 
after a commut.'ition, Form No. vxxVr. Tbe warrant should he addressed to tbe officer 
in charge of the Jail and in the case of several accused a separate warrant should be address* 
cd for each prisoner seedl.H’.O. Pro. dated 13th ilarch, JfifiS and SSrd November, I8S8. 

Section iof the Fr'isoners Act, niol 1900 auacts that officers la charge of prUona ehall 
forth'With .after execution of tbe warrant returo snob warrant together with a certificate 
endorsed (hereon and signed by him showiog how the warrant was executed. 

382. If a woman sentenced to death is found to be pregnant, 

Postponement of High Court shall order the execution of the 

capital eentence on Sentence to be postponed, and may, if it thinks 
pregnant woman. commute the Sentence to transportation for life. 

Woman aentenced to death Is foued to be preyoanf.— When tbo prisoner Is 
qolek with child sneh a state is always held to be a bar to eventosl capital pnoisbment, 
3W.E. ICrl 15. 
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6s. 381—3841 

Ttie tilth Court «hall order, etc.— Th« High Conit the enlj Jodlclal tribODA] 
tmponend to fottpooe the cxtooUonolaMQtcBoool death patted aodcocdenicd on a woman 
who Is toond to bo pregnant, Weir II. Ul; IB W.R. (Cr.) 66. The nigh Court if It thinks fit la 
alto enpotrered to commnte the Motenca to oooei treniportatlon for life under 8. SCO, lupra. 
This la an insUnce where the High Court allot algniog and prononoelng Judgment msf 
alter the Judgment. In England where a woman Is aenteneed to dettb, the oletk of the Court 
alter icntence It to ask whether the woman hat anything to tap In ataj of exeontlon of the 
ecntcnce. It the then ellrges or the Court then or later on, has reason to suppose that she la 
pregnant, a Jnrp of twelre matrona thoold be cmpannelled and awom to trp whether or not 
the It quick with child. The Jury maj bo emptonelled forthwith, the Jodgo first ordering 
that all the doors be shut and no one mutt be allowed to tears the Court, If the matrons desire, 
the asiistanee of a medical man. a medical man is requested bp the Court to retire and exa* 
mine the prliouer. When hit extmlnation It concluded the Jury of matrons Is recalled Into 
Court and hit eridence Is glrcn In their pretence and that ol the prisoner. lithe Jury finds 
that the prisoner It quick with child theConrt stays ezecDllon of the capital sentence until the 
haibeen delirered of a child or It line longer possible In theoonrie ot nature that tbe should 
be so delirered. Arch. Cr. PI. To. d/V.,j*. aat.fasMEd.). It Is for the prisoner to plead preg- 
nancy and unless tbe hat so pleaded a Joryof tsrelre matrons need not necessarily bo 
appointed, 2 Cox. 261. 

For form of warrant as to eommntallonol sentenca ico Seh. V, Form No, XSXVI in/ra, 

383. Where the accused is fientenced to transportation or unpri- 
fiooment in cases other than those provided for bjr 
ten«r°of'* trinipot* Section 381, the Court passing the sentence shall 
tailoa_ or Imprison- forthwith forward a warrant to the jail m which he 
IS, or 13 to be conilned, and unless tbe accused is 
already confined in such jail, shall forward him to such jail, with tho 
warrant. 

Section 93 of tbePrlsloners Aet.IIIof 1900 empowers tho Local QoTernment to appoint 
places lor the confinement of prisoners under sentooce of traosportation and removal thereto. 
Ad order sentencing an accused person to undergo Imprisonment in a poUca lockup which is 
cot a jail under this section la Illegal, 15 Cr- L.J. 10s:22 Ind. Cax. 1S4. Ordinarily a 
sentence ol imprisonment ought to commence from tbe time tbe sentence is passed unless 
there is some lawlul n&tou tor oxdeimg it to commence at some luture time, 3 B L.B. (&p- 
Cr) S0-12W.R.Cr.47;7OLR.393;8Cr L.J. 217. The exceptions are to be found in 
Bs. 85, 396, 397, 89S and 126, infra, A Magietrate is not entitled to suspend tbe commence- 
ment of the sentence even of a short eeotence, so as to enable an accused person to prefer 
~ an appeal. 

Shall forward him to auch Jail with the warrant —The High Gonrt when 
hearing s reference under 8. 307. attpro, does cot exercise its ordinary original criminal 
Jurisdiction but only the powers of a Court of reference in a criminal matter and when it 
convicts and sentences the accused, it has power to send tbe accused outside the presidency- 
town with its warrant to the Jail in which be la to he confined, 29 C. 286. (F.B.) Every 
warrant shall endorse in the language In which it is written tbe age, caste, place of residence, 
plea of tbe priaionei as also tbe opinion of the Assessors, if any. If previous conviction !s 
proved, the back of the warrant eball also contain tbe offence, the sentence, and the designatloa 
of the authority who tried and convicted tbe accused, Bom, H.C. Crl. Ctr,, p.S3. 

384. Every warrant for the execution of a sentence of imprison- 
ment shall be directed to the officer in charge of the 
Direction of warrant .^.i , . , . , . . ... 

tor execution. ^ iwi* or Otter place in Which the prisoner 13, or IS t& 
be, confined. 
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tad to tlto tbt rtMrtry of tbe ttaoBOt oadtr toeb t warrant, 30 Cr. L.J. 63Sw 
116 lod. Ctl. 691, Thu McUon doea ooi oontemplaU any tori ot Inqairj or order. It li «• 
» matUr ot (act merely an action b; tha Ooart ItaaK eonacqaent on tome pratloui otdeca, a.]i-, 
aperton eoDTietcd and fined or ordered to be Imptltooed in detaolt o! p-ijment of tbafloa 
when payment ot fine it related the Conrt will then tend tbe reeatcUrAnt perton to prlaon 
and then tabe action under ibli teetlon. An order patted by a Maglitratedlroctioga warrant 
to Utne if merely a cenMqoentiil and anelUiary order and It not an order which an aceneod 
will bare to attach in appeal qt reriiion. There U no proiision made in tbe Code lor attach* 
leg inch ancilllary ordert allhongh thereare wcApone in the armonry of theCoarUtopreTent 
or pnniih an attempt ary by the Tort Trail, to Illegally attett drmaget on an application 
made ondcr tbe Port Trait Act which !a not a jadictalordar hot only, an execoliro ona which 
cannot be rerired by the High Oonrt, 36 Cr. L.1. 1263a63 Ind. Cat. (DOT. 

Sub.tectlon II)— Tbit aectlon preecrlbea that a floe, i( not paid, may be recorered 
by attachment and aale ol any morerbte property belonging to the eflender. Whether bj 
the words ** moTeable property belooglflg to tbe oOender *' It wat meant property belongiog 
emlnslTely to tbe ofieeder or whether It will loclode Joint lamlly property alio, in which 
the ofieoder hat an Intereat, and tfaeretcrecan be proceeded agalnit Under tbti tcciion wM 
left undecided in 49 B. 906. Bat the teetlon It tlleot with regard to the power to award 
Imprisonment in delaolt ot payment of floe in the case of an ollenee which it prorlded 
(ot in 8. Cl, I P 0., 21 C. 979 at 930. Sarplua tale proetedt In the bands of a mortgtgeo (or 
payment to >he mortgrgor is not a debt, bnt any money held in tnut for the mortgrynr and 
U liable to attachment under this ie«tloQ and tba Crown it antUlcd to ptiarUy oeer&nT 
prirate lodirldaal to tcAllte tbe floe imposed on the mortgagor, 40 M. 767. Bee alto 23 H. 457. 
The decision in 1917 U.W.N. 10Ss4L.W. 613»<J8 Cr.Ld.lw96 lod. Cat. 633, which 
held that moTeabla property did net ioolode a debt i* of deobltal aotberity after the new 
ameodmeatof the teetlon by lobstitatiog *' attacbmeot*’ lor “diitmt.*’ Growing crop* 
are net moveable property under tbli aeotion, WeU 11, 444. But now under cl. 14) tbe Court 
may Itsae a warrant to tbe Collector of tbe Dletrictaatboritlng him to reallio theamount 
by cxeeotion according to civil process by attachment and sale ot tbe growing crops of tha 
delanlter. No revidoa lies to the High Co ort against an order (or attachment nnder thia 
section, 6 Cr. L. Rer. 116. 

Proviso.— Cetore tbe amendment, liability to fine did not cease even alter the loll 
term of imprisonment ia default has been undergone by tbe otiender. Because it was held 
that the imprisonment in default o( payment of fine was Inteoded as a punishment .for noo- 
peyment and not as a latislactlon and discharge of tbe amount due. Now if the oflender 
has undergone the whole of suoh imprisonment In default, DO Court ehall iesae a warrant 
unless tor special leasont to be recorded in writing, it considers it necessary to do so. See 
B To, I.F.O., which provides that B fine may bo levied within six years alter tbe paesing ot 
the seatence. 

Subsection (2). — There was no provision In tbe Code before the amendment tor the 
determination of claims. The remedy of the aggrieved party was only by a civil suit. 
Power IS exprsBsly given now for the summary determination of claims preferred hy third 
parties m respect of property attached, in execution of a warrant and thus it provides a 
machinery by which Inquiries can be made into claims and objections in a manner similar 
to claims and objections nnder S. 88, sujjra, 49 B. 906 The following decisions are therefore 
of no authority 20 M. 88 ; 22 0.935; Weir II. 449; Eatanlal 9765 1698 A.W.N. 173. 

Sub-sect Ion (3).— This sub-section was newly enacted to meet the decisions in 22 C. 933 ; 
20 M 88 ; Weir 11,443 , 4 Bom. L R. 1C9, 1896 A.W N. 173 bolding that there was no 

provision in the Code for investigating and adjudicating claims preferred by third parties 
and the only remedy suggested was to go to a Civil Court and obtain a decision and pending, 
which, the Court stayed the sile of the property To obviate these di£6cultles express 
provision Is herein enacted making the provisions of the Civil Procedure Code as to execution 
of decrees applicable to proceedings under this section. See also 8. 83 supro. This sub-section 
makes the Collector of the District a decree-holder as understood in tbe Civil Procednre 
Code, tbe fine to bo recovered being a Crown debt, and he could execute the decree in 
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A sepur^ta wsrrant shoald be issued to ttie case of each prlsooer stating tbs period of 
ixQprisonmeoi, 29 C, 288 (F.B.). 

W ra t w’th whom 385. When the prisi'oner is to be confined 
to bo lodged. in a the warrant shall be lodged with the jailor. 

386. (1) Whenever an offender kas been sentenced to pay a fine, 
the Court passing the sentence may talce action for 
recovery of the fine in either or both of the 
following ways, that is to say, it may — 

(а) issue a warrant for the levy of the amount by attaclment 
nnd sale of any moveable property belonging to the ofifender ; 

(б) issue a warrant to the Collector of the District authorizing 
him to realise theamount hy execution according to civil process against 
the moveable or immoveable property, or both, of the defaulter : 

Provided that, if the sentence directs that in default of payment of 
ihe fine the offender shall he imprisoned, and if such offender has 
undergone the whole of such imprisonment in default no Cowrf shall 
issue such warrant unless for special reasons to be recorded in writing 
it considers if necessary to do so. 

(S) The Local Government may make rules regulating tHe 
manner in which warrants under suh-section (1), clause ifi), are to be 
executed, and for the summary determination of any claims made by 
any person other than the offender in respect o{ any property attached 
in execution of such warrant. 

{B) Where the Courts issuea warrant to the Collector under sub- 
section (i), clause (J) such warrant shall he deemed to be a decree, and 
ihe Collector to he the decree-holder, within the meaning of the Code of 
Civil Procedure, 1908, and the nearest Civil Court by which any decree 
for alike amount could be executed shall, for the purposes of the said 
Code, he deemed to be the Court which passed the decree, and all the 
provisions of that Code as to execution of decrees shall apply accord- 
ingly : 

Provided that, no such warrant shall be executed by the arrest or 
detention in prison of the offender. 

Amendment •'-This section fans been redrafted. Tha changes introdneed are. a dno can 
sow bo recovered b 7 attachment and sals of Immoveabla property through the GivilOoutfe aad 
if on failure to pay the fins tha acecsed had ondergone the wbola of the Imprisonment I’n 
delaoll. no farther warrant for the relisatloa of the fine la to be laaued except for very special 
TcasoDS. Provision Ualso made lor detennlnsttoa of claims preferred by third parties. 

Scope of the aectloo.— This section gives a Court a right to lasno a warrant for the 
levy of theamonnt by attacbment^nd sale'ot any moveable property belonging to tbooflender, 
but before a distress warrant can bo Issued U le necessary that theConrt issuing the wareiot 
aheold have sentenced the ofiender to pay a fine. That Is a condition precedent to the fssoe 

of lbs warrant and any warrant Issued without isotenoing the offender to a fine fs wholly 
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«Dd M alto tba rrcortry of the amoeot tinder loeli a warnati SO Cr. Xi.J. CSSc 
118 lod. Cat. SSI. Tbit McUon dort sot ooBtemplata anr eort of inqalrj or order. Kltat 
a natter of fact nerelj an action bj the Ooort Ittelf oonteqaeot on tome prerloat otdert, e.p., 
a perton conTicted and fined or ordered to be ItnprJtooed ]q defaalt of payment of the fine 
itben pajmrat of fine la rtfoted Ibe Cosrt will tbeo tend tba ractIcHraot pertoo to ptieoo 
and Ibeo take action under Ible tee t loo. An order paa«ed by aSfaglitratodircctloga warrant 
to ittae It mertlj a conwqaontlal and anelliiary order and It not an order which an accused 
wUt hare to attack tn appeal or reetilon. There la no provision made lathe Code for attack. 
Ing tueh ancilllary orden aUhODgb there an vreapona fo Iba armoury of the Courts to prevent 
or punlib an attempt avy by the Port Trutt. to Illegally attest dsmages on an application 
made under the Port Trust Act which It not a judicial order halODly.aaexecntivo one which 
cannot be revised by the Illgb Oourt, 28 Cr. L.J. 12 £Sb 83 Ind. Cai 1007. 

Sub«aectlon (1)— TbU teeltou preacrlbot that a fine^ If not paid, may be recovered 
by attachment and tale of any ffiovaable property belonging to tbs offender. Whether by 
the wordt '* moveable property belonging to tbaoOeoder " It wat meant property belonging 
exclusively to the offender or whether It will Inclnde joint family property alto, in which 
the offender bM an Interest, and tfaerelora can be proceeded against onder this eection was 
felt undecided in O B. 008. Bat the teetion It tllent with regard to the power to award 
tmpritoament In defantt of payment of fine In the cate of an offence which it provided 
for In B. C4, 1 P Q., 21 C. 979 at OSQ. Barpint tale proctedt In the bands of a mortgagee for 
payment to the inortgigar it not a debt, bat any money held In trust for lbs mortgagor and 
Is liable to attachment under this section and tba Crown It eotilird to priority overony 
private individual to realise tba fine imposed on the mortgagor, 10 H. 767. See also 25 U. 4S7. 
The decision ia 1917 H.W.H. lQ}w4 L.W. 613wia Cr.LJ.l»36 IndLCat. 833. which 
held that moveable property did not include a debt m of dooktiul authority after tbs sew 
amendment of the lection by substltutiog “attacbment** for "diitreti.*' Growing crops 
are set moveable property uuder tbit section, Weir If. 444. But now under el. ih} the Court 
may itsne a warrant to the Collector of the District autborlilng him to raalise the amount 
by execution according to civil process by attacbment andfsleoftbe growing crops of tbo 
defaulter. Ko revision lies to the nigh Co art against an order for attachment under this 
eectloo, 6 Cr. L. Her. 116. 

Proviso.— Before (be amendment, liability to fine did not cease even after the full 
term of Imprisonment In default has been on dergone by the ofiender. Because It was held 
that the Imprisonment in default of pajmeut of fine was Intended 8s a punishment 4or non* 
payment and not as a satisfaction and discharge of the amoont due. Now if the offender 
has undergone the whole of snob fmprieoDmeot In default, no Court shall Issue a warrant 
unless for special resaoDB to be recorded io writing, it ccDsiders It necessary to do so. See 
B. 7o, I P C., which provides that a fine may be levied within six years after the passing of 
the sentence. 

Sub eectlon (2}..~There was no provieion In the Code before the amendment for the 
determination of claims. The remedy of the aggrieved patty was only by a civil suit. 
Power 18 expressly given now for ibo summary determination of claims preferred by third 
parties in re«pect of property attached, in execution of awateant and thus it provides a 
machinery by wbicb inquiries can be mado Into claims and objections in a manner similar 
to claims and objections under 8. 88, supra, 49 B. 906 The following decisions are therefore 
of no authority;— 20 M,B3; 22 C. 935; Heir If, 443; Rataolal 976; 1898 A.W.N. 173. 

5ub*aectloii (3).— ‘This sub-section was newly enacted to meet the decisions in 22 C. 933 ; 
20 U. 83 : Weir If, 443 ; 4 Bom. L R, 109; 1898 A.W N. 173 bolding that there was no 

provision in the Code for investigating and adjudicating claims preferred by third parties 
and the only remedy suggested was to go to a CwU Court and obtain a decision and pending, 
which, the Court stayed the sale of tba property. To obviate these difficulties express 
provision is herein enacted making the provisions of the Civil Procedure Code as to execution 
of decrees applicable to proceedings under Utla section. See also S. 88 supra. This sub-section 
makes the Collector of the District a decree-holder as understood in tbe Civil Procedure 
Code, the fine to bo recovered being a Crown debt, and he could execute tbe decree in 
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accordance the provisions of the OivU Procednre Code as to the eiecntion of the decrees 
ffith the restriction that the judgment-debtor, ets., the oEender, shall not be arrested and 
detained in prison in execution of the decree. A fine cannot he rccorered out of the properi 7 
helonging to the oCeadet situate in a •Native State as the provisions of the Code are hot 

'• e.j*ser. T.wa?- jj 4^^ -rt. 1 

■ . : * . ■ ■ and 

The amendment made in this section makes Immoveable property as well as moveable 
property liable for sale as ft is not thought reasonable that immoveable property should be 
allowed to escape 1 and at the same time power IS given to the Docal Government to make 
rules regarding the ezecntlon of warrants and the determination of claims. The cases 
reported in 20 0. 578 ; 20 H, 88 and 22 C. 935 are no longer law as Immoveable property too 
could now be attached and provision is made for determining claims to such property. 


38V. A warrant issued under section 8S6, siib-secHon (1), 
clause (a) hr; any Court maybe executed n’iihia the 
ESect of ench local limits of tbe jurisdiction of sucb Court, and it 

warrant. * ' 

shall authorise the attachment ana sale of any such 
property without such limits when endorsed by the District Magistrate 
or Chief Presidency Magistrate within tfie local limits of whose juris- 
diction such property is found. 

Amendment.— Pof tha word *'dlstrm** lie word " effochmsnf'' has been newly 
substituted For the words *' such warrant " '* a warrant issued uoder S. 3dS, sub- 
section (1) clausa (a) by any Court *' have been substituted. 

For form of attachment warrant under thia section, see Scb. V. Form Ko. XX^VlI. The 
wartaut cannot be executed outside British India and no property of an accused can ba 
ottaebed under a warrant la any foreign state aj the provisions of the Code are not applicable 
to places outside British India, see Weir If, 44S. 


388. (1) When an offender has been 
Baspcnsioa of execu- sentenced to fine only and to imprisonment in 
imprisonment'*'^'* default of payment of the fine, and the Jine is not 
paid forthwith, the Court may — 

(a) order that the fine shall he paijahU either in full on or before 
a date not more than thirty days from the date of the order, or in two 
or three instalments, of which the first shall he parjahle on or before a 
date not more than thirty days from the date of ike order and the 
other or others at an interval or at intervals, as the case may he, of 
not more than thirty days, and 

{h) suspend the excention of the sentence of imprisonment and 
release the offender, on the execution by the offender of a bond , with or 
without sureties, as the Court thinks fit, conditioned for his appearance 
before the Court on the date or dates on or before which payment of 
the fine or the instalments thereof, ar the case may be, is to be made ; 
and, if the amonnt of the fine otof any instalment, as the case may 
IS not realised on or he fore the latest date on which it is payable 



'Ss. 387—390] OP nxncuTioN. 70^ 

under the order, tho Court may direct the sentence of imprisonment 
to be carried into execution at once. 

(2) The _prortstons of ««5*secfion il) shaU he applicable also vt 
any case in which an order for tho payment of money has been made 
on non-recovery of which imprisonment may bip awarded and tho 
money is not paid forthwith; and if the person against whom the order 
has been made, on being required tqenter into a bond such as is referred 
to in that subsection, fails to do so, tho Court may at once pass sentence 
of imprisonment. 

Amendment.— ThUicelionhii been ro-dnttca and re-modoHcd by Act XXXVII o! 
1923 8. S to glva effect to the rccommendalloot of Iho Indian JallB Committee 

Scope of the section.— Thti section antborltcs tbo Court (o suipend tbe execution 
of a sentence of Imprisonment, and release the accused on bis cxccutlDg a bond with or with- 
out sureties to appear on a dato fixed when the accused Is sentenced to a fine only and im- 
prisonment in default of payment of fine. Tbe words *' tho Court Issnes a warrant nnder 
B SSG'* have been omitted now, .and this omis^on allows timo to bo given for payment of 
fine withont the issue of a warrant, and the Court baa now power to order the fine to bo paid 
by two or three instalments commencing from a date not more than thirty days from tho 
date of the order and In ease of dciiuU to carry out tho sentence into cxoeutiea. 

Sub'AectioB (2):— This sob'sectlon applies to all orders forpayment of moosy by way of 
fine or compensatloo and enables tbe Court to pass a sooteneo of mprisoomcot if tbe persoa 
ordered to pay fails to do so, see 2$ U. 127> At tbe eame time tbls enb-scction sow authorises 
a luspcnelon of tho sooteneo by tbo Court, wblebsontoneed tbe accused, thus rendering obsolete 
tbe deofsIoQ in 7 Cr. L. J. IS2sS L.O.R ISI. 

389 . Every warrant for the execution of any sentence may be 
Who may Issue issued either by the Judge or Magistrate who 

passed the sentence, or by his successor in office. 

In 9 W.R. (Cr.) 50 it was held that the eucessor In offico of the Judge or Magistiato 
may levy a fine imposed by his predecessor, but tbe Court which levies the fine must be 
the same as the Court which imposed It. 

390 . When the accused is sentenced to whipping only, the 

sentence shall, subject to the proutsions of 
te?c”Twhippingonly! i^ection 391, be executed at such place and time, as 
the Court may direct. 

Amendment.— The words "subject to tbe provisions of 8, 391 " have been newly 
added by Act XII of 1923. 

The Code before the amendment made uo provision whersby a Magistrate imposing a 
sentence oj tohxppxng only can suspend its execution, nOr did it provide for tbe detention of a 
person BO sentenced, to allow of bis appealing, nor for his re-arrest to undergo whipping if 
the sentence la confirmed on appeal; Bee 26 12.363; 3 Bom. L.R, 929 ; Ratanlal 903 ; 
1831 A.W.N.138;6MH. Cr. Sppx. 33; 7 M H. Cr. Appx. 29 ; 22W.R.(Cr.) 72. Under S. 413. 
en/ra, as it stood before the amendment, there was no appeal from a sentence of whipping 
only, the words * or of whipping only ’ have now been removed from the amended 6. 413. 
injra, thus making a sentence of whipping appealable. 

Shall be executed at auch place and time as the Court may direct.— A sentence 
of whipping need not be executed on the very day the sentence is passed. The words * at 
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(a) females ; 

(&) males sentenced to death or to transportation or to penal 
servitude or to imprisonment for more than five years ; • 

(c) males whom the Court considers to be more than forty-five 
years of age. 

Tlie provision contained in tbis section that ibe persons mentioned therein shall not 
be panisbable with whipping refers to the ezecnting and not to the passing of the sentence o! 
whipping, see 1 H. 56. A sentence of whipping mads in addition to eeren gears' rigorous 
imprisonment is illegal, 21 Cr. L.J. 306^95 Ind, Cas. 966. 5ince no sentence of whipping 
can be administered by instalments, the High Court cannot enbanca the sentence in revision 
by tbe addition of more stripes after the indiction has been carried out. Batanlal SS7« See 
B. 4 of Act 17 of 1909 (Whipping). 

Sub*aecttOn (a) nnd (b).— These aab-seotiona embody tbe provisions contained in the 
old Whipping Act, VI of 1864, 8. 7, *‘do female shall be pnnisbed with wbippmg, nor shall 
any person sentenced to death or to transportatioo or to penal servitude, or to imprisonment 
for more than five years shall be punished with whipping. 

394 . (1) Tbe punishment of whipping shall not be inflicted un- 

less a medical officer, if present, certifies, or, if there 
Whipping not to be is not & medical officer present, unless it appears to 
ln^t*a?ate'irf*hwUh°'^'' tile Magistrate or officer present, that the offender is 
in a fit state ofhesUb to undergo such punishment. 
(2) If, during the execution of a sentence of whipping, a medical 
officer certifies, or it appears to the Magistrate or 
Stay o! eiecniiiMi. officer present, that tbe offender is not m a fit state 
of health to undergo the remainder of tbe sentence, tbe whipping shall 
be finally stopped. 

Th«re ia no provlalon of law antboriaing a medical officer to give a certificate before ike 
infliction of whipping that tbe accused Is fit to nodergo only a imaller number of stripes than 
that actually ordered, and EQcb certificate cannot be held as one granted under this section. 
The Magistrate is not authorised in such cases by the terms of B. S9S, infra, to sentence the 
oSendet to imprisonment or fine in lieu of so much of tbe sentence as was not executed. 
Under sub'section fl) the sentence Of whipping is wholly prevented from being ezeented 
when a medical officer certifies that the offender is not in a fit state of health to undergo the 
punishment and in sneh a case tbe section enacts that the whipping sh.'ill not be indicted. 
Under sab-eection (2) the sentence of whipping is partially prevented from being executed if, 
during tbe execution of the sentence of whipping, the medical officer certifies that the 
oQcndet is not in a fit state of be.alth to undergo tbo remainder of the sentence. Then tbe 
procedure laid down in S. 399, infra, is to be followed, 31 U. 83. 

395 . (1) In any case in which, under section 394, a sentence of 

whipping is wholly or partially prevented from 
Procednro, HpuoSsb- being executed, the offender shall be kept in custody 
ed under section. 894 till the Court which passed the sentence can revise 

^ it ; ond the said Court may, at its discretion, either 

remit such sentence or sentence the offender, in lieu of whipping, or in 
lieu of so much of the scntenco of whipping as was not executed, to 
imprisonraont for any term not exceeding twelve months, or io a fine 
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tiof exc<edtti?^w« /iundr<(? rupees, which may be in addition to any 
other punishment to which he may have been sentenced for the same 
offence. 

(2) Nothing in this section shall be deemed to authorise any 
Court to inflict imprisonment for a term ora fine of an amount exceed- 
ing that to which the accused is liable by law, or that which the said 
Court is competent to inflict. 

Amendment. — ThU ccetion now cQftblM a lentones of fine to bs awarded in lien ol 
a leoteaco ot whipping which eaaoot ba carried ont. The decisions in Weir II, 419 and 
11 A. SOS arc no longer Isw. The amoant of fine Is not to exceed fire hondred rupees. 

Oblect of the aectlon.>— This section is designed to enable the Orlmlnal Court which 
passes a ecntence of whipping to rerlsesnch sentence ou finding that the sentence of whipping 
is wholly or partially prerented from being executed by reason ol the state of the oSendet'a 
health; and there Is nothing to show that it was the intention of the LegisUtnre to imply 
that SO stripes of whipping and one year’s rigorons Imprisonment ate of eqna! degree of 
seventy, 30 Cr. L J. 328 at 329sll4 Ind. Caa. 523- 

Sub-sectfon (1}.— The only Coart which can act when a sentence of whipping cannot 
he carried out is the Court which passed the sentence, 1889 P R. (Cr. J.) 10 and this power is 
not taken away by the mere fact that there was an appeal, unless tbs senteoeo itself has been 
■set aside by the appellate Court By the words *.tbo Court which passed tbe seotencs’it 
was notinteoded to mean tbe same oflieer who passed tbe sentence of whipping originally. 
Had It been so, the Impersonal word ’ Court * would not have been employed bot sooie other 
words denoting the person who Imposed the sentence each as Magistrate or officer. Any 
^enstrttction restticting the sense of tbe expression to tbe officer who originally tried and 
sentenced the acensed would make tbe section UD*workab)e. For It the officer is dead or 
hu left the station or service, tbe sentence cannot be revised and as it cannot be carried oat, 
.the resnlt Is that the accused escapes the panlshment altogether. It cannot be theintent'on 
of the Legislature that the revision of sentences ol whipping should be left to the accident 
of the punishing Magistrate being still attached to tbe district in the same capacity at the 
time of revision and that a criminal so sentenced should undergo a commuted sentence or 
wholly escape such punishment according as tbe Magistrate was or was not so employed, 
-when the time for revision comes. Such aconstruction would be absurd. In tbe absence of 
the Magistrate who passed the sentences, tbe District Magistrate is the Court which passed 
the sentence within this section, 190( P R. (Cr.) 33=3 P.L R. Cr. J 20, Tbe Power under 
this section is to be exercised only when execution of tbe sentence of whipping Is prevented 
-wholly or partially from being executed under S 391, supra, 31 U. 84. 8 869, supra lays down 
-that tbe power of revision under this section is an exception and this power of revision is eon- 
-feTTsi oalj on ihi Cowl which pasted the stnUncf. An appellate Court cannot be the Court 
which passed tbe sentence and which has jacisdiction to revise it even after an appeal from 
-the sentence has been made and tbe aentonce confirmed, Tbe Court in its discretion may 
remit such a sentence of whipping or sentence the ofieuder in lieu of whipping to Imprison* 
znent or fine in addition to tbe punishment already awarded. The Imprisonment if awarded 
most commence immediately. 

Sub-section {2).-~'The word ’any’ used here is significant. If only the Court which 
originally passed the sentence is meant tbe word used shonld preferably be 'such' instead of 
'any'. The last portion of this sub-section seems to postulate the possibility of tbe powers of 
the original Court, and the recoveringCourt being difierent. The new sentence is evidently 
limited by the powers of revising Court to the original sentence of whipping, ISOl P.R. 
^Cr.) 33=3 P.L R. (Cr. J.) 20. The imprisonment awardable by a Court In lien of whipping 
Is limited by tbe powers of the Magistrate passing the sentence, that is to say, the term of 
imprisonment eannot exceed that which the Magistrate is competent to pass. If a Magistrate 
ihaa passed the maximom sentence ha could award, he cannot pass a farther sentence in lien 
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of TvhippiogTrlilob'ooald not be carried oot, 2l il. 25 ; Weir II, $49. A term of itcprisoo- 
ment bera means a enbatantive term of imprisoQmeQt and not imprisonment in defsnit 
of pajrment of fine, 11 X. 308. 

396. (1) 'Wben sentence is passed under this Code on an escaped 
Execntion of sen* convict, such Sentence, if of death, fine or whipping, 

fences on escaped con- shall, snbject to the provisions hereinbefore con* 
tained, take effect immediately, and, if of imprison- 
ment, penal servitude or transportation, shall take effect according to 
the following rules, that is to say — 

(2) If the new sentence is severer in its kind than the sentence 
which such convict was undergoing when he escaped, the new sentence 
shall take effect immediately. 

(3) When the new sentence is not severer in its kind than the 
sentence the convict was undergoing when he escaped, the new sentence 
shall take effect after he has suffered imprisonment, penal servitude or 
transportation as the case may be, for a further period equal to that 
which, at the time of his escape, remained unespired of his former 
sentence. 

Sxplanation.’^Fot the purposes of this section — 

(a) a sentence of transportation or penal servitude shall be deemed 
severer than a sentence of imprisonment; 

(b) a sentence o! imprisonment with solitary confinement shall * 
be deemed severer than a sentence of the same description of imprison- 
ment without solitary confinement; and 

(c) a sentence of rigorous imprisonment shall be deemed severer 
than a sentence of simple imprisonment with or without solitary con- 
finement. 

CoQonncnt orcoosecutivs 6eot«iicos csDooly bo passed In cases of separata coaTiction? 
atone trial. In all other cases tbs provisions of this and B. 397 infra should be followed ; 13 
Cr. L3. 3«l3 Ifld. Cas. 109 ; see also notes under B. 35 at p, 63. A senteocs of imprison- 
ment passed on a life'ccnriet for attempting to escape from lawful custody cannot be direct- 
ed to commence immediately. The direction for the Immediate execution of the sentence 
is unauthorised, Ratanlal 963. The punishment for escape from lawful custody Is to be 
in addition to the original eentenae and the Court in pasaiog aueh sontence must comply 
with the provisions o( this section, Weir 1, 2D3 and ZOS. 

397. "When a person already undergoing a sentence of imprison- 

ment, penal servitude or transportation, is sentenced 
ai^id'r^scnteDc^^for imprisonment, penal servitude ortransportation, 
another offence. 6uch iinprisonnscnt, penal servitude or transporta- 

tion shall commenco at the expiration of the 
imprisonment, penal servitude or transportation to which ho hag been 
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previously fienlencod, unless the Court directs that the subsequent «cn- 
ienee shall run concurrently with suehj)revious sentence: 

Provided that, if he is undergoing a sentence of Imprisonment, and 
the sentence on such subsequent conviction is one of transportation, the 
<3ourtmay, in its discretion, direct that the latter sentence shall com- 
mence immediately, or at the expiration of the imprisonment to which^ 
he has been previously sentenced : 

Provided, further, that where a person who has been sentenced to 
imprisonment by an order under seciion 123 in default of furnishing 
4ecuriiy is, whilst undergoing such sentence, senteneed* to imprisoment 
Jor an offence committed prior to the nahing of such order, the latter 
sentence shall commence immediately. 

ameaCmtnt.— Th««ecOQdpTci'Ttao Uoftw. Th» 'n6Ti» " vnless CootV dlteetatb&t 
tha tnbsequeak aaDUDce thall ran cooCTtmatlr with raeh prerlooa taotenea ** h&ra baea 
nenlr added. Bo also the teeond provlia. 

Rule aa to Concurrent Senteneea.— 8. 85 , tu^a, piOTidea foreoBranent aeatenees 
being paned t( the coQTietlon t« at tba aame trial for two oOenees (1) If tbe trials ara 
-separate, this section applies and the feotaoeea mnat take eOect consacntlTelj, (9) Under 
thU section the first sentence will take eOect first bat it tba seeond sentonea Isonao! 
transportation and tbo first U only one of Imprlaonmeot, tbe Coort is glTen a discretion to 
•direct that the second lentence of transpertatloa shall take eBeot first, (3) tbe Conrt bss 
VO power to direct a sentence of transportatloa sbonld taka eBect conenrrentlr with o 
sentenea of tlgorooi imprisonment vbicb the aecnied Is nndergoleg. 

Scope of the aeetion.— TbUtectlooMrecentlj amended deals utlth tbe case of a 
-suspect who has been sentenced to Imprisonment la respect of an oBenco committed bj him' 
before the order passed under 8. 133. supra, tor bis detention, and tbe seateoee of 
imprisonment in sucb a esse shall take effect immedlatelj. It is tberefore open to a suspect 
io take edrantage of tbe pcorisions of tfals'secUoa and to bare tbe sentence of imprlsonuent 
tun concairently with his detention under 8. 123. tvpra, even tboagh be has been conricted 
of an oSence committed bj him doting tbe time allowed toblm bf the Magistrate to furnish 
,«ecutitT. 27 Cr. L.!. 869a93 Ind. Cas, 113. 

Already undersolng; Seutence of linprlSDnn)ent.~An accused under custody 
begins to undergo a sentence of impclsooment passed on bim from the moment the sentence 
Is pronounced and if a second seutenoe of impilsonmaut is passed on him oq the same day 
nubseqnently in a sepirata trial, he Is already undergoing a sentence of Imprisonment withiu 
the meaning of this section, 29 Or, L d. 13i0s«32 lod. Cas. 478. A person detained in tba 
GItU Jail is not undergoing a ' sentence of imprisonment^. Where therefore be is conrleted 
-cl an oSence and sentenced to » term oi rmprisoomeut, such term cannot uniat this sactioa 
be made to commence on the expiry of the period of detention in Civil Jail but must com- 
mence immediately. The abject of commitment to Civil Jail was to keep him for a specified 
fetlod or until he has paid up bis debt whichever event occurred sooner and his detentloo Id 
C riminal Jail may consequently be taken to serve tbs purpose of his detention in the Civil 
Jail, 17 Cr. L J. 480w86 Ind. Cat. 160. lYhenaperson is ordered to suSer imprisonment 
In default of payment of compensation Under 8. 250. vupra, a Magistrate cannot order 
that the sentence of imprisonment shall take effect at tbe expiry of the term of detention la 
the Civil Jail which U not a sentence of impruoanaeat within the meaning of this seotion, 

Z Ban. 93. 

A Caort Is now empowered to pass a sentenea to tun concurrently with any other term 

Imprisonment which the person convicted is already undergoing. By the second proviso It 
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la aoTT siads clear tbat a person detained in|an under 8. 133. supra, la undergoing a seotenea 
ot Imprisonment 'within the meaning ol this aectioa. As a general rule sentences hegin ta 
ran the moment thej are passed but the aection enacts that If the acoused is alreadj under- 
going sentence, the subsequent sentence shall commence after the expiration of the prerioos 
sentence. Before the amendment coneurrenf uniences cannot be passed unless the sentences 
are passed at one trial. A sentence passed with a direction that It was to run concnrrenilp 
with another, passed on the previous daf was held illegal bf Yarlous High Ooorts, bnt the 
amendment clears the difficulty and empowers a Court to order a subsequent sentence to run. 
concurrently with a previoua sentence which the accused is undergoing. A doubt was also 
expressed whether, when legalising ench illegal sentence of a Afagisirate in revision, by 
maldog an order directing the sentences to ran eottsecuthelt/, the High Court was not enhanc' 
ing the sentence passed on the accused. A person undergoing a sentence of imprisonment in 
a foreign territory, vts., in the jail at Mysore, when convicted and sentenced by a Magistrate 
In British territories, it is competent to auch Magiatrats to order that the imprisonment is to 
take edect at the only time when itoonld takeefleot, via., after the expiration of the sentence 
in foreign territory, 30 U. 933. The new proviso was put in to meet the conSict of rulings in 
Allahabad) Bombay and Madras. The decisions 27 M, 52S andSl U. SIS; 1913 U W.N. SOO' 
-27Ind. Cas-ZOl-BCr. L. Her. 348; 16 Cr. L,J. 137=1912 M.W.N. 396-11 M.L.T. 213 
>•13 Cr. L.J. 386-15 Ind. Cas. 306: 37 B. 178; 13 Cr. L.J. 169=13 Ind. Cas. 1003 are no 
longer law. The views expressed in 30 A. 333 fF.B}. are now adopted by the Legislature.. 
8ee also 13 C.W.N. 318 ; 23 Cp. L.J. 652=103 Ind. Cas. 108. 


398. (1) Nothing in section 396 or section 
Saving as to sections 397 shall be held to excuse any person from any 
396 and 897. pgj,j. punishment to which he is liable upon 

his former or subsequent conTiction. 

(2) When an award of imprisonment in default of payment of a- 
fine is aunexed. to a sabstantlve senteuce of imprisonment, or to a sen* 
tence of transportation or penal servitude for an offence punishable 
with imprisonment, and the person undergoing the sentence is after 
its execution to undergo a further substantive sentence, or farther sub- 
stantive sentences, of imprisonment, transportation or penal servitnde,. 
effect shall not be given to the award of imprisonment in default of 
payment of the fine, nntil the person hasundergone the further sentence 
or sentences. 


399. (1) When any person under the age of fifteen years is sen- 
OemSDemeni o f ^6nced by any Criminal Court to imprisonment for 


youibfui oflanders In any offence, the Court may.direct that such person^ 
instead of being imprisoned In a criminal jail shall be 
confined in any reformatory established by the Local Government as a 
fit place for confinement, in which there are means of suitable discipline 
and of training in some branch of useful industry or which is kept hy a 
person willing to obey such rules as the Local Government prescribes 
with regard to the discipline and training of persons confined therein. 

^ (2) All persons confined under this section shall be subject to tho 

rules BO prescribed. 
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(3) This section shall not apply to any place in which the 
Bofonnatory Schools Act) 1807, is for the time being in force. 

Scope of the eectlon.— A TonthfotoOenderia nol^et a CHmioal but only 'a Criminal 
In the mablng,' An order ondet Ihla lectlon can only be passed alter a yonthinl oflendei Is 
sonteaced to imprisonment, 1910 P.R. (Cr). 33. Betora pending a yoaihfnl ofiender to a 
Belormatory, tbe Conrt must record a elett finding ai to bla ago and tbst be la a fit person 
to be an inmate ol a Betormatory, S Ran. 21S. It la not everybody that is convioted ot an 
oCence that can be sent to a Befortoatory, bnt only eneh boya who, there Is reasonable canse 
for eupposiog, are likely again to lapse into crime, Weir I, 878. It la clearly tbe doty of tbe 
Uagiatmle to define preeiaely the natnro of the eenteneo intended. The order must be self* 
contained and the period ot detention must be fixed, so that the fnoctionsry who has to 
execnle it thonld haTeoolhing to do bnt to obey tbe direction given wUhont mabingan 
inquiry on bis ovrn account, 23 H. 13, The shortest period of detention in Reformatory 
Bcbool under tbe Act, is 3 years ; see 25 C. 833. An order for detention can only be made by 
tbe High Court, Court of Session, District Uagistrata and any Magistrate specially empower- 
ed by the Local Government. If a Uaglstralo not so tpeoially empowered is of opinion that 
a convicted person ihonld be sent to a Reformatory school be is to mbmit the proceedings 
to tbe District Magistrate who will pass such order as if each offender had been originally 
triedbyhIttO 9 of the Ref. Schools Act. AllPresldeney Magistrates andMeslstr'l^s of the 
first class are empowered to act under Ihie section, Rule J32. Mad. Cr. JiuUs, of Pf. 0,0, 
IfO. 034, Jud., daUd S-T-ISf?. 

Is seutenced by a Court to tmprlsonmeDt for an Offence. — Where no sen- 
tence ol imprisoumeot lot an cSence It actually passed an order under this section cannot be 
passed. 

Sub-section (8).— This sab.sectloo was aenly added In tbe Code of 1898 and is In 
aeeordaoee with the View expressed in 25 C. 333 aud Ratanlal 915 ard 929 See 8. 8 of the 
Reformatory Schools Act, YlII of 1897. Tble eection does not apply to places where tbe 
Reformetory Schools Act U la force. This section is in force only in Coerg and the moment 
the Reformatory Schools Act is extended to that Province by a notification under 8. 1 13) of 
tbe said Act, this Motion will cease to be in force there elso. 

Reformatory aehools In Madras.^'Tbe two schools in Madras are the Reformatory 
school In CbiDgleput and the Borstal Institute In Tanjore. The Borstal eyetem derives its 
name from the prison in the United Kingdom where special effort was first made to reclaim 
Juvenile adult prisoners from tbe life of crime without prejudica or impairment ot tbe 
necessary rigour of sentence of Imprisonment. Tbe object of the system is to oultiyate 
energies both physical and mental, moral perceptions and powers of self-discipline of the pri- 
soner. The means adopted are : — Juvenile prisoners are drilled aod receive both Industrial 
and seholaBtio trsming, the latter of an elementary charucter and lectures of a kind to 
impress them morally lathe right direction. Concentration of individual attention upon a 
prisoner, Is one important feature of tbe scheme. Habits of obedience, industry and good 
condnet are cultivated with tbe object of secnriog that the prisoner on leaving jail Is given a 
fair chance of leading an honest and law abiding life and is able to feel that there are persons 
who take interest in bis so doing See Mad. Act. Y, of 1936 Borstal Schools Act providing 
for tbe establishment and regulation of Borstal schools for the detention and training of 
adolescent oSenders not less than 16 years and not .more than 31 years of age. Borstal 
school is here defined as a corrective InstUntioo wherein adolescent oBenders whilst detained 
under the Act are given such ladustrial irsiDing and other instructions and are subjected to 
inch disciplinary and moral influeace as will eouduee to their reformation and tbe preven- 
tion of crime Tbe term for which an oSender may be detained is not less than 3 years and 
not more than five years. Tbe oSender may be one convicted ot any oSence pnniehable with 
imprisonment or one ordered to be detained in prison failing to famish security under S. 118 
bi tbe Gt B. 0. Yot purposes ol appeal and revision under the Code a sentence ol detention 
under the Act shall be deemed to be a sentence ot imprisonment lor the same period. Power 
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is gireo by 8. 15 at tbe Act to rsIeasetbeofleQiIor after expiration of 6 months from the date of 
oommittal to the sohool oa license, if there Is a reasonable probability of hla not lapsing into 
crime and will lead a useful and Industriona life on condition of his being placed under the 
superrision of any Government officer or a secnfac Institntion or religious society professing 
tbe same religion as the offender, and each Itcanse may also be revoked and the offender shall 
then return to tbe school- An offender detained for failing to furnish seourity may be 
released immediately on his lumishiDg the required seonrity. 

For roles under the Beformatory Schools Act. See.— 

ifadras G. 0. No. 934 Jud. dated 2^7-189?. 0.0. No. 167 J Jud., dated 15-10-1919. 

Ft. S. Geo. Go*. 18S7, Pt. I. j>. 580. 

CoJeuffo.'— See Cal. Gas, Pi. Ip. 226, dated X-3-1899. 

N.-W. Provinces:— Bee N. W. P. Gas. 1899, p. 544. 

Bombay ; — See Bom. Gas., 1890, Pt. I, p. 758. 

Burma:— See Bur, Gaa„ 1897, Pt. I.‘p. SOI. 

400. When a sentence has been fnlly execnfced, the officer exe- 
cuting it shall return the warrant to the Court 
Return o! warrant , ... . , .. •, a a... 

on execution of sen- from which it issued. With an endorsement nnaer 

his hand certifying the manner in which the sen* 
tence has been executed. 


CHAPTER XXIX. 

Op StISPBKSIONS, EeUISSIONS and CoamtTIATIONS OP Senibncbs. 

401. (1) When any person has been sentenced to punishment 
for an offence, the Governor General in Council or 
remitMiiiMices^*’**^ I/ocal Government may at any time without 

conditions or upon any conditions which the per- 
son sentenced accepts, suspend the execution of bis sentence or remit 
the whole or any part of the punishment to which he has been sentenced. 

(2) Whenever an application Is made to the Governor General 
in Council or the Local Government for the suspension or remission of 
a sentence, the Governor-General in Council or the Local Government, 
as the case may be, may require tbe presiding Judge of the Court before 
or by which the conviction was bad or confirmed to state his opinion as 
to whether the application should be granted or refused, together with 
his reasons for such opinion, and also io forward ioiih the statement of 
such opinion a certified copy of the record of the trialor of such record 
thereof as exists. 

(3) If arty condition on which a sentence has been suspended or 
remitted is, in the opinion of the Governor General in Council or of the 
Local Government, as the case may be, not fulfilled, the Governor 
General in Councilor the Local Government may cancel the suspension 
or remission, and thereupon tbe person in whose favour the sentence 
has been suspended or remitted may, if ot large, bo arrested by any 
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poHce-ofEcer without warrant and remanded to undergo the unexpired 
portion of the Ecntcnce. 

(4) The condition on which a sentence is suspended or remitted , 
under this section, may bo one to be fulfilled by the person in whoso 
favour tbc sentence is suspended or remitted, or one independent of his 
will, 

(4/4) Tht ptQxiiiioni of the above iuh-sectiont shall aho apply to 
any order passed by a Criminal Court under any section of this Code 
or of any other laxo, vhieh restricts the liberty of any person or imposes 
any liability upon him or his property. 

(6) Nothing herein contained shall be deemed to interfere with 
the right of His Majesty or of the Governor General when such right is 
delegated to him to grant pardons, reprieves, respites or remissions of 
punishment, 

(5/4) Where a conditional pardon isgranted\by Ew^ajesty or, 
in virtue of any fowers delegated to him, by the Governor General, any 
coneftffon thereby imposed, of whatever nature, shall he deemed to have 
been imposed by a sentence of a competent Court under this Code and 
shall be enforceable accordingly. 

(6) The Governor General in Conncil and the Local Govern- 
ment may, by general rules or special orders, give directions as to the 
suspension of sentences and the conditions on which petitions should 
he presented and dealt with. 

“The prerogative of mercy resides in tbe Crown snd every capital conviction, nnd indeed 
every other in which the Judge enterUins nny revsooftble doubt as to its propriety, is submit' 
ted to the csrefal and bumsoe oonsideration ol the Secretory of State for Home affairs i( 
the evidence apon which tbe Jury have fonnd their verdict appears to bo insuScIent to sus* 
tain it or fresh facts come to light which tend to establish tbe prisoner's innocence, a Royal 
pardon Is granted which not only annuls the conviction but reinstates the party absolutely 
In all bis lormer civil rights . • . . . To this way aafegu/rds are practically thrown round 
tbe Ufa and liberty of tbe subject which are not contained in the strict letter of tbc lawfor 
cndonbtedly there Is no legal obligation either upon the Judge to act thus, or upon the 
Crown to rectify mistakes by a pardon," Forjyth Htt Tr. by Jurjf.pp. 333-234, 

Ameadmeot.— The words in Italics in 8nb-seetioi\ (3), sub sections (lA), (5) and (5A) 
are new. 

Scope of the eectloni—Tbis section aathonscs the Qovetoor Ocneral in Council or a 
LocalOovernment to suspend tbe exeoatioo or remit the whole or part of any sentence passed 
upon any person sentenced to punishment. Tbe power to grant pardon rests primarily in tbe 
Sovereign and this lection does not In soy way toneb the prerogative of the Crown. Tbe special 
antbority given toGoremment relates to persons convicted and sentenced and does not apply 
to inch casea relating to tender of pardon twderS. 337, supra, to a person charged along with 
others with crime and to whom a conditional pardon is tendered, If JL 79 : 46 A. 236 at 241. 

The High Court may when dltmlsiuDg an appeal forward tbe records to the Local Govern* 
ment to be dealt with Qnder this section, 23 C. 604 ; 1664 iV.R. ICr.) 27; 7 A. 672 ; 10 C, S12. 
Whenever a Sessions Judge or Magistrate isof opinion that there ace grounds for reeom' 
zsendiogloGoTemmeot thecaseol an accused lor ezercUlog its prerogative under this section 
90 
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for remittiDg or cotumtiUng bdj Booteaoe passed) tfie reoommeadalloa shall be eaboiitled 
toGoverameot through the High OoortO.O. JVV». J488, daUdQS 10-09, Iluletl, llai.Cr. Rules 
0/ Pr. Id all cases where women are convicted for the murder of tbelr infant children a 
reference should be made, through the High Court to the OoTerament with an expression bj 
the Sessions Judge of his opinion as to the propriety or otherwise of reducing the sentence. 
Rule 252. iTad. Cr. Rules 0 / Pr, The report of the Sessions Judge when bis opinion is 
called for by Government should be forwarded through the High Court, Rule S$3. ifnd. Cr, 
Rules oj Pr. 

Sub'Oectlon (21. — The addition newly made to this snb-sectioo empowers a Local 
Government to call for the record of the trial along with the presiding Judge’s opinion when 
considering an application for the suspension or remission of a sentence. When the plea of 
insanity Bsfc np by an accused to a charge of murder was found by the Court not established, 
the Court having regard to the diseased condition of the accused's mind and the absolutely 
motiveless nature of the oSence, sent np the record to the Local Government with a recom* 
mendation that the case be dealt with under this section as under the strict provisions of law, 
the High Court bad no alternative bat to uphold the conviotion and ssntenoa, 6 H,L.T. 101, 
at 106 ; 23 C. €0d. See also 6 Lah 664, /offomng 46 A. 243 and 23 C. 604. 

Sub-aectfon (3) — Compare S. 227, r.P,C., which deals with violation of the condition 
of remissioQ of punishment and punishment for each violations. 

Sub-section (4A).*~Tbis eub-eeetion is new. The word 'law* bas been snbstitnted 
for the word 'Act' to make it clear that this section applies to the case of persons convicted by 
Courts constituted by regulations and ordinaoces. It ompowers the Govemmeut to apply 
tbe provisions of this section to any order passed by a criminal Court under any section of 
the Code or under any other law restricting the liberty of any person or impoiloganf Iia* 
hllity upon him or bis property. The language employed here is very wide, and applies to all 
orders passed, say under Chapters VlII, XI, XLIt, eto. A person undergoiog imprisonment 
for failure to furnish security can now be dealt with under this section as tbe language of this 
sub-section clearly applies to such a case. Orders under 8. 665, in/rn, requiring a convletedi 
parson when released to notify residence may also come under this sub'sectioa ae such orders 
are undoubtedly of a penal nature. 

Reprieve — A reprieve is tbe withdrawal of the sentence for an interval of time where- 
by tbe execution of it Is suspeoded. It may be granted by the Eing or by the Court em* 
powered to award tbe execution. A reprieve Is granted by the Crown at its mere discretion 
whenever substantia] justice requires it, eucli as when the prisoner is a pregnant woman 
under capital sentenoQ or when tbe ptisooer becomes iosane after judgment is pronounced 
against him Arch. Cr, PL Ev. and Pr , p. 920 125lh Ed). A 'reprieve' is tbe suspension of 
the execution of a criminal eenteaca, 4 Slephen’t Com, 

Respite, ~Ths term 'respite' means delay or forbearance. Zt is usually applied to post- 
ponement ofa judgmeotor sentence of tbe Courtuatil a future date. This maybedona 
when an appei) la pending or a case is stated for the Court of Crown Cases Beserved or where 
the Court having regard to the nature of the o0eoce or anteoedents or mental or physical 
conduion of tbe conviot desires to defer eeotence. It Is usual to pnt tbe offender under 
recognizance to come up for judgment when called upon, Aron., Ibid,, p 2i0. 

Sub-aectlon (5A).— This section Is oaw, and enacts that any condition Imposed when 
granting a conditional pardon ebvll be deemed to have been imposed by a senteace of a com- 
petrnt Court under this Code, and shall bo enforceable accordingly, 

5(ib-aectIon (6).~Tbia eub-sectloD was fatrodueed lo theOodeof 1893. Thissnb- 
'section tnabies tbe Oovemor Oeneral in Council and tbe various Local Governments (0 make 
roles for suspensioQ of sentences in emergent eases. After the lemons Siktpur case (Oudh 
Tntukdars' cose) special luies are framed now for applications to the Oovemor General In 
Conocil and tor aospendon of aentenco when a LoevI Government refuses to interfere. The 
sentence, especially one of dealh, is not to be carried out till ffnal orders of tbo Governor 
Gencrat in Connell are passed, even though a Local Govommcnl has thought fit act to 



Bb. 402 — 403] OP PREVIOUS ACQU1T7&I.S OR CONVICTIONS. 


715 


Interfere. The new rales prarlde, f b&t, iiben a espitat sentence bas been passed on a I<oeal 
OoTeratnent's sppe&l under 6. 417iin/ra, niter AcqaltUl bj tbe Sessions Court or niter an 
enbnncemcnt of seotenco, tbe petition tor metcy must in nil cases be enbialtled to the 
QoTetnot^eneral and the execution ot the sentence of death must be luspended cntll tbe 
QoteTnot'QenenVs order on the petition Is tecelsed. 

402 . (1) The Governor General in Council, or the Local Gov- 
ernment, may, without the consent of the person 
po^Ament. Sentenced, commute any one of the following sen- 

teucea for any other mentioned after it : — 
death, transportation, penal servitude, rigorous imprisonment fora 
term not exceeding that to which he might have been sentenced, simple 
imprisonment for a like term, fine. 

(2) Nothing tri <At« 8eeti<m shall affect the provisions of section 
54 or section 55 of the Indian Penal Code. 

Amendment — 8ab-s«ctioa (7Hs new and H rsmores the doubt expressed sstotho 
couslsteney ol this leetion nlth & 6S, Indian Penal Code. 

Sub-aectloD (2).— '6. 64, 1.P.C., ssys that a icntenee o! death may be commuted for 
any ether punishment provided by that Code and 8. 66, 1 P.O. soys that a sentence o( trans- 
portation may he commuted lot Imprltooment of either description lor a term not exceeding 
footteeo years. There was tome uncertaloty as to whether tbe provliloos of this seetloo 
or B. 86, 1.F.C.. was to preTell In the cate of traosportatios lor life as to the scale of impri- 
sonment and this uncertainty is now removed by tbe amendment. 


CHAPTEB XXX. 

Op Previous Acquittai.s or Convictions. 

403. (1) A person who has once been tried by a Court of com- 
petent iurisdictioD for an offence and convicted or 

Person once convict- -i . ^ . 

edot acquitted not to acquitted oi such offence sbaU, while suen convic- 
^cnM acquittal remains in force, not be liable to 

be tried again (or the same offence, nor on the 
same facts for any other offence for which a different charge from the 
one made against him might have been made under section 236, or for 
which he might have been convicted under section 237. 

(2) A -person acquitted or convicted of any offence may be after- 
wards tried for any distinct offence for which a separate charge might 
have been made against him on the former trial under section 236, sub- 
section (1). 

(3) A person convicted of any offence constituted by any act 
causing consequences which, together with such act, constituted & 
different offence from that of which he was convicted, may be after- 
wards tried for such last mentioned offence) If tbe consequences had not 
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psylng regard to wliat bad bappened ia tbe earlier proceedings, 83 0. 6(£ where 37 0. 880 ; 
410.751 and 36 A. leSare/clJotcri. This aeeUoa embodies the general rule wbloh affirms 
tbe validity of pleas of autrefois acquit aod autrefois eontict, sobject only to the exceptions 
specified in It. When a person bas bean tried and conTleted or acquitted for an offence 
arising out ol a particular set of facts, be cannot, while such conviction or acquittal remains 
in force, be again tried in respect of any oftenea based on the same facts, nnless the ease can 
be brought under one or other of the epeoifie exceptions to the rule provided by this section, 
see 30 C.W.N. 3Sd, A withdrawal after a charge ta framed which results in an acquittal 
under 8. 49i, in/rn, can be pleaded as a bar under thn section, 14 Cr.'LJ. 139=318 lad. 
Cas. 887. This section deals with the maxim that no man ongbt to be tried twice upon (be 
same facts, which means that a person cannot be tried a second time for an o^euce which 
is Involred in tbe offence with which he was previously charged, 23 C. 171; 45 G 727 ; 29 
Bom L.R i478«2aCr. L.J. 1032-1 100 lod. Cas. 216 ; 21 Or. L J. Ind. Cas. 772. 

Tbe true test is not so mneh whether the facta are the same in both the trials as whether 
the acquittal oa tbe first charge necessarily involves an acquittal oo th@ second charge, iS 
C. 78 at S3 This section has nothing to do with pleading, being in terms a limitation to the 
jurisdiction ol the Court, and is not to be oonstrned with reference to the English law of 
criminal pleading. 8s. 271 and 272.suj>ra, contain all that is necessary as to pleading without 
reference to English rules, 41 C 1072 at l084. It protects, an accused against a subsequent 
trial for the same offence on the same facts, and any other offence for which a different 
charge irom the one made against him ** might have been made " but was not 
made, and not when such a different charge was made at tbe previous trial aod the Jury 
disagreed with it, 41 C 1072. This secUen do«a not direct that a person shall be acquitted, 
but says that he shall not be tried again. When a man is put on trial and he prodnees an 
Older of acquittal passed by a Court which on the face of it is a Court of competent juiladlo* 
tion, in respect of tbe oSeoce charged, tbe Court before which sueb order is produced is 
act entitled to impeach the competency of tbe Court which passed (be order, on the ground 
that the Presiding Officer may perhaps have laboured under tbe disqualification prescribed 
by 8. 856, in/rn, see 37 B. 658. Until soeban order is set aside by some competent 
Court, the man acquitted is entitled to plead it under this section in connection with 
any other proceeding that may be taken against him, 6 A.L.J. 1129*12 Cr. It J, 575 
s>12 Ind, Gas. 839. It would be interesting to consider whether the doctrine that an order 
of acqnittal was obtained by fraud would be applicable to render nuU aod void an acquittal 
within the meaning of this soctloQ without any further proceedings being taken to set aside 
tbe acquittal, 22 A L.J. 62Q at 822. See in this cooueotion 38 U. 1023. The mode In which 
these pleas are pleaded in England Is regulated by ll'ld Viot. Cb. 100 B 23, They maybe 
pleaded orally. The onus of proviog these pleas lies on tbe defendant and it is eocugh 
for him to produce a copy of the record, Bos. Cr. Ev. & Pr. p. J69. The onus of proving the 
plea of crufrt/ots oegutf is on tbe accused who pleads it, 1 L W. 847 ; 1889 A.W.K. 8. To 
plead snecess iuily 'nulre/oij oejuit' it is necessary to prove that the prisioncr could have 
been convicted on the first indictment of the offence charged In the second, Bos. (7r. Ev. & 
Pr.p. 171. An acensed person la entitled at any stage of the trial to plead aufrs/ois acquit 
and BUbatantiats his plea if he can, 29 Cr. Ii.J. 760*110 Ind Cas. 792. But when the trial 
IS by a Court without jarisdlotlon, the trial Is void under B 830, infra, and the acquittal 
cannot be pleaded in bat to a subseqaeut trial, and it is unnecessary that such an acquit* 
tal should be set aside by a superior Court before the accused could be retried, 8 B. 307. Sim] 
larly a Court may bo iocompoteat to try a ease for want of aanctloo, and a dismissal or dis* 
charge by tbo Coart nndor such clroomstaoca Is no bar to a subsequent proceediog with the 
necessary sunction, 24 M 337 j 22 B. 711, Tho composttion of an ofience is effected with a 
person not entitled to compouod under 8. 315, supra, and the accused is acquitted, such 
acqnittal cannot be pleaded as a bsr to a trial on the same facts as there was no acquittal in tbe 
eyo ol law, 31 D. 512. Woon a village magistrate who fa not a recognired tribuuat under the 
Code dlimisses a complaint for default of appearance. It is doubtful wbelbor such dismissal 
amounts to an AoquUlal which will attract tho provisions of this section as to autrefois 
aCQuU The point was loft undecided la 83 M.tJ. 102* 23 Cr. L.J. 807*101 Ind. Cm. 
831. ^hen a oonvlctton had by a Msglstrate who had no Jurisdiction to try, la eat aside 
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bj the sppelUUGoart, this sKtion does sotb^r a fmbtrltl bj a competent Court, 29 0, 412 ; 
31 A 317 ; 9 A, 134 (F. B.), The hlitorj of Legialatlon ehowa a distinction betvreen what is 
called the common law plea of autrefois acquit reproduced in this scotion and statutory 
acquittals enacted in 8s. 217 and SIS, supra. To plead a itatntory acquittal the accused need 
not hare been tried and aeqnlttcd, 40 M. 979, sco SO Or. B-J. 606=118 Ind. Cas 223. The 
principle underlying this section has been exteoded to vases not strictly falling within the 
letter of the section, 49 C.L J. 378 at 382 reJytng on 49 C. 621 ; 7 C.W. N- 493; 5 C.W-H- 12. 
Bee 33 C.W N. 948 where on a trial and conriotlon under the Railways Act with a heavy 
sentence passed on account of the assault committed, a subsequent trial for hurt was held n^t 
warranted. 

Convicted or acquitted of aueft offence.— When an accnied Is conaicted there Is 
not much difficulty in the application of this section and there cannot be much room for 
doubt whether an order amounts to a cooriction or not. Sub-section (3) deals with eontnC' 
lions alone, whereas sub-sections (1), (2) and (1) deal with eonvielions ns well as acquittals. 
Whether the omission Is deliberate or due to an orersigbt it is not easy to say. But it is 
not by any means easy to say whether so order amounts to an acquittal or not, within the 
meaning of this section. The explanation (o the section enumerates what are not acqnittals 
for the purposes of this eeetion. A conviction may be had In accordance with the provisions 
ofSs 213,215. (3). 2as, (2). 271 (2). 303 (1) 806. 307. S09 (2). 123. 180 and 1S5. in/rn, dis- 
charge under B. 233 or 8. 203, supra, Is! not an acquittal, 31 U 543 ; 29 U. 126 {F.B ) ; 
29 C. 726 ; 16 C.W.N. 933 ; 17 A.Ii 3. 867 ; 10 B. 131 ; nor is an order under S. 209..supra, an 
acquittal, 4 Bom L R. 779 at 789. An order purporting to bean acquittal, when the act 
done does not amount to au oQeoce under any Uw, is not an acquittal. 24 M. 660. Wheo 
there le no proper complaint before a Magistrate as required by law (say under B. 199, supra) 
and the Magistrate acquits tbs accused. It was held that there was no acquittal within the 
meaning ol ibia aection, the ilagistrate having no complaint which be could tahe cogniaanee 
of, 31 A.317. a verdict of seqalttal isno donbtlmmune from challenge butitia only 
when the acetued is ‘tried* aod acquitted the immunity arises. 43 C B J. llOat 113a> 
S0C.W.H.382»27Cr.LJ 791»93 lod. Caa. 76. An order undsr 8. 247, eupra. u an acquit- 
tal. 34 U. 293; 40 M. 976, dijisntiM^ from 4011. 977 (foot-note) ; 26 H.L.J, 169 ; 4 G.W.N, 346. 
So also an order passed by a Magistrate who re-commenced an inquiry or trial niter his pre> 
decessor bad framed a charge under 8. 350 in a warrant-cage, 33 M. 533. Bee also Ss, 240, 
245(1), 248, 258 (1) 289, 30S (1) 396 to 309 (2), 333. 423. 494 (6), 495 (S) as to acquittals under 
the Code. 

Sub-secifon il) once been tried.— Tbeword’tried ’ usedhereiodoes uot necessarily 
import a decision of the ease on the merits, but only refers to the nature of tbe proceedings 
that were bad; or In other words, mean (bat tbe proceedings in which the acquittal was 
passed were in tbe nature of a trial. As pointed out in 34 M. 253, that tbe non-mention Of 
8. 247 in the explanation to this section is suggestive of this intorpretatloa and a contrary 
view would make 8. 257 supra illusory. 33C W.N. 260 = 49 C E, J. 119 at 121 followxng 40 M. 976 
and 7 C.W.N. 711. The word * tried ’ does not necessarily mean fried on the merits. Composi- 
tion of an offence under S 846, supra, or withdrawal of tbe complaint by a public proseentor 
under S. 49t. gn/ra, would result in an acquittal of the accused 53 0 693 at 696-97. Tbe 
word “tried ” therefore does not necessarily import ^decision of the case on the tnertfs so far 
at least as proceedings under 8. 247, supra, are concerned and any other coastiuctlon would 
vender the provisions of the latter sectloo nugatory. Where an accused a motor driver is 
tried and convicted for rash and Rckicss driving under 8. s of the Motor Vehicles Act, be 
cannot subsequently he tried foe the ofienee of rash aod negligent driving on a public road as 
to endanger human life nnder 8 279 . 1.P.C. althongb tbe offences are punii,hable under 
different Acts but bis conviction for rash driving cannot protect him for tbe coosequcnees 
of bis rash driving «M.,for causing gnevens butt under 8. 338, 1.P.G., for there was not only 
an act of rash driving, but also a subsequent act, knocking a man down daring such rash 
driving causing grivous hurt to him. 29 Cr L 3. 271 = 107 Ind. Cai. 687. Where an accused 
was tried and convicted under tbe Cal. Police Act, B. 6S o! baring assaulted the Captain of a 
chip while drunk and disorderly on board the ship, he cannot subseqaently be tried nnder 
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8. 103 (Iv) ol the Indlsn Merchant Sbippiog Act od the same fscts, even though the coo' 
viotiou under the Police Act is illegal and cannot stand, 31 C.W.K. 195^:23 Cr- Xi.J, 233a 
99 Xnd. Cas. 1033. See 40 M. 976 : 30 G. W.N. 382»43 C I,.J. HO ; 34 tf , 253 ; 4 C.V.N. S4S ; 
26 M.IiJ. 160. This sab'seotion is a special statement of the CommoQ lavr rule that so 
one may be punished twice for the same offence, *.c., for the same acts or omissions Irres* 
pective of the exact terms of the charge: the teat for similarity is whether or not the 
evidence to obtain a legal conviction on the first charge is in substance the same as that 
necessary to sustain the second charge. The words nor on the same facts, for any other 
offence ’’ have special reference to 8s. 236 and S37, supra, and contemplate s^case where the 
facts only justified a conviction for one offeoea although other offences may have been 
charged; the words “might have been charged* indicate that this sub-section Is 
no exteneioD of the Common Law Bale and mean “ ought lawlnlly have been charged 
under those sections,’* 30 Cr. L.J. 806=^117 Ind. Cas. 623. The non-mention of B. 347 
supra, in tbe explanation to thia section would also show that 6. 247 supra was 
not intended in any way to limit the effect ol an order of acquittal under 8- 247 
supra. There is no difference in tho case of an acquittal under 8. 247, supra, whether 
the acquittal was before process was issned to the accused, or whether it was after tbe issno 
of process to the accused (say a sommoQs case) aod be appears or fails to appear. In either 
case the accused is entitled to tbe full benefit of an acqnittal, 34 U. 253 ; Weir II, ^37. 
When an accused peraon was duly served aod appeared before the Court the * trial ’ had begun 
and tbe great weight of authority 19 in favour of tbe view that the word * tried ' does not 
neceeearily import any decision of tbe case on the merits. The trial bad really commenced 
if not from the momemet the summons was issued and served, certainly when the accused 
appeared in Court when the case was called on tot hearing. Had it been .intended to omit an 
acquittal under S. 247, supra, from tbe scope of this aectiocr certainly one would have ex* 
pectedtoffnd mention of the fact io the explanation to this section, 29 Cr- 1> X 183* 
gglod Cas. 889 where 34 U. 253:45 A. S8:4C.WN. 346 and 4D M- 976 are re/erred to, 
When the accused has pleaded to a forma) charge, the Magistrate ie bonnd to acquit or 
oooviat, and bis order tnetoly dismissing the ease will amount to an acquittal, 5 C L B. 859. 
But there c.-innot be a bar to a ecoood trial when tbe previous proceedinge did not 
amount to a trtal. The principle of autrt/ou ocguttcan have no application as there ie no trtal 
terminating in an acquittal when an accused ie discharged under 8, 203. or 6. 253, supra. 
The Legislature has indicated in tbe Code tbevxtent to which it intended that the dootriae of 
aulrsfots acquit should be applied in ibis country, nnd it is not open to Courts by interpre- 
tation to extend Its applioatloo, 3f U. 543 at 949 ; 29 Iff. 126 |F.B.); 29 C. 726; 10 B. 131. An 
order ol acquittal passed when tbe offence wae compeuuded by tbe p.arties without the Court 
Inquiring into tbe authority ot the complainant, is a valid acquittal by a Court of competent 
jatisiietioa and until that order is set aside, tbe acoased coali not be further proaecatod lor 
that offence. 22 A LJ. 820. A plea ot autrefois acquit or con%iet could be satisfied only by tbe 
production ofa regular record, that >9. tbs judgment foJlowinga vordiot, 29 U. 126 at 139 
(F.B.). 

By B Court ot competent Jurfadtctlon.— The language of this section is very wide. 
’Jurisdiction ' means leg'll authority to judge. It may meiu local jurisdiction of a Court 
or the legal authority of a Court to do certain tblogs. It may mean the power of administer- 
ing justice accordiog to the means, which tbo law has provided aod subjeot to the limitatlou 
imposed by that law upon judicial authority. There may be a la«k of jurisdictiou 
according to tha nature ot tbe oSeoce ospreecribed by column 8, 8cb. If, infra. A Court 
which has j'urisdiction to deal generally with tbe offence and with tbe offender may not be 
competent to deal with a particular case for want ol local jurisdiction according to Ss. 177 
to 18t and 1&9. suy^a. or on account of noofoISllinetit of eome essential condition snob as 
tbo absence of tbe necessary complaint of Court under fis. 195 and 476. Competency of juris- 
aicUon would inelade competency ts try for reasons otlwr than jurisdiction over the offender 
and the offence. 93 B. 69 at 72 where 28 C. 324 at 329 ; 7 A. 343 nt 390 ; 35 M. 309 ; 22 B. 
711; 40 B. 97 ; 37 A. 107; 9 Fat. 452 at 459 arc referred to. The expre«sion "Court of 
competent Juri-dictlon docs not roerjy refer to the character and status of tho tribunal to 
try tbe offence but also refers to want ol jarisdietloa on other grounds, e.jf., for want of a 
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eomplaiat of Coart andsr B. 195, suprd, 8 Pftt. 832, where 33 U. 308 ; 39 A> 293 ; 19 Or, 
L. J. 796 s 46 lad. Css. 716, are referrtd to. Generally before farther proceedings are taken, 
the fact of the incompetenoy of tbs Coart which parported to coDTict or acqait the accused 
ehoold be declared first by some eupetiot Goart. In exceptional cases, say cases which 
require prerious eaacttoa for institotion of proceedings the incompetency of the Court is 
apparent, 'When a person put on his trial, prodocea an order ol acquittal passed by a Court 
which on the face of it is a Coort of competent joriadietlon in respect of the offence charged, 
the Court is not entitled to impeach the competency of the Conrt which passed the preriont 
order bolding that the presiding Jodge may have been disqualified to Cry ander B. 556, 
infra Until such order U sot aside hy a competent Conrt, the person oeqaitted is 
entitled to plead it under this eeetionas a bar to his trial, 8 AL.J. 1129«12 Cr. L.J. 575= 
12 lad. Css. S39- If the order o! aequittat wae by a Court [departmental punishment being 
of DO avail, Batanlal 3l8] which on the face of it was a Conrt of competent jurisdiction in 
that it had both teriltorial jnrlsdictioa and the jnrisdiction noder the second sohednle of 
the Code in respect o! the oSenoe ehsrged, the compeleoey of that Conrt cannot be qaeationed 
on any technieal groand of personal disqualification to try under S. 556, infra. The phrase 
“has once been tried by a Court of competent jurisdiction** In this sub section is not one 
which limits the application of the proriston to reasons affectlog the nature or the ordinary 
powers ol tho trihnnaL It U wide enough to cover the case where a first trial was a& initio 
void for want of a complaint, 19 Cr. L.J, 796=86 Ind. C&s, 716 ; 39 A. 393. Where an aeoused 
tried and acquitted of an oSenee referred to in B. 195 (1) (a) supra, on the gronnd that 
the Court which tried him was not a Court ol competent jurlsdiolion in the absence of a 
complaint in writing of the public servant concerned or hia superior, the secosed when 
tried sabsequeutly on the strength of a complaint in writing by the pnbllo servant eoooenied 
cannot raise the plea of autrtfoxs oequit under tbieseotton, 27 Cr. L.J 1103^97 Jnd, Cas. 
117, The acquittal or coDTicticn of an accused must he by a Court of competent yurlsdlo* 
tion. Otherwise such order is of no avail under this seotion, 29 C 412 ; 30 Cr. L.d- 763=117 
lod. Csi. 267, following 7 lil< 537. Where an offence is tried by a Court without jurisdlotfea 
the proceedings are void under S. 630, infra and the accused if acqoitted, is liable to be tried 
again, under this section. 8 B. 307, follotoed la 43 CL J, 110 It is not necessary that snehv 
an acquittal should be reversed before a re>trial can be bad, 18 0-W.N. 1211=13 Cr, L J, 
726*>20 Ind. Cas. 174. There can be no acquittal ooless the Conrt which tried the accused had 
jurUdictiOD, 3 H. 48. If the offence Is tried in the first instance without the Court having 
jurisdiction the proceedings are void under S. 530, infra, and the offender can be charged 
again under this section- But if the Conrt bad jnrisdiction there can be no re-trial unless the 
acqnittil is set aside hy the High Court on the application ol the Local Government, 10 B. 
181; 5 Pat. 432 where 39 A 293 and 19 Cr. L.J. 706=46 Ind Caa. 716 /oltotced, and 36 U.308 
not/olloic«d. If the trial be by a Court of competent jurisdiction lor an offence and the 
accused has been convicted of such offence, eo long as the conviction remains in force, he is 
not liable to be tried again for the same offence. A Village Headman under the Bnrma Village 
Act convicted the accused under S SOI, 1 F 0. but the blagistrate, holding that the Village 
Headman is not a Court, mentioned in S 6, supra, overlooking the express words “ Coorts 
constituted under any law other than the Code ** overruled the objection noder this section, 
and again tried and convicted the oeensed, it was held by the High Conrt that the trial held 
by the Magistrate was barred and the codvIcUod and sentence were set aside, 1 Ran 449. 

While such convlctloa or acquittal remaina In force. — Tho word 'conviction* 
is sometimes used in the Code to denote tha verdict ota Jury and at other times In its more 
strict legal sense to denote the sentence ol the Court, 49 C L.J. 432 at 433 ; 29 If. 126 IF.B.) 
at 139 ; the word acquittal means in common parlance the verdict of the Jnry finding the 
accused not guilty but it Is only the formsi jodgment of the Court that in legal intendment 
satisfies the word “acquittal.' According to Webster the latter term means ’setting free' or 
deliverance from the charge of an offence by verdict of a Jury or a sentence of Conrt, 29 M. 
126 at 139 (F B.j. So long as the conviction or acqnitta] is by a Court of cempetent jutis- 
diction it does not matter whether the jadgment of conviction or acqDittalis corrector 
proper as a matter of fact. It must only remain tn force. The Court before which * 
91 
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jndgmeat of acgaittsl o'V conviction is prodoeed is nob entitled to impeacli its vslidltf or 
competency of the Court which passed the jodgment, 8 A.I 1 .J. 1129&t lf33«lZ Cr. L.J. 575* 
12 lud. Cas. 839. So long as the judgment ororder convicting or acquitting the accused has 
not been set aside, the accused ea nnot be tried again and the plea of aulre/ois conrtff c; 
autre/ois ae^mt, could be urged to bar the trial, 7WIi-(Cr.) 2. So long as the order 
remains in force it operates as a hat to further proceedings under this section. The fact 
that the appellate Court did not expressly order a fresh trial isnot material and conld not 
bat a fresh trial, 29 C. 412, and when a retrial ts so ordered unless its scope is restricted 
by the appellate Court, it must he taken to be one on all the charges originally framed, 
22 C. 377; 40 C, 693. 

Not liable to be tried again for the aame offence, etc.*— This eection 
does not direct that a person shall be acquitted but only says that he shall not be tried 
again. Bo an order of acquittal cannot be passed coder this section on the ground that 
the accused bad been previonaly acquitted, S Cr. 1> J. 578=2 fad. Cas. 357, and therefore no 
consequeotial relief also can be granted on such an acquittal of the accused, 7 Cr. L J. 490. 
To bar a second trial, the previous conviction or acquittal must have been for the same 
ofience. It wonld be no answer in a trial for one edence to say that tbo accused bad been 
acquitted ol another, iu a trial in which evidence was given respecting two oSeoces and 
which, if beIieved,wou]d have sustained the conviction of the prisoner for both, 7 W.R. (Cr.)lS. 
An illegal conviction had under S. 21 of the Forest Act will not bar a second trial under the 
Penal Code tor such other oSence as the accused may have been proved to hare cummitted, 
Wclr 1, 759. A Court before which a second trial is commenced has nothing to do with the 
evidence recorded m the previous trUl except for the purpose of ascertaiolng whether the 
oflence is the same, 7 W R (Cr.) 15. Theft and mischief committed by cutting tbe bMsebes 
of a tree are not distieet oSences. When the complaint was for theft and mischief, and tbe 
aeoosed was tried for mischief, and acquitted, this soh*sectioD barred a subsequent trial for 
the theft and sub-aectlou (9) had no application to tbe case, 6 U. 296, An acquittal eu a 
charge under S. 352 , I.PC ..operates as a bar to a subsequest trislforan ofieoce under 
B. S23| I.P.C., 7 B L.R. (Appe.) 25 An acquittal of the accused on a charge under 8. 212. 

I P.O., IS a bar to the trial on the same facts under 8 J82, 7.P.C., 86 H. 306, but au acquittal 
on a charge ol 8. 283, I.P.C , is no bartoasob«equeot trial for an oSence under S. 211, 

I P.O , as a persou could not be charged in tbe alternalive under 8. 236, supra. 0 ! oSeaces 
under S. 183 and 8 211, f-PC., and the oSeaces are entirely distinet.il Cr. LJ. 420=6 Ind. 
Cas. 944. Py distinct oSonce is meant that tbe offence must be one entirely unconnected with 
tbe one previousiy charged, 6 Rao. 3S6. This section imposes a bar on the jurisdiction 0 ! 
the Court, and the defence can be set up at any time before verdict, 41 C. 1072. Geaalso 
49 C. 924. An acquittal on a charge of mischief committed by cutting the spatbea of some 
pnimyra trees under 8, 4S7, l.P-0., is a bar to a subrequent trial for rioting under 8 14?, 
I.P.O., on the same facts, that there was au uolawfol assembly animated with the common 
object of committing mischief. The two traosacUons were so closely overlapping that It was 
open to tbe prosecution to have framed an allemative charge of mischief and rioting under 
8 23 c, sujtra. and the case fell under sub-section (I) of this section, 19 L W. 31, An acquittal 
of the offence of forgery and abetment thereof bars a subsequent trial for offences under the 
Registration Act on tbe same facts, 1 Ran. 299, but it was held iu, 28 Cr L.J, 903= f06 Ind, 
Cas. 236. dtslinguuhitt^ i Ran. 299, that the acquittal of a person of cheating by falsa per- 
sonation will not bar a aubeequent trial for false personation in registering tbe deed an 
offence under 8. 83 (c) of tbe Registration Act as the offence ol cheating was complete 
tbe moment the document was executed and the offence under tbe Registration Act 
is an entirely distinct offence and 6s. 236 and 237 tvpra, could not apply to tbe 
ease. Au acquittal ot the accused for ao ofleoce under tbo Forest Act is no bar 
to bis subsequent trial for tbett aud disboneat retention of stolon goods under the 
I.PC. ,6 Ran. 38G, but an acqnltta] on a charge of criminal trespass b-irs a second 
trial on the same facts for an offence undecB. 291, I‘P.O., 29 Cr. L J. 282=107 lud. 
Caa 7C6. Bimilarly an acquittal on a charge of cbeatisg bars a sub*«queDt charge for (he 
lame offence on different evidence, 28 Cr, LJ. 233 = 99 fnd. Cat. 1035 where 28 A. 313 Is 
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referred to. Aq BcqoUtal on a cbarge ooder 8. 397, l.P.O.. woaadlogifae reNgioos fsellag 
ol a coamunUf bj cotting down trees Irom a graTe jard bw a subsegaent obarge o{ theft 
of trees (rom the graea ;ard on tbo same facts area though the act done ma; base bad two 
dtetloct results, 6 Lab. S2. An ae<iu}ttal on a chatga uuder 8. ICO, I P.O., baraa subsequeat 
trial on tbo same facts of an oSeuce nnder S. 61, (o) c! the fiom. Diet. Police Act, 1S90. The 
testis whether the evideuco ia both cases is the same &ad subsequent trial is on the same 
basis of facts falling under 6s. 230 snd S37. supra, 29 Bom. L.R- 1476 faUatoins 45 C. 727 
and 1 fiom. L.R. 13 and dufiH^uuhing, 43 A. 49C and 37 C. 604. Sco 31 Bom. L.R. S22 
where 29 Bom, L.R. 1473 is disfta^uubnf, Bee also SO Ct, h.3. 9Si at 856—118 lod. 
C&s. 630 where 8 Lab. 62 ; 43 C 727 : 29 Ct. L.J. Ss 106 lad. Ca«. 839 ; 29 Bom. L.R. 1476 ; 
29 Cr. L J. 282al07 Ind. Cai. 7£&aod i2Cr. IbJ. 224->10 lad. Cas. 168 are re/etredto. 
Anacgnitta] on a charge under 8. 103, 1.P.C., barea second trial under Ss 465, 471 and 120 B 
XP.U-, as the facts were Inseparable from that on which the preTious acqsittal proceeded 
3l C.W.N. 384. When a person who was tried and convicted for misappropriating certata 
sums of mone; daring a certain period was again put oo bis trial in respect 
of certain other sums alleged to have been zaisappropriated during ifao same period, it was 
held that the charge In the previous trial should be taken to fneiuda all tbs iUms misappco* 
priated by the accused in the same transaction during that period and tbit tbs subsequent 
trial was barred fa; this section. Tba Legislature apparent!; intended, where there is a 
trial for misappropriation of a gross sum there should be onl; one trial foe such an oSeuce 
committed within the period covered b; the defalcation, 17 Cr. L J. 39«83 Ind. Caa. 199. 
If A person commits criminal breach of trust or misappropriatioa of diSerent sums of mone;. 
be commits so man; offences but It is uodesinble that bu tbouid bo tried as mao; times 
when be could bive been tried for all of them in ono trial, 49CLJ. 378 at 333. Where 
iaots are not the same lo the two trials recourse could not be bad to sub'Section (1) of this 
sectlOB, 40 B, 97 at 104, Possession of counterfeit com under S. 243, IP.C. is a distinct 
oSenee from uttering couaterieit com uudor 8 240, I PC A previous convictiou undee 
8. 243. 7.P.C., io regard to one set of coins is 09 bar to a snbseqnont trial under 8. 240, 
J.P.C., fa regsrd to a secood set of corns even though the second sot bad ocigmatl; been part 
of the ssme stock as the first set of coios, 31 C. 1007. Where on a charge of Ibcft against A, 
B and 0, A and B were tried and aeqnitted b; a competent Magistrate and subsequent!; 0 
wu pat oa bU Uut foe aa adeoca undee 8. 411v I.P.O., ou discover; of propett; in bis bouse. 
It was held tbat the acquittal of A and B was no bar tutbe trial of C ae there were additional 
facts before tbeConrt subsequent to the acquittal of A nod B snpporting the charge under 
8 411, IP.O., 10 C.W N. 1051. Bat a couvictioQ under 8 411, 1.P G , wil! bar A subsequent 
trial under S, 414, I.P 0 , 28 A 313, Acquittal of criminal brcacb of trust T?itb regard to 
one item will sot bar a lecond trial with regard to another item during the same period In 
a charge of cbeatiog, aff (he evidence of decepfioo must be disctosed At the first trial Thg 
complainant cannot be permitted to matitute a series ol trials each based on a differeut 
evidence. Where the acensed was tried for chaitmg and tbereb; loducisg deliver; of 
propert; and he was acquitted, he cannot again be tried on the ground th\t at the first 
trial he Iradulentl; withheld a deposit The mere fact that tbs complainant is prepared to 
adduce fresh evidence will not make it a diflereot ofieace not opecatiog as a bar to a second 
trial, 23LW. 220“29Cr. LJ. 235-S3Iiid.C« 1039. i2 Bom LR 226»ll Cr LJ.337* 

S Ind. Cas. 970. The acqnlttal of an accused oa a eba^e under S. 400, I P C . cannot operate 
under this section as a bar to his being prosecuted agila on a charge under S 399, 1.P.G., (or 
commuting ool; one of the dacoities In respect of which evidence was given at the previons 
trial. This section bars a separate trial oa the eame basis of facts, onl; in eases faiiing 
under S. 9 30 and S. 237, supra, 1 Bom. L.R 15. Acquittal under Ss. 329 and 147, 1.P.O , is 
no bit to a subsequent trial under & SOd, LP.C. 27 Cr. L J. 615=M lad Cas 359. folloving 
42 A. 123 ; 24 M. 138. Where A was ehaiged under B. 411, I.P 0 , with regard to some 
articles of stolen propert; and aegoltted, he cannot be subsequent!; tried for, 
other articled in bis possession unless those artfeUt were recovered at different times, 
90 C. 894 where 15 A. 317 and l5 C.Sll are /olloiewf. Sea 27 Cr. L. J. 1296s=SS Ind. 
Cas. 104. The acqaittal of some out of sstciaI persons charged will not bar the sub* 
sequent trial ol other ptrsons implicated in the tame tnnsactloa when arrested and put oa. 
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their trUI, 37 C. GSO. Where & former convietlon orscqaittal is set Dpaaahar to eahse* 
qnent trial, the Court before which the second trial is held baa oothing to do with the 
eTidecce girea on the former trial except for the porpoae of ascertaining whether the offence 
which forms the subject of the first trial is the same as that which forma the subject of tbe 
second charge, If the offence Is the same tbe convfetion or acquittal is a bar to a second 
trial whether the second Court considers tbe former conTlctios or acquittal was warracted 
bf tbe evidence given at tbe first trial or not. If tbe offence is not tbe same, the former 
conelctlonor acquittal is no bar to the trial upon tbe second charge notwithstanding tbe 
evidence given is tbe same in the two cases, 7 W.R. Cr, iS. Acquittal under S, 498, T.P-0., 
of an accused who was alleged to have enticed awa; a married woman with two of her minor 
children is a bar to the trial o! the aceosed lor the offence of kidnapping tbe two minor 
children, kidnapping not being a continolng offence and there conld be so abetment of 
kidnapping after the minors were once taken away from lawful guardianship, 12 Or. bJ 9) 
c^g Ind. Cas. 511. Where an accused was charged with kidnapping from lawfnl guardianship 
in general terms without stating from whose guardianship the kidnapping took place, an ac- 
quittal had on such a charge oi the offence ot kidnapping from the guardianship of a particu* 
lar person may be pleaded as a bar to a trial on a cha^e of kidnapping from lawful guardian 
ship of another person, 29 M. 2Bi. The trial of an accused person for offences under Ss. 841 
and.SAS, I.P.O , does not bar the trial for an offence under B. 504, 1.F.O., in connection with 
the same transaction, 7 Cr. L. Rer. 239. When two distinot and separate offences sneh as 
afira; and hurt are committed tbe case does cot fall within this clause and the ccnviction 
for affray is no bar to a subsequent trial for causing hurt. Buch a case does not fall under 
sub-section (2) of 8. 285) avpra, and tbe matter Is clear from tbe illustrations to that eccIIod, 
47 Jl. 284, /olfotoed Id 31 Bom. I/.R. 922 bolding that a conviction for affray under S ISO 
T.F'O., on a police charge would be no bar to a prosecution on tbe complaint of tbe isjnred 
person lor rioting and hurt nndec Ss. 14? and 823 1. P..C. Where a charge has bees framed 
foe murder, culpable homicide and labetment thereof and the Jury returned a verdict of “not 
guilty'* OB the first charge and they bad to be discharged being not unanimous on the re- 
tealnlng charges, theacquittal for murder conld not be pleaded as a bar to tbe trial of (ha 
ether offences, as there was an express charge and this section could sot therefore protect 
the accused, 41 C. 1072. ^ 

Sub-aec(Ion (3),— The acquittal of an accused of tbe offence of abetment of forgery 
S. 467 and B 109. 1.F C. will not bar a subsequent trial under 8. 62 fa) of tbe Indian Regis- 
tration Act with respect to the same document, 37 A. 107, but see 1 Ran. 229, which took a 
different view. When an aceuecd who was tried for abetment of forgery and acquitted was 
again put on his trial (or using as genuine a forged document, it was held that aub-sectioa (1) 
of this seotlan did not apply to the case inasmuch as the case was sot one coaSemplated by 
8. 235, supru, and that the case fell directly under this sub-secdon as the series of acts 
beginning with forgery and ending with tbe user in tbe Civil Court to support the claim 
must be regarded as BO connected together as to form tbe same transaction, or carrying 
through of a single predetermined plan, so that under 8. S35 fl) it would fasTa been compe- 
tent to try the accused for both the offences in tbe eame trial, $0 B. 97: 30 O.W.N. 432. 
Under this section, the provisions of B. 235 (1), supra, aro not made applicable to those diffe- 
rent offences committed in one series ol acts, 29 Cr. L.J. 271=107 lod. Cas. 697. Where an ^ 
accused waa acquitted on a charge under S. 182, 1.PO., on the ground that (be person infor- 
med was not a publlo servan t, it was held that a subsequent trial under S. 600, I.P.O , at 
tbe Instaoco of tbe Sub-Ioipcctoc against whom (also islormation was given, waa permitted 
by tbis sub-section, 37 C. 604 ; see also 49 C. 382 and 48 C* 3S3..23 0. 174 and 1 Bom L.R. 19. 
For wb.-»t ore distinct offences, see notes under 6s. 35 and 233 nt pages G5, 431 and 433. 

A person previously eoovicted oi ttaeit of a qu-inllty ofepium eon again be tried for illicit 
possession ol the tamo opium Under 8. 9 of the Opium Act, because tbis eub-seciion permits 
a separate trial torn distinct offence of which a charge might hnvo Leon mode under 8.235 
(l), supra, as hiving been committed in (hoeonno of the samo transaction, 48 A. 496. The 
acqoltLil of an accused of an offence under 8 924, I.P.O., wUl not operato as a bar to his prose- 
cution for an offenco under 8. 10 (s) ol the Indian Arms Act vi*., Vcinyurwcd* under tbU ' 
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tub’Rcction M the latter oflenca U a dlatoet' offence from that under 8. 331, 1. F. 0., coming 
within 8. 955 (1), tupra, 53 B. 50) )0 B. 97 and 23 C. 174. 

Sub'flcctlon (3).'— In this sub-aectton, ontlka theolhera, conTiotlon alone li referred 
toandnomenltoaUmadeof anacqulttsl. It la difficult to aar whether the omission la 
deliberate or due to oversight. A convletloa for causing simple hurt Is no bat to the subse* 
■qnent trial of the accused for cnlpable homicide It In eonsequenee of the injury caused bj the 
accused, the Injnted person dies. But it the accused la acquitted of causing hurt on the 
^oQDd that be merelf caused some slight Injury In the eseroise of the right of private 
defence and it vras subsequently tonud on a closer examination of the injured person that 
the so-called slight injury was of a lenout nature which afleeted a vital part, and in conse* 
•qaeoee of which the in jnsed person died, queers whether the aecnsed could plead the acquittal 
as a bar to bis subsequent trial for catpablo homicide In view of the omission of the word 
“ acquittal " in thU aub-seetlon. It is aubmltted that such a result is not contemplated by 
the Legislature, If a person Is tried and acquitted of a charge of simple hurt under 8. 323, 
LP.O., by reason of the patties having compounded the case, there Is no legal bar fora 
subsequent trial of the tame person andet 8. S04, l.F.O. on its being found that death had 
resoUed from the hurt, 2 Cr. L. R«t. 365; 43 H.L J. 490^(1925) M.W.N. 553^22 L W.20S. 
But lee 16 Or. L J. 267w28 Ind. Cat. 13S. Whereit was held that the aero fact that sub- 
sequent to a eoBvietlon further tacts came to light which showed the eommisslou of a major 
ofieoce, will not render an accused liable to be tried again for the graver oSence Where A 
is convicted of causing hurt to B and as a matter of fact B dies before the tri si which fact 
was not known to the Court when convicting A of hurt. A cannot again bo tried of culpable 
homicide under this sob-sectioo altbcogh he may bo tried under sub-section (4) of this 
section, 14 Cr. L J. 133»18 Ind. Cas. 887 ; 199t P R. (Cr.J) 4. 

Sub'MCtion (4).'— This sub-section is a further explauaticu and limitation of the 
.general Common Law rule that no one may be pnuisbed twice over tor the same odenoe. 3Q Ce. 
Ji J. 808 at 80Sall7 lod. Cas. 623. It restricts the right given by sob section (1). This 
sub-section lays down that a person acquitted of aoy offence constituted by any acts may, 
Dotwithstauding such acquittal, be subsequently charged with, and tried for, any other 
ofience constituted by the same acts which bo may have committed if the Court by which 
he was first tried was not competent to try theofienee with which he is EUhseqnently 
charged. Tbie sub-section involves in itself that part of the Common Law rule according 
to which an accused cannot rely upon the pleas unless the previous acquittal or sonviotion 
was by a competent tribunal. But a series of acts may constitute more than one ofience and 
the enb-sectioQ says that (he person acquitted or convicted of an ofience may nevertheless 
be subseqaently tried for any other offeoce constituted by ths same acts If the Court which 
trie4 the first ofience was not competent to try the subsequent ofience. Bo the Common 
Iaw rule has no application if the first Conrt was not competent to try. The words ' not 
-competent to try the ofience ' mean that in order to obtain the advantage of the Common 
Ijaw tale the accQsed on the second occasion must show that ths former Court was m a 
position bad it so chosen (a try and acquit or convict ths accused of the ofience subsequently 
.ohargad. The words * competent to try ’ are equivalent to ‘in a legal position to have tried 
and acquitted or convicted *. The words refer uerrowly to tbs legal position of the Conrt at 
the time of the former trial in relation to the particular ofience committed and ‘not broadly 
to the lurisdiction of the Court, 3o Cr. LJ. 806 at 803-809sii7 Jnd. Cat. 623; following 
37 A. 167 ; 17 Bom. L.R. 678 A dmcTUxng from 96 U. 303 ; this decision expressly held that 
the Madras decisions were wrongly decided. The Madras view is that "words not competent 
to try "in this tub-section mean, bad no jutlsdlciloa to try. 24 M. £41- 36 M 308*48 
U L.J. 490=22 L,W.205-U325) M.W.N. 593-26 Cr. L.J.1037 - 83 Ind. Cas. 31. This sub- 
eeetion refers to the character and status ol the labunal when U refers to the competency to try 
the ofience and this is made clear by illustrations (/J and [g) to this section, 36 M. 803 but see 
52 B. 257 which disMBled from 36 M. SOS. 8eeU$o30Cr. L.J, 806=117 Ind. Cal. 623 which 
.also dujented from 58 H. 303 Where a Magulrate split up the charge of dacolty into its 
.component parts of rioting, using force and mUapproprutlon of property, etc., and eonvicled 
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the accared and on appeal tbe Sessions Jtidge rsTarsed tbe cooTietloD belog of opinion that 
tbe offence, if any, v?a« one of dacoity but refnaed to order the commitment of tbe accused for 
dacoity as the evidence vras so incredible it was held that the Judgment of the Sessions fudge 
was no bar to tbe entertainment of a fresh complaint relying on this sub'section and iilaatration 
(g) to this section 7 U. 557. When on a trial of the accused under Ss. 355, 368 and 376 1.P.O. the 
accQsed was acquitted on the ground that the eace was one of adultery and sabsequently the 
husband preferred a complaint under B. 498, 1.P.O., it was held that the sub-section is no bar 
as tbe Court which tried and acquitted was not competent to try the accused under 8 . 498, tot 
want of a complaint by the husband under B. 199, supra, 17 Bom. L.R. 678=16 Cr.L.J. 657= 
SOInd. Cas. 641. Where an accused was acquitted under S. 918. supra, twice of an odence 
under S. 173, 1.F.O , on the withdrawal of the complaint on the ground that the odence 
disclosed was one under B. 174, 1.P.O,, and therewasnopropercomplaintof thatodence, it was 
held that on a third complaint on the same facts by a proper person this subsection cannot be 
pleaded as n bar to the trial, S2 B. 2S7 following 22 B. 7il ; 49 B. 97 and not following 36 H. 
308. Similarly absence of sanction or complaint of Court under the present Code which 
necessitated tbe acquittal of the accnsediano bar to a subsequent trial with the necessary 
sanction or complaint of Court, as the acquittal was not by a Court competent to try the 
odence without aancticn or complaint of Court, 39 C.W.N. 382, where 22 B. 711 ; 3 U. 43 ; 37 
A. 107 ; 4b B. 97; 37 A. 283; 52 B. 257 are fotlowed and 36 M. 308 not followed. See also 
53 B. 69 at 72, Similarly an acquittal by a second class Magistrate for an odence under 8 406, 
LP.C., IS no bat to a subaeqent trial by a first class Ma^strate nnder S. 409, 18 Cr. LJ. 643- 
= 40 Ind Cas 291, followed in 43. M.L3. 490= 26 Cr. L J. 1037=88 Ind. Cas. 31, An acquittal 
of under 6 409, I.P.O., of breach of trust of a autn of money, committed between two dates,' 
does not bar, under this section, a subsequent trial of oriminal breach of trust on an inter' 
mediate date, of a separate sum which was not ioefuded in the amennt forming the lubjeot 
of the first trial by reason of tbe facts relating to tbe misappropriation of tbe latter sum not 
being known to the prosecutor at tbe time of tbe previous cLarge, 60 C. 632 following 12 Boui, 
A, R. 226=11 Ce. LJ. 337^6 lad. Ctt. 970, aad dtSsenHng leom i7 Cr. L.d.$9.*>32 2Bd. 
Cas, 158. There is a dlvergeoce of judicial opiniou as towbetber a trial in respect of a gross, 
sum of money in respect of which breach of truat is alleged to have been committed between 
two specified dates, a second trie! la respect of an offence alleged to have been committed ou 
an intermediate date but not laclnded in tbe grosa sum epecified fa tbe first trial ia per- 
missibie or not. In 17 Cr. L.X 30=32 Ind. Oas 158. tbe Madras High Conrtbeld that under 
the ciroumatacees tbe charge in tbe first trial ebould be taken to have included all tbe items. 
covered by the period and In 50 C. 633, a single Judge took also tbe same view but in 12 Bom. 
L.R. 520 sad also tbe m.'ijority oplnicu 50 C. 632 took a different view. It was pointed oot 
In 60 C. 632 that it would make a considerable difierenco if it were shown that tbe defalca- 
tions which formed tbe subject in the second trial was within the knowl^go of the prosecu- 
tion and so could and might have been included in the charge in the first trial, 49C.LJ. 376 
at 381. Acguittsl of an accused under 9. 426, 1.P.O., on the ground of absence of the com- 
plainant is a bar under this section to his being put on his trial on tbe same facta for tbeft or 
an application to the District Magistrate to set aside tbe order under B. 247, supra. 37 C.L.J, 
253 = 25 Cr. L.J, 149 = 76 Ind. Cas 293. When a person was ebargedand acquittedof an 
ofienoo of abetting and aiding, cheating under tbe Penal Code in connection with registration. 
of a document, the acquittal is no bar to tbe trial for an offence under B. 82 of tbe Begistra- 
tloD Act, 37 A. 1D7. See also 28 Cr. L.J 908=105 Ind. Cas. 236 where 1 Ran. 299 which took, 
a different view is distinguished, several accused were tried by a first class Magis- 

trate who acquitted some and convicted tbe rest and on appeal by the convicted persons, the 
Sessions Coast directed tbe acquitted accused to be committed on the same facts for murder. 

It was held tbat the commltmeot was legal and tbie section did not bar such a commitment, 

13 Cr. L.J. 742=17 Ind, Cas. 84. ^Vbere a person was first tried for ofienees under S, 463 
read with 8, 109. I.P.O., with regard to an aUeatatlos ©t a voting paper at a Uunleipal 
•lection and acquittedof tba offence charged, be can bo tried again for an offence charged, 
under 5. 171 F, I.P.O., cl intentionally abetting false personation at tba election which the 
Court when U tried lha-aecn*ed under 8s 465 asd 109, I.P.O., could not try lot want of tb» 
neceswry sauctlon of the Local OoTernmcDt at the date of tbe first tri.il and such asnetion- 
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noa-competenoy oI the Coast to tty the offenca coming under eub-section (4). 38 M. 308 bnt la 
S2 B. 257 U T?sa held dissenting from the view that iiJnstrations cannot jnstidsbly be held to 
control the wide words of the section ‘nof competent to try’ and the mere fact that illustrations 
are confined to instances where the first triboiial baa not the necessary powers to try a par- 
ticular offence they do not show that the words,* competent to try * are confined to cases ol 
that kind. If the words mean ‘ had no Jurisdiction to try', then they are sufficient tocoTeia 
ease where the Court cannot take cognizance of a case because the proeision of S. 195, supra, 
and that goes to the root of jurisdiction. Bee also 30 Cr. L.J. 806=117 Ind. Cas. 625. 

PART vn. 

Op Appeal, Reperbhcb and Revision. 

CHAPTER XXXI. 

Op Appeals. 

Appeal,— The term “ Appeal *' is not defined In the Code. It means a complaint to * 
superior Court of an lajastice done by an inferior Court. The party eomplainlog is called the 
appellant and the other party the respondent. Tpharton’s Loto Lexicon explains the term thus: 
** The cenxQval of a cause frotn an Inferior to a soperloc Court tor the purpose of testing tbs 
soundness of the decision of an inferior Court.'* See 22 U. 6Sst 80; 12 Cr. L.J. 43=9 Ind. Cas* 
26f. An appeal is not a second trial but a oontioiulion of the trial already held, 3711. 119. All 
Jurisdlotion starts from the first Ooartaod temaias constant tbnagboat tbasuhseqaeat stages 
of the proceeding, 12 Cr. L.J, 444sll Ind. Caa. 788. A Criminal appeal differs from a OitU 
one in that, in the former where queedoos of taot are in issue, the sound rule la to consider 
whether the coDTlotlon is right, whereas in the latter esse the Court most be oonvinoed 
before rerersiog a finding of fact by the lower Court that the finding Is wrong, H C.L R. 25 
St 29*30 ; 23 C. 3)7 ; 20 C. 353. The general (eodenoy of the Amending Act of 1933 has been 
to enlace rather than to curtMl the eight of appeal in favour of accused pereooa. By that Act 
MTer.al,arders which were not formerly appealable have been made eo The right of appeal to 
a higher Court has been conferred by 8. 406 infra. Ad order refnsing to accept or rejcellng 
a surety bas been made appealable by 8. e06 A Wm ; the immunities enjoyed by certain 
eenteoces passed under Sa. 413 and 414 have now been taken away, special right of appeal 
has been created in certain cases under Se. 4I6A and 4 J8 121 tn/ra and it Is also interesting 
to note thst in the matter of refusal to socept or of rejeebiog sureties offered in compliance 
with an order underS. C63 (1) fn/ra, the prorlslone as to right ol appetl.havo been made 
appealable by B. hC2 (4)tn/ru. An appeal also liesonbehaltof a convicted peraonagainst whom 
an order under 8. 562 (1) infra, has been passed under 8s. 407 aod 40?, tn/ra, even though it 
I is not expressly mentioned there, 52 C. 463. An appeal Is only a creature of Statute and 
where it is given it became a matter of rlgbt as distinguished from a revision which is 
purely discretionary, When an appeal lies and no appeal ts filed, no proceedings by wayof 
revision can be entertained, S 439 161, sn/ro. Buies of limitation govern appeals. See Arts. 
150, 161, 165, 167 of the 3ad Schedule and B. 5 of the Limitation Act IX of 1908. This 
Chapter is not exfaausUve. There are otber orders under the Code, vtt., those under Ss, 350, 
466, 614, 626 infra, which are made spooislly appealable. 

404*. No appeal ehali lie from any judgment or order of a 
Criminal Court except os provided for by thia 
vtSS!,*^o'’appMl O'" any other Jaw for the time being in 

force. 

The power of saperiatondeDoe of soperiorfloartf U entirely distinct from the Jatfedio- 
tlon to bair eppeals. If the iofecior Coort after hearing the parties comes loan erroneout 
deolilon either on law or loot on a matter within tta Jansdlctlon, the Court having power ol 
Snperlntendenee never Interferes. The only mode of questioaing the propriety of such a 
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practice so doubt but the piaciice is aalformsod only is special circumstaoces can it ba 
departed from. Tbe mere fact that adiTiaion Bench of the High Court issued au exparte 
Order adalttisg au appeal or revisfoa after the expiry of CO days will sot preclude the Bench 
hearing the case from going iato the quaatioa of liraitation at the Goal beariogi Si C. 394 
where 50 C. d23 is distinguished. As appeal presented long after tbe period of limitation 
was treated as a revision and decided oathonxerita lO 2 A. 336. Presentatioa of aa appeal 
by a prisoner is jail to tbe ofGcet in charge of the jail is for tbe purposes of the Limitatiou 
Act equivalent to presentation to the Courts 9 M. 2S8. So also time taken In forwarding an 
application for a copy of judgment by the prisoner and in transmitting tbe same to him must 
be excluded, 9 U. 2S8. Where one of several accusal Was acquitted on appeal, an appeal pre- 
sented by the other accused after such acquittal was entertained and dealt on tbe merits, 1371 
B. B. (Ct.) 7 ; aa to mode of computation of tbe period of iimitation, see 8. 12 of the Limi' 
tatioD Act, IX of 1903. 

Appeals to the Privy Council. — Bishlajesty the Xing is supreme over all persons and 
Courts within His Dominions and a right of appeal in all cases to the King in Council exists 
from the High Courts of each separate Colony, Province, State or Possession whether it be a 
Court of error or not, except so far as the prerogative in (bis behalf has been expressly sur 
rendered. Criminal proceedings are in practice reviewed only If it Is shown that by » dis* 
regiird of the forms of legal process or by soma violation of naturil justice or otherwise sub- 
stantial end grtve inj'ustice has been done The Judicial Commlttes do not as a rule advise 
His Hajeaty to grant appeils in ctimiaal cases except where questions of general and great 
importance likely to occur often are raised, and where tbe due and orderly administration 
of the law is shown to be Intecroptedordiverted jotoa new course, which might create^ 
precedent for tbe future and wbere there are oo other means of preventing these consequences. 
Such appeals lie either by the right of grant to pursuance of leave obtained by the appellant 
from* or by reasao of special leave granted by tbe Judicial Committse, 39 OXJ f. It is 
well settled that the unwritten principles of tbe constitution of tbe Empire restrain the 
Judicial Committee from being used io general ass Court of review in criminal cases. But 
while the Sovereign lo Council does not interfere merely on tbe question whether tbs Court 
below has come to a proper ccaelustoo as to tbe guijtor innocenoe, such interferonce ought 
to take place where there has been e disregard of tbe proper forms of legal process grievous 
and not merely or a teoholeal character era violation of principle in each a faebion as 
amounts to a denial of justice, 39C.LJ. 1 at p If quoting from 44 lad. Apps. f37> 
Asa rule the sdmioistr.ation olcriatioai }»ir roolodiog the forms ol procedure, trial sad 
puaishment for crime is Jett to tbe local jurisdiction and appeals to His Hajesty iuGonnell 
from Colonics are extremely rare. Tbe inboreot jurisdiction of the King ia Couuctl to 
receive appeals in criminal matters ns well as in civil cases exists for the purpose of ensuriog 
the proper administratlcQ of justice and to preserve tbe duo course of procedure but tbiS 
prerogative ia very cnutloosly exercised. It Is the usual rule of the Privy Coancil fo quote 
tbedicfuof Lord Hslebaryln Beef v ^tteen. fO A. C. at p. 677 when leave to appeal {□ 
criminal cases is applied for, nameiy. *’ no leave will be granted io orimisal cases except 
where some cleat departure from the reqoiremeuts of justice Is alleged to have taken place." 
In exparU Macrea, 1833 A Q. 34s the Privy Council again pointed out that although leave 
to appeal may bo granted in excepUooal cases yet A mere mis-dlrection to the Jury 
by the Judge where no miscarriage of jnstioe bad actually resulted therefrom will 
not afJord groood for special Jeavo to Appeal. 0ce also ff892] A.C. 422 ; (fS97j A.C. 7f9 ; 
12 A.C. 459 {ViUet't ease) aflirmed in all later decisions such as 36 U. 501 (P.C.); 
41 C. 568 and 1623 (P.C ) and B Ran. 63 |P.C.) lo criminal cases tb*o Privy Council does 
not lightly Interforo. In Dlllct'soase Dord irafson laid down tbe law thus " euch appeals 
are of rare cccnrreoce because the rule has been repeatedly laid dowo and his beeo loraria* 
bly followed that Her Majesty wii] not review or ioterforo with the course of Orlmlnal pro* 

. eeedlnga unless it be shown that a disregard of tbe forms of legal process or some violation of 
tbe principles of the natural justice, otberwiaa aubatanttat and g»ve Injustice has been 
doue," reaGirmedlnibCr. L.J. 306(P.CJai23 Ind. CAi. 697aud41 0.1023(PC,1 Tbe Privy 
Couoeil will notgraut leave to appeal ia AorlmlnaJ matter unless la the partfoolar ease ifaere 
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6. 4011 

ii fi'-TTirlblr'C J»rHrol til* tbt nb<l»n(« rt » (sir Irii] and tb« proUctlern 

of lb« tiwrfwbl'*') In t«ndi |9 dlr*rt (b^do* and rrd*ftf adnitoMnUm o( lb« I*w 

inln an r-TlI frfw^drnt in lotor*. IS C W.R.TOS (P.C)* IS Cr, L J. 33dt*23 Ind. Cas 678^ 
1 L Vr. PS9 It l« now ««11 niUbllibrd tballb# JodleUI CcrnnlllM of lb« Tri?/ Coanelt onlf 
rr^ninrndi to Hi* to atmlaabit Jorl*diction In apprali in criminal ca'o« npoa 

▼fry rr'tnelod RMond*. S Ran. 8S IP.CI Bo* 3lC W.H. If, for a erlliett nota *a to loWf 
lerrnoc by rrity Oooncil In Crloi&a] ra*r«. 

"Tb« iT*r<*nilbilll 7 for lb» adminUtratlon c( criminal Jnitica In India, Ihti Heard will 
cdlbrr aootyl oer *bar« enirti lb»r* bai Wn ^n« •lolatim cl IbarrinciflM of jaitice or 
aoise dlrmirard of W'l TbU n-«afd will ftol ccnildtr at^ycali broosbl from 

criminal Jariadirtlon In tb« yrotlneca cf India. Thry cannot bat irjcrrt that thCMo wbo ara 
eonooctnd with the local I'l India abonld bate aoeorayleloly dltrrcarded Ibott 

lojanetioni that tbair Lerdtbipt hate wt often laid down. It li a crletoni thing to think of 
tbc diilrrra and an tUly wbl'h tnnat be canwd to lb* rtlalbnt and fricndi of tb« coademotd 
taan. by holding out Vo tb«m rain bopoe Ibal the penally atbich bad been Inflieled can be 
dticated cr rrteraaj by tbit Heard eiocyt In ibe eprcial eltonmiUneea to which I bate 
rtlerrrd y<rr 2/ord TJwlr'i.iifef InSlLW. STatSS (P.C), The Jodlctal ComraltUeof 
the PritT ConncllU not a Cenrt cf criminal appeab When there bae boon ttldence before 
the Court below opon wnleh it bai come toa corKlnaloo ibelr Lordiblpa will not dlitnrb that 
conelnalnn They atill only Interfere In each eaeoe aa are rtferml to In Ibe well known cate 
et /n rc Vxl'ei, where there hat boon a gr»ea Ditcarriaga of Inillce era groM abnee of the 
lormi of legnt prooeai. SO C W R. ftS7 (P. C |-S2 C L J. 67*-«9 U L J. SStwIlKS) H.W.N. 
llBw37 Cr. L J 72S^n Isd. C«f 312. The Prlry Coo/ieil li nn a court of criminal appeal, 
and it would be contrary to itt eoaitltutional doty Vo attume that pontion. A Court cl appeal 
can go into faeu and deal with the eaae ontbemarlte The fuoetlooi ollhe Priry Cooocli are 
limited by the Uw laid down la DatVI'erowto tomelbing much morenarrow, namely, 11 wbat 
bai been done bat been fitoeily contrary to tbe lormi cl juatlee or riotates fondamenial 
prlneiplea, then and then only It bat powerto Interfere, 4t C S$S IPX). Tbe Jonidietlon 
wbleh tbe Pnry Conneil ezereiecr In erlmloa) matter* iavoWea a general coniideration of lb» 
crldeace andcireamttaocet of each patUcoIarcaie In order to place tbe Irregularity oom* 
plained of, if fubiUntlatcd in proper relation to the whole matter, fSC.W N. 75 (P C)b 1S Cr. 
L.J. S26»23 Ind. Cat. C78wl L. W. 6S9. 6o pcndlog Irare to appeal against a capital 
aenlence, the Pnry Council bai no power to etay the leDlenee, 43 C. 739. Tbe adequacy or 
otberwlio of a charge to tbe Jury by a Judge, tbougb it may furnish proper ground 
of appeal to a Court of crlmlaal appeal does not amount to “a disregard of the 
forms o{ procesa or Tlolatlon of the principles of natural Justice ” to warrant Ibo Priry 
Conocll in cnlertaiiilng an application for epecial leare to appeal to Ilis Slajesty 
InCounell by aconTieted pertoo, 30 CT7N. 557=4) U L.J 831 (P a|-43 C L.J. 47. Tbe 
Letters Patrot, of tbo rarioui High Courts proTido for an appeal from certain Judg* 
meats in cases tried by the High Court lo tbo exercise of its ordinary original criminal 
jurisdiction, and in eases where any point of law has been rosorred for tbe opinion of the eald 
Illgb Conxt, but it Is necessary that tbe High Court ahould certify that the case ts a fit one 
for an appeal to tbe Priry Council. Bee in this connection the observation of tbe Jndiclal com* 
mittee in thecase In 52 C. 1S7 at 221. Special leave to appeal m>y be granted by the Privy 
Council when there Is a question of jnriedlctioa of general importance, 7 U I.&. 72; where- 
there is a grave error of procedure toaoblng jurisdiction. 25 M. 61, where by some disregard 
of the forma of legal process or by some violation of the prinalples of natural justice or other* 
wise, some substantial and grave injaslice has been done, 36 U. 501 L R. 12 A.C. 439 ; 26 
G.L.J. 13 : 33 0.L.J. 124 (P-C ) and 222 ; 11914] A.C 699 ; 18 C.W.N.703 (P.C.)-13 Cr. L.J, 
S26-23 Ind. Caa. 678. When a sentence passed was fonnd not to be authorised by law, «.e . 
a aentenceol trantporlailon for li years when only a transportation for 10 years Is permis- 
sible under the law, It was held that there was substantial Injustice, requiring tbe interfer- 
ence of tbe judicial committee of the Privy Council, 44 U. 297 (P.C,). 

Power to entertain appeali by tbe Privy Oouneil arises not from the relation of tbe Privy 
Council to the Court below, as a Court of criimDal appeal but as the Privy Council advisiog. 
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iha Sovereign with regard to the exerclea of tha prerogative which is that remnant power 
of the Grown which remains to the Grown to interfere with tribnnala of jnstiee which does 
not exist in England at al). It has passed awsy in the historio development of the 
const! tntioQ. It used to exist and it does exist to some extent in the case of Grown Colonies 
because tbef are managed directly by the Crown through tlinlsters, but when one comes to 
salf-goTerningdommlonsit is doubtfu] whether even the principle oI2)»lief’s case could be 
applied to the constitution of Canada and Anatralia. India is not yet in that stage but it 
has been publicly eaid that India is reoognised by the Imperial Government as being on the 
way to be a eelbgoverolng dominton and eo even with regard to India it is with the utmost 
oare, that we should pronounce any proposition that that disappearing fragment of the pro' 
rogative remains. Unless it can be proved that there was no proper trial at ail, that the forms 
of all judioial procedure were disregarded, not merely acoording to local ordinances but so* 
cording to the varying character which is common to all, the Privy Counoil cannot interfere. 
If there was anything very gross It might oome tinder the same category, but even then the 
■Grown has to be extraordinarily cantions in asserting the snrvivoreven of that very restricted 
prerogative which existed SO years ago but which may not exist now. 7be Privy Oounoil Is 
nota Court of Criminal Appeal aod cannot take cognitance of a mere mistake. It is not a 
ease in which jostice has been set at nanght and therefore the Privy Council, has no juris- 
diction. It is not right for either Connsel or Privy Conncil agents to encourage the bringing 
of such petitions like this. It is waste of time of the Jndicial Oommittee and after the 
repeated Intimations given by their Lordships it is hardly raspectabU to the tribunal, 
■49 B. 433 (PC) at 457-S8. 

Appeals from Adeo.— Appeals from Aden lie to the High Court of Bombay and are 
regulated by Act n of 1861 as now amended by Act XXIB of 19S7-~Appeals from the 
Besident and from Additional Sessions Judge where an appeal is provided by the Code, lie 
to the High Couit of Bombay but no appeal will lU against a senteuoe of Imptisonment 
cot exceeding six months only or a fine not exceeding Ba. 600 only. An appeal from 
acquittal may be made as provided by the Oode. and it shall be in the discretion of tbe 
Besident to reserve, for tbe opinlou of tbe High Court any point of law arising many otimlnal 
proceedings pending before him. 

Court of criminal appeal In England.— Court of appeal wascoostitoted under the 
Criminal Appeal Act, 1907, 7 Edw 7 0 30. Tbe Lord Ohiel Jnstioe of England is the President 
and all the Judges of the Eing's Bench Divieioa are Jadges of (be Court, A person convicted 
may appeal oo a quBf^tlon of law or with Che leave of the Court on a question of fact or on 
any other ground which appears to tbe Court to be enfhoienl or against his sentence only. 
A babitnal criminal convicted of an offence may appeal without leave of Court but a parson 
convicted at petty Sessions or st Assiresas an incorrigible rogue may appeal with leave, 
•gainst hie sentence. The Act does not apply to coavictione of a Peer or Peeress for an offanca 
not triable at the Assizes and nothing In tbe Act affects tbe prerogative of mercy, but the 
Secretary of State may refer to (he Court any point raised in a petition to him concerning 
ooDvietioQB or seatences other than a sentence of death. Where tbe questions raised relate to 
the whole case ol a convict, tbe ease Is considered as 11 it were an appeal bat if only a parti* 
oular point raised In a ease is before the Court, It may be determined by the Court m private 
—a procedure adopted on very few occssloos. A convicted person must apply to tbe Oonit 
within fOdays of bis conviction or sentence bat tbe Court has power to extend the time In 
all cases except In convictions invoIvlDg • death sentence, Au appellant is entitled to be 
present at tbe bearing If be wishes, unless tbe question involved is one of law only, A slogle 
Jndge of the Court is empowered to grantor refuse laive but if an application is refused, 
tbe appellant has tbe right to bare bis applicatloo beard by the fail Court. The Court of 
GriminsI Appeal duly constitnted to bear appeals must eonsiit of not lower than three 
Jadges and may consist of a larger number of (beChlef Justice eo directs but always of 
nneren number. The Chief Justice always sits If possible, and presides over the Court which 
•its in I^ndon. During tbe poodeuey of an appeal, the senteucs issatpendoi so that In 
appeals that have no merit the appellant sr||| bare to servo five or six weeks longer in Jail 
than If be bod not appealed. Tbit serves as a ebook to (be lodging of frlvolons appeals by a 
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c^firlfUd i>^rK>o. Tht Ceart h** pew*? t-J «iib»ne4 th* MoUne* In »Q •pr<*l •r'Init 
Ih# nmUnen In fTMTlion*! Ike Court hM e1ir»y4 eiymnly wtrnfdibe erp^lhnt 

(it tS» rl>k ef mkft7>wtn«nt Iktii Ike nppdtant »n opportunity to aUodon 

th*»rr*»l Tk#Ocnrt kti no povet to rnkanoe e^nUno* In »n erpe*! Irotfl • eontlction 
•Itkcuck It li clearly r! rpinSen that the ccnirtice patted at tha trUI vaa inadeejnato 
tut tuck a power la fileen In (riToloaa appeata In Srrtfjnel by a new atneodment In 
197^1. Tke powen o( tbc Court ef Criminal appeal fcai been tnmmariiM Ikui by Darllnit J. 
'‘They bad no power lore-hmr acaae. Tbey eodid Intrrtera If It wat prored tbat a wroog 
judenent bad been xltcn cn a point ct law* or. If tba verdict rf Ibe Jury appeared In all 
the circumiUneea nnmatonabla In point et fact. Tkey ccold tnlerfere If on • Rmertl view 
ef the caM In law, and fact. It appeared to tbea tbat then bad b<^n a mlrcarrirpe 
ef JoiUoa*’ 


405. Any perron tvhofc ftpplicAticn under wetion 89 for the 
. . dclirery of properly or the proceeds of the sale 

Appeal fretn erder , . 

nlecttneappiieatioflfor thereof has been rejected by any Court may appeal 
rre^ij°°** **^*'’’*^ to the Court to which appeals ordinarily lie from 
the sentences of the former Court. 

Appeals ordinarily tie.— Cotnpara aab-a^etlen D) of B 199, luprn and sea noteaat 
pape897. Ordinarily ll«. < r.. In tba majority of csm*. 2S U.Ld. iM; 27 U. 121; 11 B. 438; 
2aH.t36(P.B|;39C. T7lj«C 4S7. 


A p«l from order 406. Any person who has been ordered 
tKluitSg aeeurUy lor uudet Section U8 <0 <7tc« lecurity /or kttping </te 
Io'5’'e^j St.lfJS!. " ?««<”■*“>■ eooJ bobaviour may appeal against 
such order.— 

(а) if made lya Tresidency hfaghlrate, to the High Court ; 

(б) if made hy any other Magistrate, to the Court of Session'. 

Procufed that the Local Goreritwenf may, hy notification in the 

local official Gazette, direct that in any district specifiedin the notifica~ 
iion appeals from such orders made hy a Magistrate other than the 
District Magistrate or a Presidency <7/a^istra<e shall lie to the District 
Magistrate and not to the Court of Session : 

Provided, further, that no//»i«jy tn this 5ecfio»i shall apply to 
persons the proceedings against whom are laid before a Sessions Judge 
in accordance with the Provisions of sub’section {2) or suh’section {3A) 
of section 123. 

Amendment. — Tbit section has been ro’dralted. Appeal la provided In cases of 
eecurity for keeping tbe peace altt> ; appeal lies to the High Coart from a Presidency tfagis* 
trate’s order and to the Sessions Coart from other Klagistratcs’ order. Power is also given 
to liocal Government by notification to direct that such appeals shall lie to the District 
Magistrate and not to the Sessions Court. 

Scope of the aectlon.— Before tba new amendment, there was a right of appeal only 
from an order directing securtfp /or pood brAatnottr bat now a right of appeal is also given 
Id proceedings to keep tbe peace aader 8. 107, *«pro. The appeal lies to the Sessions Court 
it made by Magistrates other than Presidency Magistrates, Id which the appeal lies to the 
High Coart, bat aoder the proviso tbe Local Oovernment may notify that appeals from 
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iraglstrAtes may lie to the Dlstiieb KfagistEate Aod not to tbe Court of Session. Although 
the person bound over under 8. 107 supra, is not eonricted of any ofieoce the appellate Court 
^heu heating an appeal under this section from each an order, is competent to order a retrial 
as the order for retrial in such a case Is an incidental order rrithin S, 423, infra, S3 &. SOt 
7be High Court has power to revise the order of the District Magistrate or Seseions Judge on 
appeal and under Ss. 124, and 125, sttpra, the District Magistrate himself may release the 
person imprisoned for failure to give security or cancel the bond already tahen. The order of a 
Sessions Judge under this section discharging a person from whom eecnrity was taken under 
8. 118, supra, is not an original or appellate -order of acquittal under 8 417 tnfra, aod the 
local Government has no right of appeal against auch an order, hut may move the High Court 
in revision, 27 Cp. L.J. 62S=94 Ifld. Cas.402,/offotetn7 21 A. 107 ; 24 A 143; S6 A 147. 

Appeal. — Before the amendment no appeal lay under this section when a District 
Magistrate or Presidency Magistrate ordered security for keeping the peace or to be of good 
behaviour. But now an appeal lies to the HighOonrtin the esse of a Presidency Magistrate, 
and to the Sessions Court in the ease of a District Magistrate. If security order is confirmed 
in appeal by the Sessions Court, the further remedy is to move the High Court m revision to 
have the order set aside under S. 439, tnjra. If tbo person from whom security is demanded 
fails to furnish tho scoarity and is imprisoned, 8. 124, supra, makes provision for releasing 
such a person if it could be done without hazard to the community. This power Is vested in 
the Chief Presidency Magistrate and not in a Presidency Magistrate. Similarly under 8. 
125, supra, a Gblet Presidency Magistrate or District Magistrate may cancel any 
bond taken by the order of any Court in bis district not superior to his own. The High 
Court will not ordinarily interfere on the merits with orders under security sections and 
where no appeal has been preferred against such orders, the High Court will refuse to exercise 
its revisional Jurisdiction, l3Cr. LJ. 9sf3 led* Cas. iC2; 16 Cr. L J- 252s26 lad. Cas, 
108; 6A.L.J.437s9Cr.L.J.S23-2Ind Cas. 225. 

Provisos — The two piovlsos are new. The first proviso la Important. The Xioeil 
Qoveroment may by notification direct that appeals from Magistrates other than the 
District Magistrate shall be to the District Magistrate and not to the Sessions Court Sven 
in such a case the party aggrieved may move the Kgh Court to revise the order after the 
appeal was decided by the District Magistrate 8o the decisions in 23 C W N. 3S3 and 27 A. 
623 are no longer law. The second proviso makes it clear that this eection does not 
apply to cases laid before the Sessions Judge under 8. 123 supra When a Sessions Judgg 
da-ils with a case under 8. 123, supra, the order passed by him, whatever it may be, becomes 
the order In the case aud there Is no longer an order by a klagistrate made under B. 116, 
aui>ru, which can be subject of an appeal to the District Magistrate under this sectfon, 
35 B. 271 at 274. The only coarse open is to move the High Court to revise the order of the 
Sessions Jndge- 


Appal Iron ordrr 406A. Jn’j person aggrieved by an order 
refusing to accept or refusing to accept or rejecting a surety under 
rejecting a surety. section 122 may appeal agabist such order . — 

(a) if made by a Presidency Magistrate, to the High Court ; 

(t) if made by the District Magistrate, to the Court of Session; or 
(c) if made by a Magistrate other than the District Magistrate, 
to the District Magistrate. 

Aniendinetit.-“Tho Belect Oommlttee remarked on this new section thus ” we ooto that 
there hM been considerable crltleism on this elvuso which provides for tba appeal agilnst an 
order refusing to accept a surety. Cut we think that {f no appeal is provided most cases are 
bound to be taken op In roviilons. Wo do not agreo that all appeals under 8s. 406 and 40dA 
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•hoold Ii« to thi> I'e«»loni JodR".*' Ttiti !■ new and proTlde* (or afrMtt from order* 

rrtofirc to aoo^t or » inr»ly under 8 IW, P« B. 430 (5) infra, whloh entoti 

lb*l «brre nn *rr^l (* no |*rocerdlD|;i bjr way of rorlilon tball be 

enUrtalrrd el the indecoi of Ibe whor^nld here aprealed. Bee I6CrLJ. 332a 

23 Ind. C«i. 109. 

407. (1) Any pcrpon convicted on n trial held by any ^^og^st^ato 
of the f ccond or third cla^**, or any person Rcntcnccd 
Arr<*'Hwmrentfn^ tindcr fcction 349ortn retpectof ir/jomajior</<?r7«a, 
•foond or third c1»m. tnndror a gtnttnct hag been pdsseci under section 

3S0 by a Suh'divisional Maglstrato of the second 
class, may appeal to the Di<lrict Magistrate. 

(2) Tile District Magistrate may direct that any appeal tinder this 
section, or any class of such appeals, shall be heard 
Tnnifrr cl by any ^^BRistrate of the first class subordinate to 

him and empowered by the Local Government to 
hear such appeals, and thereupon such appeal or 
class of appeals may be prc«cntcd to such Subordinate Magistrate, or, 
if already presented to the Dnlrict Magistrate, may be transferred to 
such Subordinate Magistrate. The District Magistrate may withdraw 
from such Mcgiitratc any appeal or class of appeals so presented or 
transferred. 

Amendment.— An *rreal !• lor ondetthU icclien *c»lo8t nnjr »entenca or 

order patied nsdet 6 SSO, MUpra, hj tbo addllioD ol tbe words “ in respect of whom &a 
order bss been made or » teotcnco has been passed coder 8. SSO,” Id sub-»ecliOQ (1). 

Scope of the Section.— This lectloo deals with appeals by persons coDvIeled on trials 
held by blagiitratcs of the teeand and third classes and from a sub-diTlsional Magistrito of 
the Sed class and also against an order (wblcb Is not a renteDce) passed by a sub diTlalonai 
Magistrate of the second clast passed under 8 330, supra. An order under 8. SC2 (1) infra, 
may be passed by a Sob'dlrlslonal Klagislrate acting under tbo prorisioni of 8. 330, in/ra, 
according to (be proriM to S. dOJ, «n/ra Sucb an order woold bo clearly appealabla under 
this section, 52 C- 963 at 967. 

Convicted on a trial —Tbe word “oOence” Id 8. 4 (1) to), supra, inelndcs anaettn 
respect of which a complaint may bo made under 8 20 of tbo Onttle trespass Act and a person 
against whom an order under 8. 23 of tbe said Act is made is a person eonviclsd on a trial, " 
fiee 96 B. 53 ; 27 C 992 ; 39 C. 926 ; 99 B. 92 m tbia coanection. When such trial is by a 
second Of third class Magistrate an appeal onder tfais section Jay against th.-it conricCion, 29 
U. 517 at 518. This section applies only to tbe case o( a conviction and the power of the 
Appellate Court is confined to tbo bearing of an appeal presented against such conviction, 
39 A. 249. 

By any Msglatrate of the second or third class — An appeal lies under this 
section from a conviction by a Bench invested with second or third class powers, 9 U. 3S, 
but not from a conviction by a Bench invested vritb first class powers, 9 C. 96. The qaestion 
whether an appeal Hee to the District Magistrate or oot depends upon tbo power of the 
Magistrate at tbe commencement of the trial. If a second class Magistrate before tbe 
conclusion of tbe trial is appointed a Magistrate of tbe first class, tbe appeal still lay to the 
District Magistrate, 8 Cr. L.J. 9$. But a Bench of the Patna High Court in 26 Cr. L.J. 919 
«85 Ind. Caa. 978 (2) has held dutinguiihtny 8 Cr. L.J. 98 that the appeal lay' to tbe 
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Convicted on a trlal.-'Seo notes under the previous section. An appeal lies under 
this eeetion from an order awarding compensation under 8. 22 of the Cattle-trespass Act 
The compensation so awarded is not a fine and oonsequently the restrictive provisions of 
8. 418. tn/ra, do not apply, 46 B. 58. Bee also in this connection 44 B. 42;34C. 926 ; 
27 C. 992. 

Any Magistrate of the first class.— Where a second class Magistrate takes oognl* 
eance of a case but during the course of the trial is Invested with powers of a Magistrate of ths 
first class and a substantial part of the trial was held by him as a Magistrate of the first 
class, it would be straining the language of the Section to hold that the case does not fall 
within this section, 29 Bora L.B. 492=28 Cr, (i.J. 474=101 Ind. Cas. 602 and the appeal in 
such a case lies to the Sessions Court and not to the District Magistrate, 8 Lah. 203. The 
moment a second class Magistrato is invested with first ebass powers, he becomes a first class 
Magistrate and any conviction by bim In cases taken up by him as a second class Magistrate 
would be a conviction by a first class Magistrate and an appeal from such conviction lay to 
the Bessions Court, [1925] Pat. 472^26 Cr. LJ, 914 = 86 Ind. Cas. 978 /ollowed recently in 
Bi M. 257 and 8 Lab. 203, When a Magistrate of the first class sentenced an acaused to one 
day’s imnrisonment and a fine of rupees fifty and on appeal the Sessions Judge declined to 
entertain the appeal on the ground that in faot the accused was neither sent to jail nor actually 
imprisoned, It was held by the High Court that an appeal did lie to the Sessions Court as there 
was a combination of sentences under 8. 413, tn/ra, and it was immaterial whether the accused 
actually BuSered imprisonment m jailor not, 33 A. 510 Where a second olass Magistrate 
sends up a ease undoi S 3i0, iu^ira, to a first class Magistrate, such Magistrate should bo 
deemed to be not a Magistrate exerouing powers under 8. 80. supra, and when be sentences 
to a period of five years, an appeal lies to the Sessions Court and not to tbe High Court, 

6 Cr L. J. 289. When a second class Magistrate sends up a case to a first class Magistrate, 
being of opinion that the provlsiooe of 8. 562, infra, is applicable to tbe ease of tbe accused 
but the first class Magistrate convicts and sentences tbe accused to a term of imprisonment an 
appeal lies to the Sessions Court against tbe conviction, IT Bom. L.B. 895=16 Cr. L.J. 738= 

31 Ind. Cas. 338=7 Cr L. Rev. 129. Bee also 29 O.W.N. 151. 

Proviso (b) —The words “ of all or any of tbe accused senteoced at such trial " have . 
boon newly added in order to make it oloar that in a trial in which more persona than one are 
convicted and in which by ceasan of tbe sentence passed, an appeal lay In tbe case of some of 
tbe accused to tbe Sessions Court and of others to tbe High Court, the appeal of all the 
accused shall lie to tbe High Court. This is in accordance with the decision in, 23 Cr, L J. 593 
=68 Ind Cas. 819 i 11 Bom. L.B. 544=10 Cr L.J. 230=3 Ind. Cas. 171 ; 35 A. 154 ; 

17 U L.J. 248 : IS A. L.J. 272=16 CrL.J. 333= 28 Ind. Cas. 737 ; 38 A. 393 • 11 A.L.J. 111= 

14 Cr. li-J. 119=18 Ind Cas. 679 : 1901 F.R. (Cr. J.) IS. Tbe decision in 40 U. 391 is no longer 
law. Where the total term of imprisonment awarded by an Assistant Sessions Judge or a 
Magistrate empowered under 8. SO, supra, does not exceed four year's imptfsonment in the 
aSSceegato, the appeal from such conviction lies to tbe Sessions Court, 23Cr. LJ. 672= 
103 Ind. Cas. 203. A Sessions Judge to whom a jail appeal was sent by mistake from the 
conviction and sentence of five years by a Magistrate epecUIIy empowered under S. SO, supra, 
dismissed tbe appeal Bummatily. Such dUmlsaal Is a nullity, under S. 530 (r), f«/ra, and 
the accused etill had a right of appeal to the High Court under this section, 2 Ran. 388. 
Under this proviso when an accused has boco scntonced to more than four years, all the 
other accused convicted at the same trial have to appeal to the High Court even though 
they have received smaller eontencea and this is eo oven if the acoused who has been 
Ecntooced to more than four years does not choose to appeal, 24A,LJ. 131=27 Cr. L.J. 173 
= 91 Ind. Cas. 959 where 37 A. 47i is folUnced, 

Provijo (c). — This was added la the Code of 2898. Appeals from coav\atloB$ under 
8. 12iA, I.P.G, by Magistrates, lie direct to the High Court. A person was convicted under 
B. 121A and sentenced to two years' rlgorone imprimnmont and also convicted under B. 163, 
I.r.C. and sentenced to one year's rigorous impriaaiiment, Uodor 8, 35 (8J, supra, If a person 
it oonvieted of several ofiences at one trial, tbe aggregate tentoncea are to bo deemed as one 
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Convicted on a trial.— 8eo notes tmaor the previous section. An appeal lies under 
this section from an order awarding compensation nuder 8.22 of the Cattlo*trespass Act. 
The compensation BO awarded la not a fine and consequently the restrictiro provisions of 

5. 418, ^0 not apply, 46 B. 58. Beealso In this connection 44 B, 42:S4C. 926 ; 

27 C. 992. 

Any Magletrote of the firet ctasj. — ^Where a second class Magistrate takes cognl* 
sance of a case bnt during the course of the trial is Invested with powers of a Magistrate of the 
Ursi class and a substantiaf part of the trial wae held by him as a Magistrate of the first 
olass, it would bo straining the language of theseciiouto hold that the case does not fall 
within thiascction. 29 Bom. L.R. 4a2s28Gr. L.J, 474al0llnd. Cbb. 602 and the appeal in 
euoh acase lies to the Besalons Court and not to the District Magistrate, 8 Lah. 203. The 
moment a second class Magistrate is lovested with first ohass powers, be becomes a first class 
Magistrate and any conviction by him In oases taken up by him as a second ciass Magistrate 
would bo a conviction by a first class Magistrate and an appeal from such conviction lay to 
the Sossiona Court, [1929] Pat. 472 a26 Cr. 1< J. 914 %6S Ind. Cag, followed recently in 
61 M. 297 and 6 Lah. 203. When a Magistrate of the first class sentenced an ncoused to ons 
day’s imprisonment and a fiae of rupeoa fifty and on appeal the Sessions Judge declined to 
entertain the appeal on the ground that in fact the accused was neither sent to jail noraotually 
imptisoDcd, It was held by the High Court that an appeal did He to the Sessions Court as there 
was a combination of sentences under 8 418, tn/ra, and it was immalorlal whether the accused 
aotnaliy suficred imprisonment in jail or not, 33 A. 5j|X Where ft second olass Magistrate 
sends up a case under 8 3i9, sujtra, to a firstolaas Magistrate, such Magistrate should bo 
deemed to be not a Magistrate exercieiog powers under B. 80, supra, and when he sentences 
to a period of five years, an appeal lies to the Sessions Court end net to the High Court, 

6 Cr.L. J. 289. When a second class Magistrate sends up a ease to a first class hfagistrate, 
hsing of oplnlou that the provisions of 8. 569, tn/ra, is applioabie to the c-iso of tbo acoused 
but the first class Magistrate convicts and sentences the accused to a term of imprisonment an 
nppatl lice to the Sessions Court against the convictioo, 17 Bom. L.R> 893w 16 Cr. L J. 733** 
3llnd.Cas. 338s7 Cr.L. Rev. 129. Beeal8o29 0.W.N. 191. 

Proviso (b).— 'The words " ot ail or any of the accused sentenced at such trial " have . 
been newly added in order to make it cloitc that in a trial in which more persons than one arc 
convicted and in which by reason ol the eeutence passed, an appotl lay In the ease ot some Of 
the accused to the Sossiona Court andofotbore to the High Court, the appeal of all the 
accused shall lie to tbolligh Court. This Is Id accordance with the dooisioniu, 23Cr. L J. 599 
sea Ind Caa. 619; 11 Bom. L.R. 544=10 Cr.L.J. 290«3Ind. Cas. 171; 35 A. 194; 
17 MLJ. 248113 A.L.J. 272-16 CrLJ. 333 =28 Ind. Cas. 737 ; 38 A. 399 ; H A.L.J, 111= 

14 Cr. L-J. 110 = 18 Ind Cai. 679 ; 1901 P.R. (Cr. J.) IS. The decision in 40 M. 591 Is no longer 
law. Where the total term of Imprisonment awarded by an Assistant Sessions Judge or ft 
Magistrfttc empowered under 8. 80, ivjira, does not exceed four year's Impriionment in the 
aggreegato, tbe appeal from such conviction lies to the Sessions Court, 2SCr. LJ. 672= 
103 Ind. Cas 203. A Sessions Judge to whom a jail appeal was sent by mistake from the 
conviction and sentence of five years by a Magistrate ipoelally empowered under 8, SO, supra, 
dismissed the appeal summarily. Such dismissal Is a nuHIty, under 8. 630 (r), 
the accused still bad a right ol appeal to the Iligb Court under this section, 2 Ran. 396. 
Under this proviso when an acensed hoe been eentencod to more than four years, ulltho 
other accused convicted at the same trial have to appeal to the High Court even though 
they have received smaller sentences and this is so even if the accused who has been 
sesteoced to more than four yeirsdoev not choose to appeal, 2l A. LJ. l3l— 27 Cr, L.J. 173 
-91 Ind. Cat. 039 whore 37 A. 471 li followed. 

Provlfto (c).— This was added In the Code ofl89S. Appeals from convictions under 

6. 12tA. I.P.CL, by hisgistratei, He direct to tbelllgb Court, A person was convicted under 
8. 13IA and sentenced to two years' rlgorouB imprisonment and also eonvleted under 8. 169, 
I.r>C. and sentenced to one year's rigorous Inprisooment. Under S. 35 (3|, supra, H a penon 
is convicted of several oUeneet at one trial, the aggregate sentoocea aro to be deemed atone 
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l-'t cf »rrr*l ibJ tbl* rt®»i*o B':i!»rB 13IA« 

l.r.C., liM *0 «rr«i*l dlrwl l^Ua^nifliCciirt. it !•» J»!nfffrnM lfc»t •ffMl •ntflit 

th« •tncl* »*nimo<i o( (btw< ;rkfi on b^tb tbc iMetf'^i IIm I? IV Hlcb Oott Rat •« (h« 
oricinAlIf fil'd ikr«In>l tS» orqitktlrn ttod't S. itM, I.P C , tn tb* Cosrt wm 

bill'd op ta lb* Ulsb Ccorl t?fl, *n/r(i, bbA onlfifa, lb» polal w»i not d«Ji#d, 

SSC.3Hkl3t9. 

/itoj oppcat to the Court of Sei^Mon — 'ttTbtff Ibrrt irt tiro ditliirni ia 

lh« (tmc dlitrict (nd tb* I!*ci<tnt4 whoemtlcf* Ibt bid bit brtd)o«ft<rt iacoi 

o{ Ibe 8ov('^« dirl'I'vii tol b»d Jart'dicll'fi lhrrceS<‘ol Ibt «hr>l»dlitri'l, It <r«« bi!d Ibtt 
all^ppfk)* trom eoorleli-'ni *bea}d bf prt!#md t-o tbc Oort within «b-M« ditliioa 

the b<>^^o«rt<-r* rf lb* IT*ci'ir»i* wm tiictU lfT>^pn-lit« cf lbs diriilon In wbloh Ibt 
c?tn» «r»* r'^ranliud, 30 M. 136, lottb* drrUion «rt( In 33 V LJ. 670w 

12 Ml>T. fiOt-13 Cr, LJ. tb0w!3 1 b 6 C*i.7b6. Tbii w«:i>'o eu\n tb* »'nl49B<x« of 
b!i^Ittr»t« kppMltll* ondrr 6 103 frtd with B.0, 

409. An appeal to tlieConrl of S<r:*ion or Se’?s:on6 Jiulge phall 
Arrc«i» «o c-oort cf hcar^ by the SesMons Judge or by on Atldtlional 
s«»ion bow be*Td. Sc‘sion6 Jtidge : 

Provided that an /Idditionat Sentont Judge thail hear onUj such 
vipptah «i <Ac Local ^7orer«mr«< tnatj^ ly general or tpecial orcfdr, 
^t>«c< or at the Seftiom Judge of the r/icu«o»» may make over to him. 

Ameodment ~Tb« proriko U oewl; add'd and rrririciilbv powrr oMbk AdJlCeatl 
Seitlont dade« to b^kt AMiiUnt Bnder.t dudgri btTt no r««ertl tU to botr tp* 

petit. A SAtloaiJod^e hti 00 power tolr*e>f<r«ntppett filet in bit Court loan AMiiUot 
Setdont lodge at B ]93 (t) ipetbi of a‘«at«*wb)eb will not Include an appctl, S7A 256 
wb«r«9 fi- and 23 A. <3 are re/frrfito. There it adlitlnctlon mvde (a Ibe Code betweea 
«ue and appeal. For exaaple In B. 670. in/ra, tbeetprenion 'eate ertppotP oecurafour times 
aodtbif eiprwtion liafftlo repenud In 8. Ml, infra. tWoolriatp. 311 tujra It wai held In 
tICr.LJ. 193Bl9lad. Cat. 193. Ibat an appetlfroman order flliog a eompblot of Coart 
coder 8i. 199 and 47C. infra, eao bo heard bj an Additlooa] Beaiiont Judga. 


* Appeel from aen* 
tenco of Court of Sei’ 
eioD. 


410. Any person convicted on a trial held 
by a Sessions Judge, oran Additional Sessions Judge, 
may appeal to the High Court. 


Convicted on a trial may appeal— Tb« convlclton cootomplaled by this eecUoa 
may be either under the Indian Penal Code or under a apecial or locailaw 41 C. 691. The 
word* *' ooQTlcted oo a trial ” are impoitaot If a Sotalona Judge when be.arlng an appeal 
Tcqoirea tbe trial Court to take additional evidence and ditposes of the appeal after the 
additlooel evidence 1( taken and lObmltted to It, there will not be a further appeal to tho 
Hfeh Courkln inch acaie, 27 C. 372 ; 6 B I>. R. dSJs'lS W.B. (Cr.)33. See notes under 
8.407, eupro. An order of a Seselone Judge uuder B. 123 13) tu^a cannot be appealed 
eigainit. An appeal lies to the High Court agaloit an order of a Sessions Judge Imposing a 
fine upon a witness under 8. 228, I PC., lot Ineolt, 4 M.H.C.R. 146. This section g.vee a 
convicted person a right of appeal Tbie right Is la conlra-diatinction with the Indulgence to 
be heard or not when A Court exercises its powers of revision, 1891 A.W.N. 43, 


411. Any person convicted on a trial held by a Presidency 
Magistrate may appeal to the High Court, if the 
‘ nf^PreaWen^’MaTia- Magistrate hss sentenced him to imprisonment for 
a term exceeding six months or to fine exceeding 
two hundred rupees. 
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This section relates to appcalsfromeotiTietloas Frcsldenej’ Magistrates, 
Imprisonment exceeding six months or fine exceeding two hundred 
rupees,— It is to be noted that this section is not referred to in 8. 415, <n/ra. so that the 
principle of com biDaiion of sentences may apply to sentences passed by Presidency Magis* 
trates also. The resalt Is that no appeal lies from a sontenco of six months' imprison- 
ment and a £ne of rupees two hundred or a further period of three months' simple impri- 
eonment passed by n Presidency Magistrate. 2 M. 3d, 16 C. 799 ; 20 B. 143; 33 & 1036 ; 10 Cr. 
L J. 255^3 Ind. Cas. 285. Where tbeaccnsed is conTicted of two oSences and sentenced, 
to six months’ imprisonment for each oBence, the sentences to run concurrently, there Is no 
appeal under this section as there is only a single sentence of six months. The inten- 
tion to be gathered from this section Is that a person who is to suBer by being imprisoned 
for more than a certain period shall have the ptirilege of an appeal, l7 0. L J. S92sl3 Cr. 
L.J. 787-17 Ind Caa 831. 8ee also S. 35 (3) supra. 


412. Notwithstanding anything hereinbefore contained, where- 
an accused person has pleaded gniltyand has been 


No appeal la cer- 
tain cases when aeon- 
eed pleads guilty. 


convicted by a Court of Session or any Presidency 
Magistrate or Magistrate of the first class on such 
plea, there Bhall be no appeal except as to the extent or legality of the 
sentence. 


Scope of the a ectloit.— This section provides that there is no right of appeal in cet* 
tain caaes where the aceneed pleads guilty as the plea of guilty ia a waiver of the right of 
appeal, S B. 89; 1917 P R. (Cr J.) 20. There should be a real plea of guilty properly made by 
tbe accused, 22 B. 799. But when the plea of guilty is based os a mistake of law, 
it sball sot be accepted aoditis iocumbent on the Magistrate to try tbe accused os the 
merits, 31 C L.J. 122 ; 11 W.R. (Cr ) 93. 

Or Magistrate of the first class.— These words were added in the Cods of 1899 to 
meet the decisloa in 22 B. 799. 

No appeal except as to the extent or legality of sentence.— Ko appeal will lie on 
tbe gronod Ihet (be conviction was Illegal. But the pTovliions of this section will not prs- 
oludo nn oceueed person who pleads guilty to tbe charge from oontendtng In revision that his 
eooTietiOQ is illegal and sneb a pica as to the Illegality of tbe conviction was allowed to be 
raised by tbe Bombay High Court to 27 Cr. L.J. 1148^97 Ind Cas. 663. Exception la made 
only as regards the extent and legality of tbe ecDtence, 22 B. 759 at 760. The intention of 
tbe Legislature would appesr to be to treat tbe plea of guilty as a waiver of tbe right of appeal 
except as to the extent and legality of the sentence itself, 5 6 89 ; 31 C.L J. 122. 8ce expla- 
nation to 8. 4)8. infra, which says that eeverlty olseotence shall be deemed to be a matter of 
Uw. Limited admission of appeals Is not permitted except as provided by this and 8 418, 
infra. In all other cases, if tbe appeal ts admitted, the appellant is of right entitled to bare 
the whole case dealt with by tbe Court of appeal. Rataolal 826. The appellant cannot be 
restricted to any selected ground ont of those specified in his appeal petition. A restrictive 
order for admission is not clearly contemplated by 6 4 23, infra and must bo deemed ultra 
rfret. 41 C. 406at4tO/oiIotrtnyl9C.W.N. 021 at 922; 4 Fat. 254 ; 13 Bom. L.R. 650= 
12 Cr. L J. 431 = 11 Ind Cas. 615. 


413* Notwith'itanding anything hereinbefore contained, there 
shall bo no appeal by a convicted person in cases 
in which a Court of Session passes a sentence of 
imprisonment not exceeding one month only, ortn 
fcfnV/t a Court of Session or District Magistrate or other ^fag{siraie of 
’ first class jyasses a sentence of fine not exceeding fifty rupees only. 


No appeal in petty 
ca«fs. 
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rtJ., the sccQsed being depmed of the pilTtlegflotsa appeal do longer exists as pointed oat 
in SO C.L.J. 8S9-118 Ind. Caa. 312. 

Tried summarily. — This Eectionpreclndea appeals in certain cases tried encamatily 
by a Magistrate empowered to act under B. 260, but 8. 260, supra, itself refers only to Magis- 
trates of the first'class or a Bench having the powers of a Magistrate of the first class. When 
an accused is convicted by a Bench invested with second or third class powers an appeal lies 
under S. 107, supra, 9 U. 36. An order passed under 8, £62, {n/ra, in a sammary trial is 
not a eentence within this section and is therefore appealable. See notes under 8. 662 infra 
under heading ' appeal and leTislon The section does not say In what cases there shall be 
an appeal, $6 & 828. 

Magistrate empowered to act under S. 260.— The filagistrates empowered under 
B. 260 lupra are the District Msgiatrate, any Magistrate of the first class specially empowered 
and a Bench of Magistrates invested with first-class powers and specially empowered, and 
they may try summarily certain offences specified in the section. 

Fine not exceeding two hundred rupees only.— Before the amendment when 
a first-class Magistrate tried a case summarily, and sentenced an accused to three months* 
impiisoumeut with evidence recorded in full, there was no right of appeal. There is an 
appeal now provided for, when the accused Is sentenced to Imprisonment, bnt in eases where 
a fine only is imposed then the fine must exceed rnpees two hnndred to make it appealable. 

415. An appeal may be brought against any sentence referred 
to in section 413 or section 414 by which any two 
4ifaud*ii/'* Sections more of the pnmshmenta therein mentioned are 
combined, bnt no sentence which would not other- 
wise be liable to appeal shall be appealable merely on the ground that- 
the person convicted is ordered to 6nd seenrity to keep the peace. 

Explanation.^A. sentence of imprisonment in default of payment 
of fine is not a sentence by which two or more punishments are com* 
bined within the meaning of this section. 

This section is a proviso to 63. 413, and, 414, supra bnt it makes do meatioo of B. 411, 
supra. Bo tbo eoavictlOD and sentecces permitted by this section do sot apply to sentenco 
passed by Presidency MagistraUa. A sentence of six months, and a fine of xupesa two hun- 
dred, in default of payment to three months farther impriBOnment, passed by a Presidency 
Magistrate docs not make the sentence appealable tbougb such combination is expressly per- 
mitted la cases of sentences passed by Proviooial Magistrates.. A sentence of fine and one 
day's imprisonment by o Provincial Magistrate la a combination of eentences for the purposo 
of this section e-en tbougb the accused is not actually scut to jail, 33 A. 910. It has been 
held that confiscation o! property with other pualshments Is not a combination to make tbe 
sentence appealable, 3 0. 336. An order under B. 106. suprn, to find security to keep tbe 
peace does not make the sentence appealable it it is not otberwlss appealable. So also a sen- 
tence of imprisonment in default of paymeot of fine, cannot be combined with a snbstaotlTe 
term of Imprisonment, to make tbe sentence appealable. Where in a trial held, non-appeal- 
able sentences are passed on coovietlon on all tb« accused except one against whom an order 
under 6. £62 U) baa been made, the order under 8. 662 (1) being appealable, by operation of 
this section, tbe right of appeal Is conferred on all tb« accused Jointly tried, even tbongh 
they were awarded non-appealable renlenoes, 83 C. 463. 

415A. Notwithstanding anything contained in this ChapteVr 
when more persons than one are convicted in one 
*PP^i*incerufnUsM! trial, and an appealalle judgment or order has 
been passed trt respect of any of such persons, all 
or any of thepersons convicted at such trial shall have a right of appeals 
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illoired to remain on reeord, 23 Cr It J. l29Ss82 Ind Caa. 173. In an appeal from ad 
acgojtta) of ft epeclfio oSenco the aconsed cannot bs conrlcted oq appeal of fto oQenco entirely 
dlSeient from that charged agiinst him. 12 Cr. Xi.J. 73* 9 Ind, Caa. 436, following 19 B, 51 
at 63. In su appeal under this section tbe High Court is a Court of appeal on facts as well 
as the I iw, 9 C.L J. 378s lO Cr. L.J. 499=4 lod. Cas. 124. No appeal lies at the Instance of 
tbe Local OoTeroment under this section against an order of a Sessions Judge sotting aside an 
order demandiog security for good bebaTionr. There cannot be tbe least doubt that the 
termsl' acquittal ' and ‘conviction* nro no where applied to an order under 8. 118 supra and 
they are wholly inapplicable, 26 A.L.J. 99=106 lod. Cfts. 634 nbere 1891 A.W.N. 127; 
13 C W.N. 420 : 9 C. 978 are referred to. See also 26 A.L J. 319 ; 1 Lock. 231. Similarly 
when a public prosecutor withdraws the proaecutiou, no appeal lies under this section 
18 M.L J. (Sh. N.) 57, [Cr. A, No. 439 of 2908). 

Local Qovernment may direct tbe public prosecutor to preftent an appeal 
to the High Court. — The right of preferring an appeal against acquittal is 
peculiar to India alone, of all Uls Uajeaty'e Dominions. The power of appealing 
. Is given only to tbe Local Oovernment, and should be exercised very sparingly, 
21 Bom L.R. 1034=21 Cr. L.J. 17=54 Ind. Caa. 161; 26 Bora, L.K. 613. A private 
party c^unot appetl or Invoke tbe aid of the High Court under this section, 7 U. 2f3 
and the reasons for this aro to safeguard the liberty of the subject from the vin- 
dictiveness cf a private prosecution by losistmg that the authority who sbonid decide 
whether an appeal shoald be died be the highest authority In each Province, 
tbe Local Government, 17 Cr. L.J. 91 (2)=32 Ind. Cas. 6B3 (2), The Sigh Court has 
DO authority to entcrtala an appeal against acquittal except upon an appeal by tbe 
Local Ooverameot concerned, 19 W.R. (Cr.) S3 : 6 C L.R. 245 ; 1 A. 139 (F.B.) ; 14 H. 363. 
Tbe right conferred on tbe Local Oovernment is in tbe widest terms and without any 
limitation, 33 U. 1023 at 1034 ; 2 C 273. The discretion to exercise the power appertains to 
I Qoverament and is not subject to the control of tbe High Court, 21 Bora. L R. 1054 
nod tbe H^b^urt will not inteefere on tbe mere tefereoce of the District Hayistrate when 
the Oovornmeut has a dUtioct right of appeal under this section, 33 HTTCSl See 56 0> 
924 /oifowm? 44 C. 703 I 24A. 346:23A 128. Though tbe eututory right of nppe.il from 
convictions and acquittals is on the same footing, the Legislature, was not wholly oblivious 
of the considetatiooa which on tbe wholediSerentiate the respective positions of tbe appellants 
in tbe two classes of cases in the matter of theiradjudicatioo. Had this not been so, there is 
no teaaoo for appeals Itom acquittals being made cognuable by the High Court only, while 
appeals from convictians lie to the lower grades of Courts. This provision must be due to tbe 
special nature of tbe remedy by appeals from Acquittals and the importance of their being 
decided by the highest Court of tbe Province. 1 Cr. L.J. 78f=1954 F.R. (Cr. J.) 7‘"i9M 
P.L.R. (Cf. j ) 97. This section lays down that the Local Oovernment may direct the 
Public Prosecutor to present an appeal to the High Court, The direction may be given 
to a Public Prosccnlor defined in 8 4 (1) (f) supra, in a letter whereby be Is appointed 
as such, but ic does not follow that tbe mere fsot that a person has been appointed to 
" present an appeal to the High Court from an order of acquittal involves his appointment 
as Public Prosecutor for the purpose of the case. In a case of thie description where 
the liberty of Ibe subject is involved, tbe statute must be strictly construed and fall 
compliance with the provisions is required. Tbe Legal Remembtancer of Bengal is a 
Pnbllc Prosecutor wthm the meaning of this section, 46 C S}4; 18 CWN 279= 
18 C.L J. 519 at 521. But an appeal preferred by the Deputy Legal Remembrancer of 
Bengal on behalf of the Government of Bebar and Orissa under this section was held 
Ineomrelent sod was dismissed on that ground, 13 C. W.N. 279 ■■ 18 O.L.J.519. By specially 
giving a right ot appeal, against an acquittal to the Local Government, the Legiilaturo 
has iudlcaUd that private oomplaioants have not the right and the High Court 
will not interfere iu cases of acquittals, in revision, as such a cci.r' * w'’uld pracMcaliy 
mam giving the private partyarlgbt of appeal, 7 C. 447 ; see U ' eift tb« iCisb 
Court declined to hear Conosel who appeared to snpport a revis, 
insbance ola private party. Seo 42 C. 612, wberoall the deoisio' 
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OoYeromeDt na^er this EcctioQ to appeal to the Sigh Court on the ground that a Bosssions 
Judge illegallj refused to add a new charge, dB B. {14 see also 25 U. 1. When a case 
is withdrawn by the Public Prosecutor in the Sessions Court acting under 8. 494, in/m, no 
doubt there is an acquittal, i{ a charge has been framed, but the Government has no right 
of appeal from such an acquittal, 18 U L.J. (sh. n.) 57. See the new 8. 449 (2) which provides 
for an appeal from order of acquittal passed by the High Court iu the exercise of its original 
criminal jurisdiction under Chapter !SXZni,in/ra, by the Local Government as in this 
section. The order of a Sessions Judge under 8. 406. supra, discharging a person under 
security under 8 . 118 is not an original or appellate order of acquittal witbiu this section 
and the Local Government has no right of appeal against ench eu order but may move the 
High Conrt in revision, and it is open to the High Court to set aside the order and direct 
the person proceeded against to famish security. 1 liOcIc. 231, Jollotcing 21 A. 107; 24 A. 
143; 35 A. 147. Where the magistrate made a discharge under 8. 119 supra, it is now 
clear on the languge of 8 436 tn/ra that no further inqoery can be odered. See notes onder 
8 110 atp. 155-156 and at p. 170-171. 

Limitation lor appeals.— 'Dnitr this secttcm, the time allowed lot appeal la six 
months from the date of tbe judgment appealed against under Art. 157, 8eh. II of the Limi- 
tation Act IX of 19C8. But the appeal should hep'referred as expeditionly os possible, S A. 253 
at 255 ; 2 G. 436 (P B.) 8 5 of tbe Indian Limitation Act applies to appeals under this section 
and for sufBcient cause the delay may he excused. But where there is unexplained delay in 
taking steps to have an appeal died, the discretion allowed under 6. 6 of the Limitation Act 
will not be exerelsed by the High Court. Weir II, 452; Weir I. 791. 

As to arrest of accused in appeal from acquHUl. see 8. 427 infra. In capital cases it is 
Undesirable that tbe pHsoeet'e fate should be discussed while he remains at large, 9 A 528 
(F.B.I. As to powers of the High Court in appeals against tbe acquittal, see S. 423 (1) (a) 
infra and notes thereunder pages at 762 763. 

4-18. (1) Ao appeal may He on a matter of fact as well as a 
matter of law except where the trial was by jury, 

Appeal on what m which case the ftppeal shall lie on a matter of 

matters admissible. ^ 

law only, 

(5) Notwithstandxng anything contained in sub-section (2) or in 
section 423, subsection (5), lohen, in the ease of a trial by jury, any 
person is sentenced to death, any other person convicted tn <7ie same 
trial with the person so sentenced may appeal on a matter of fact as 
well as a matter of law. 

Explanation . — ^The alleged severity of a sentence shall, for the 
pnrposes of this section be deemed to be a matter of law. 

Amendment— Sab-scction (3) is new; It provides that when In tbo case of a trial by 
Jury, one rotsoD is sentenced to d&ath and another to a lesser punishment, the accused 
sentenced to a lesser punishment may appeal OQ a matter of fact at well as on a matter of 
Uw. TbU Is Intended to remove the anomaly which existed, 'that the High Court acting 
under B. 374 tuyrs could consider tbe facts of tbe ease as regards tbe former accused but on 
an appeal from the other accused could only interteie on a point of law. 

Object of the aectlon.— This eoettoa applies to appeals against acquHLaU os well as 
ecnvlcllons, see 10 C. 1C29. The object of Iba section In Jury trials Is to prevent the High 
Court from going Into the evidence and deciding the question whether tbe conviction is right. 
In loth a cate tbe High Court will he enhatltuting its own declilon for tbe verdict of the 
Jury, who have an oprortnolty of walchlog the demeanour of the witnesses and vreighing 
their •T.deoce, 21 C. 953. Dot this section does oot control tbs powers of the High Court to 

Into lacli In a ease referred to it onder S. 507, t«i>ra, B A. <20. An appellate Court abonld 
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reqnire tba Court to decido ia order to do jtuiloa to tlie easo, 26 19- 1 at 13. Bee also 23 C. 711. 
Tbe potUioQ of nppcil efaonid atalo dUUootly 1 q ivbat respoot the law baa been cootraTeoed, 

I W.H. (Cr.) 21. Admissibility ol eTtdooeo la a point ol law, 2 B. 61. Admission ol 
Insdmlsslbto erldenco, and placlog It before tbo Jury is a point of law. 27 B. 626 at 632 ; 

II Cr. L.J. 13. Misdirection to tbs Jury is a gueation of law, 25 0. 230; 21 0. 953; 15 C.W.N. 
434 ; 27 B. 626. l^on'dlrection on a point of prime importance telling in favour of the 
accused la a point of law, 27 B. 64$ at 631. Conviction based on no evidence is a point of 
law, 15 W.R. (Cr.) 46 ; 16 W.B. (Cr.) 19 and ibe explanation to the seelioa makes the alleged 
eovorUy of sonteoce. apomt of law. For Inslaoces of other points of law see notes under 
B. 397 at p. 6C3. 

5ut>-sectfon f2) is new and tbe deeistons in 2 C.RT.K. 49 ; 11 B.B.R. 14^19 W.R. (Cr.) 
57 arc 00 longer l.aw, Tbe anomaly which esiated in the law that under S 571 and S. 576 
suj^n, the Court can go Into the question of fact in A case where that sontoucs is awarded, 
while in the case of an accused who was jointly tried and sentenced only to a lesser sentence, 
the Court Is oot empowered to go into the facts it the case bad been tried by a Jury, has boeo 
removed by this new sub-soctlon by allowlog a right of appeal on facts also to a person 
jointly tried and convicted hut scntooced to a lesser ponlshment. 


4-19. Every appeal shall bejnado in tbe form of a petition in 
writing presented by the appellant or his pleader, 
PoUiion of appeal. aod overy Buch petition shall (unless the Court to 
which ills presented otherwise directs) be accompanied by a copy 
of the judgment or order appealed against, and, in case.s tried by a jury, 
a copy of the heads of the charge recorded under section SG7. 

Scope and object of the aectfon.-^Thls section proscribes (he form of the petition 
ol appeal which is to bo presented to the appellate Court so as to glvo to tbe oppcatlato 
Court Jurlidietlon to deal wiih tbo matter tn the same way as a eonp taint gives, jurlsdiotloo 
to the Court ot first insUnco This section le appllcablo to jail appeals presented 
onder S 420, in/rn, which deals with the modo of prosaotatton of euch appeals, 
1851 A.W.N. 48. Ad appeal petition need not be verified, 12 bf. 431. Every appc.al petition 
should state disCiactly in whit respoot the law has been contravened and it is not 
ler the Court to bunt through tbe records aod Hod out any Illegality that may 
have arisen 4t ts lor the appellant to point out wherela there has been 
A depatluro from tbo law. V W-R. (Cr.) 21. A petition contaloiag soandalous allega- 
tions sgalnit the convietlQg Magistrate need oot bo entertaiaed, but must bo returned for 
czpunglog the offendlog portions of ft. IS B. IS8. For a proper pnsentatlon of an appeal no 
palatal need bo filed, but a memo of appoaraoce Is sufficient. 43 H.t.J. 683 ; (1926] Pat. 
12Sw27 Cr. Ii.J, 666s*94 tnd- Cas. 7i4 Tbe object of requiring a copy of the Judgmout to 
bo prodocod with the memonodum of appeal Is presumably to pl.ico the Court in a position 
to Joagotho correctness ol the grounds set forth In (he memorandum of appeal and n discretion 
Is given to the Court to dispense with the production of a copy at the time of filing tbe 
appeal and sJ*o at any subsequent sUge. 30 Ce. LJ. 235*114 Ind.Cas 61. 


Appeal may be preaenfed by appellant or Ills pleader.— As regards prenen- 
tat an cl appral no special method Is prrtcnbed by the Code and tberelore tbo question U 

Is an actual prcsonUtlontoon 
13 U.&ri tr.B I at Mo Iho Jadgos, tborols a valid prosontatloo, 

s.- La lo,. „ ‘ evidently mean! that such petition ahould 

xav RaUalaKse fresonled through post. IS K. J37jWelrI/. 

In a'boi kept for the ooattnf^ * Ptv*«»UlIon cl an .appeal when Ibe peljllon is deposited 
br a T,**' *h. part,., wllhfn ,he preclocU ot the Court, 10 M. 834. 
-ensd by a pt.sd,, duty .nlhe,l«,d n»y bo aclually presented to tbe Court by the 



420. X{ the appellant tnmiatl. he may prtv>nt his petition of 
appeal and the copns accompanying tliO (Axqo to 
officer in charge of thq Jwl, who shall thore- 
npon forward sach pctul^ >d copies to the 
proper Appellalo Court. 


Scor*e ot the •ectlon.— S.4WfUj<aUtb*l»Q«t»l leelhi. . «(*U 

•I'rch*°t4 ffb«ther In jail ortsot. usd tltrT« U no'JiiDK In it}<> Met! 8. 419 

wrra. todfptlre ih« kfraUant «ho U In Jait et \bn '«•» ’ 

Tberetor* eren wbeo an •fpelUnt ia InjMI, rtasonabla 
Wtn, of bia jlfadef. to en*M« him to b»T» % rcn'vTn^tito ejrOTtnntty 
-4TI. Tbii wuoo ia not deTOff>toTy ot tbo nile J»id down Jo B. 

’afplits M QQcb to a pnacoer in jail as to any otber aptfllant, and 
sbsll bo tn npartienUr t^rm. athilo tbti section is rosfomfd witb 
t\cn «t a^To.^\ trod i>n, laLtll. Sot Usras hdj In 2tCr,Ii.3, 
that, nbea an acensed {crson la ia jtil and ctabes his of ariosi 

is dear that tbe rtorlso to 8 . <19, sarrd, wbkb Isconfioed tolsif to an . , 
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36 case, 26 U- 1 at II, See also 29 C. 7il. 
ly in viiat respect the law has been contrareoed, 
is a point oi law, 2 B. 6t. Admission of 
^ before the Jury is a point of law, 27 B. 626 at 632 ; 
» Jury is a question of law, 23 0. 230l 21 C. 955; i5 C. W.N. 
□ a point of prime importanee telhns in favour of the 
97 B. 641 at 6S1> Conviction based on no evidence is a point of 
; IC W.R, (Cr.) 13 and the esplanatioa to the section makes the alleged 
• point of law. For instances of other points of law eee notes under 


I 12) is new and the decisions in 2 C.VIT.N. 39 ; II B.L.B. 13»19 W.R (Cr.) 
rlaw. The anomaly wbiob existed in the iaw that onder S 37i and 8, 376 
£nrt can go into the question of fact ta a case where that sentence is awarded, 
e of an accused who was jointly tried and ssnfeneed only to a lesser sentence, 
is not empowered to go into the facts if thecase had been tried by a Jury, has been 
2 y this new sub-soetion by allowing a rigbt of appeal on facts also to a person 
id and convicted but sentenced to a lessee puuUhmeiit. 


Every appeal shall be made in the form of a petition in 
writing presented by the appellant or his pleader^ 
Petiuon c( appea . every such petition shaU (unless the Court to 

viiich it is presented otherwise directs) be accompanied by a copy 
)f the judgment or order appealed against, and, in cases tried by a jury, 
t copy of the beads of the charge recorded under section 867. 

Scope and object of the »ection>*~Tbi9 BeeVion preset) bn tbs lotm cl tbs politico 
ol appeal which is to be pmsated lo the eppellote Oonrt so as to give to the appesUate 
Court jurudictica to deal with tbs matter in the ssme way as a complaint gives, jarladictioa 
to the Court of first instaoco. Tliis eectloo is applicable to Jail appeals presented 
adder S 420, in/ra, which deals with the mode of pteseatation of such appeals, 
1681 &.Vr If. 48. An appeal petition need aot be verified. 12 U. ISl. Every appeal petition 
should state dtstincUy m wfait respect the law has beon coatravened and it is not 
for the Court to hunt through the records and Had oat any illegality that may 
have arieea. It is for the appellant to point out wherein there has been 
a befwftvtv 'rrum *hfB Vrw. ** 'R'h, 'pA-?/ Vi. X 'p^itifou 'coifraninig wvtAdlniU)i Alregu- 
lions egsidst the eonvictidg hlaglstrata need not be entertsined, bat must be retarded for 
esponglcg the oQondiag portions of U. iS B. 488. For a proper peceeatatioa of an appeal no 
ooHiofitf need be filed, bat a memo of appearance Is aofficleat, 43 U.L.J. 683 ; (1Q26] Pat. 
123‘»27 Cr. L.J. 666=*94 Ifld. Cas. 7f4. The object of requiring a copy of the jadgmont to 
be produced with the memonodom of appeal Is presomabiy to place the Court in a position 
to judge the oorrcctaesa of the grounds set forth In tba memoraadum of appeal and a discretion 
U given to the Court to dispense with the pcodnotfoa of a copy at (ha time of filing (be 
appeal and also at aay eabseqaeot stage, 30 Cr. Xi J. 235 m Ui Ind, Cas Gf. 

Appeal may be presented by appellant or his pleader.— As regards prosea- 
tatloQ of appeal DO special method U prescribed by the Coda and therefore the question Is 
one ot admtoistraUva convemeuee aloae, ao long as there is an actual presontatlon to ao 
oJEoet o( the Court, euch as a Boocb Clark or one oi the Judges, there is a valid prosentation, 
39 M. 327 (F.B.) at 629. The word "presented*' evldeatiy moans that such petition should 
be dellvorcd to the proper officar of the Coart either by the appellant or hJs pleader. 
YTeir II, 470 ora pleader's clerk, 20 M. 87; WcfrII. 463 and 470. 6 B 14; 21 K. 114. or by the 
rublle Presecutor, 39 M. 327. but ft cannot be presented thmugh post, 13 B. 137 ; Weir IX, 
467 ; RatAnlai 469. It Is not a duo presentation of an appeal when the petition Is deposited 
In a box kept for the coavealcQce of tbo parties within the preciocU oi the Court, 19 ]d. 8Sl. 
A petition ilgued by a pleader duly sothorfsed may be actually proseuted to the Court by the 
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Court Mraoant* to in lll^ltty. Tbrn mfcht t>« for 
iDittnn* K e«*o nbrro ths arpr*! r«tlttoa Itwlt *liOfrrd th»t thtro wsi no po^ilbte ftroand for 
any rxVniIon of tba f«riod rrr*crtbM bj Uw and tbrr«for« tb<re woold b« no me in Kiting an 
oprortnnitf for the p1t»drrtobebmrd. Ordinertir If an afpelhnt li rtr^terotod bj a pleader, 
be iboald be glten an cpportnnhp et being bmrd fctfora tbe app«tl Itdlemloed Tbm It bae 
beenbeldibat, in Kiting JodleUI powert to affrctprtjndleUII; tne right tot perioo or rrortrtf» 
a etatate It nnderatood at tllentl; Implying, tthen It doe* not expretily protIde the condition 
or qciIificatioD, that the power it to baexrrcleed In aecordenee with tbs londt mental rolei 
of jodlciel procedore lueh at that wbteb re^olre«. that before ilt excrclie. the penon aonglit to 
be preJadleUlIjr aflectrd ftbal] bare an cpportonity of defending himwii, to etery ea*e where 
the Conrt ditraiteot an appeal at Utne- hatred, withcnt hearing the pleader, then there wonid 
be an illegality hnt wbcrt there are reatenahle gronndi for excming the delay {n the 
pmcntatlon of the appeal the appellate Conti ehonld, nnder the protiao to the icetion, gite 
an opportonlly to the pleader to be beard before diimlwing the appeal ai time'barred, 
39 Bom LR. 701>2S Cr. L.J £33*103 lod. Cat 109. There It nothing In tbit eeetion to 
prevent the Court from bearing the appcIUnt'a pleader at the time when be preeenla the 
appeal, If ha detiret that eouree but If be doe« not de«lr« to he heard at once then the Conrt 
tsu't appoint a future dale of bearing of which notice It to he gtten to the appsllaot or hit 
pleader »o that he may be heard on that date. It li net an abeolute rule nnder thie eeotlon 
that the appellant or hlf pleader moit be beard after the recordi are tent for by the Court. 
There might be a eaee where the pleader it tally heard before the record! tre tent for and 
the recordi ere merely called (or in order that tbit Court might be mllifled on tome pointa 
ratted and In xuch a eaie there would be no Illegality tu dlimiuing the appeal without 
hearing the pleader again after therecordtare receifcd, 29 Bom LR 43ja>2SCr. L J. <67* 
101 led. Cm S93 A erimioal appeal pretented eaonol be diimiited for default of 
appearance ; the appellate Court It bound to go through tba record tod decide the appeal on 
themerlti, WH.SSljSOB 673: 6 Pat. ie;UALJ 337*17 Cr LJ 353 * 33 lud. Cat. 657: 
13&.171; nC.W.K.«7;90C 971; llC.Vr.R imiKCr. L3. <75*71 tod. Cat. 691; 
9 Cr. L.J. 953*2 Ud. Cat. 247. 

No aufficlent crounda fur (nterfcrlne.'~'Tbe appellant is bound to ihow that 
there it tuClelent ground for ioterferlog with the conviction. Tie It not la the tame poiition 
before the appellate Court at be wac before the trial Court, 9 A. 3S6. Bee alto 17 C. <55; 
23 C. 347. If the Court findt oo toCieient groondr for Interference, It may dlimiss the appeal 
■ummarily. 

Alayr dlsmlaa the appeal aummarlly. — Tbit power of Court to ditmltt the appeal 
eummarily under tbit tub-tectioa it quite diCereot from a diimitsa] of a criminal appeal under 
S. 433, tn/ra, ID which cate the appeal it ditpoted of alter a trial on the merits Aoriminal 
appeal cannot be ditmliied for default wiiboot being considered on the meeiti, 27 C.W.N 947 ; 
46 H. 382, and other decision cited above An appeal onght not to be summarily dismissed 
merely because the appellate Court thinhe the matter is a mere trifle, Ratanlal, 978, although 
it may be summarily dismissed it there is no tuflicient ground for interterenee, 12Cr. L J. 481 
*12 Ind. Cas. 89; 12 C.W N. 243 ; RataDlal 693 and 739. It is settled law that aConrtof 
appeal dismissing eummarily an appeal is not bound to writea jndgment as defined In 8 867, 
supra, but it Is advisable that It should give reasons for rejecting the appeal in view of the 
possibility of Us order being challeoged by en application for revltion by the High Court, 
36 A <96 ; 33 A. 393 ; 17 A. 241 ; 32 C. 178 ; 25 Cr. L J. 1237* 82 Ind. Cas. 163 ; 26 Cr. L.J. 
4*83 Ind Cas. <84'; 11 Cr L J. 631*8 Ind. Cat. 379 ; 18 Cr. L J. 993*42 Ind. Cas. 721 : 
SOCr L J. 791*117lDd. Cai. 279 hot eee50C. L.J. 233, which holds that no reasons need 
he recorded. The word "iummarily ” ordinarily means in an Informal manner and without 
delay of formal proceedings, and an appellateCoort is entitled to reject an appeal without 
recording a formal jadgment or giving .reasont for such rejection, 20 B, 540 ; 21 C. 92 ; 
22 C. 241 : Weir. II, 473 ; 27 Cr. L.J. 23*91 Ind. Cas 53. A Conrt disposing of an appeal 
nnder this eection should either expressly state that it has dealt with the appeal under this 
eectlon or the judgmeot ehonld notice, though but eoueisely what objectione were urged and 
how they were disposed of, 32 0. 173. An order summarily dismissing an appeal is final and 
9S 
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re(;aire the Ooaet to decide ia order to do joatloa fa the case, 26 U. 1 at ii. See also 23 C. 711. 
The petition of sppeil abonld state dietioetly In irhat respect tbe la,vrbftg been contravened, 

I W.R. (Cr.) 21. Admissibtlitj of eTideace Is a point of law, 2 B, 61. Admission of 
inadmissible evidence, and placiog it before tbe Jar; is a point of law, 27 B. 626 at 632 ; 

II Cr. L.J. 13. Idiadirection to the Jar; is a qoestioa of law, 2S C, 230; 21 C. 953; 13 C.W.H. 
d34 : 27 B. 626. Noo'direction on a point of prims importance felling in favour of the 
accused is a point of law, 27 B. 641 at 651. Conviction based on no evidence is a point of 
law, 15 W.R (Cr.l 46 ; 16 W.R. (Cr.) 19 and the explanation to tbe eection makes tbe alleged 
sevcritjof Eenienco, apoint of law. For instances of other points of law see notes under 
8. 297 at p. 663. 

Sub-aectlon <2} is sew and tbe decisions in 2 C.W.K, 43 ; 11 B.L.R. lisfS W R. {Cr } 
97 arc DO longer law. Tbe anomal; which existed in the lew that under S S74 and 8, 376 
eujn-o, tbe Court can go into the question offset in a ease where tb.it sentence is awarded, 
while in the case of an accased who was jointly tried and sentenoed only to a icsser sentence, 
tbe Court is not empowered to go into the facts if the case had been tried by a Jury, has been 
removed by this new sab-section by allowing a right of appeal on facts also to a person 
jointly tried and eanvicted bat seoteoced to a leaser punishment. 

41 9. Every appeal shall be made in the form of a petition in 
writing presented by the appellant or his pleader ^ 
Petition of appaa . 6very such petition shall (nnless the Court to 

which it is presented otherwise directs) be accompanied by a copy 
of the judgment or order appealed against, and, in cases tried by a jury, 
a copy of tbe heads of the charge recorded under section 307. 

Scope and object of the aectlon.-^Tbissectioo prssertbos tbe form of tbe petition 
of appeal which tt to be presented to (bs appellsCe Court so as to give to the appeallato 
Court jurisdiction to deal with tbo matter lo the some way as a complaint gives, jurisdietioa 
to the Court of first instance This section is applicable to jail appeals presented 
under 8 S20, tn/ra, which deals with tbe mode of preseatation of each appeals, 
1681 A.W H. 43. An appeal petitioo need not be verified, 12 hi. 431. Every appe.tl petition 
should state distinctly m whst mpeot the law bis bean contravened and it ia not 
for the Court to bant throngb the records and Rod oot any UiegsHty that may 
have arisen, ft Is lor the appellant to point out wherein there bss been 
a departaro from the Ivw. 1 W R. (Cr.) 21. A petition contiiniDg sovadaions ailegs' 
lions Bgslast tbe coavtctlog Magistrate need not be eatertslned, but must be returned lot 
expunging tbe oCendlng portions of tt, 19 B. 468. For a proper presentation of an appeal so 
naXalnf need be filed, bnt a memo of appearance is sufEciant, 43 U.Zi.J. 663 ; [1926] Pat. 
i29s27 Cr. L.J. 666 s 94 Ind. Cas. 714. Tbe object of reqairing a copy of the jadgment to 
bo prodnoed wltb the memonndam of appcvl is prcsamably to place tbo Court in a position 
to judge tbo correctness of the grounds set forth In tbo memoranduoi of appeal and a discretion 
is given to the Court to dispense witb tboprodactlon of a copy at tbo time of filing tbe 
appeal and also at any subsoqoontstago, 30 Cr. L J. 235 im 114 Ind, Cas. 61. 

Appeal may be presented by appellant or Ills pleader.— As regirds presen- 
tslloD of appc.ll no spociaf method is prescribed by tbe Code and therefore Iho question fs 
one of admiDistrstivo conremeaoo atono, so loog ns there is an actual pcesontation to an 
ofCeor ol the Coart, such as a Bench Clerk or one of the Judges, Ihero is a valid pfosootatlon, 
39 H. 927 IF.B.) at B29. The word "presented** evidently means that such petition ehonld 
be delivered to tbe proper oflieer of tbo Court either by the appellant or his picador. 
■Weir II. 470 or a pJesder's clerk. 20 M. 67, Weir II. 409 and 470; 6 B 14; 21 If. 114. or by tbe 
rnblla Proieentof, 39 M. 827. but ft cannot be presented through post, 13 H. 137 ; Wclr II, 
467 ; Rataslai 469. It Is oot a doe presentatlca of an .ippoal when tbo potiticn is deposited 
fn a box kept for tbe conrenience of Iho parties within tbo precincts of the Court, 19 V. 334, 
A petition signed by a piesdei duly aathorisod may bo actiully presented to tbe Court by the 
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BfpclUnl, ths ordrf of tbe Court uraonnti to tn iltffftUtj. Tbers mtitbt b« for 

lDil«nr« ft e**« «ben lb« prtitloa llwtt ftbowrJ tb*l there wii do po«<tb!e ground for 

ftny rxtemlon of Ibe period pre<«ribed bj law ftnd therefore there would be no Die lo siring an 
opportunity for the pleader to be heard. Ordlnftritp if an ftppeilant it rrpreeeoted by ft pleader, 
be tbould be siren an opportunity of being heard before tbe appo^r) l(diiml«*ed. Tbui it bat 
been held that, ingirlng Jadietal power* to affect prejodiclally the right* of pcrioD or property, 
a lUtule li undentood a< lilentiy ImplyiBg. when tt doe* not eipre iily prorlde the condition 
or qualification, that the power te to be eiercleed In accordance with the fundamental rutee 
of Judicial procedure luch aa that which reqairee, that before ita eierciie, the person eought lo 
be prejadleiaily affected shall bare an opportunity of defending blm*elf. In erery ea*e where 
the Court diimitees an appeal aa time^ barred, wUbctit bearing the pleader, then there would 
be an illegality but where there are rea*onahI« groundi for excuiing the delay in the 
pmcntatlon of the appeal the appellate Court ebonld, noder the prorlao lo the section, gire 
an opportunity to the pleader to be heard before dismltalng the appenl ae time'barred, 
119 Bom. LR. 701«ZS Cr. L.J BS3*al01 Isd, Cat m. There It nothing In this section to 
prerent the Court from hearing the appelfant’e pleader at the time when he presents the 
appeal, il he deitree that course but tt he doee not desire to be beard at once then the Court 
mu't appoint a future date of hearing of which notice U to he giren to the appellant or hit 
pleader so that he may be heard oo that date. It ie net an abtolute role under tbie eccllon 
that the appellant or his pleader must be heard after the rtoords are tent for by the Court. 
There might be a cate when the pleader Is folly heard before the records are eent for and 
the records are menly called for in order tbat Ihle Court might be satisfied on some points 
raised and in eoeh a ease there sroutd be oo Illegality in dismissing the appeal without 
hearing the pleader again after the records are received. 99 Bom LB 4SS»28 Cp. L J. <67w 
101 lod. Cu 693- A criminal appeal preaented cannot be dliraiiaed for default of 
•ppearauee ; the appellete Court it bound (o go through tbe record and decide the appeal ou 
themerit*. 46 U. 333 : 80 B. 673: 6 Pat. 16; t<A L J.327«17 Cf hJ 333 » 35 lad. Cat. 657; 
13A. 171: 27G.W.N. M7:S0C.973: llC.W.N.mS; 2iCr. LJ 475-77 lad. Caa 891; 
9Cr LJ.ftS3a2iBd.Cai. 747. 

No aufffelent grouada for fnt<rferlng;.>-Tbe appellant Is bouod to show that 
there Is luffieieut ground for Interferlog with tbe coovicilon. lie Is not In tbe lame posltlou 
before tbe appellate Court ae bo wae before tbe trial Court, 6 A. 386. BoealiolTC. 4 bs ; 
23 C. 347. If tbe Court floda do luGicient groundr for loterlereuce, It may dismiss the appeal 
summarily. 

May diamisa the appeal aummarliy — This power of Court lo dismiss the appeal 
summarily under (bis •ub'seetion u quite diOereot from a dismissal of a criminal appeal noder 
8. 423, in/ra. Id which cate the appeal isdispoeedof altera trial on tbe merits. Aoriminal 
appeal esnoot be dismissed (or default wuhout being considered on the merits. 27 C.W.N 947 p 
48 U. 382, and other decision cited abore. An appeal ought not to be eummarily dismissed 
merely becauee tbeappellate Court thinks tbe matter is a mere trifle, Ratanlal, 976, altbongb 
it may be summarily dismissed if there is noeufficlentgronnd for interference, 12 Cr. L.J. 431 
— 12Ind Cas. 89; 12 C.W N. 243 : Batanlal 093 and 739 It is settled law that aConrtof 
appeal diemlssing summarily an appeal is not bound to write a judgment as defined in 8 367. 
supra, but it is advisable that it should give reasons (or rejecting the appevl in view of the 
poeeibility of its order being challenged by an applioatton for revieion by tbe High Court, 
36 A 496 : 33 A. 393 ; 17 A. 241 : 32 C. 178 ; 29 Cr. L J. 1237=82 Ind Cas. 165 ; 26 Cr. L.J. 
4-83 iDd Cas. 484'; 11 Cr. L.J. 631=8 Ind. Cas 379 ; 18 Cr. L J. 993=42 Ind. Cas. 721; 
30 Cr L J. 731=117 Ind. Cas. 279 but see 50 C. L.J. 285, which bolds that no reasona need 
be recorded. Tbe word "iummanly " ordinarily mesne in an informal manner and without 
delay of formal proceedings, and an appellate Court is entitled to reject an appeal without 
recording a formal judgment or giving leasons for euch rejection, 20 B. S40 ; 21 C. 92 ; 
22 C. 241 : Weir. H, 473 , 27 Cr L.J. 23—91 Ind. Cai. 83. A Court disposing of an appeal 
under this section should either expressly state that it has dealt with the appeal under this 
section or the judgment ehonid notice, thongh bat concisely what objections were urged and 
hovy they were disposed of, 32 0. 178. An order summarily dlsmleslng an appeal is final an 
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his appeal in person or throogb his pleader, cannot appip, and the Ian does not require notice 
to be glren to an appellant actually in prison, under this si^etion vebicb would be useless. If 
an appellant has a pleader or is able to appear in person, be map be able to give further argu* 
ments. But if be is in jai] and cannot afford a pleader, then issuing a notice to him is 
not necessary because he cannot give any further information to the Court and therefore the 
practice of the Court in summarily dismissing such appeals when occasion arises is a correct 
procedure. Facilities should be given to prisoners in jail by the officer lu-cbarge oftbejail 
to enable them to prepare their appeal potitiona. iS W>R. (Cr.) 69; IBH.C.R (Cr. Ca.) 16. 
S. 11 of the Criminal Appeal Act (7 7 C.S3), enacts that an appellant notwitbstandiog 

that be is in custody shall bo entitled to be ptesemti it he desires it, on the hearing of fais 
appeal except where the appeal is on some ground involving a question of law alooe, but, in 
{bat case and on application far leave to appeal, and on any other proceedings incidental to 
an appeal, shall not be entitled to be present except where rules provide that he shall appear, 
or where the Court gives leave to be present. When a prisoner under senteuce of death 
appeals from jail be Is not entitled to appear In person to argue his appeal in the High 
Court. Ordinarily jail appeals are beard ex parte where the Crown retains Counsel to 
argue a rc/rrrsd friot on behalf of the accused under sentenes of death, bnt the accused 
refuses to instruct him stating be does not wish to be represented by Counsel in the High 
Const, still it is the doty of Counsel to appear and conduct the case on behalf of the accused 
28 Cr. L.J. 679^103 Ind. Cas. 407. 

May present petition of appeal. — This section deals with the mode of presen- 
tation of an appeal when the accused is in jail. The petition must comply with the provi- 
lioni of tbe previous section. For the purposes of limUatlon a presentatioo of an appeal, to 
the oiSeer io charge of the jail is equivalent to a presentation to the Court, 6 H. 2S8. 

Forward petition to appellate Cour(.*~Tbe Appellate Court is bound to give notice 
to the appellant io jail and to give him an opportunity to show cause. The accused In jail 
may be sent for from the jail to expUlo any difficulty in his case under appeal. The 
Appellate Court cannot dismiss an appeal without perusing tbe records of tbe ease. fSZ. 
171 T.B ) Bateee27Cr. L J. 933 » 96 Ind. Cas. 389. Ko appeal forwarded from jail 
Under this section eball be summarily rojeoted until 7 days have elapsed after its receipt by 
{be appellate Court. In forwarding a jail appeal, the officer in charge of the jail ahall 
Inrailably certify that the appellant has been informed that if he Intends to appoint a 
pleader, an appearance shall bo entered within 7 days from the date on which his petition 
may reach tbe appellate Court but tbe appellate Court need not wait for 7 days if tbe 
appollaiit bad appeared and had been heard io person or by pleader within that period, G.O. 
No. 1448 Jud. dated 2C*10-1‘J07. Afad Cr. BuleJ of Pr, Itule 69. 

42 1 . (1) On receiving the petition and copy under section 419 

or section 420, the Appellate Court shall peruse the 
Summary dismissal same, and, if it Considers that there is no suQlcient 
oi appeal. ground for interfering, it may dismiss the appeal 

summarily ; 

Provided that no appeal presented under this section 419 shall be 
dismi^'ied unless the appellant or his pleader has had a reasonable, 
opportunity of being heard m support of the same. 

(2^ Before dismissing an appeal under this section, the Court 
may call for the record of the case, but shall not be bound to do so. 

Scope of the acctlOfi — This ccctlon contemplates an appeal that can properly be 
pot upon ihe file ol tbe app-'IIato Court and it cannot therefore be said that in every appeal 
where the appellato Court dlsmuses it as time barred without hearing tbe pleader for llio 
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Court kmoonU to ftn Utrs^tltj. Tben mlfibt b« ter 
lofUnre % cmg nbm ib« trr^*l r«tltton IlMtl *bow«4 lb»t tbrre wna no foolbis ground tor 
any rr^ontton ot Ibe f'vrlod freoorlbt^ bjr taw and ibcKfore thrre would b« ao uro in Klrinfc an 
©rroTinnity tor thept«d»Tto behwifd. Ordtnarttf tl«n uprcll^nl I* rrpr«<Dled by a pleader, 
be tfaoold be clren an oppottunlty of beinit beard before tbe apponl lidl«m{««ed Thai It ha« 
heenbcIdlhat.inRlrlnRiudlcUlpowento afl'^lpteJadlcUUy tSe rlRhtiofperion or propetly, 
a lUtuto ti undrntood a« itlently ImptjtnR, when U don not ripmily prorlde the condition 
or qualldeatloo, that the power ii to be eYrrcieed tn accordance with the (andainental ralee 
of ^odiclai praerdure each a« that which requlrn, that before iU etercfie, the person eoaght to 
be pre^ndieietty affected shell here an opportunity of defendinR hlmwlf. fn every ea«a where 
the Court disraissen an appeal as Ume'harred. without beenntt the pleader, then there would 
hoau itlegstily but where there are reasonable froonda for escuttnR the delay fn the 
pmcnltlloQ of the appeal the appeltale Court aboDld. uader tha proTfso to the acetion, giro 
au opportunity to the pleader to he heard before dismissinR the appeal ai time*b&rred, 
29 Bom tiR. 701 Cr L.J 011*103 tud. Cat 101. There li nothing (n this lectioo to 
prevenl the Court from hasring the appcllant'a pleader at the time when he presents the 
appeal, il he dMires that coarse hut if he does not desire to be heard at once then (be Court 
xuu«t appoint a tutore date ot hrirlng of which notice It to be gircn to the appellant or hie 
pleader so that he may be heard oo that date It It net an ahsoiute rale under this lectioo 
that the appellant or hit pleader must be heard alter the records ate sent tor by tha Court. 
There might be a case where the pleader It fully heard belore the rtcotdt are sent tor and 
the records are merely called for m order that tbit Court might be satUfted on tome poiats 
raised and in such a ease there would be no Illegality In dismissing the appeal wUhouV 
htarmit theplesder again alter the rceotdearerrce'sed. 29 Bom LR (SlwldCr L J. 467* 
101 lud Cat 891. A erifflioal appeal preaentod cannot be dismissed for default et 
appearance ; the appellate Court (t hound to go through the record and decide the appeal oo 
theoerlU. M1I.S81;60B 673t 6PAt le.UAtd 397*17 Cr LJ 311>S3lBd Cat.«S7: 
laH. 111; 97C W H.917 ;8QC.971; UC.W.R mi'.MCr Ld. 478w79 Ind. Cat 891; 
9Cr. LI. 833*7 lud. Cm 747- 

No Julflclent grouai* (or lRterterlax:.-*-Tbe appellant Is bound to ahow that 
tben i> eulIQelcat groond for Interfering with the conTlctioo. Tie U not In the same position 
before the appellate Coart at he was before the trial Coorl, 9 A. 3S6. Bee also 17 C, 4fi3; 
S3 C. M7. Ii the ConrtBode so snfQclaotgraondrior iDterienoee, It may dismiss the appeal 
lumtnarlly. 

May dismiss the appeal summarily ."Tbit power ol Goort to dismisa the appeal 
Bummanly under tbit sab>sectioQ is quite diflereot Irom a dismissal ot a criminal appeal under 
6. i23, tn/ro. in which caee the appealis disposed ol after a trial on the merits. A criminal 
appeal cannot he dismissed lor deteuUwUhont being considered on tho merits, 97 C.l?7 R 947 ; 
48 H. 332, and other decision cited above. An appeal ought not to be summarUy dismissed 
merely because the appellate Court thiuhe the matter is a mere tn&e, Bataulal, 978, although 
it may he summarily dismissed U there ie no enfllcleDt ground for interference, 19 Cr. L.J. 481 
*12 Ind. Caa. 69 ; 17 C.Vf H. 243 ; R&taulel 893 and 739. It is settled law that a Court of 
appeal dismissing summarily an appeal Is not bound to write a Judgment as defined in 8 S87, 
supra, but it Is advisable that it should give Te»ons (ot lejecling the appeal in view of the 
possibility ol its order being challenged by an application (ot revision by the High Contt. 
36 A 496 38 A. 393 ; 17 A. 241 ; 32 C. ITB ; 29 Cr. L J. 1237* 62 Ind. Cm. 16S ; 26 Cr. L.J. 
4-63 Ind Cas. 434'; 11 Or. L J. 631*8 Ind. Cm. 379 ; 18 Cr. LJ. 993*42 Ind Cas.721; 
3QCr LJ. 791*117 Ind. Cas. 279 but see SO C. L J. 283, which holds that no reasons need 
be recorded. The word "lummorsfy " ordinarily means in an informal manner and without 
delay of formal proceedings, and an appellate Court is entitled to lejeot an appeal without 
recording a formal jodgmeut or giviog.reasona for such rejection, 20 B. S40 ; 21 C. 92 ; 
23 C. 241 ; Weir. II, 473 ; 27 Cr. L.J. 23*31 Ind. Cas. 53. A Contt disposing of an appeal 
under this section should either expressly state that it has dealt with the appeal under thfa 
section or the Jadgment should notice, though hut concisety what obi’ectioas were arged and 
hory they were disposed of, 32 0. 178. Aa otdez summarily dismissing an appeal is final and 
95 
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eaaaot be reTi'fiwed, 9 B, lOi t 19 B. 732. ^Vbere a petition of appeal submitted through 
the Supeclnteadent of the jail fa ^rhlch the appellant was coDfined was considered and 
rejected by a Judge of the Sigh Court under this section, it is not open to the appellant 
thereafter to present through Counsel a Ireeh appeal petition, 44 A. 739 where 19 B. 732 and 
17 Cr. B.J. 453=36 Ind. Caa. 133 ia fdllotced. When the appellate Court does not proceed 
under this section by BUTnmaiily rejecting the appeal H is bound to act in accordance with 
the proTisioos of Bs. 422 and 423, tr^nt, 15 Cr. Lj, 667=23 Ind. Caa 993 A pleader 
presenting a criminal appeal cannot be said to be gufUf of professional misconduct merely 
because he is not prepared lo argue the appeal at the time of presentation of the appeal, 
I'^iZ U. 363. An order summarily dismiuiogan appeal under this section virtually amounts 
' to an order affirming the Codings of both fact and law recorded by tbe lower Court and there 
t is no reatoQ to discriminate between an order of summary dtstntssal under this eection 
and one made under S 421, infra after bearing on the merits so far as its liability to attack 
in revision for purposes of 8 439 (6) U concerned, 29 Cr. L J 936=111 Ind. Cas 656. 

No appeal ahall be dlamlsaed unlean reasonable opportunity of being 
beard la had — ThU proviso does not mention anything about jail appeals coming nnder 
S. 420, supra, and therefore no notice and opportunity of being beard is to be given in such 
appeals. There ia no such omission in 8 423, tn/ra or in S. 413, {1} infra. Butasamatter 
of practice, jail appeals are posted for dismissal before tbe Court, and the name of the 
appellant is called out, when be IS actually m jatl (o moat cases, before dismissing the 
appeal sammatily. Sec 27 Cr D J. 633=9$ Ind. Cas. 389. This section lays down that the 
appellant or his pleader shall have a reasonable opportunity of being beard in support of 
tbe appeal which must be taken (o ioclude (he possible right of reply (o tbe point raised by 
tbe OrowB. 36 G 307. If the Court desires to hear the appellant under this soctioa bofen 
admitting the appeal, be ehoold be gives a reasonable ootlee, 3$ C 38S. Where a bfsgistrats 
called upon a pleader who presented an appeal to argue it at once and on tbe pleader express* 
Ing bit inability to do so, prayed for a short adjournment to enable him to acquaint himself 
with the avidettca in the case, and the lilagistrata rejected the appeal under this section, it 
was held that no reasonable oppoicnoity of being heard was offered under this seetioa, 

7 Bom. L.B. 89 : 36 C 385 , 6 U.L.T. 309 ; 20 Cr L J. 271 =90 !nd Cas. 31 ; 38 C 307 at 303; 
26 Cr LJ. 638=29 Ind Cas.666,30Cr LJ 791=217 Ind. Cas. 279. A criniiaal appeal 
should not be heard at tbe time of tbe presentation of tbe papers, even for the purpose of 
dismissal under this eection Tbe posting for the purpose of bearing under this section must 
be special posting, after a tessouable time, not lesa than a week. This is the practice of tbe 
High Court and ought to bo the practice of tbe ntuQussal Courts, 48 M 383, but there is 
nothing in this section to prevent a Court from hearing tbe pleader at the time of the pro* 
sentation of tbo appeal, If he desires that course but if bo does not desire to bo heard at once, 
then a future date of hearing is to be Used of which notice ts to be given to the appellant or 
his pleader, 29 Bnm. L.R. 488 = 28 Cc. LJ. 467si0f Ind. Cat. 695. Where an appeal 
memorandum signed by a pleader is presented to a Magistrate by tbe pvrty in person and 
(he SfsgUtrate rejected the appeal euznmarily under this section, It was held that no 
tetscnable opportunity was given to the pleader to appear and argue the appeal and the order 
was set aside, 29 H. 238. The language of this scettoa requires a reasonable opportunity to 
be given to the appeiianiof being beard in support of bis appeal. II no such opportunity is 
given, tbe Court bas no jurisdiction to dismiss the appeal, and when an appc.iI is so dismis- 
sed, (be Court has Inherent power to order Its being re-heard after giving a reasonable 
opportunity to tbe appellant, 26 Cr. L.J. If69= 83Iad. Cas. 693 where 23 U.L.J. 372 = 
(1912) M.W.H. 683=12 U.L.T. 350 (s re/errodto. Where a District bfegUtrate scuds 
for the records and disposes of tbe appeal after tbe receipt of tbe same, it cannot be said 
that tbe appellant bod been given n reasonable opportnnity of being beard if, as n matter 
of fact, bo is not beard after receipt of tbe records. Such a procedure does not come within 
the requirements of law 16 Cr. L.J 639 = 39Jod. Cas I0C7. If qnestlonsoffact are to be argued 
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e! t^t 0)« drf<Hlt1(nt )t«T» Va c«i*toUj(tQtl>««!,4S M. Pat «bfr« aa *'^4 
« b«ll fftUlon w«r« prvttnUd bj a fUtdtt «t»d tba MftKlttnla hMrJ lb* f tMdtr In lupfott cf 
t<>ib »nd «bfn dtiiaUtIni; tb* b«U appllcftlloti rallfd f.'t Ibar^nli (rc«in tbalowtr Coutt and 
di«mUw«d lb* arr**' iwrdi withou) br^Tlns tba rlradrr. U 
WAibfU tbaX tbeMaitiittaV* ibc^OKb not K^and tnbMr Iba flaadrr on mvifk nl Iba rtwrdi 
jak ba mlcbl bata In kba aitrelaa cl bit dlacrtkbn, allawrd anMbat cpjvjrkunUy k»> bin ko 
aacai kba appMl atUb rtlaranca kci iba ta^^tdt. S Cr. L. Rer. 137. tk l« nok abiotuta rola 
kb»k kba aptvlUnk cr bit ylaadar abeuld Va baard alkaf kba rtccrd* arnk ter an racairad. It 
kbe arptlUnli* plMdar bad b<*n baard tallp and kba racordi infa lank ter kj Tcnty catkaln 
peinka r*t«ad br kba plaadrr, kban kbafa would b« na lltasallkp la dlamt<tinf; kba appaal 
wUb^nk baarini; kba plaaJar a^aln altar kba taaorda wan rrcalrrd. 39 Bom. L R. 4S9w 
:S Cr. L d. 467**t01 Ind. Cat S93. A Kanaral nok'.ea kbak appaalt will ba baard ter admh* 
alan.onlpkba ttrxk Ceurt dap altar prawnlatlen li sik a auriclank ccmpllanca wilb law, 
5 U. Ik : SdC. dSS : is U. SS3. \VhanaOearkdr«ldaalo pneaMundar kbit aactlon India* 
pvwlriK an appaal raealrad nnJar 8. <30. IM}W4. from an appallank wbo It in jail, Ik la nok 
lat;aUy kound ke Rita nokln to kba appallan*4 not la Ik Ittnrrallj nacamrp todoao, Ik It 
anlSclaok at a rala. II kba Courk allowt ? dapakv alapia baton prccaadlnRio dtapeaa ct kba 
appaal ondar Ibta arcklon. Mid. Cr. fiuUt c/ lY. Kata 20k. Wbanajtll appaal wu ilJad, 
but baton ll wai dl'poted ct.arwkbat app«al patitu'n la pnwntad bp aplMder, kba Oontk 
wai nok conpataak to dlimUa kba }all apprat aummarltp bul abonld hear kba appallank'l 
plaadat b<( 'n ra]acliBR Iba appaitl, 19d0 A.W.N. SdS ; IT A Sit (F.BJ. kVbaa In iRaoranM c<{ 
kba lark kbak a eontielad aceuwd bat prttarrtd an appaa) khn^URh a pnelitlonar, Iba SeMleni 
JodRt rtiackad an appaal aub«a<juaaklp pratartad bp tba aeeuwd tram jail, It wai bald Ibak 
kba diamlcaal kbroufib mUkaka U nodlimitaal and tba appaal pmanlad bp Iba praekUlontt 
«sanek badlipeaadotwIiboukbaarlQRblfn undar khia aavtion. iSA SOS nulwSanJall 
appakla !na<vnti«kad paraoua wan paodlnc in Iba Sawlena Courl, an appaat pakikloa eo 
baball ot Iba aama paraont wai (llad tbruuRb a nukHttr and tba jail appaali nan tumiaarllp 
tajackad bp the Judea In iRocrance e( kba tack tbak tba Uuar appaO ta nbich Counia) wu to 
ba hoard, ttai pandioe. Ik wai bald that kba Sawiona Judea bad no poirar lo aak aiida bl* own 
erdar diimltilnR kba jail appaalt, buk kba It'Rb CXoutk alenahaaponarko do lo la lU ratlilonxl 
jutlfdktion and kba lllgb Ouutk dlraakad kbe Judgako n-bnar Iba appnaU atlar rItIor Gouniel 
ancpportunllp ot balng board. S3 A.L J. t031. A jail appeal onca dl*ml»(d under thti acution, 
tba matkar cannot ba n^epanad bp au appeal pnaan ltd IbroijRb Oountet. 37 C.W N. 8S1> 
39Cr.LJ. lSlSw83 Ind. Cat. MS ; Beaalao 90 U.L J. BlwSS LAY. 56-1976 U.IY.N. liT 
-37Cr LJ 18l-9tlnd Cti tOlO. Whan kba appalUka OeurkditmUnd kbe appealin 
raipaek el one cbarRO and admitted the appeal ao tar aa anokbrr charga in the aama trial, tba 
praelm cannot ba tald to k>a lUaRal AUbougb it la undMirabla to do ao, 8 Ran. 371. 

Sub-acetlon (3) —Thera U a dlacrakion Rlren to kba Court to nil tor tba records. 
Tba appallank bit no rlgbl to aik kba Court loaaod tor Iba raoorda. Reject ton ot tba appeal 
lummatllp wltbouk tending tor the racorJi iaa course wblcb, kbouRb legal is ordinarllp 
tery InconTenleHt. The wurdi **tbalk net ba bound to doao,*' abow that tba LeRislaturo 
contemplatra dlimlaaal ot appaalt aa a rule without petnsinR all or any park ct kb^ 
proceedlnRi ot tba lower Court, 1833 A.W.H. US. When Iba Rrounda ct api'c.al dl«c]e>$a 
•tba rov^nt tor diicndUinRkho protacukioD wUneaaas, kba AppaUato C-oiitk ought to call lor 
kba records and eatlitp Ikiall that kba conviction li rlgbl, baton dUmUelog the appeal turn* 
niatily, 29 M. 356, /oJ’i?t.vt in <8 M. 353, Whan tba question Involved In tbo appeal la ona 
ot lack, and kbe judgment ot kbaOeurt below li plain and clear, oalltug lor records would ba 
men wotka ot time. But when a polnk ot law Is r»l«evl In kba appeal memorandum which 

ou kha taea ot Ik Is nok wltbouk aubskanco, U ts »ok proper to reject tba appeal lummarlly 
wltbouk calllngfor records, 3 Pat. L.J. 339— 19 Cr. L.J, SOSaiS Ind. Cas. 7S3. Atler tba 
records wen teuk lor and received, tba appalUka Ccutk should Uwr kbe pleadar, ami tbould 
not dltmUs kba app^a1 aummarily wltbouk heaving him, iJC.L.J. 8St and 8St ; but It the 
pleader bad beau lully be.ard baton kho records were tent lot and kbo records were aenk lor 
bp kho Court tor kho purposaol taklalylng Itealtai to eerUln points ralewl belere t(, kbe 
pUader nead not ba hoard over again attar tecalpk ot records, 37 Bom. L.R. iS9-8S Cr, L J. 
•i67-101lBd. C«i. 993. 
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422. If the Appellate Court does not dismiss the appeal sum- 
NoUca of appeal. warily, it shall cause notice to he given to the 
appellant or hia pleader, and to such officer as the 
Local Government may appoint in this behalf, of the time and place 
at which such appeal will be heard, and shall, on the application of 
such officer, furnish him with a copy of the grounds of appeal ; 

and, in cases of appeals under section 417, the Appellate Court- 
shall cause a like notice to be given to the accused. 

Ooca an appeal is acoepfed tbe appellate Coad U ie bound to proceed under this section. 
The appeal tvbieb has to be bear^ lo accordance triCb this secUoa is tbe nbofe appeal ; 
consGijnentlf all the gronods taken io the appeal petHfos ore open for oonslderation at the 
fisal bearing, and the appellant cannot be resMcted to atif aslecf grcuod out of those 
specified in hU petition. A reatrictlTe order for admission, m., on some grcuods taken, Is 
clear)/ not contemplated bj this aectioo. ab appeal cannot be admitted onlp for a limited 
purpose. A restrictive order of admission is not contemplated b/ this section and sucb 
Tosttlcted admission Is deemed ultra vires, 41 C 408 at 410 : Katanfaf 826. The apps.%1 that 
has to be beard Is whole appeal aod not merely a portion of it, e.g. the question of sentence 
only: however, convenient and practical thst coursemsp be, {( is not warranted, 4 Pat. 254 ; 
41 C. 406 at 410: IS C.W.N, 621. Secaleo IS Bom. L.R. 850«12 Cr. L.J. 431:sll lod. 
Oas. 6l&. 

Shall cause notice to be ;{ven to appellant or hla pie8der|‘-'^*etlca is 
obligator?, Weir II. 47S. fleariogan appeal witbout notice either to tbe appellant or his 
pleader is Illegal, 9 Cr. Ii.J. dS3«2 fad. Cas. 247. The fact that the pleader for the 
appellant was presoot at the time when the appeal is admitted does not reliere the 
Court from the oecessity of giving ootloa to the appellant or his pleader as to ibe d-s? fixed 
for tbe hearing and tbe place of beanog. unless tbe atteskioa of the pleader is specially 
directed to jt by tbo Cenrt. The objeot of giving 'ootice is to give precise ioforenatioa to 
the appelteot as to (be time and piece of bearing, Kotloo Is the warning to a party to ails to 
enable blm to resist a poriible resnlt, not merely information that, that which (s 
thras toned will or may possihfy happen to a matfer fo which he is concerned, but also (hat 
he can avoid aoeh resnlta if he tike** proper measures to do sc, IS A. 171 at 180, 181, In the 
case ol an appeal against acquittal nnder B 417, eupra, notice is to be given to the acquitted 
accused. Every oodeavoorsbonld ho made to eCcot personal service, 1632 A.W.K. 170:37 
A, 4)6. In 80 A. M3 (F.B ), It was held tb-it where a stage had been roaahcd of an appellant 
in Jail being given notice under this section, be ia entitled, if he is not unrepresented by a 
pleader, toappeei In person at the bearing o! tbo appeal, if be so desires, Tho Foil Bench dect' 
eion in, 13 A. 171, It WM held by (ho later Full Bench, went too far fa bolding that an 
appellant In Jail had no right to appear at the bearing of the appeal If bo is anreproseated 
and whbes to appear in person. As to practice in England, see 6. 11 of the Criminal Appeal 
Act 17 Edw. 7 0. 231, which enacts that an appellant In custody shall bo entitled to be pre* 
sent il be desires it, oo the bearing of tho appeal except where (he appeal la on some ground 
ioTolriog a qacsllcn ol taw alone, bst lo that case and on application for leave to appoal 
and oo any other proceedings incidenlal to an appeal, eball not be entitled to be present 
vttrpi wbere the rules provide that be shall appear or where the Court gives leave to bo 
present 

To auch officer aa the Local Government may appoint la this fiehaff.*^ 
Buie CO, 3fod. Cri Hultio/Pr says that the MIowiogofBeers shall bo given notice under this 
section fl). Tho District kfagiitnte. In appeala other than apptnls to the Court of 6<»slon IS). 
The FobUo rroaecutor In appeals fn Bewlon Conrt (3). The rroseentiog Inspector of roliee 
^ In mprwsal DlslrlcU, other Ibtn the Wllgrls, agalasl {.oovlctjons In rognirshlaeaws In the 
appellate Courts In those Districts otber than Courts of Session fl). The Agent and Manager of 
tbs particular lUilway In cases ot appeal against convictions under the Railway Aoi (S|. Tba 
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Dirtrict ForatoRicer In ftrpMli B^Inil eonvletiont (of Forest OSencM fC) Clrcls odcen 
«I B*U »nd Abkari Drrartment agslntt oonTletloos torBsUand Abkatl oSeneei (7). Tba 
Crown FroMcnlof for the Town of Stadrai In *ppeal« from eontlcUoos by Presidency Ifsgls* 
tralestotbe Jllgb Conrl and to the Pobtle Prosecutor In other app«.ili to the High Coart. 
This Mellon providei for a notice of appenl to the ofScer appointed by the Local OoTernment, 
bnt it docs not say that othen are not to have notice. The Mellon imposes a necessary 
■condition bat does notorerrlde the principle of natnral Jnitiee “ Au^i alt4Tam jxtrltm," 
S3 U. 1091 at 1093. A mcreoraluion to eerte noUee of appeal on a District Magistnte as 
provided by this section Is nothing more than an Irregularity and does not make the pro* 
■cecdlngt In appeal, o& fnifta Told, 6 Cr. L, Fev. 21, hat tee amfro, (1913] U.W.H. 
6Sli*16 Cr. L. J. T3S«*31 lad. Cat 178 and 83 C, 069, where it was held that 
fsllore to iitae notice is an iilrgallty a^d the order passed on appeal was held bad. The 
■omiulon to tend a notice of eppeal thongh aodoohlcdly Irregular will not afford a gronnd to 
Interfere In rseUion hy the High Coort at the Instance of the complainant against an order 
■of acqoUtsl when as a matter of tact no ohioettoo it rslscd by the DUtrict llsgistnte to the 
proeeedlDgt in the appellate Court, Bom. L.R. 2Slw28 Cr. L.d. ?S1 bB 6 Ind, Cm. 237 
wheTe^bBom.LIt. llbOwlb Cr.tH].100«>mn&- Cat. Mils rifmtiSo. Vf^ere no nnUce 
of appeal was given to the ProMCntlng Inspector nnder the section end the acensed vrai 
ac<]oltted, the compivinsnl It not entitled to have the eer]DUUl set aside by the Iligh Coart 
in revision, when loeh revKloo la opposed by IheOovernment, I Cr. L. Rev. 320. A com* 
plainsnt cannot claim as of right to be beard to an appeal from a conviction. The matter 
Is In the discretion of the sppelUto Court, 7 H II.C.R. Appx. A2w Weir II, 176, Bee alM 
-83 C. 9u9 at to when notice to eomplstcant will bo necessary. In appeals against orders 
■awarding compenutlon under 6. ISO lujwn there area nomber of eases on the qoestlea 
whether the aceoted to wham the eompeosatloo le awarded is entitled to bare uotiee. la 
29 H. 137 it was held that on the priaeiple that no order to tbe prejudice of a party is to be 
made wUboat eotlee to him, the order of compensation was wroag and was act aside for want 
«f sotiea to the accosad, hot this decitloo was dsifinpuit^d in 33 U. 39, where it was held 
that Botlca to tbs aocosed was desirable, hot the law doov sot render it absolotely aisantial, 
and vrant cf notice to tbe accased Is DO gronnd for lotetlereoca b revision eepeelany when 
sotice was given to tbe olQcec appointed by Oovernment and be failed to appear. Bat it 
waa held lo 27 tl.L.J. 629, that tbe person to whom ootlca ot appeal ebonid go in companaa* 
tIoD appeal is the District Uagistrate and want of notice to tbe District Uagisirate li not a 
groond lor settfog aside the order passed on appeal at the iostanco ot tbe accased when 
the District Magistrate who had notice took DO atepa in tbe matter tor that purpose. Bee 
33 U 1091 where It was held alter a conelderation of ail the above rulings that in 
appeals from compensation orders ander 8. 230, supra, notice should ordinarily be 
given to the acensed as this section does not override the ptioclple of natural jnstioe, 
.aud the acensed in whoso lavoar the compensation order is passed is entitled to be 
beard in support of the order but latlara to give notice will not necessarily render the 
proceedings of the Const illegal. In Madras, tbe of&cer appointed by the Local Govern* 
meat is the Pnblio proseentor, in case of appeals to the Sessions Court and to the 
• High Court — Fort St. George Qaulte, 1337, Ft. I. p. SO. In Bengal the Legal Remem* 
brancer is the Pnblio Prosecutor for tbe High Court, and in other cases rule is issued 
to the District Magistrate,? C.W.N. 60. lo Bombay, the District Magistrate should be served 
with notice. The fact that notice of appeal was not served either on the complabant or on 
tbe officer appointed nndec this section is do ground for interfecing in revision with an order 
ot acquittal ut tbe instance of a private party whore no iojnstlce had been occasioned and 
where the lower Court In a very fall judgment bad dealt with the question involved, from 
-various stand-pobta, 20 L.W, 327-26 Cr. L i. 2i9-BS Ind Cas.2A9. * 

Time sad place st which appeal will be heard.— The partionlar date sbonld be 
specified la the notice. A District Magistrate directed that a particular appeal will be heard 
jn the month of January, without speoitylng any particular date and It was beard and dlt* 
mbsed on tbe 6th of January. The appellant had no luformatian as to any particular dvta 
of bearing and when he appeared in Contt ha learot that tbe appeal had been dismissed and 
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coQjd oet faa re*be4rd. It waa beld b; the High Coott tb&t the nppellaot tbocld have been 
loformed as to the particular date of hearing and the bfagtstrate was dtreoted to re-hear 
the appeal, 1881 A.W.N. 36. Disposal ol an appeal before the date fixed for hearing Is a 
material error in prooedure, Weir II, 475. When the notice specifies a particular place, 
the appeal should not be beard in a different place without fresh notice aa to change of place,. 
2 Cr. L. J. 66. 

423. (1) The Appellate Conrt shall then send for the record of the- 

Power. Ot Appell.te '* in Court. After 

Court in disposing of perusing such record, and hearing the appellant or 
his pleader, if he appears and the Public Prose- 
cutor if he appears, and, in case of an appeal under section 417, the^ 
accused if he appears the Court may, if it considers that there is no 
sufficient ground for interfering, dtamiss the appeal, or may — 

(a) in an appeal from an order of acquittal, reverse such order 
and direct that further inquiry be made, or that the accused be re-tried 
or committed for trial, as the case may be, or find him guilty and pasa 
sentence on him according to law : 

(5) in an appeal from a conviction, (1) reverse the finding and 
sentence, and acquit or discharge tbeoccnsed.or order him to be re-tried 
by a Court of competent |urisdiction subordinate to such Appellate 
Court or committed foe trial, or (2) alter the finding, maintaining the- 
sentence, or, with or without altering the finding, reduce the sentence, 
or (3) with or without such reduction and with or without altering the 
finding, alter the nature of the sentence, but, subject to the provisions 
of section IDC, sub-section (3), not so os to enhance the same ,* 

(c) in an appeal from any other order, alter or reverse such 

order; 

(d) make any amendment or any consequential or incidental 
order that may be just or proper, 

(2) Nothing herein contained shall authorise the Court to alter 
or reverse the verdict of a jury, unless it is of opinion that such verdict 
is erroneous owing to a misdirection by the Judge, or to a misunder- 
standing on the part of the jury of the law as laid down by him. 

Scope of the section.— Tbli teatloo ffoca oot eonfat aar right of appeal. It oatf 
larifiown the power* of an appell.Ko Court wheo a right of npp&'il is allowed br other pro* 
Ylitoni of tbe Code. 8, 404, su^d, eooets tbo general rule — do appeal (ball lie except as 
protlded for, and S»- <05 to 416, njva, provide infer olio for appsals In certain eases bnt not 
In an^ case of oe^alttal. aed S. <17 $upra provides for appeal* against orders of flc<inltt.il and 
eSKts that tbe appeal shall lie at ths direction of Oorernment and sbould be presented to lbs 
nigh Coart, 7M. 213 at 214. A Coart of appeal under this Code I* not* taeroGocrtol error, but 
the Coort M a Cenrt of appmi ], enjoined by 8. 637 infra, and S. 1C7, of ths Indian Evidence 
Act, not to revena any finding or s-ntsDce passed by a Coart of competent Jarlsd/eUon on 
oeconnt of any error, omlsiloQ, irregnlarlty, or Improper adcnlssiooor reJecUotJ of evidence 
enlru in llsjadgment such error, omtaalon or Irregularity bos Inftel occasioned a fallare- 
cf Jcitlce, or unless Independently of Ibe evldesoe objected to and admitted, it ought to faava 
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r<iH<d (be dMlnIon. SI H. <23 at Mf. It it • ni>* aDdorlfloK tbe wbola fabric of appellata 
]flTU3kltoo tbat lb« po««T ot as appaUaU Coort U totaturad bjr the power of the Coort (rota 
wfaote Judgmeol or order tbe appeal ft preferred. Thli ft rqaallp tola the Clril 
and Criminal brtDCbe* ot the taw ot procedure. Jt li a fandamcntai prioeipte that ererj 
Court of appeal eiliti for Iba purpote, where ceceetar]', of dolog, or eauilog II to be done, 
that which rseh Court auhordiuate to ita appellate jurlidietlon ehould bare, hot ha« not. 
Soae or eau>«d to be done and nolhlttK further. Therefore the jarledictioa (o appeal U 
tircc*i>atil7 limited In each cau to the arma extent a* the Jurisdiction tram which that 
prrtlcalircspacomct. It li a proposition which cannot bo disputed that all powers 
conferred upon an arr«ii*1< Court, ae auch, mn«t be Interpreted aa lubject to (ha general rale 
lUted abore. In Weir II, 4S7 It wae held that an appelUte Court cannot on appeal past a 
•enlenCe which the trial Court rru oot competant to pass. All Jnrlsdlctlon alarta with tbs 
trial Court and remains a constant factor throoghool. All tabse<]gen( itsgH ol (be proeacding 
are gorerned bp it. The eppallata Court while altering a eenlenea into one ol floe cannot 
inflict a fine bej^ond the matlmam which eonld bare been Imposed bp (he trial Court. Tho 
aubstltuiioa of floe for Ireprlionment fa a merciful eommulatloo and does not constitute an 
cT-hanceraent, 12 Cr. LJ Itiwlf tnd. Cat. ‘ffiS. Beo 1939 U.W.K. 893. The 
powers conferred bj tbia eeclion on aCourt of appeal are not to bo need in each a wap at to 
eprlcg up a new eaie upon the aocuied wltbontgirlng him anp notice of the charge be bat to 
meet, 16 Cr t3 899>30lnd Cat fSI; nor la It enthltd while letting aiida tbe conrlc* 
tian lor cne oflenee to conrict tbe accotrd for another offence not charged In the trbi Court, 
SlLYf S20s26Cr L3 l03e»B71od Cat P3I Where an accused person wet charged 
and convicted ol an offence uoder 6 463. I PC, it la not open to tbe appellate Coart ea 
appeal to convert tueb a coariciioo Into one under a Speelat Act, lueh as tho Armi Act, 
and cortrlet him under (hat tet, enp. under 6 19 (e) of tbe arid Act Such a cooriction 
it lUegtl as (he accused wet cot charged with that offeoee and bod no opportuniip of meet* 
lokit, 4Rao 333. To decide the appeal requires more (ben a refusal to ioterfere with a 
diterelieti; it requires a decision ou tbe evidence as to the foeta proved, 30 Bom L.B. 6Si at 
'6S6. A ctimioal appeal coder (fall tection cannot be dismleted by the Court fordeltultol 
appranoea cf tbe appcllaut which does oet reli'ere tbe Court of tbe Imperative duties of per* 
Oslug the reeordf and reoderiog Judgment la accordsneo with tbe praviiiont of 8t. 367 and 
l21,lfl/ro, 46H. 382:S0B. 673,/clfotdnp Bstanlal 693 and 13 A- l7l ; 14 A.i:i J. 327- 
17 Cr. L 3. 333 lod. Cat. 667 ; 6 P«t 10 ; 60 C. 012 ; 12 Cr. L.J *31 =12 lad Cat. 89; 
12 C.W.H 213: 9 Cr. L }. 5!3-2 Ind. Cat. 247 ; 24 Cr. L J. 479 = 72 lod. Cat. 891. When an 
appeal is once dismissed, soother appeal on behalf of tbe evme appellaot cannot be entertain' 
edfor whatever reason, 5QHLJ 6l»23 I..W. 56 = 1926 U W N. 147= 27 Cr.Ld. 164= 
Blind Caa 1000 The f>ot (bat an appeal bas been admitted will not preclude the Court 
from dealing with the questloo whether an appeal lay or not. 49 C. 681 Where alter the 
pieBeDtation ol an appeal, the records are eeot lor, and a data is fixed for hearing, tbe Court 
has DO power to dismiss the appeal fornon-appe-araace of pieader. as under the provisions of 
this aection it wae incumbent on tbe Afagistrste to go through tbe records and dupose of (he 
appeal on tbe merits, 27 C.W.K. 947. Even though no one may appe-ar in a oriminal appetl, 
it Is the duty of tbe crimlnvl Court to examine tbe matter and to coma to some sort of deci* 
tioD on tbe merits, 21 Cr. Ii J. *89=71 Ind. Cat- 217. The sound rule to apply in trying a 
criminal appeal where questions of dlspnted facts are to issue is to consider whether the 
coevietiOD is right, and io this respect a crimtu*! appeal differs from a civil one, in which 
the Court must be convinced before reversing a finding of fact by the lower Court, that the 
finding Is wrong, 11 C.L R. 23. When (he law allows an appeal tbe appellant is entitled to 
have from the Court ol appeal an explicUopioIoo on tbe question of fact involved io the ease 
and the Court of appeal ebould take its own view of the evidence after persnal ot tbe records, 
39 O.L J. 117=29 Cr I> J. 1044=81 lad. Cat. 820, It Is Qot necessary in ctimmal cases that 
tbe appellant should clearly establish that tbe order of the lower Court was wrong, 23 C. 347. 
In every ease which comes before an appellate Court the trial Court has tbe advantage of 
seeing and beating the witnesses and the appellate Court has not that advantage hut it U 
not right to say that an appellate Court can never hope to make a diignosit as to the truth of 
tbe case as good as that mads by tbe trial Court. Ko doubt the trial Court has au advantage 
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cocld BOt be re*beari3. It was beld bj thsBIgb Oo^ri tbftt ibe uppeHant aboald bare been 
isionoed »9 to the particular date oi beariog aod the Ifagistcata was directed to te-bear 
the appeal, 1881 A.W.N. 46. Disposal ol aa appeal before the date fixed for bearing is a 
zaaterial error io procedore, Weir II, 975. When tba notice specifies a particQlai place, 
the appeal eboold not be beard in a dlfierent place wUbont Iresb notice as to cbaoga of place,. 
2 Cr. L. 3 . 65. 

4-23. (1) The Appellate Conrt shall then send for the record of the- 
T. . . case, if such record is not already in Court. After 

Court in disposing of perosi&g stich record, ana hearing the appellant or 
his pleader, if he appears and the Public Prose* 
cutor if he appears, and, in case of an appeal under section 417, the 
accused if he appears the Conrt may, if it considers that there is no 
BUfScient ground for interfering, dismiss the appeal, or may — 

(a) in an appeal from an order of acquittal, reverse such order 
and direct that further inquiry be made, or that the accused bo re-tried 
or committed for trial, as the case may be, or find hini guilty and pass- 
sentence on him according to law ; 

(h) in an appeal from a conviction, (1) reverse the finding and 
sentence, and acquit or discharge theaccnsed, or order him to be re^tried 
by a Court of competent jurisdiction subordinate to such Appellate 
Court or committed for trial, or (2) alter the finding, maintaming the- 
sentence, or, with or without altenng the finding, reduce the sentence, 
or (3) with or without such reduction and with or without altering the 
finding, alter the nature of the sentence, but, subject to the provisions 
of section lOG, sub-section (3), not so as to enhance the same ; 

(c) in an appeal from any other order, alter or reverse such 

order; 

{d) make any amendment or any consequential or iDcideulal 
order that may be just or proper. 

(2) Nothing herein contained shall authorise the Court to alter 
or reverse the verdict of a jury, nnlcss it is of opinion that such verdict 
is erroneous owing to a misdirection by the Judge, or to a misundcr* 
standing on the part of the jury' of the law as laid down by him. 

Scope of the sectfon.— Tbii loetloo d<K« oot confer aaj right at appeal. It oqIj 
I xfidoirn the power* o( an appellate Court wbeu • right ol appeal la allowed by olber pro* 
«Ulon« ol tbe Code. S. 401. lupro, eoaela Ibo geaersl raIe**QO appeal ehall lie except as 
prorldrd for. and 6*. 403 to 410, tujira, provide Inter tot appnia la certaia cases bat not 
la any case of aeqauta) aod 8 4J7 supra prorMea for appalls against orders of oeqaltlal and 
enacts that ibe appe-slihall Jfe at the diroctloQ of Oovemmeat and should be presented to the 
Jllfih Coatt, 7M. 7t3at21i. A Coon of appeal under this Cods Jt not a mere Conrt of error, bat 
the Court aa a Court ol appeal is enjoined by S M7 s«/ro. ond B. ICT, of the Indian Erldence 
Act, act to rererse any finding or eenlesee pnasod by a Coort ol competent JnrlsdlcUoa on 
account ol any error, omlMlon, ImCTlirtiy, or Improper admission or rcjoclioa of etl Jeoeo 
ualrts in Its Jod^ent snch error, omlsafon or Imi^tarlly has In fset occatloaed a fallore- 
cf Jotllee, or Bnlesi Independently ol the orldeuea objected to and admitted, it ought to bara 
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ibf SI V. 523 tl S4t. Xl li » ralt cai'rljlai: lb* «b?l« UVncct •rr*n>t« 

j3ri»di£tL'^ ibU Ibt re»tr c! »a afr^lUU Coert U iSMiarrJ by lli« i^»rr ef U># CcBM Iren 
vh;«« jsipnrst cr cri*r I* fnfrrmX. TbU U r^cilly »ota tb* CItU 

»al Ctinltil l*» et tr»««law. It !• a tccd»ca«aUI ytlaelpU tTtry 

Ofart cl *rr<*^ Mlitf Irr tba wber* Bceewarr, cl dolct. cr cac*!rK dear, 

that each (Vert •abcrd.oaU i> Ita ap^vtUt# jartaXictlca aboaU baTv, bat bat net. 

icei cr raa«cd to Va d^i« aed eclbieip htrtber. Thrrel^ro tba jurlalUlica la appvval It 
Cfcctcanij United in each cut to tb* tana extaat as tha JaHalloti'a Iren wbk'b tbat 
partiesitr case ccact. It ti a prepoaUt^Q wbteb caaaat Va diipotcX tbat all powers 
eaafcmJ epon aa mppaUata OcQrt. at aecS. no*! Ui lotcrprftrd as ieb}ecl to tha prami rol# 
■tstrdaboTe. la t7clr It. i57 It wat bell Ibatan appeltiU Contt carnet cn appeal paw a 
aenWsCc wbicb tbt tnal Centi arat not ccnpeUnl to paw. All JnrltdlclL'n tVarU with tba 
tr.al Coert and rtaaloi a ecaitant laotor threephoot. All tahawintni tlaprt et tha precardins 
a.*e getrrnrd by it. Tba appellata Conrt wblUalunDp a acntcaca {ntaone ctfiDoconnet 
isSlet a fina bayend tha rnaxlmnn which centi bars been Inpoaed by tba trial Court' The 
tubatlSotira cl f.ea l-'r ImprlfOQBettt la a ntrclln) connotation and does not conitUeta an 
ezhancrneit. 12 Cr LX III a It tad Cat. 759 Sm 1929 V.W.N. 896. The 
pewtra coslrmd by this aceUen on a Conrt ol appeal ar« not to be used in tnch a way at to 
tprlcp op a new cats npon tha accoted without jnalei; bin any notice cl tha eharpa ha has to 
BCei. 16 Cr L J 8?9>90lBd Cat 151; n'^rUlt antltlrd whila letllRS fttida tha conrio* 
tion tor cne cSroca ta ceea ici tha accn>«d tor another o5.*noe not chsrped In tha Irlil Conrt, 
21 L W 5tQw76Cr LJ l0d6w87lBd Cat P2t Where an accnied peraca was chatjetd 
asd ecnaicted et tfl cSeece ocd«r S 493. tPC. {I it net open to tba appellata (Vurt cn 
appeal to cenrert inch a coaTieit'<a iato ona oad«r a Special Act, such as tha Am* Aei, 
aad eonrlet hint nedtr that Act. «y. nndtr 8 19 ir) el tha atid Aet. Such a cenvlclloa 
ii Illegal aa tba acccsed wu oot charged with that eSrnee aod bad no oppotiunlly cl iheet' 
Ie|it, 4RaB 593. To drcida tba appeal reqaitea coere than a refusal to iotertere with » 
dllctfUea: ti rrqnlrea a decision on tba atidenco aa to tha facta prored. SO Bern L R. 894 at 
696. A criminal appeal under tbia aeetien (TUinet be ditnlsaed by tba Court lerdehultet 
appearance el the appellant which does net relieve tha C^nrt el the inpentire duties of per- 
oaiog the rrcerdi and renderiBg Judgment In aecordanee with the prOTinoDS of Ss. 567 and 
d!l, sn/rn. 46 U. SS3 : 90 B. 679. /cl/otraw^ RatanUl 593 aod 13 A. 171 ; 14 A.L X. 327- 
l7Cr L.J. 393-93 Ind.Cai 697 ; 6 Pat. 16 ; 30 C. 973 ; 13 Cr. L J 43lBt3Ind. Cat. 89; 
12C.W.N 2ll;9Cr. IiX.8*3-2Iod Cat 247 ; SI Cr. L J. 479 w72 Ind. Cat. B9l. When an 
appeal is once dlsmif<ed, another appeal on behalf ot the aama appellant cannot be entertain- 
ed lor wbatarcr reason, 50 U L X. 91w33 LW. 56 = 1926 U.W.M. 147 = 27 Cr. L.X. 164<a 
91 lad. Cat. 1000. The I tot that an appeal has been admitted will not pruoludo the Cuurt 
from dealing with the qnestloo whether an appeal Uy or not, 40C. 631. Where alter the 
presentation ol an appeal, the records are sent tor, and a dale is fixed for hearing, the Court 
has no power to dismiss the appeal for oon-appeartnee of pleader, aa under the provlslous ot 
tbia section It was loeumbent on the Afagis'rate to go through the records and dispoio ol the 
appeal on tba merits, 27 C.VT.N. 947. Even though no one may appe.)r In a criminal appeal, 
it Is the duty of the criminal Court to examine the matter aod to come to some tort ot deci- 
sion on the merits, 34 Cr. L X. *89=71 lad. Cas. 217. The sound rule to apply in trying a 
criminal appeal where questions ol dispated facta are in issue is to consider whether the 
conTiellon is right, and in this respect a eriminal appeal diSera from a oWiI one. In which 
the (Tonrt most be coaTineed before reverslnga finding of fact by the lower (3ourt, that the 
finding la wrong. 11 C L.R. 29, When the law allowa an appeal the appelli^nt la entitled to 
have from the Court of appeal an explieltopioloa on tho question ot faot Involred in tho case 
and the Court of appeal tbould lake Its own view of tho evidence alter porsual ot the rooorda, 
39 C.L J. 117=23 Cr. I* J. 1M4 = 8I Ind. Cu. 629. it la not neoessaty In criminal cases that 
the appellant ahould clearly establlsli that the order of the lower Court was wrong. 33 0. 847. 
Id every ease which comes beforo an appellata Court the trial Court has the advanUge ot 
seelngaod hearing the witnesses and the appellate Court has not that advantage 1 but it Is 
not right to aay that an appellate Court oso never hops to make a dlignoslt as to the truth of 
the caso as good as that made by the trial Orart, No doubt the trial Court hat an advantage 
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v5aa5«ted. 'The only persons vrbo can be heard in an appe^il an those menUoned in thU 
section and not the compialnant when the qaestion is whether theconTietion is right otoot, 
80 G. ISO at 153. 

In case of appeal under S, 4t7 the accused. If he appears.— B. 127, infra 
says tb'it when an appeal ia pnseated uedet 8. 417, supra, the High Court taay issue ft 
warrant ior the arrest of the accused for hie being brought he/ore ft or acf subordinate 
Coart and the Coart before which the acoosed la brought nay commit bim to prison 
pending the dieporal o! the appeal or admit him to bail. I! the acoctaed is committed to 
prison ha cannot possibly appear bafora the High Cosrt and ereo Jf he ts on bail, many an 
accused 8od it diSisuU to ha present in tba High Court at the time of hearing He can 
always be represented by a pleader who is entitled to be heard in support of the order of 
scguittal before the High Coait. Ae a matier of practice the High Court under a OoverQ' 
znent of India cirouUr engages a pleader, If an acciued does not retam one, to defend the 
accused is all cases of acquittal as to the case of Kefotted Trials • 

Dismiss tbo appeal, If no sufficient fi^round tor loter/erlojr.— Anappoilantis 
not in the eirne favourable position before an appellate Court aa he was before the trial Court 
and before be could succeed in hia appeal ho most satisfy the appellate Court that there is 
snSieieDt ground for interierlog with (be conviction, and if no suSieient groond ta shown, 
it is the duty of the appellate Court not to mtarfera but to dismiss the appeal, S £. 338. Tho 
real teat for the interference by tbs appeltaia Court is, can the appsliaia Court say that the 
decision of the lower Court ts wto&g 19 B 749 at 783, but if the appellate Court bad any 
doubt that the coarktiou was right and any doubt as to the eommisstoo cl the off^noe 
chafed, It le bound to acquit the aociitediu spite of whtt the ongissl Court bad said oc dooo 
23 C 347 ; 11 C L R 23 In appeals against acquittal the High Court ought sot to inUefera 
unless tb« lower Court has ao blundered and gone wrong as to produoe a result jslschietoua 
at cnee to the adniDiRtration of justice and tbe istersets of the puhiio, 4 A i43 : 9 A. 52 ; 
16 A. 212 ; or uoless the Judge was clearly wrong and the judgment either perverse or based 
OQ eiiora of procedure, 15 Cr LJ S29»29Isd Cat 637 There Isno real distinetlon between 
a right of oppeal from an orderof ftequittsl and one ngsmst convlotion. In both eases ibt 
appellaot has to satisfy the High Court that there doei exist some good and strong ground 
apparent upon the record for interfering, 28 A 4S9; 19 B 51 j 17 C. 483. The High Coart 
ought set to iaUifere with an acquittal unless the lower Court which had the wituosees 
before it and arrived at eonclasicna of fact with this great advantage in its favour hnd clearly 
gene wrong and Its judgment was either perversa or basTd on obvious error of procedure, 
16 Cr. X>J SSSwZS lad. Caa 637at636. Wfaeuonev an appeal iadistnisicd. the High Court 
has no power to review its own order coohrming tha coQvioUoQ and BoRtencOa nor can the 
nigh Court entertain another appeal when onco an appeal bad bean disrolssed for default on 
the ground that Counsel was not heard owing tosoraa siistaheoa the &rBtoccaaion>S9 Jd.B.J. 
ffl-*23Z.W. 55*1926 HW.N. M7-27Cr. L.J. 1M«91 led. Cal. 1000. The only remedy is 
to refer the matter to Xjocal Qnverameol ondee Chapter XXIX of the Code. 8eo notes 
under 8. SG7, iwprfl «t p^ges CS9-670. 

Su6-aectlon (I) (nj.— This aoetinn deals with the powers of the High Court fn appeals 
against aequiUaS When alter an illegel trial cootravcnlog tho provisions of 8, 233, supra, 
the secured is acquitted and an appeal against such acquittal Is prelottcd, the High Court 
cannot ftrejf convict tho accused batcan only direcl ft Wtrl*!. The Court however may 
refuse to direct a re-trlsl having regaid to the length ol time that had elvpsed from tha data 
of the alleged cCcnce. 39 H. flWiP.B.). Thera U no dislinction fn the Codo between the right 

of appeal asainst conviction and aa acquittal, both being governed by tbs same rules and 

being iub]«t to tho sams limitsllon, 17 C. 492 ; 20 A- 459 J 28 M L J. 150; 58 K 1028 aod 
1032-1034: 35 A. 163; 26 C W-H- 128; IT Cf. D J. 9*32 lad. Cm <37. NoOoartother 
than a High Court is empowered to eaUrUin su appeal from an acquittal. Bee R. 417, 
lUjva. This aub'iCcUon applies only to the High Court and to nootherCourt. 7U.2i3; 
20C.633 ; 24 C. 323; 23 «. 22J. The power* eonferred by this anb-seotloii sta of avery 
execpUoaol Mivte and t urt ooghi to be eatlafled that esceptlonal grounds exist 

anrrdet' 
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r«rird tfae 4««l*lon, 31 H. S23 Bt 5lt. It ii • raft nod>rIjiox the whole fabric of BppeltBte 
jariedictlon that the irowfr ol an epr^naU Court la taeaiarrd by the power of the Court from 
whoae jadcmrct or order the BppMl ii preferred. Thli li e<]aa1l7 to la the Clril 
and Criminal hranchra of the law of procedai*. It la • foodamenUI prloelple that ercry 
Conrt of afpoal exiiti for the porpoee, where Decetaarj. of doloK. or caailnK It to he done, 
that which each Court eabordinate to 111 appellate Jar{*dietlon ihontd bare, hnt hai not. 
Soneor Caoeed to bo done and Rothlng farther. Therefore the jarlidlction In appeal la 
Dccciiarily limited in each caao to the aame extent at tha jariidletinn from which that 
particular ea»o oomei. It la a propoilllon which cannot he dltputed that all powera 
conferred upon an appellate Court, ai tucS, tnnet be Interpreted a« aubject to the Kenent rule 
•tiled aboTc. In Wetr II, 4f7 It araa held thatan appellate Court cannot on appe.al pait a 
aentenCo which the trial Court w^t not competent to paii. All Jnriidietion atarti with the 
trial Court and remaina a conitant factor throofthout. All anbae^joent itoKca of the proceeding 
aregoremrdby It. The appellata Court while altering a lenUnee Into one otfineconnot 
lailiet a fine beyond the maximum which conld bare been Impoeed by the trial Court. The 
aobilltutian of fine for Impriaonment la a metcifol commntalloo and doee not oonitltute an 
cr.haocement, 13 Cr. L J. UI«I1 led. Cat. 783. Beo 1979 V.W.N. 896. The 
powen conferred by tbli lection on a Court of appeal ar« not to be nied In ineb a way at to 
tprlcg up a new caienpon the accnied wlibout ftirlng him any notice of the charga he hat to 
meet, 16 Cr LJ 899 w30lad Cat. 18t ; nor la It entlllrd while icttlng aiida the conTle* 
ton lor cne oflence to coarlet the accuted for another oflence not charged In the trbi Conrt, 
21 LW 820w36Cr LJ l036w67lfld Cat 931 Where an accnied peraon wai charged 
and eonrlcUd of an ofience under B 433. I PC. It U not open to the appellate Court cn 
appeal to eonrert tuch a eouriciion Into one coder a Special Act, aueb at the Arma Act, 
and eouriet him under that Act. aiy, under 6 19 fe}ot the aald Act. Such a cooTietlea 
ii nitgtl at the accuied wae not charged with that eOeoecaod bad no opportonlty of miet* 
Ittlit, dRas 8SS To decide tba appeal r«)oifei more than a refusal to iaterfere with a 
dllerellon, it rc<]utrea a decision on the erldeoce at to the facU prored. SO Bom L.R. 954 at 
BS6. A criminal appeal under thii tectiOQ eannot bo diimittcd by the Court for default of 
appearance ef the aprcllaiit which doei uot teliere the Court of the Imperative dutiei of per* 
eiing the rccordf and reudering judgmeut In accordance with the provitions of 8s. 367 and 
121, infra, 46 M. 3S3 ; SO B. 673. feVotnng Ratanlal 593 and 13 A l7f ; 14 A L J 337> 

17 Cr. L J. 333-33 lud. Caa. 657 ; 6 Pet. 16; SO 0.972 ; 12 Cr. L J. 481»12 Ind. C&s. 89; 
12C.WN 348;9Cr, LJ. Sf3-2Iod Caa 347 : 24Cr.L.J 473=72 Ind Caa 891. Wbeuan 
appeal it once dltmitsed, another appeal on behalf of the eame appellant cannot bo entertain* 
edlorwbatevcrrtaion.SOULJ. 31 = 23 LW. 56=1925 H.W.N 147= 27 Cr. L J. 184 = 

91 Ind Cai. lOOO. The f>ct that an appeal baa been admitted will not prcolude the Court 
Irons dealing with tbe gnestloo whether au appeal Jo/ or sot, 40 C. 631. Whereafter the 
presentation of an appeal, the records are seat tor, and a date is fixed for bearlag, the Court 
has DO power to dismiss the appeal for noa-appearance of pleader, at under the provisions of 
this section it was Incumbent on the Magistrate to go through the records and dispose of the 
appeal on the merits, 27 C.W.H. 947. Even tboogh no one may appear in a criminal appeal, 

It Is the dnty of the criminal Conrt to examine the matter and to come to some sort of deci* 

sioo on the merits, 21 Cr. L J-^9— 71 lad. Caa. 217. The sound rule to apply in trjlog a 

criminal appeal where questions of disputed facts are la issue is to consider wbethsr the 

conviction is right, and in this respect a ciimia*l appeal difiers from a civil one, In which 

the Court must be convinced before reversinga fiodiog of fact by the lower Court, that the 

finding Is wrong, 11 C L.R. 25. When the law allows an appeal the appellant is entitled to 

have from the Conrt oi appeal an e3plielVo]pnlou on the question ot loot involved lu 'v’ 

and the Conrt of appeal should talcs its own view of the evidence after persual ol 

39 C.L J. 117=23 Cr. L J. 1044=81 Ind. Cas. 820. It is not necessary ' * 

the appellant should clearly establish that the order of the lower Court 

In every case which comes before on appellate Conrt the trial Court 

seeingand bearing the witnesses and the appellate Court haa not 

not right to say that an appellate Court can never hope to^pRaks a 

the ease as good as that made by the trial Conrt. No 
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to see«od hear the v^itnesses botit is ftQ edvoaUga vbicli maf ba conntersofed acd more 
thao caantencted by the greater experience and knoirledge of the appellate Conrt. 'Whes 
there is adonbt the sconsed most receive the benefit of that doaht, 28 Cr. L.J. 6SSs:103 lad. 
Cas. 416. When an appeal is so dismissed the Magistrate was directed to restore it to file, ani 
dispose of itaccocdiag to latv.pCr. L J. S53»3 Iod.Cas. 347; i Bon. X(.R.235. The jodgment 
ofso appeliate Conrt ought not to be read in cooneetloo with or as suppUtneRtary to tba 
judgment of the Gonrt of first instance ; it shoold be quite iadepeodent sod stand by itself, 
33 C. 138. An appellate Court is not boond to bear the eomplainant is a criminal appeal. 
Tbis is left to the discretion of the appellate ConrC, 7 H.H.C.R. ippz. 42, hat it will doareQ 
to heat the pleader appointed by the complainaot whenthepnblio Prosecutor does not appear 
to support the order appealed agaiost, Weir 11. 476. The powers of an Appellate Coort are 
laid down exhaustively by this section. It is not illegal for an appellate Court when Baiting 
aside the proceedings of the lower Ooart to leave it to the ertbordinaie Conrt’s discretion ^to 
re-try the seemed. 46 C. 213 ; 53 C. 132. 6.815(6} supra, permits a composition of a case 
after conviction .and daring the pendency of an appeal ia the appellate Court. A ctimioal 
appeal is a eootiauotion of (he criminal ease and except so far as there is aprovision to tha 
Contrary the appellant has the peivilege of the acooaed and cannot be ponuhed for mohlog 
false statements in his appeal petition which under the Cods does not reqsire to be verified, 
12 H. 4S1 at 4S3, ? Lab. 143. An appetUtc Conrt bearing as appeal is eacitlBd to act upon 
the admission of the appellant’s pleader as to the admissibility of farther evidence in appeal. 
It is not a case of aomelhiog done at (he (rial aod convicting the aecnsed opoo tbs admission 
of hit pleader. Thera is no rale or aothority or principle which lays dowa that an appellate 
Court eonld not act oo the admission of the appelfast’s ple-ader. He bat aothonty to admit 
eeitain facts and theraby dispense with Proof and then is no qoestiooof surprise in such 
a ease, 30 Bom. L R. 646. Aa appellate Coort onoot decHoe to interfere on appeal simply 
because in its oplsiou (he raatter is a mere trite. It it hound to bear (he appeal aod to 
find whether (he convicdou ie tegil or not. RaUnlal. 976. With regard to tbe funotiea of 
• Court of appeal in reiation to (be trial Court ou questions of fact (be weighty obserratioss 
cf Lindiey. If.E., tu 4. C. 73 oagbt to be borne in mind. “ Even wbere (be appeal 

turns en a question of fact (he court of appeal has to bear lo mind that its doty ie to rD*bear 
tbe ease, aod the Court most re-coosider the xoatenals before tbe judge with such other 
materials as it may have decided to admit. Tbe Coort most then mabe op its own Wind, not 
disregarding the judgment appealed fram but earefoUy welgblog and considering it, and not 
shriDliiRg from over-roiiog it if on faticoasidervtioo tbe Coort comes to tha coneluslon that 
the judgment ta wrong When, as often happens, much turns on tbe ralitive credibility o! 
witnesaes, who have been exsmlued and ernss-exemioed before tbefTodgo, tbe Court it sensible 
of the great advantage it has had in reeiog and bearing them. It is often very difficult to 
estimate correctly the relative credibility of witnesaes Irom written depositions ; and wbeo 
the question arises wbich witness is to be believed rather than soother and that question 
tarns on manner and demearour, tbe Court of appeal always is and must be guided by the 
impression made on the Judge who eaw the witness. But tberemay obviously be other 
circumstances quits apart from tbe manofr and demeanour which may show n-hetbera 
statement it credible or not and tbcsoeircomstances may warrant tbe Conrt in difieriog 
from the Jadge even on a quevilon of fact, tarniog on tbe credibility of witnesses whom tbe 
Court baa not teen.” 6«<e(t9}3l J..C. 233 ; 39 B. 339 (P.C j. Seo also tbe obiorration of 
Zord Dxtnedtn in 17 D W. 1 (P.C.}=»S1 K.L.T. 3We*27 O.W.M. 414. '‘Theta ara two waya 
in which oca may approach (be question of credibiiUy. When lbs question is whether 'a 
witneu is speaking tbe (rath or not. tight Is thrown npou It by tba dememour of that 
witness in tbe box, by tha manner in which he answara qaestioDS, and by bow he aecmt to 
be aSraCed by the questions that are put to him and to on. No doubt, tbero tbe trial Judge 
has an advantage which cannot possibly be stiared by any appellate Coort Bat when the 
views upon credibility ara founded upon argumentative Inferences from f*cU which are not 
disputed, then the Conrt of appe.il Is reallj In just as good a situation av a Jodge of the flnt 
luiUnee.” An appelUta Court must attach doe weight to the opinion of tbe trial Judge 
u regards tbe credibility of the wltneiues examined by him, 37 Cr. L.J. S77>a94 lad. 
Cas i83. In appeals arising out of counter cases which had coded In conviction ia the 
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iri*l Ccrnrt, It ii the dclj o( (h« kfp«IUt4C>inn to tf«p each appall Mpanta and dn| with 
«ub ap^} CQ tbs nsriU eonfinittlt to tha STldsnea rscordsd la etcli oaM 

a^A tbst et<« a]0DF. Tbs app^tUU Coort cinnol Irs^t tiro app^oli arUloR oat ol 
ootiotsr raim at ens c«os, mabt ap lu mind Ibat ihrfs «(r« two conirsdictorp ttorlts, And 
<«s c( Ibem to be Irat and the otbrr onlrotttrorthp, atiow one appsal and ditmitt tbs other. 
47Cttd. 21l'at2l3n»Cr. LJ 912«I09 Ind. Cat 215. SrealtoSLah 103. An appcIUlo 
Cootl be^rirg an apprsl. 1% bonnd to»»lgh ibe er'dfnr* on the word belors H and not to 
•coept tbs epinlon of another Jndge in a pretioot ctee on crideDeelbal «sir>ot before It, 
S Lab set f.-llitnns S5 A. SI and :6 Cr. L.J IfSf -B9 led. Cat. 933. 

Shall then aend for the rccont of the oaao.*~Tbe Q>e ol tbe word “ /^h*’ cleirlp 
indlealot that anp power conferrrd bp this ee«iloB can be o>ed onip after tbe proceediogs 
btee revbrd tbe lUge at wbieh tbis section Leeonie* appHcnbie, fiV . after the appent has 
been adfoltled aod after notlcs coder & tSS fast been) girrn, 21 Cr L.J. Ind, Cti 317. 

If auch record It not already In Court.— 8ob-*cctron |2) of S. 431, eopeo, i\js tbst 
before diereUfiog an appeal lummarilp tbe Court map call for lbs records of tbe ease, bet It 
aball not be bound to do so Bat after admiselon of tbs appeal the Court Is teend to tend 
for tbe record It cneb record Is not alreadp ralletl for bp the Conrt At an earlier atsga nnder 
8. 43t (3) fvyro : after calling for the records and Atlog adsta lot brarieg. tbs appeal cannot 
b« duraissed for default of appesranco of pleader, 27 C.W.N. 917. Bee 13 M. 333 ; 59 B 673 ; 
50 C. 972 ; 6 Pat 16. 12 &W.K. 243 ; It A.LJ. 327; 13 A. 7l ; 24 Cr. t J. t73w>72 Ind. Cai. 
891 ; 12CrU 43; 0 Cr bJ 953- 

After hearing appellant or hla pleader. If he appeara.— There mast bo 
nfBelent ootlee olthedsio and place of bearing and an order dismissing an appeal for 
want of appearance or a«<iai(ting tbe appelltnts when there was do luflioient neilee or bo 
notice at all Is illegal end eanoot stand. 33 Bom LR iSSwStCr [,J. 373s95 Ind. C*i. 
8S3 ; 99 C 969. Tbs Court Is bound to bear the appellant or bis pleader II bo Is proseot 
before the Conrt. So long as a pleader fa not goiltp ol unneceiatry repetition or Irrelsrent 
argument be is entitled to present bts ellenU* erne as fas thinks best and it Is no ground for 
a Court to decline to bear a pleader or m cut abort bit arguments rocrelp beaauto It la 
expected bp the superior Court to turn out a certain amount ol work wilbm a Aaed tlms,29 
Cr. L.J, 270 m 197 lod Cai 763. If after doe notice nobody appe-ars tfaero Is nothing in tbs 
Code to prsTent the appellate Court from diapotiDg of the appeal on tbo merits niter 
perusing tbe records, 13 A 171(F.B):50C 07? ; but the apposl cannot bo drsni<s*ed for 
defanitof appearance, 50 B 673,27 C W N. 9t7 • 45 U 332 ; 6 Pat. 16; 14 A L.J. 327 
13A t7l. TbeCodedoea not petmU tho dlamissnt ol au appe-al upon the ground that 
tbe mppeUant docs not appear to support It, 0 Cr. L J. 953=2 Ind. Cat 247 ; 12 Cr.LJ. 
481«il2 lad. Cas 89; 14 Cr. L.J. 182.19 Ini. Cas 182; 24 Cr. L.J. 475- 
72 Ind. Cas 891 ; 8o B 673 For donfioftion of the word “ pleader, ” ico S. i (I) (r), 
supra. It was held in 38 C. 307 that an appellant baa a right ol reply if tbo Crown had 
been heard exeu 1b cases (aUing uoder 8 421 supra, and tbereCore as to tbe right o( reply 
in a case under this section there is no donbt whatever Whan the appeiunt l<i represented 
by a pleader whohas noproper oakaMl tbo proper course is to adjourn tbe besringoftbe 
appeal and thus afiord the appellant an opportaalty of being represented, 21 Cr LJ. 413 
bSS Ind. Cas. 61 but so poAafal is reqoired to appear foe an accused, [Id26j Fat. 123 
-27 Cr. L J. 666=94 lal. Ca«. 714 ; 43 U L.J. ^3. 

The public prosecutor, If he oppeors — it Is not in every crimlaal appe-tl tbe 
Pablio Froseentor will be Instructed by the District Magistrate to appear. A complaio- 
ant cannot cisim as of right to be heard in aa appeal from a conviction The matter is in 
tbe discretion of the appellate Court, 7 Id H.C.R. Appx. 42, faat if after notice the Puhllo 
Prosfcolor does not appear His open to an appellate Courlto hear a pleader privately in* 
slrueted to support a pfosecotlon and to do so would genemllr be discreet on tha part of the 
Court, Weir 11,478. &i'e33 0. S69, «» to when It is necessary to give notice to com* 
plainant. Tbe chief reason fornot permitting the plaader instructed by the comphiioact 
to be heard is that he may desire to preu nndnly a line of argument wbieb would not com- 
mend itself as tbe proper one to aDiatriet Magistrate who is only to see that jastieels 
06 
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vJndlcalea. Tho only persons who can ha heard lo an appeal arc those mentioned fn this 
section and not the complainant when tbeqaestl^ U whether theconTlcllon is right or not, 
50 G. 159 St 163. 

In case of appeal under S. 417 the accused, if he appears.>-S. 127, infra 
says that when an appeal is presented under S. 417, su^a, the High Court may issne a 
warrant lor tho arrest of tbs accused lor his being brought before it or any subordinate 
Court and the Court before which the accused is brought may commit him to prison 
pending the disposal of the appeal or admit bim to bail. If the accused is committed to 
prison he cannot possibly appear before the High Court and even if he is on bail, many ad 
accused find it difficult to be preseat in the High Court at tbs time of hearing. He can 
always be represented by a pleader who is entitled to be heard lo support of the order of 
acquittal before the High Court. As a matter of practice tbe High Court under a Oorern- 
ment of India cirouhr engages a pleader, if an accused does not reCainone, to defend the 
accused in all cases of acquittal as in the case of Referred Trials. 

Dismiss the appesi. 11 oo sufflclent^round for Interfering.— An appellant Is 
not in tbe ssmo farourable position before an appellate Court as he waa before tbe trial Court 
and before be could sncceed In bis appeal be most satisfy the appellate Court that there is 
sufficient ground for interfering with the conviction, and if no sufficient ground is shown. 
It is ibo duty of the appellate Court not to interfere but to dismiss the appeal, 5 A. 336. Tho 
real teat for tbe interference by the appellate Court is, can tbe appalUte Gonrt say that the 
deeiaionof the lower Court te wrong 19 B. 749 at 763, but ff the appellate Court had any 
doubt that the coavtcCioa was right and any doubt as to the commission of tbe off^iDee 
charged, it is bound to acquit the acoused in spite of what tbe original Court bad said or done 
23 C. 337 1 If C L S. 29. la appeals against acquittal tbe High Court ought not to interfere 
unless the lower Court hoe eo bluodered aod gone wrong as to produce a result misobleroue 
at once to tbe admlalitraiioo of Justice and the Interests of tho public. 4 A ilS ; 9 A. 32 { 
J6 A. 212 : or unless tbe Judge was clearly wrong and the Judgment either perverse or based 
00 errors of procedure, (6 Gc- L J 529«*29Iad. C&a. 657. Tharoisnoreal distinotlon between 
a right of appeat from an orderef acquitut andone Agafast coosiotion. In both eases tbs 
appellant has to eitisfy (he High Court (hat there does exist some good and etroog ground 
apparent upon the record far (nterferioR, 20 A. 4)9 ; 19 B. 51 : 17 G. 489. The High Court 
ought not to interfere with an acquittal aaI«M the lower Court which had (he witnessca 
before it and arrived At conclusicasof fact svith this groat advantage In its favour hsd clearly 
gone wrong and its judgmeet wu either perverse or baud on obvious error of procedaro, 
16 Cr. L.J. 529b> 29 led. Caa. 657 at 698. Wbenonceau appeal fs dismissed, the High Court 
has no power to review Its own order enaftemiag the eoavictiQQ and sentence, not can tho 
High Court entertain another appeal when once an appeal had bean dismissed lor delAUlC on 
the ground that Counsel was not heard owing to some mistalreon tbe first occasion, S3 K.L.J. 
51-23 LW. 56s«1926 M W.N. 137-27 Cr. L J. 185=91 lad. Cas. 1000. Tbe only remedy is 
to refer tbe matter to Xiocai Oovemment onder Ch.spter XXIX of the Code. Sec notes 
coder S. 3C9, supra al psges C39-D70 

Sub-aectlon (I) faj.— This section deals with tho powers of the High Court in Appeals 
against acquit<.sl. When alter an lllegil trial contrareniog the provisions of 8. 283, supra, 
tbe AccQwd is acquitted and an appeal agslnst such acquittal is preferred, the High Court 
cannot itrelf convict the accused hut can only direct a rc'trlsl. The Court however may 
refute to direct a re trial having regatd to the length of timo (hat bad elapsed from tho date 
of the niiegrd offence. 39 H 527 (F B I Thera ft nodisUnetloR in (he Code between tbs right 
of appeal against conviction and an acquittal, both being governed by the esma ruiesand 
being subject to the same limitation. 17 C. 485 • 20 A. 459 ; 25 U.L J. 160 ; 38 U 1028 and 
1032-1033 : 36 A f6S , 26 C W B f 2S ; 17 Cr. £i J. 0=32 Ind. Cat. 137. No Court other 
than a High Court is empowered to entartsla an appasl from an acquittal. 8co 8. 417, 
Mujra. This aub-sectlon applies only to (h« High Court and to no other Court, 7V.213: 
20 0.633: 25 0.923: 2318. 229. The powen coaferred by (his lub-sectton are of a very 
exceptional nature and the High Court ought to ba fatlifled (bat exceptional grounds exist 
lor •citing aiide an order ot acquittal. 
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Reverse such order and direct further Inquiry.— 'Tbo HUh Court alone can 
when raTcrtloR the order ot acquittal, direct lurther inquiry Into the c-nie. A Scailons 
Judge bai no jorirdiclion to Interfere with an order of acquittal by a llagiitrale, 23 U. 225 ; 
20 0. 633 ; 2 0 W.R. ccItI. Tbe power to alter a flsdlni; is cot czpre«>1y meutioued In tub* 
section (a) as In sub-feetlon (b), wbieh dealt with appeals from convietion. Tbe werd 
" retfTte " eridently me-ani " to sel arlde," ** fo fnakt null" and when reTening tbe order 
tbe Court may order tortbcr inquiry or re<trial Inetcadot altorlog tbe findiog, 26 H. 1 at 15. 

Order the accused be re-tried or committed for trial.— It is not illegal 
tor ao appellate Court wbenquaibing tbe proceedings of the lower Court to leave it to 
the lettcr'c discretion to re-try tbe accused andeuchan order cannot bo construed as an 
acquittal disentitling the lower Court from re-trylng the accnied, 63 C. 192. When an appel« 
late Court in appeal sets aside a conviction and the High Court is oi opinion that the acquit- 
tal ot the lower Court Is untnitainsble, the proper procedure in tevislou Ii to set aside tbe 
acquitUl and directa re hesring of the appeal and oot to order a re-trial ol the whole case, 
27 Cr. L J. 83(w6S Ind. C&s 83t. Thero it a atrongprlDclpio that a man ought not to be 
tried a second time tor the same otlence unless there are very grave reasons for doing so The 
power to order re.tnal sboold be exercised sparingly bearing in mind this principle, 13 A.L J. 
177-16 Cr.LJ 433 b 29 Ind. Cas. 65. It ts doabtful whether an appellate Court under 
the section could mstce tbe position of the appellants worse by ordering a rt-lrtal for a more 
teriousefftMi, t g., ol ordering a fo-trlal foraneflenceunderS. 930. 1.P.O. when setting aside a 
eonvietloQ bad under S 323, T.P 0 , In appeal, 23 Cr. L J. 575-102 Ind. Cai. 811. When no 
evidence sufficient to sustain a coovkKon ezlita on record, the appellate Court is not justi&ed 
iuseodicgbacV the ease for re*trlal under this lecUon, 28 U L J 970 Tbe Court also wilt refuse 
to direct a re*ttUl having regard to the length ot lime that had elapsed trom tbe date oi tbe 
alleged oSenee, 39 M 527 (F.B ) It is open to tbe tligb Court under this clause m ao appeal 
{reman acquittal to reverse tuchordet aodtoorder tbe seeuied to bo re- tried, but where 
there was no legal ttlsl before tbe original Court there was no legal acquittal and therefore 
there is therefore neither an appeal agaioit acquittal not ao acquittal tor tbe High Court 
to reverse, and the question whether the accused abould be legally tried la a question not for 
judicial decision but lot tbe consideration ol tbe authorities with whom it rests to proceed 
with the prosecution, 29 B. 40 at 467. In ao appeal under 8. 406, supra, against an order 
taking security to keep the peace under 8. 107, supra, the appellate Courtis oompeleut 
when setting aside the order to order a re*trial under this seclloo, 48 A. SOI. Ho 
appellate Court other than the Eligh Court Is empowered to direct the accused to be com- 
mitted for trial as no appellate Court other than tbe Illgb Court could set aside an order of 
acquittal, 26 U. 478, but any appellate Court in hearing an appeal from a conviotlon could 
order commitment under clause (b) ot this enb-sectioo aod no preliminary inquiry is neces- 
sary before such n commitment. Welt 11. 479; Walr II, 484. 

Or find accused guilty and pass sentence. — The High Court m an appeal 
against acquittal under 8. 417 supra, is empowered to find the accused guilty of tbe offence 
charged and acquitted by the trial Court and pass eeutenee on the accused according to law. 
But it is not clear whether the High Court, could find the accused guilty of an ofionce with 
which the accused was not charged; in 7 N.W.P.H C.R. 166 the accused was acquitted on 
appeal from a conviction by the Sessions Conrl tor an o&enee under B. 'lOO. I.P.O., but the 
facts proved constituted tbe oSence of criminal breach of trust under 8. 406, 1 P.O., the 
High Court CD appeal by Qoveromeot ordered a re-trial with the remark that the charge was 
cot framed with sufficient precisian. When thoro Is only one charge and the accused was 
acquitted there is no diffienity whatever, but when there are more charges then one and the 
accused was acquitted of lome of the charges and convicted ot the others, the question 
arises whether in an appeal from the conviction be could be convicted ot those offences for 
which he was acquitted without preferring an appeal from such acquittal. Tbe latest 
authorities are against permitting a conviction for offences for which tbe aecnsed was 
acquitted. See notes under clause 1(5) under heading * alltr tke finding xnainia\n\ng tht 
sentence’ at p. 765*768. 
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Sub-AtiCtlon (1) 'b). — Tbis cUose deals tritb the powers cl an Conri u an 

appeal iraia. a conrietton. Ftn( it mxj reretu iba finding and sentence and ae<]ait or di»* 
-charge the accosed. or order b!ta to be tried by a Coort of competent jorisdictioa snbordl- 
nate to sach Appelhte Coatt, or direct the acused to be committed for trial. In an appeal 
preferred against a coQTictinn by oneof theaeeased the appellate Coart cannot distarb the 
■order o! awjm'tUl passed sgalnit his ec-aecosed. The powers ol the appellate Court neder 
this esetion ara distinct and diSorent as r^rds the appeal from a conrtctioa and one from 
an ac^nJttal and so long as the aeqnltUl passed bf a competent Coart stands, the Conrt before 
which tbe order of acqailtal is prodneed, is sot entitled to impeach it on the ground that the 
presiding oScer was dis^asUSed coder, 8. SS6. .infra, S k.L.J, Ii29sl2 Cr. L.J. S73«i2 
Xod. C&>. 833 tJsder this ecb'Sectioa the appellate Coort is not eotitled to call for findings 
bat, it msf, if it thinks fit, call for forthec ertdeace, 2 Cf- L. Ber. 3X7 i i Cr. L. £eT. 272. 

Order him to be re>tried.*~>An appellate Coort has fall discretion io the nutter of 
otdrnng a re-tcial A re-trial maj be ordered (l)whentbe original trial is Toid forwast of 
iarisdsetiQQ or miajomder, (2} when the iaqaief has obrioaslp been snperfieUI and material 
'intnesses hare cot been examined. It shoald not be ordered for enabling the proseeatioa to 
fill np gaps in the erldenea when it had ample opportunities to do so, f 1 Cr. L/3. 63le8 led. 
Cas. 594; 36H.457; 7ff.R. (Cr.JS. Otdmanlj, the power to order re-trial shoald not be 
Inroked when setting aside a cocTictioo for UlegalUp or mat of jorisdictioa i foe m sach a 
«as« proceedings map betaken agaio independently of such order, 12 C.W.K. 243. Betore 
directing a re-trial the appellate Court ii bocod to consider tbs endenee already recorded end 
SCO what pouible object eonid be eerred by a fresh trial, Weir 11,433; 23 C. 101. An 
appellate Coart shoald not order a fe*tr>sl on the sole ground that some addUlooal wUnesaes 
osgbt to have been examined for the prosaeotioo, If as a matter of fact, tbs pleader vbe 
coadneted tbe prosecntlon bad exercised a proper discretion in not calling these wrtaesses, 
31 C 710 Where a trial is isralld on legal grooadsaodan irregoJsrity eommitted by th* 
lower Court has occ^tiosed a fsilare of justice, a re-tnal stay be ordrriid, 28 C 63 ; 8 C tt./. 
59 The proMcodoa IS not entitled to ask and the appellate Coort basso power toorder a 
re-tnal, whsa the peosecutioe comet to Coart with an incomplete case which to far as It 
goe* confirms the defence ordinarily • te-tnal by tbe eppclUte Corns in tnch a case is giving 
an cpportanity to the prosoooiiea to fill op gap* in the evidence by a rw-tnal and ought 
net to be allowed 27 Cr LJ TfiSwlfi? lod. Cat 523. Where tbd erldesce recorded by the 
trill Conn is ae fall ae the t«w eeqaicea and when (here i( oc irtegalinty of procedaraor 
defect tn the mqoiry, It le not pnp»r(orsn appellate Coart in appeal to order a re-trul 
hot Sts eleu duly ts to eousider, oo the evidence, whether the eocvictioa can be anstaioed 
cr not, Batanla] 938. The re-trial may beheld by any Coart of competent jarisidiction 
enbordinato to soeh appellate Coart. Power ia givea by the (octioa to direct a re-lrial 
by a Court of oompetent jnriadiction eaberdmaM to the apppellato Gonrt. Where a Sctsl^ns 
Judge on an appeal from aa AuisUnt Eesslons Jadge sets aside the coaviction and 
directed a ro-trial, before biissclf, holding that the IirgisUturo mast hare overlooked the 
possibility of an appeal from the Aiaistant Bcuiona Jedge to the Setsions Judge and there- 
fore he has taken it on himself, to do whit lie tfalaka tbe l>guIatareoaght to bare dose, it 
wai held tbit tbe order of tbe Judge was clearly illegal being based on a speculation of hit 
own ai to tbe Intention of tbe Leglslalore, Tae High Court farther remarked that tbs 
Jedgemay pos.ibly bare arrived at tbe resalt he desired hydlrecliog r»-triil before the 
AssuUot Judge and then transfernog thecave to hit own file nnderS. 523, 

itfra 54 ALJ 536*27 Cr L J 73S>fS Ind. Ca». 333. The prorlsiane of thie 
elsasa do d< t prcelade as appellate Court when rerenlog the fiadiog sod scatcocd 
under appeal, instead of directing a r«-trUI, ft«lf trying the aceosed if tbe o3enc« 
Is one ordinarily trivbla by it gfi M 555; Welr II. 451. But see 2i C SSSand Batas* 
l&l 932. VThra a trial (« ordered tbe wbolo rate is wopooed and the aoented mast bo tried 
again on all the charges onglnally framed haring regard to the pforliJons of tbisaoetion, and 
IbeprorlilonacfS. 401 sopra, cannot apply. 49 C. 163 as 167. When an appellate Court 
o*d«rs a retrial of aeav under this aeellon. It cannot restrict the evidence to be taken to that 
mestlontd In Its order. The only legal order tbe appellate Coart oonld make. Is to direct tbe 
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c**e to be re-trlr<3 In tbt Itishl of Ibe ebaerrstloDf conUlned Id Iti order nod In roeb n fsie It 
If qoite ot'eo to MQ noco*ed nddlliooil erideoce ftf he tnej with to 

ftddooe, 3 C.L J. 303 b 3 Cr. L J, SOI. When aco^e ii dlrteW to be re- tried bj the Bpi*ellfle 
Court OQ the berlt of eerteln flndioRi of fact, the tryloe Court cfonol ri behind tho<o find* 
log* ct fact when rrtr^loR the arcueed, }S Cr. L J. 619w2S Ind. Cai 627. When a Seolons 
Judge on nrr*^l the eonTiettoB, and ofderf a re-trUI, Ibe Dletriet KffRiilrato has 

DO autboritp to diirr-^ard the order of the Seetloof Jndge on tbe ground that the teotenco of 
itopneoninent already uudergone bj the accoeed If fuHleleot pnnlihment and eo do freib 
tnal wat DKcaur^ ; oelther tha DIetrict 31*gittr*1e nor any other Sfagialrato had authority 
to releato the accuacd from Jail without bolding a freth ioquiry aa directed by theB-*<aiona 
Judge on appeal, S L B.R. 49«10 Cr. L J. 77*3 Ind. Cal Sit. It la not lllrgatforaa 
appellate Court when quaibtng the proeecdiDga of the lower Court to leava It to the latter'a 
dleerction to re*lry the aecuaed and lueh an order cannot bo conrtrued ai an acquittal dli* 
cntliling tbe lower Court from re-trylog the accuaed, S3 C. 193. When a Judge hearing as 
appeal fiodi that the acenaed had b«OR gravely prejudiced by a groii tsliiake In the drawing 
up of the charge by the trial court and alao by tbe omliiioa by It to coQilder docoments 
produced by the aceuted, tbe proper Coorae le lo remand the caie for re*trlal from the lUga 
at which the tnal had become Irregular, i t , the framing of the charge and thus prevent the 
proieentlon from improvlug iti eaae, 23 Cr. LJ. 893*101 Ind. Cat. 909. Thera ii no rule 
that when a re-trial la ordered by tbe appellate Court it ihould alwayi be aent to a diUercut 
Maglilrale, each cate mutt be decided on ila owQ merite, 23 Cr. L J, 617*103 Ind Cai. 103. 
When the order Jor re trial doea not ciat« whether it la to be held by the tame Slagiitrate 
or some other Magiitrate, then it ahould not be pretumed that it wat the inteotloa of Iho 
appellate Court to direct the re-trial to be held by tbe lame Magiatrate. Tbe miatter it left 
entirety to tbe diaerttiou of the Mtgiatrato who bai to appoint tbe Court by which tbe cue 
la to be re-tried. 30 C W N. 1002*27 Cr. L J. 1135*97 lud. Cat DIS. 

Or commuted for trial —If a Sewlous Court aa an appellate Court thtnhi that tha 
ease ought to be re tried by tho Court el Seaaion it ought to aet aside tbe convlotion and 
ordera commitment oodeethiielauao, 13 A.LJ. 477; 19 A. 209. TbU aub-eeellon does not 
authorise a Sessioua Court to commit a can to itself, but only empowers it to direct a com- 
petent Court to commit, 1907 A.W.N. 178 ; 22 C. 50. Tbe power to direct a committal is not 
confined to cases ezclualvely triable by a Court of Seesloo, 23 C 350 : 27 C, 172 ; 16 B. S60. 
Tbe power of ordering a new trial merely for tbe purpose of eobanciogthepUDishmeut ougbt- 
to be exercised very sparingly, 13 A.L.J. 477 at 478 ; 24 Id. 675. Ko preliminary inquiry ia 
needed before the appellate Court orders committal, Weir II, 479 and 454. When the High 
Court hearing an appeal from a coavlotioo finds that tbo illegality committed by tho 
lower Court (a special Ifagiatrate under tbe Bfalabar Ordinance) vUiatea the conviction and 
sets aside the same, it can commit tbe aeoased for re^trial on the same charges by a Sessions 
Coart, when (he Court of the Special Slsglstrate has ceased to exist, 18 B W 899 

Alter tbe finding; maintaining; the sentence — Tbe word "alter” means 
substitute one for another and "alter tbe findingmalntaiaing the sentence” means reverse 
the finding on which the conviction ie based sod do not empower the appellato tribunal 
(or at any rate an appellate tribunal other than tbe High Court) to reverse or sot aside an 
acquittal, 26 U. 478 at 480. It was the law, before the Privy Council decision in 50 A 722. 
that tbe High Court when bearing an appeal against a conviction may under this clause 
alter the findingand thenasa Court oi revision may, under S. 439, infra, enhance tbe senteneo- 
Eo as to make it appropriate to tbe altered finding. Tbe prohibition in snb-section (4) of S. 439, 
infra, was held in 37U. 119 and other deciaiona to refer to a case where a trial has ended in a 
complete acquittal and not to a case where the trial has ended in fl conviction (say for 
cnipabla homicide or grievous hurt when charged for mnrder) hot also where the Court has 
wrongly applied the law or has wrongly found some of tbe facts not proved and has, la 
eoneequence, held that the conviction should be under some section of the Code other than 
tbe section properly applicable, as any other oottstrnctian would be iuconsistent with the 
power to alter the “ finding ” given to the Court ass Court of revision by virtue of its power 
to exercise the power conferred on * Court of appeal by this clause and the terms of 
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8t3iut« should oot bo so coastrned as to lurotoe an inconsistency between its diSeront ports. 
There was also a coadict of opinion between the vaetous High Coacts as to the power of the 
High Court to alter a conviction uuder S. 80(. Z.P.O., or 8. S25, 1.P.O., into one under S. S03 
I.P.O., and then sentence the accused to one under 8,302, 1.P.O., with whlohhe was originally 
charged and tried. The question was whether the High Court can itself convJot the 
accased who was charged with the major offence of murder under S. S02, 1 P.O., but was 
acquitted whether expressly or impliedly and cooTjoted of the lesser offence under S. S04 
or S. S25 I.P.C., and then after notice to theaccused enhance the eentence in ceviston. 
The decisions in 37 H. llS ; 1 Ban- 436; 8 l>ah. 136 and 6 Pat. 217 took one view while 
i Ban. 140; 44 A. 332 ; 43 B. SiO; SO U. 250 took a different view but the conflict 
of opinion Is now set at rest by the decision oflbe Privy Oonncil in SO A. 722 (P.C ), 
where it is held that the High Court in revisloo has no power to alter a conviction 
under S. SO^, 7.P.O., into one under B 303, I.P.O.. and then sentence the accused to 
death under S. 303, 1 P.C , as the trial Court must ba taken to hare acquitted the accused 
gf the charge under 8. 302, Z.P.Q , and the Boca) Qoremment having a. right of Appeal 
under 8 417 supra, had not ehoseu to appeal. Their Eoedships In the course of the judgment 
also remarked that if the learned Judges in 37 K - 119 intended to hold that the prohibition 
in B 439 (4}i ending In a somplate acquittal of the 

accused on all the charges or offences and not to a case where the accused was charged with 
murder under S. 303, 1.P.O., but acquitted of murder but convicted of a lessor offeneo under 
S. SOI, I-P-O., tbelr Iiordsbips were unable to agree with that part of tbe decision as tbo words 
of 8 ISO (4) ate clear and there can be no doubt as to their meaning and there was nn jusU* 
flcatloo for the qaallffcatton which (he learned Judges la 37 TS- fl9a((aoheJto 8. 433 (i) iuj>ra 
Bee also 31 Boro. L.R 329. The flndlog which an appellate Court may alter under this 
clanse may relate either to an offence with which tbe accused Is apparently charged is 
the lower Court or to one o! which be might be convicted under Ss 337 and S38 supra 
without a distinct charge. Abetraentofan offence is not a minor offence and it can oome 
under S. S37 supro, only if there is no element in the abetment which is noi included in 
the charge and therefore an appellate Court has no power to convict an appellant of abet* 
meat of the offence when acquitting bim on tbe mam charge and eueh a conviction is illegal, 
49 A. 120 : 30 Cr- t.J. 944»118 lod. Cas. 473 ; 33 A. 329 In 6 Z>sh 266 (P C ) tbe accused 
w-is charged and ccovicted of murder and their 1/ordsbips of the Privy Council altered the 
conriotlon inicona ondor 8 201 I P C . cauaiog dJeappear-ance of evidence of murder on 
a constraction of 8. 237 supra although therowesaQ epecifle charge for that offence The 
Law as it ataods at present IS that It CO tbe facts proved of which the accused may be taken 
to have notice another offence appears to bare been committed and If on those tacts, It seems 
doubttol as to which offence tbe accosedhas oommUtod, be may be oonrlcted under 8s 326 
and 827 supro, of the other offence but in each particular case It fa to ha eoniidared whether 
(he procedure fcllewed thongh not etrfotly correct is one which ahoold ba adopted, 54 C. 476 
at47S. Aconvictlon for murder caunot baaltacod to one affecting property, 7 Lah. 551. 
In cases not falling under Bi. 337, and 333, supra, tbe acoused cannot be eoovlctod of an 
effenee with which be was not charged ia the tower Court, where however be has been char- 
ged and tbe lower Conrt has reesrdad a finding of acquittal on snob charge, the appellate 
Conrt can alter the finding and there is obviously no injastlcsin doing so, 3} tf 243 at 245 
34H S4S; 16 A L J. 918s23Cr L J. 23-'«3 lod, Cas S03;27 Cr. B.J. 931-96 Ind. Cat. 
2i3;63M 284 8oe also 23 C. 975 ;27 C. 172, 34C 323; but there is oniy one restriction 
on tbe powers of tbe appellate Court fexoept she High Gourtl it cannot enhance the sentence 
under appeal, 23 C 975 . 19 A 2!» ; Weir II, 435 : Alteration will be pormissibla only sofar 
as it aSecii the portion of the order adverse to (bo accused and etnnot include thedireo- 
llono! Inquity into new and dietinei matter which had hitherto been neglected, 2 Cr. L. 
Bev.86av65, 2i Cr LJ 475w55 1nd Cal 993 An aopellato Court i« notcomptent toafter 
a charge under 6 87fl I P 0 . into oas aider S S9C. I P.O., as the charge under the letter 
voctlon Involves different element* and differsat questiont of fact. In such a case the appel- 
late Court U not entitled to call upon tbe accused ta plead to the charge, examine him, allow 
him to addnes eridecce and Chen convict Mm. Th« proper procedure Is to order a re*tnal 
ARan.CS See also 23 A.L J. 911-25 Cr B J. miwSl Ind. Caa. 183. but where tba 
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ftccDied li convicted antler S<. 147 And 3d3, LP.O.,b7 tbe tri-tl Conrt, the eppelUte Coart eaa 
alter the conviclion to one aoder 8. 323/149 and 8. S63/149, 1.r.O., as such alteration ii legal, 
6. 149 Dot crcoUog a definite otienco and the omltsioo to mention 8. 149 in the cbargodil 
not vilisto the conviction or pre]ndico tho accnsed, 7 Fat 434 following 0 A. 633 ; I7 U‘ 746 
(F.B.)- <co 4929 H.W H. 839 where It vraa held that 8. 140. LP.O.,cooititDtos an offence 
of Itsiown and 47 M. 476 (F.B.) cannot be eoneldcred good law after tho Privy Connell dectiion 
in 92 C. 197. A crnviction under 8. SSO, I.P.O., can be altered into ooo under 
8. 403 I.P.O., at the ollencci ara ot the aame Datma and tbero Is no enrptlsa 
to the nocuacd, 30 Cr. L.J. 413 — 119 lod. Cai. 95. The offence most be one (or 
which tbe accused was charged or might have been charged In the trial, and when 
cetting aside a conviction (or znnrder On appeal, the High Conrt cannot alter tbe conviction 
to one of dishonestly rocotving stolen property aa the accused was never charged with that 
offence and it was uot a cognate offence, 20 A. 107. If tbe proseention establishes certain 
(sets constitntlng an offence and the Coot t misapplies the law by charging and convicting 
tho acensed for an effeoee other than that (or which he ehonld have been properly charged 
and notwithstanding such error, the accused by hla defence endoavonrs to moot tbe accusation 
of tbs commission of those acts, then the appeilatcConrt mighlalter the charge or finding and 
convict him (or an oileQce which those acts might constitute, provided tbe accnsed has not 
been prejudiced by the alleratlon. Such an error is one of form rather than substance Where 
the accnsed is convicted o( theft of certain trees and the appellate Oourt while finding that the 
accnsed acted under a bona fide claim of tight and their acts did not amount to theft cannot 
convict them of being members of an unlawful assembly under S. 143, I P.O., In having gone 
to the place armed Tbe defence in tbe two cases will be different and sneh an alteration 
o! conviction will cerialnly prejudice tbe appellants, 34 0.476 at ild following 26 0. 
863 ; 30 C. 283; 10 C. 163 ; 6 Lah. 226 (PC) The eppeltato Court is not empowered to alter 
the conviction so as to find tbe accnsed guilty of a mere serious charge than that with 
which he wee cherged and tried as such a course would bo Improper and uofait, 6 C.L R. 427 ; 
29 C. 863 But the eppellate Court can alter a finding from a graver to a less grave oflenee 
(os one of two reasons either because it rejects certain evideoce accepted by tbe lower Conrt 
«r beeanse It applies the taw diSereotly to theeame facts. An ex.a»pIeof the former class e( 
cases is redaction of robbery into theft by rejecting evidence ns to tbe nse of violence and an 
example of the latter would be a conversion of a finding of theft Inabnilding into one of 
simple theft on a construction of tbe word bnilding when tbe appellate Conrt while conenr- 
ring with the finding of tbe trial Conrt that hart was caused on tbe evideoce but djfiers in 
the application of the law whether tho hurt was simple or grievous falling under S 323 ot 
8. 324. 1.P C., and finds only the lesser oBeoce of hurt has been made out, neither the letter 
nor the spirit of this section is broken by maintaiolng tbe eoDtenee. The test of enhancement 
mast be (oond not among tbe technicalities of penal definition but by answering the broad 
question *For this man's oSenca has the appellate Court infiioted punisbment more severe 
than that originally awarded?* 93 M L J> 694=39 M L T. 20*28 Cr. L.J. 824*104 Ind. Cas 440. 
]( tbe accused has been prejudiced by the omission to prove the altered charge and if the 
defence might have been difietent had the altered charge been framed m the first Court the 
appellate Court should not exercise its power to alter the finding, 30 0 238 ; (1916) 2U.W.N. 
267**20Cr LJ 780 = 93 Ind Cas 620 The appellate Court cannot alter the finding of the 
lower Court to hold tbe appellant guilty of an ofleoce of which he has been acquitted by that 
Conct maiotaluing the sentence, 23 C- 975 ; 27C 172 ; Weir II, 436 ; 3 Pat. L J. 563 ; 41 C. 
350. But see 26 U 473. Where the trial and coavlotton is by a Conrt not competent 
to try tbe offence, e. g. an ofionce under S. 933 I, P, 0. not triable by a second class 
llsgitrate but triable only by first class Magistrate the whole trial is illegal and 
in such a case the appellate Court canoot alter the conviction to an ofionce triable by 
the Magistrate say an ofienee under 8. 332, 1.F.C,, (1928) U.W.N. 465=29 Cr. L.J. 793= 
m Ind. Cas. 126, nor can tbe appellate Court convict tbe accused of an ofienee which 
the first Court was not competent to try, 7 A. 441 (F.B.), similarly where the two offences are 
entirely ot a difierent character and in making his defence on the first charge tbe aoensed 
conld not be regarded as pleading to the altered charge, tbe appellate Oonrt shonld not con* 
wiet the acoused under this clause, 3 C.W.H. 367. Where the two oharges (alteration from 
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1^ 376 to S. 866, 1.P.O.) ioralre 6ISerent fllemeaU ao 6 diQerent guestioas of facts, tbc power 
of altering the finding should oot he exercisecl. S Bom L.R 120, Where the appellate Court 
finds a diSeteat common object for an ualawfal assomblf from that charged, it amounts to 
diOeront finding of fact from that to which tbeaocused were called upon to plead and to 
defend tbemselres at the trial, 27 C, 990 ; 33 C 293, but an accused when charged as being a 
member of an unlawful ussemblr with tha speoifio common object of assaulting the inmates 
of a house can be cooTicted in appeal of being a member of the unlawful assembly with the 
conmoQ objecbof causing hurt to tbs inmates of the house without au sIterUion of the 
charge, as assault means use of rielencs to persons whether it be ossanlt or hurt ne gtieroua 
hurt, 28 Cf. L J. 769al0] lad. Caa. 97. A convictloo cannot be altered from S. 147 to 5. 
S23, I F.C., where there was no cha^eandar the latter section and the common object charged 
did not specify that it was to eauss hurt, 3d 0. 293. lu 49 A. 130 it was held that an appellate 
Court cannot alter the convlctton in appatt to a totally deSareat oSaace from that for 
which the accused had been actually oouTieted by the trial Court but tbs appellate Court 
Is entitled and can substitute a conTiction for a lesser ofiaoca in appeal from that wbioh 
had been held to have been committed by the trial Court. Thus wbeo aotusl asasalt was 
DOt found to hare been committed by the appellate Court but only a threat of assault, the 
appellate Court can substitute a consiotioo uoder S. 1S9, instead of oue under S. 838, 

X.F.G. for which the accused hod been connoted by the trial Court, 2 Lack. 503. A oourictioa 
under Bs. 147 aod 333, f.P 0 , caunct be altered oo appeal into one under S. 160, I.F.O.^ 
without a proper charge being framed, and the accused tried again on the latter charge. It 
is not a case where an accused who Is charged with a major oBence Is oonrloted of a minor 
offence when the major ofieace u cot proved. Theofienee uoderS. ICO, I.F.O., is difierent 
from those under 8s. 147 and 333, 1.P.O., for uoder the former seotion, to establish an oOeaoe 
of afleay it most be shown that the fight took plica tu a pabllo place and that there was a 
disturbance ol the public pence, 47 U. 61 where 19 A.L J. 4S7 is not /oUotrtd, See 30 0 W.N. 
823«7SCr.LJ 1018»87 led. Cae. 843 where SO 0 283 end 18 C. TIT N. 1274, are /offoured. 
Ad appellate Court oionot eo ettera charge as to make it necessary lor an aeoused person to 
meet 40 absolutely dlBerent ease from that oharged to tba lower Court, 23 A L.J. 924 An 
appellate Court cannot altar a finding Into one of abetment of tbe oBeneo for which the 
appellant hoe been convieled. 33 U. 261 . 11 S Q C R. 240 ; 80 Cr t J »4sll8 Jnd. Cas. 
473 ; 19 L W e83«(i932 U W N 182 ; 1921 Pat 96 . 13 Cr L J 2Q3 and 223 ; 49 A 120 ; 26 
Bom LB 3?3s29CrLJ 1139-81 Ind Cas 939; 2$ Cr L-J 1292a83 Ind. Cai. 384, nnroao 
an appellate Court alter a eonvletion uoder 8 893, I P 0 , to coe under S. 183, 1.P 0 , (1912} 
H.W It. mo A Sessions Judge when upboldlngthocooeiotion and aeoteoon of the first Court 
has DO power CO eet aside the acquittal for some other offence which is not a case of altering 
the conviction within this aeolion, 37 C.L J. 409. It la cot a proper way ol dealing with acasa 
on appeal under Ibis claoas by conTlcting the accused tor an offenca which did not form tbo 
subject-matter ol tho complaint nora particutarly wbeo the appellate Court has found that 
all the other matters complained o! were either falsa or unproved, fi C.W.N- 296. An 
appellate Court while setting aside the conalciion under 6. 493| I.P.O, c.annot alter 
the conviction to one under a fpoclsl Act [S 19 (e) Arms Act] for the reason that the accused 
was not charged with that offe'iccand had ooopportaofff to meet ft, 27 Cr.LJ, 1383—96 
Ind Cat 480 The appellate Oort noder this clausa has power to alter the finding lo 
order to tegatise theseatenoe passed by the Court of first Instance, 3 Cr.L J. 48. When an 
appellate Coart illegally altered a coorlctlon under B 905 read with 109I.P.0. into one under 
6 419, [Pc, the High Court In revliloo can ce*altsr the conviction to one under 6. 30S, 
read with lOT. I P C . 6 Pat 217. 

Reduce the eentenee — When the Court n( first instance had no jarlsdlctiou to try 
the CAW the app.iibte Court when bearing an appeal from the conrlolloa could not proceed 
with the appeal on the minis, wiib a view that (n the ereut of its deoldlng that the offeDoo 
baa tiWD mode out to the redaction of the aentauce pused on the accused by the 3f sglatrate 
to one which the Magistrate was competeul to pass under the Code. The only oourse left 
cp«a to tho appellsle Court lo luehacateit to act aside the coovlotloa aod teotenceand 

to tend back the ease for fresh dispoial aocordlog to law, lA. ill. When the Conrt of first 
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ioitiDce convleti a r«rton for two oOeoen batpauM onlj aslngloient«ocafor both tbeoCen* 
cf», the appellate Court when acquitting thnaeesicdof oneo! the oflencea ii bound to reduco 
the unteoce and cannot maintain the lentcnce in iti entiretj which amounts to an enhance* 
cent ol sentence. It is now well settled law (See 30 U. 43 ; Weir II, 437A: 22 B, 760 ; 
49 K. 434 ; 24 C 316 ; 30 Bom. LR. 667), that it (i not open to an appellate Court, when setting 
aside the conTietion for one ol two or more oflences to confirm the whole sentence pasted by 
the trial Court- The reason Is that when, (take a simple case), a single sentence Is awarded 
for two cfiences, part of It mntt be deemed to hare been Incurred for one ofience and part 
for the other so tbst to maintain the whole lenience (or only one of them, amounts to such 
an enhancement as is prohibited by (1) (b) of the section, S3 U L J. 694«*39UL.T. 20- 
23 Cr. L J. 824 — 104 Ind Cai. 410. If the appellate Court thinks lo such a esse tbeaeBienca 
onght uot to be reduced It shauld refer (he matter to the Illgb Court for enhancement, 
30 U. 43; 22 B. 760 ; 2( C. 316; Weir If. 437. A. ; 8 H L.T. 117-11 Cr. L J. 432- 
7 Ind. Css. 415; see 49 A. 434; 83 U.L J. 694 = 39 M.L T. 20-28 Cr. L J. 824»1M Ind. Cas. 
440; See also 30 Bom. UR. 967 - 29 Cr. LJ 1032-112 Ind. Cas. 839, where the High 
Court following the aboTedecIstons held that the appellate Court’s action amounted to an 
enhancement of sentence which It had no power to do, itsilf Issued notice to the accused to 
show causa why eentenee should not be enhanced, and enhanced the sentence fn reTtsion as 
the oflcnce was one ol extortion by a Police officer. Bat where the appellate Court, in a case 
where there was nu distinct charge In eespect of a separate count, sets aside the conTlction 
In respect of two out of the threa counts and does not Interfere with the eonriotion and Sen* 
tenee on the third cannt, that did not amount to an enhancement ol sentence on the part of 
the appellate Court, 29 Cr L-J. 8l?<llt Ind Cas. 399 

Alter the nature of the sentence but not so as to enhance the S8me.*~AB 
a general rule, an appellate Court has no power to enhance the senteoee in appeal. The 
High Court alone in the exercise of Its reTisionaljarUdietien is empowered to enbanea the 
sentence. Altering a senteoes of fine into one of imprisonment is not permitted by this 
leetloD. as such a coorse It aq enhaneemeot of seatenee, 18 A. 301 ; 13. B. 751 It Istmpos* 
aible to Ity down any general rule to determine what is or what is not an enbsneement ot 
sentence when only a portion o! the eeotenee is altered to a punishment ot lesser degree of 
seventy, 27 C. 175. In a criminal appeal it is desirable that the High Court ehonld first deal 
with the appeal on Us merits and then It might consider or not wbetbera notice to enhance 
the sentenc^shoold be Issued under 8.439, infra, 49 B. 450. The question whether the sen- 
tence has been enhanced by the appellate Court Is a question of fact in each paiticnlar case, 
23 A. 497 Id each case the Conrt bas to consider what Is the effect of the alteration. 
Where the appellate Court altered a cooTlction of one month’s imprisonment and a fine of 
rupees fire into one of three days, Impnsonmeot and a fine of rupees, one hundred and in 
default of payment of fine to a furtber term of one month's imprisonmeot, it was held 
that m the absence of any evidence that the acensed was unable to pay the fine or regarded 
the sentence passed on appeal at more severe, it could not be said that the sentence had 
been enb-iLced, 36 A. 439, but the Madras High Court held In 30 U 103 (F B.) that when 
the aggregate amount of imprisonment which the accused might have to undergo even in 
default ot payment of fine does not exceed the total amount of imprisonment which the 
accused might have to undergo under the order of the trying Magistrate, there was no 
enhancement of sentence. See also 23 B. 439, but these decisions, it was pointed out in 
36 A. 485. overlooked the fact that » sentence of a fine is not wiped out by serving the alter- 
native sentence ot imprisonment but is still liable to be enforced under the process of Court. 
But the new proviso added to sub-sectioo (1) of B. 836, lupra, says that 11 the offender had 
undergone the whole ot such imprisonment in default, no Court shal] issue a warrant for the 
levy of the fine uoless for special reasons, and therefore the chief raison given in 36 A. 439 
does not hold good. See also 1929 U.W-N 896 A sentence of fine is always considered 
lighter than a sentence of Imprisonment, 23 B. 439, /offotesi in 1929 U.W.N 896. The 
power olan appellate Court to alter the sentence must be measured by that of the trial 
Conrt. When on appeal from a conviction by a second-class Magistrate of three 
months’ imprisonment, the appellate Conrt altered the sentence to one of fine of rupees 
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foot hundred, auoh slteralion nua held Ulegal, 43, A. 394 ; 12 Cr. L.J. 444s;illDd. Caa.TSS; 
3 Pat. 638. The imposHion ol eolUary eonfioemeak le an enhaacemenb even though the 
sentence is lednced, 1887 A.W.N. 170. The test of enbftacemeat must be found not among 
the technicalities of the penal deSoitioo but byatfaivariog the broad question “/or this man’s 
offence has the appellate Court indicted a punUbmeut more severe than that originally 
awsrdcd?’'531II.L.J.694 at696s39H.L.T.20«t 21*28 Cp. L.J. 624*104 Ind Cas. 440. 
Alteration o! a sentence of turo months' imprisonment plus a fine of ropees fifty or in defanlt 
one month’s further imprisonment to six iveeks * Imprisonment and fine of rupees tivo 
hundred or in defanlt to fnttber imprisonment for six weeks is an eobaucement The altera- 
tion means that while the original sentence was practtcslly three months and rupees fifty fine, 
the altered sentence is equal to three months and rupees two hundred fine, 27 Cr. 
L.J. 812=83 Ind. Cas. 478. Whipping Is generally looked upon as a more degrading punish- 
ment than imprisonment, but it does not necessarily follow that the substitution of rigorous 
Imprisonment for whipping would not nnder any circumstances amount to an eobancement. 
A poor wretch who has a large family to snpport might prefer to be left oS with a few stripes 
Instead of being incarcerated in jali for any lengthened period of time but the Court is bound 
to show satisfactorily that it is not really enhancing before it undertakes to substiinto the 
one punishment for the other without his consent. The LegisHture has not supplied ns 
with any data from wbioh the comparative severity of the two sentences eaa be determined 
and it IS Iberefore impossible to say how many stripes would bs equivalent to s sentence of 
rigorous Impneoument (or a given period of time There is no legal or rational standard ol 
comparison of any kind whatever, and, in the absence of such standard, tbe Conrt has no 
power to taka it (or griuted that a aeutcnce of twenty stripes is equivalent to one of tigotous 
imprlsosmeot lor three months, 6B.L.R. Appx. 93 at 96-97 b] 5 W.R. (Cr.f ^bere the 
appellate Court reduced (he sentence of imprisonioeat but also awarded whipping, (t was held 
that the sentence of whipping amounted to an enhaueement of sontencs, Weir II, 487. The 
practice has been to regard the aleeratioo of a senteoee of fmprisoomeut to ous of wblpplugas 
sn enhancement of sentence but It hss not been authorised by this sub'seclioo, 30 Cr. L.J' 
338all4 Ind. Cas. 533 An appellate Court has no power to alter tbe santeoeo of an aceused 
who has sot appealed and whose senteoee is not opes to appeal or to revise it, 8 M H.C R. 
(Appx ) vll An appellate Court when bearing an appeal by some of the accused cannot pass 
any order with regard to an accused who has not appealed The only course open to it 
I! U is of opinion that tbe lower Court's judgment or order sbouid be varied, altcredorset 
aside in farourofone who has not appealed Jetorefer tbe cose to tbe Hlgb^Court under 
8. 439, *«/ro. 

An order by the appellate Court as to payment of costs under S. 31 of tha Gourt-Feea 
Act Is not an enhanemeut as U forms do part of the penalty or sentence passed In tbe case, 
29 U. iSS, and it was held In 31 U. 547 that tbe appellate Court Is not competent in an 
appeal Irom a conviction to set aside an orders* to payment of costs made under S. 81 of 
tbe Court-Foes Act. 

Subject to the provistona of 5. 106 (3).*~’Th1s provision empowering the appel- 
late Court to dlr«t tbe accused to furnish security fur keoplag Ibo peace when confirming 
the conviction was iotraduced in the Coda of 1888 and such an order does not amount 
to an enhancement of sentence. Tbe appellate Conrt moat find the accused guilty of an 
offence, specified in 6. IOC, supra, 29 C. 393. See 8. 41S, suywa, which provides the addition 
of an order directing a convicted person to find seenrity to keep the peace docs not make the 
eentenee raaacd appealable, if the sealeoee fs not otherwise appealable as such an order Is 
evidently thought to be no part of tbe aeolcnce pissed. 

Sub section (1) id) . Consequential or Incidental Orders.— This clioie was 
introdnerd for the first lime lo tbe Code ol 1693. It empowers an Appellalc Court when 

deciding an appeal Agilnsc acquittif or eonvIctloR to make any cQnwiuaolfal or fneldeeUl 

order that may t« Jutt cr proper ; but ft doe* not eiapower tha appellsle Court to make any 
order which may be held to hare some sort of conaecticn with tbe Appeal before It. which 
II may tfaink jait or proper. For example, power to excuM delay in the proaenlatlon of aa 
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sfpmHi oot * Moi«qaeQlUl er iaci janVil ori«r. 7be ftppliutioa ol tbit section zaastbs 
tsben M lecitimate 00I7 alter tbe rreliminkt; sU^es indicated in 81. 421 and 432, $upra, bavt 
been paired, ir , after tbe appeal bas been admitted and alter tbe notice referred to In 8. 422, 
tuj^a, bubeen siren, 21 Cr. L.J. 69— 71 Ifld.Cai. 317. Tbe expression ** makes anp incidental 
or coQScqnenttal order “ cannot bo considered so llbemllp as to embrace anj and ererp 
ancilllarp order wblcb is capable ol bolns described as Incidental or conteqoential. Otberirise 
an appellate Court, affirmios, for tnitance, aconrictioa lor kidnapping a iroman, ml|hl add 
«od enforce a direction that the offender sboold pty bar bp wap of maintenance a monthip 
allowance. Tbls can hardip be. Orders within tbe pnrriew of (bis prorition most fail 
under one or otber of two beads: (if ordera wblcb follow as a matterof coarse, being 
oecessarp complements to tbe main order passed, wilhont wblcb tbe latter would be 
incomplete or inellectire, e.p , dlreetloos aa to refood of does to acqnitted appellants, (11) 
•orders which thoogh aneilllarp in cbincter require more than the support of the criminal 
Coart's inherent jaritdieUon and conld not be pasted without express aotboritp, e.g., 
»a order for compensation for btrtog preferred a false and vexations complalat 
coder e 230. supra, 39 C. 137 (F.S.) at f6M62 ; S SS2wS Cr. I. J. fit ; 4S & 69 1 

^ Lah- 132. The award of costs cannot be regarded as tneidental or eonseqaeattat to 
the disposal of a rcTltloa petition agiinit an order nnder 8. 143, tupra. within the meaning 
of tbit aub-sectlon, becanae U does not neceasanlp follow fmm an order puaed la rexitloa, 
43 U- 262 (F B.), /olfoictn^ 39 C. 137. Appointing a receiver ponding a cnmioal rerision 
case against an ordet coder S. 143, supra cannot bo aaid to be an faeldental or coDseqaeBtia! 
order under this nb-eection. 49 M.LJ. 393=22 L.W. 723»(I923) M.W.K. T72« 
37 Cr. L d. 126 = 91 tnd Cat. 702. As appellate Court has power under tbts eisuse to set 
aside in ordet reqalting aecnrltp to keep tbe peaeo made bp tbe Oonre of first ioitsnee as an 
ineldental order even wbeo opholdlng tbe conviction, 30 C. lOi When tbe eonrietioa is set 
ailda the bond taken becomes void. S. 10(l(2lstfpra. It ts a little eatioue that S. lOC (3) supra 
speaks 0! the power of tbe appellate Court to pass an order under this section when beatiugan 
•appeal, bat makes no mention of (be power to aet aside soeh aa ordet passed bp the Court of 
first InstSQca. An appellate Court is oot competent to pass an order under 8. 250, tupra, 
when setting asldeacouvlclloa. Tbe words '* tbe klsgistrato bp whom tbe ease is beard'* 
-occurring lo that seciloQ cannot refer to an appellate Court but bas reference onlp to an 
original Coart, 39 C. 137 ; 23 A. 623. Orders lor restoration of propertp under 8s. 51? to 522, 

sn/r-a, are consequential or incidental orders wltblo tbe clause, 33 C. 41; 27 A. 41S; 18 
-C.W N. 939 at 962. Such disposal of propertp produced at tbe trial is a consequential order 
00 Its findings on tbe merits. It is not denied that soeb an order, if passed bp tbe trial 

■Court on Its decision dlscbarging convicting or acquitting tbe accused would be valid, Jf 
this be so in the case ol a trial Court, it >• not clear wbp the appellate Court when disposing 
-ot the appeal agaioat coovtetion oc acquittal on tbe merits should not sot under this sob* 
section. 29 Cr L.J. 810=111 Ind. Cat. 314 wbere3 A-L J. 770*1906 A W K. 238=4 Cr. LJ. 
?7<1; 46 U. 162 at 164; 33 A. 37lare/bffotcC(f. And (his power is now expresalp gWea Vp 
-clause (3) of 8. 522, infra and the decisions in, 39 G. 1050 and 137, which took »SiS‘-vit 
-view are BO longer law. The appellate Court when bearing an appeal Irom a cotsric^/iVi fn 
competeut under tbls clause to sQspeud tbe sonteoce passed bp the lower Court S'l.f ^ 
thereof make an order under S. 562, infra provided it Is satisfied that the cMe fa » 51^ 
be dealt with under that section, 24 A. 306; 29 U 667; 2 Bom. It.R, gfp, erder- '' 

confiscation under tbe Indian Forest Act, Is not witbig this clause aef aa , 

cannot pass an order for confiscation, 27 C. 430; 4 A. 417. ^ ^ 

tbe High Court bss no power to direct a subordinate Court fa 
deal with certain passages appearing in a Judgment of tbe Ixjrjr C-ck 
T he making of an order under 8. 31 of (be Conrt Fees Act bp tb«a;;eXbt.*(2r^_^ 
this clause and does not ordinariJp amount to an eobaueemeot ef 8>srtea.» ^ 

erder does not form part of the sentence, (bough tbe amocnl a 
fine, (19241 M.W.N. 439. An erroneous order uader 8. 81 of tie ^ "^r ' *- r“ 

uocused to pap costs as to Court-fee stamps, tbe offence beteg anc x enr-f . * * 

rectified bp the appellate Coart il no appeal lies, bp (be -r 

*568 - 31 Ind. Cm. 56. * - 
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Siib*setftIoii (2).~-'nio coosidenttons (^veniln^ nn app«t] from m triAl wttb the nid of 
Asse^ors «h!cb ends tn K codTietioa dtfier giretelj- from tho«o eoTernlng aaepjTnHroms 
coorfctioD {& a trNI beld nitb a Jorj. lo the letter esse the appes) is restricted bj the prO' 
vtiloDS ot this BQb'EOctloa nod 6. 237, infra, wherees in the former tbe trhole case is before 
the Appellate Coart, 29 Cr. L.J, 325 St 32$a 106 lod. Cs>« 61. This sab-sectioo deals srith 
Appeals from the Terdlct ot Jury. A «tdlct ofJaty esenot lightly be iatertend silih or set 
sslda Qntsss (be Higb Coait Is satisfied that there has been s misdirect ioa wbiebbas occssloned 
s fallaro ot justice, 28 Cr. L J. 689 <b 103 Ind. Cst. 515, The terms of this cab-eectlon sre 
imperstire lod la tbe absence of s mlfdirectloo it fa sot competent to the ITigb Conrt to 
sUer or rererse the rcrdlet o! s Jary, 26 Cr. L.Jf. £93s:l0S Ind. Css. SIS. The High Canrt Is 
not entitled to siter or rererse the Terdiotol a Jary cnlees It is of cpinloo that the verdict is 
erroneous for reasons set forth In this sab'srctioo, S3 U. 179. hot the eserciso of the powers 
by (he Iligh Court should be used only spa ringly, 10 Bern L R. 553. 

Unless It Is of opinion that such verdict Is erroneous -.-Tbe terra "rerdict'* 
Omds tbe entire Terdict oo all tboebArgea fnraed lathe course of tbe trial for TArloos 
cfleucrs as provided by 8 S^C, sii/.r<T, and fa sot limited to a verdict on a particular ebargo 
on which the accused is cenvletcd. sod be has appealed sgainst such conrlclIoD, ?2 C. 377 ; 

1 Cr Li. 542 The word ‘'erroneous*' is not lo be read as meaning wrong on the f.vcts. Ik must 
rather be revd m connection with words that follow, as raenning that the verdict bat been 
tUlated and rendered bad or defective by reason of a mlsdirvctlcnor a raisuuderstandmg of the 
;aw by the Jury Tbe appellate Conrt eanoat reverse the verdict et a Juvy unless there Is any 
raifdireetioQ by th« Judge or any raliunderstacding on tbe part cf tbo Jury of lbs I.aw as 
laid dowQ by him. Tben only can tbe verdict be said to be tainted with error in lha process 
by which it bas beeu arrived at. It throws upou tbe appellate Court the duty of iKertaioiog 
whether tbe process or method which tbe Judge directed the Jury to follow as to theaceepUDea 
Or dliregtrdiag the evidence or as to tbe view takes of the law was errODcousoQ any siaterul 
point, but net tbe duty efdetercmalng (or itseK whether the verdict, as a conclusion of fact was 
tighter wrong. 21 C. 955 at972 ; 14 B. 1(5:33 C W N 64 To Justify the reversal of a uoani* 
moos verdict of a Jury on (he ground of misdirection it must bo shown that iba verdict has 
occasioned a failure of Justice, due to mirdireetloD.asd that apart frem this the Jary would 
Dot have come to tbe same conclosioo, 26 C W N 65Sw24Cr. EJ I43w71 Isd Cas 367, lo 
the aUeace of any provieiooio the Indian Statute Lvw, the English rule of repugnancy or con« 
tradiclton on the face ot tbe record in the verdict of Jury. Is col by Itself aofScIeot lo ensure 
the (jav'blcK of a conviction and tbe teebnicaliljea which are borrowed from English Law 
and found<d on ideas as to the sverrd character of (he verd ct of a Jury whose finding ot fact 
are unknown caunot be imported so as to give such a character which by the express pnvl. 
siona cf law does not attseb to the Jury verdicts In India. 4l C. 350, /offcvrJ In 52 C. 112 ; 

41 C. 734 at 761. Tbe appellate Court is not bound to go through the (acts and find (or 
itself wbrlher the verdict fa actually erronrocson fact. 23 C 230 Even in a case where tbe 
verdiet t I the Jury ecnnls ler nothing on accoorl cl cor c( ihc Jury men rot entitled to ait 
on tbe Jury and the Court Ibertfore was ret prcperly rerstituted, tbe Illgh Court cn a 
perns cal of tbe record flcdi that (be verdict ts in accordance wHb tbo fjcta of case Is not 
iustICsd in settirg aside tbe verdict and orderirga retrial, 46 C.L J 24t at 245 a 23 Cr. L J. 
674wl01 Ind Cat ?;•. For (be preprr ejereiw of the (urctlon by tbe ITigb Court tbe 
Jndgo ah-iold record bis besds of charge lo ttie Joiy ard ibcnld not merrly write a Judgment 

aa It WMuld U impossible to ear frem It bow the cate has been left (or tbe decitlon of the 
Jury. Weir II 457 


Owing lo a mMdlrectlon by the Jo(fgo.~S. •237, tuyra enacts that the Judge 
shall sura up tbe evldrnee f.-r tbe p'tweeadon and defence, aod 1st down the law for (be 
gradarc* cf lb* Jury. The word " m)»dlrerU<m ’* thus Includes net only an error la laying 
down tbe Uw by which the Jury are to be guided but alto an error In sommlcg op tbe evi- 
denev: for a defective summing npcf the evldecco leaf ranch an Irfr.rgement of R 297 as 
an srr-ir In laying down tbs Uw ard Isa mlatakecf law. It Cr. L J. 13-4 Ind. Cat 897* 
aEH.CE.t;3at94. Technically ‘ aladlrwikkia * rauus an error of Uw made by a Judge la 
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«h^rgln(; tbe Jarj or »n error of « Jodee lo cbvrstog ibe Jory oa ft qaestlon of law. A oon* 
•dirrctioo in>T kinotint to mtrdirrction if it !■ on b point of prime Itoportinco talflos In 
feronr of Ibe Kcenwd, 27 B 6I| at 65f J 4 Don. L.R. 6S3. Tbe following omiMions were 
beM to ftmoant to nlMilrcctton (1) omluion to direct Jory to giro benefit of doubt to the 
-ftccneed, 1 U L T. SSO ; (Sjomtt'ion toe^ilftpccificftltention to the defence erldence, 33 0. 531 ; 
18 U L J. 5{1 ; 4 0 W.N. 196 ; 11C.10; (9) omienlon to it«to tbo defoneoof eseb aceusod« 
20 C. 822 : 4 C.W.N. 196 : 7 C, 43 : 29 & 782 ; SO U. 41 ; 19 H.L J. 230 ; (t) omission to state 
tb*t it WM unsafe lo conriet on retracted confession unless corroborated by independent 
CTldencc, Weir If, 501ftndai0;21 H. 83 : 26 K. 33 ; 18 U.b.J. 2S0;(6) omission to point 
■ont euential elemenlt of the oOenca charged, 1 0 W.N. SOt;* 23 0, 711; 36 C. 231; 
Weir II, 493 and 819. Wrongly ptaelng the onus of proof on ihefteeused by taking an 
-erroneous riew of the Isw Is a tulidirmtion, 4 C.W.N. S76. An expression of oplniou 
by the Judge on Tarloui questions of fact without telllog the Jury that they are the 
solo Judges of fact Is a misdirection, 33 C. 631; similarly asking the Jury to con* 
lider the effect of ft document not prored is ft misdirection, 26 C. 49; 27 B. 626. So alio 
telling the Jury that they may use *• erideoec agilost the accused a statemeut made behind 
his back and not tested by efoss'Ciamloalion, 18 U.L.J. 66 and 230. It is a mis direction 
to tell the Jury at the re-trlal of an accused person after the discharge of the Jnryorigi* 
nally empannelled that they must consider carefully whether there was any reason for 
ooming to a diCerent coneluiiou on any partlcolar point from thst arrived at by the Court 
on the former occasion. lie Is Justified in warning the Jnry that they an not bound by the 
result of the previous trial, If he mentions to them that there was a previous trial, 
S C.L J. 380*10 Cr. L.J. 493o4 Ind. Cas 120. See Notes pp. 339 to 361 as to summing up 
to the Jury and mlsdlrocllons. 

If proper directions ate not given to the Jury with respect to a material point then it Is 
cot open to the High Court in appeal to guess and gamble as to whether or not tbo Jnry's 
terdiet would have been dlOerent if lueh direction bad been given. The trial most be dealt 
-with by the High Court OQ the footing that no eufiicient directions were given to the Juryi 
27 Cf. L J. 1(07 (2Jw93 Ind. Cas. 714 (2). The right of the High Court to interfere with a 
-verdict of a Jury is limited to cases where there has been a mis*direetloo on a point of law ot 
where the High Court Is latisfled that the Jury have mis-understood the Judge’s charge on 
c point of law. 47 C.L.J. 433 ; 29 Cr. L.J. 619»111 lod. Cas. 323 ; 33 C.W.K. 64. Where a 
misdireotlon baa been made out, the real test for applying 8.537, sn/ra, is whether the accused 
-has been really prejudiced by such misdirectioo and when there is prejudice, a ro-trlalwill 
be ordered. S B.H C.R. (Cr. Ca.) 83 ; 0 B.H C.R. (Cr. Ca.)47 ; 10 B.H.C.R. 497 ; 18 66 

and 230 ; 3 Bom. L.R. 207 ; 4 C.W.N. 576 ; 14 C. W.N 493 : 27 Cr. L.J. 783= 95 InJ. Cas. 383 ; 
7 Pat. 15. A verdict ot a Jury cannot be eet aside on the mete ground ot zmscsiiiage 
■oljostice. It must further be established that failure of justice has been occasioned by a 
mis-direcCion by ibe Judge in his charge to- the Jury, 29 Cr. L J. 323 at 332=108 Ind. Cas. 81. 
BeesIsolTCr. L.J. 333 at 353 = 3a Ini. Csis. 657. Where there was a misjoinder of charges 
and the charge to the Jury did not set out the facts of the case and the nature of the evl* 
deoce for the prosecution aad defence, a re*tcial was ordered as the High Court was of opinion 
that the e^se ought to be investigated by a Jury, 30 0.822; but if the Court isofepiuioa 
that the evidence would not warrant a conviction, it would be useless to send back the case 
for anew trial in order that a new Jury may have the opportunity of convicting oA the 
evidence upon a propersummicg up, 29 C. 782 ; 9 W.R (Cr.) 80 (F.B } When a verdict is 
set aside on the ground of miadirectlon, as a matter of practice the proper course is not to 
SMguit the accused but to direct a re-trial. It is only m special oireumstinces, as where the 
accused has been harassed by repeated trials or where the evidence is so clearly insuffiolent or 
incredible that DO Jury could reasonably convict, that an appellate Court would be justified 
In acquitting the accused on the ground of misdirection, 27 Cr. L.J. 785ag3 Ind. Cas. 383. 

Or to a mlsunderstaadlag on the part of Jury of the faw as laid 
4fowD by the Judge.-~It is submitted that it is not clear bow socb misondersUnding 
on the part of the Jury as to the law laid down by the Judge is to be ascertained. When on 
account of the Jury mlsonderstandiDg the law, a wrong verdict is delivered, it can be 



774 


THE CODE OP CBIMIHAL pBOOBDUBE. [OhAP. XXXI 


corrected only by tba Jndge dfeagreeing vrUh tbe Jury aod referring the case to tbe High. > 
Court under S. S07, supra, nbich alone can deal with the matter effectively, 28 B, 412. 

Tfae proTiaion contained in this enVecetioa Is one In favour of the aeensed that ia to 
eay, an appellate Court may alter or reverse the relict in the sense of preventing a conviction 
talcing effect as the resnlt of a misdirectioo. Bat it clearly cannot substitute Its own verdict 
for that of the Jury. It seems to be the view folloived for many years in Calcutta as illus* 
trated In 21 C. S55 and in other Provinces as arell, 39 A. 319 at 352, This sub'section does 
not in any way affect the porrer ol tbeOonrt todaal with the sentence, It only affects the 
power to *' reverse or alter “ where the COatt Is ofopluloo that the verdict Is erroueoas owing: 
to misdirection or miaunderatandlne of the law by tbe Jury. Where the verdict of the Jury 
is set aside by the High Court as Illegal, a fresh trial will be ordered, 46 C- 212. This sub* 
secUoD only applies il it becomes necessary to consider whether tbe verdict of tbe Jury was 
erroneous owing to a misdirection by the Judge. If does not narrow down S 418, supra, 
which allows an appeal In a Jury trial oa a ^uestioo of law. If there has been no trial la 
that because such trial was illegal It most be eet aside for that reason only and no question 
arises as regards any tnitdirection affecting the Jory's verdict. This is tbe law in Engbod 
and this has been consistently foilowed in India. 8. £37 (c) is clear on this point and 8, SST 
eaonot apply to provlalona of the law as to empaoDelliDg of a Jury when they are vtolated, 
27 Cr. L.3. 793= 95 led. Cas. 393 where 26 A. 21i Isfolloieed. 

424* Tho rales coDtained in Chapter XXVIos to fcha judgmentof 
a Criminal Contt of original jurisdiction shall apply^ 
'0 “ “»}■ >>“ praoticable, to the jnSginent of any 

Appellate Court other than a High Coart. 

Provided that, unless tbe Appellate Court otbermse directs, the 
accused shall not be brought up, or required to attend, to hear judgment 
delivered. 

Scope of the aectfon.'~Th« ptovisloos of this soctlon road with B. 367, stipre, ar» 
Itaperallfo and should bo coropliod with to suoh a xssnnef as to indicato elearly that lbs 
evidence has been gone into and tested, extnnslcally as wellas intriosicaily and the appeilste 
Court has arrived at an indepondint opinion for itself, .tppellito Conrts contionally overlook 
that (bis section prescribes (bet the rules contained in Cbeptor XXVI supra, as to Judgments 
shall apply to Judgments of appellate Courts, 37 C. IM;1> O.W.M. 23 IN), Its Judgment 
ahcotl not appear to be in the natureof a sopplomsot to tbe Jadgment of (he trial Court 
but should be adequate in itself to enable tbe IligbCoart to dispose of ibopolitlou In revltiou 
without tbe nrce^slty of going through the trial record, 1 Baa. 301 ; 33 C. 13$ ; 25 Cr. L.J. 
113-76 Ind. Css. 177:25 Cr. L.3. 2«a-76 ]ad.Cas. 710; 27 Cr. L.J. UUaSS lod. Cai. 716. 
rejirrlng to 2 Lah. SOS; IS A. 606:33 A. 393. This section lays down what an appollato 
Judgment ought to contain. Tha rules laid down in Chapter XXVf aa tojndgmenta of Courts 
of original JaH^dlctlon are made applicable so far as may bo practlc-iblo to Judgments of 
appellate Courts other then tbe High Court. 

Hulea contained In Chapter XXVI.~8eo 8s, fC6 to 875, supra, which deal wUh 
Jndgmentt c( tbe (rial Conrt. 

So far aa may be practicable,— It Is nther difficult to lay down rules with precision 
a* to the particulars wbieb sn appellate Jodgment abould contain so as to comply with the 
rrqulrtorsts of law. see 10 A- 606, 

Judgment of Appellate Court.— This section read with 8. S67 layt down, what tbe 
contents of a Judgment of a subordinate appellate Coart abnuld be tVbere tbe law allows an 
•prvst. lb# appellant Is entitled to bvve from tho Court of appeal, (bat has to deal with It, 
Us tTpilcIl opinirn cm tbs quritlcnt ot laet lavolrtd In the case and the Court olopposl 
should tale Its own vftw of the evidence after perusing tha record. Tba Judgment of tha 
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C«art of f>&i1 ihoold bo (uch lb«t tbe HlKb Coort «s » Court of rerisfoo, might oo looking 
into the Jndgment, b« in k position to Judgs for ItseJI what the cam wa< tad bow the Coart 
of tppetl coDilderrd tho erideneo ti bearing on thagallt or innocence of the lodiTidos] teens* 
ed twfore the Itlter tHirmed tfasjadgnenl of the triti Court, 39 C.I 4 .J. 1 17*23 Cr, L J. lOU 
efil Ind. Cts.820: 23 Cr. L J. 201*Bt led. Cti. 437. A judgment of to tppeUtte 
Court which does not set out or discuss the evldeuee 00 which the conelasioos tre based 
is not t proper judgment and la liable to betet aside, 29 Cr. L J. 1031*113 Ind. Cas.3S9. 
Ko judgment which purports to dispose of to appeal nnder the preceding section is a legal 
Judgment unless it cooUIni at least ({) the point or points for detcrrainatlcn raised the 
memorandum of appoal ; fill the decision thereon ; and (ill) reasons for the decision. 
ISCr.L.J. 3S9*>(S Ind Ca«. 673 ; II Cr. L d.S70»21 Ind.Cai 170; 37 C. 124; 24 ALJ. 313; 
17 Bom. Xt.R. 1033; 27 Cr. L J. SI3f92 Ind. Cat. 633. The judgment shonid show on the lace 
of it that the AppoIIale Court has applied its mind to the consideration of the evidence on 
the record, and the pteai raised bjr the appellant, both in the Conrt below and in his memo* 
random of appeal, 3S A. 393 at 394 It Is not necessary for an appellate Court to write a long 
and elaborate judgment, hat as Utd down In 2 Lah. 393, it is clearl;r its dutp not onlp to 
examine the CTidence but alto to write a Jndgment adotdlug a clear Indiostion that the 
appeal has been properlp trial and that the points urged bp the appellant have been doljr 
considered and decided. It ftiit In the discharge of Its dotj Imposed on it bp law, if It writes 
a Jndgment which cannot be followed witbont reference to the judgment of the 
trial Court, 29 CrLJ 703(11*110 Ini. Cat. 419 An appellate judgment cannot be 
read to connection with and as tupplemenur/ to the judgment of the Court of first 
Instance. It must bo quite lodepcBdent and etsad itself. The judgment shonid 
show on the Uce of it that the case of each accused has been considered and reasons 
shonid be given to indicate that the Court direeted judicial atteutloo to the ease of 
each aecosod. 33 G 133 There mutt be eol&eieDt materials in the appellate judg* 
tneot Itself to ohow that the appetl has been properip tried The judgment or order 
mnst best marks of such lotelllgeat apprecistlon on the part ol the appellate Conrt of the 
secessary facta and materlsU as would warrant the superior Court to infer that the eon* 
elusions were propcrlj arrived at bf the lower appellate Court, 27 Cr.LJ. 1404*63 Ind. 
Cat. 716 , A judgmeot which gives a snmmarp ol the facts bat does oot disouss the points 
nrged in the appeal memoraadum and does not give aojr retsoDS for bolding the eanviotion 
to be correct Is not a legal judgment, 29 Cr. L J. 729* 107 Ind. Cas 663 In the case of a Joint 
trial, the judgment of an appellate Court, dealing with the case of several accused should show 
on the fsee of it that the case of each accused has been taken into consideration and should 
state reasons as fir as may be necessary, to ebow. that the appellate Court bad devoted 
judicial attention (0 the cise of eaoh acoused. 39 C LJ. 117; 33 0. 133 ; 29 C. 241; 
16 Cr. L.J. 496*29 Ind. Gas. 336. An appellate judgment must be a eelf-oontained dooumeut 
and cannot be read in conneotlon with aud assupplementary to the Judgment of the trial 
Coort. It must Indic-ata that the Coort bed applied Ua mind to the case of each 
of the acoused and to the defence set up by him. 23 Cr. L J 113*76 Ind Cas. 177; 
13 Cr. L J. SS9* IS Ind Cas. 973 ; 2 Lah. 303 ; 2 Cr L. Rer. 91 ; 33 0 133 ; 20 C.W.N. 1296; 
(1918) H.W.N, 129 , Where there are several accused and judgment ol the Magistrate 
though it deals fairly with the case of the proseention as a whole does not give 
satiafactory reasons for accepting it against individual acoused separately, the judgment 
ought to be set aside and the Magistrate directed to restore the appeal to file and dispose 0 ! 
it according to law, after hearing Iresh arguments as to the complicity of each individual 
acoased, 2 L.W. 938*6 Cr. L. Rev* 433*16 Cr.L.J. 733*31 Ind. Cas. 173. See also 
6 Cr.L, ReT. 434*29 Ind, Ca8| 336 ; 22 C. 241 ; 2 Ran. 641. The provisions ol ihis section read 
with 8. 367 (6) supra, are applicable to orders nnder S, 123 (3} in eecnnty oases. 37 C. 0 ; 

33 C. 133. It is the duty of the appellate Court In every ease to examine for itself the evidence 
and to give the accused person the benefit of a reasonable doubt which it may entertain 

after such examination and It le alsoitsdaty to arriveat an Indapeodsot opinion as to the 

weight of evidence, Weir II. 933 and 936; 22 C. 24t. It is the doty of the appellate Court to 
notice briefly bot clearly the objectloni urged on appeal and how they are disposed of besides 
stating the points tor determination, the deoisions thereon and the reasooi for such 
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decisioD, 32 C. 178; 7H,L.T. 182. It ig diffieoli to Igy down an^ ralg with precision 
in order to determine what jad^meot ol an appellate Court compl;^ with aod (rbat 
jodgmeot does not complp with the requirements of this Code. The object, no doubt, of the 
liegislntore in formulating roles es to judgments was partip to eosore that a Gcimiaal Court 
ehould coQBider the case before it, m its different bearings and should on such consideration 
arrive at definite conolueioos and also anotherobject ma; have been, that the judgment 
should show that in fact the Criminal Coart had considered the evidence in a case of first 
iostanca or In a case of appeal and had found, in case of a conviction, that (he facts proved 
to tbo satisfaction of the Court brought an offence home to the person whom the Court 
oonvioted, 19 A. 5fi3 (P.B } iollwDtd in 24 A 1>.J. 318; 10 A.L J. 835. When an appellate 
Sfsgistrate after bearing the parties passed theorder*' appeal dismissed under S. 433, Cr. P.O." 
It was held that the judgment did not fulfil tbs ocnditfona of this eectiou and 6. 537, 
in/ro could not cure such a defect as it was not a case of omission or irregularity in the judg' 
ment but the absence of a judgment, 17 Bora 1..R. 6S1. A reciLa] of facts preceding an oBence 
without a discussion ot the evidence and without considering (be essential points ns to the 
ownership o! the thing stolen and the possibility of (ho accused having acted in good faith 
docs not satisfy the rrguirementa of (his section, (1912) Ilf.W.N.831s:12 U.L.T. 335si3 Cr. 
If J. 7I2»16 Ind. Cag. S20 tVhen an appellate judgment merely stated "after reading the 
evidence and hearing the learned Connsel for the appellant and the learned Government 
Pleader, I am convinced the Deputy Magistrate has decided the ctse rightly,” it was held 
that it was not a proper judgment, 23 c 420 For similar cases see 11 C. 419 ; IS C. HI): 
1 CnfN. 169; Weir 11,836; 1 Bom L R. 22S ; IS B. If. A humorous judgment Is not 
necessarily hid, 12 Cr. B J 464«fl fod Cae. lOOO When there is no proper judgment 
as required by this section the High Court will direct a re-heiring of the appeal by the appel* 
late Court, 13 B 11 ; 35 C 133 ; 7 0.W N. SO ; HC. 419; iSC. 110 ; 22 C. 241. Where in a 
criminal appeal there are a uumbet of appellants, it it the duty of the Court to consider the 
case of each accused sepantely having regird to (he charges against him, the special evidence 
dirteted against him, and bis particular defence If any, and omission so to consider (he case 
against each individual aceu^cd separately would vitiate the judgment, 43 hfLI O04«26 
Cf. L.J. 1089 - 88 Ind Cat. 177 where 2 £. W. and 1918 MW.N. 129 are /oilseed, 
39 C. 133. When ecv appellate Court hes eigned the judgment it his no power to re-heir the 
appeal even la cases wbete a pleader appearing for the appellant wnsnot beird and he 
requested the Court for an opportunity of being heird. {1923} Pat, 237. 

Other than the High Court.~Tbe Chartered High Ccorts are n'jt goverood by the 
mies contained in Chapter jCX VI and br tbo provisions ol this section as to the rccordiug 
of judgmrnU 

The Proviso. *-This prcrlso enacts tbvt (he accused shall not bo brought up or 
required to attend to heir Judgment delivered naless the Coart otherwise dirocU 

425. (1) Whenever a case is decided on appeal by tho High Conrt 
under this Chapter, it shall certify its judgment or 
order by High Court order to the Gouft by which tho finding, sentence 
^kfio'werc^rt!'^^'^' or ordor appealed agaiDst tvas recorded or passed. 

If the finding, eenlcncQ or order was recorded or 
passed hy a Magistrate other Ihon the DistHct Magistrate, the certifi- 
cate shall be sent through the Distnet Magistrate. 

(2) The Court to which the High Court certifies its judgment or 
order sli.all thereupon make such orders as arc conformable to the 
judgment or order of Iho High Court, and, if necessary, the record 
shall be amended in accordance therewith. 
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TtU»<^lionpro«5d«tlt»»lineM«4«W»Jt7 llm Itlijh Cjtirl und^r tl»U 
Htcb Court (hkli certlff fU Jadgment o( iifd«t to th« lowfr Giurt eori''ern«4 «ii4 iloi i-iner 
OoQrt th»U thereupon tn«ko inch ord'rt ftn eonfonn ii>!A to the Judgment r/f itio IHgti 
CoQCt, »cd, it nroaitr;, tb« rc«<ord abtii 1>« «nicnA«d <n vxoriui'a miih Iba jniztifmi or 
«rj« of tbe lllRh Court. 

4-26. (1) Pending any appeal by a convicted per^-on, the 
Appeiiato Court may, for roawnn \/i hn recorded 
Utt« appM? *a wntmg, order that the execution of the 

^Uat«cf*pp«iUnttm sentc&cc Or order nppcakd ngamnt be ff«*ipcnl(id 
and. also, if he ih m confinctncnt, lliat ho bo 
released on bail or on bts own bond. 

(2) The power conferred by this Fcclion on an Appollnte Court 
may b- exercised also by the High Court m the case of any ofipcal by 
a conTjctcd person to a Court subordinate thereto. 

(3/ When the appellant tn ultimately sentenced in irnpri'fonnjent, 
penal Fomtude or transportation, the tune during which he ii i ‘0 ru* 
leased rhall bo excluded in coinjMiting the P;rm for whh'hliniHUO 
sentenced. 


Scope of the oectiOR ~Tli>a tr'iu/ii aoU lim llittifi 

to ori«i ihe rstp'si.'/n p»ri4)«»> •» (/> ritK«>«! Uik tttl (ix ImII 

li fa« fi <R ei'vi£o«a'nt V/t»n ttIM* l/j tl.« tliyb OxiO {ikxdiof' nn n|i|'n<i nxil 

the lJ»gUv»te fe:et»n r*U«i,U )i •> »«(*i lo n'xinimVii 

CcssMi. th« S'tg.elnV' i« t/7ar.A !'/»'< '/fi II ttn I>v1 <>»t ft'i/ilrc'l ihx 

Bfjh Ccvn'* cri‘t Jo tt/* fr%tV‘‘oUtKf- ihtu of i/<« iftfiU firotti ttnlUii' 

nsirk^t ihfcl lh«7 tsait U/ lA’A'. <lrl/.r-!nil}r ib«t «M ),•t) iiiiMt 1<'< ml 

tht rttfitj •n *f« fr>v>avy4 l/)r(b« in'iy‘‘* lifwsjrM Uri 'il Uti ''fbi ml 

ToKfi Z3C S/i »U/*2C,y/ B I* V/h»o h« Umo! urn I'mili 

hKir.tf » f~iuy.“9 *d.".‘U t‘./* or I't l^iU »r Uitt it llH'i 

>i firt if «!:« i>»Vvv* »■** f.tcvf np Xht of IJjt 

ci'*. It th'feij tri'rt »L» ',1 tL* Vt hUJ 1103* 

as Cr LJ 3.57=£l iBd (Ue 7J» K Wk*. , . J .</• ht. »ril/ in »ujp«nil 

the MT'Uee* »p l&e »sr«ni;« t,* *a t.> bio 1 H H C »! (Appx * 1 •* *f 

be etithsn’.r so easwsS bis ewa MaSes-oe fc7 tb* o^n»jct K tf.O.Ji, 

(Appx.) 1 . 12 ff B. :Cr.) 47 Wtea » Sew^at Jedge le tn*tind»i ihe operalion of » m/jUo** 
]pMied by » ««ocd eWi 5tisatr»te, »* wn held *a»i hi* *c»too wvj liiegtl a’ld tbt* !>.* J-lwi* 
daneg wbseb the *«at«SM w»* k> illigillr tuper.d^iS eoaSd DOt be eielttSed nnd.er Ji/j* 
tsoa ja cotspavmg tba tersa of lb» Moseace eeea thsagb the rsalt of »nch 
that tbe aocated bid esc»p^ a cossiienb!* poctioa of the »«ateae« of ngefOifjaijArXy..*^..* 
parsed OS tbeta. TbeHigb ConrS la »«ti»ag «>do tbe illegal otderof lbeSs»li.»it */>*>& 

C3 fQwer to eobaace Ibe paasifctaeat nolens it mi *bo»a that ihaotir^vii' 

sns ioadeqaate. Weir It, SCS. Ccderlbi* ceetioa a Sesstoss Jodge m aC-.n;;. f 

power to pSiSS aaordertbsttbepriioneteib* bad loea eontisied ud seu'Aou^ « 

of law by a KQbsrdtoate Coast thossld b« treated as aa woder-tHti ,j. -v 

disposal cf the appeal batwbeaaa order tor deteoUso IR the E.Jo'aisaioi;-;-.,^, ^ 

**«3teo<eof irapnaoncjtst bad beeo pa«d oo an atcased perasic! lit-* 

vitbio thexaeaai&g o£ thU ceelioa. and tbeotdeoo! tbe Se»>i3sa«tz2g- ,. - 

^b««*nteae»>Podtrth»5aecttott would gotpterent the eatryier tmt -o' j. j, ^ - ^- — 

tloo loth* Befortaatotyaa aceb deteatioa order is not laeJai<(C> .... 

j_p,Q,,aBdadisttoelioa Utaadetn S j. sni. SandSOoI theBei»'tuA>.>'y->..„., , . — •" 

otdettota«teati<jaanaa«ateae«.lS Cr.U.lM—tllad-Ca* ' 

SS 
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UD^nr 6. 49S, in/m, to rcloasofl oonrlcted person oa bull nhothcraa nppa'it has been preterrod 
to bim or not. When rcfuslog ball tbe Besstoos Jadge may suspend <ha eontanoaot tbe nppel' 
lant pending bla nppeai, 3 W.R. lOr.) 87. Wboroan appellant Is roloasod on ball by tbs Illeh 
Court pending an appeal tboroto, the bond should bo for tho npponranoo of tbo appellant 
boforo (ho Kfagistrato and not for bla appeanneo fn tbs Iffgh Court to answer tbo charga* 
16S3 A.W, N. 44. Tbo cfTcot of an order by an appoUste Court susponding tfao oxocutton of a 
sontonco pending disposal of an appeal Is that the appollant Is detained In Jail nod treated in 
all respects as an under trial prlaloncr, 0.0. No. 2JJ3 Jui. dated 29-JO J928, Rule 20T, Afad, 
Cr. Rules c/Pr Wbenorertbe appollato Court suspends a sentence of imprisonment under 
this scotion. it sb.al] send a copy of Its order to tbs superlntondont or keeper of tfao jail in 
wbich tho appoilant is confined, Rule Cl, Mad. Cr. Rules o/Pr. Ths period of suspoasion will 
not bo counted toivnrds the term o( Imprisonment imposed on the appellant by tbo trial 
Court BO that il the appeal dismissed, tbo appellant sriil have to undergo tbo full period ot 
imprisontnonl irrespeettvo ot tbo period ol the suspension of the sentoneo. 

Sub-acctlon (2) -«Tho High Court also is empoiverod to suspend tbo sontenoe oven 
though tbe appeal ban been proiorrod by the oonvlctod person to a Court subordinate tboroto. 
OteouTse B, 498, In/ra, einpoweri the High Court In any case wbotfaer there bo an appeal from 
couviclion or not to dirool that any person be released on bail. The power of tha High Court 
to gr.ant bail under this sub'seetlon is undout)t<>d, but It will only fntarfen with the disete* 
tion exercised by tbe Bessions Judge In rofualng bU|, If that discretion was msnifesly wrong 
or If, in faee, no real dlseretion baa b^n exoroloed. As pointed out (t fn 37 0. 4t7, although 
the High Court has unfettered powers to grant ball, yet iu exorcising these powers, tbo High 
Court ought (a have regard to the limitations imposed on lower Courts In this oonneotlon In 
the cssool persons actually convicted ; ibeprinoipio wbleh will necessarily guide tbo Court fn 
granting bail is whether there are reasonable grounds for believing that the Appll&anls 
commitied tbs olTenco in ijuosdon, 27 Cr. h J. 3t0» 62 Ind. Cai. 703. 

Staying execution of sentence of death pending appeal to Privy Counetl.— 
With regard to staying execution of tbs sentence of death, tbeir Dordsbips of the Trlvy 
Council are unable ta Interfere, The Privy Council fs not a Court of Criminal appeal. The 
tendering ol advice to Ills Majesty os to tho exercise ol His Prorogatlyo ol Pordon Is n matter 
for .'be Executive Onvernrnenl and is outside their Lordships' province. It is, of course, 
open to llin convicted person's advisers to ootitjr to tbe Oovecamout of India that an appeal 
to the Privy Council is ponding. Tbe Oovernmeat of lodia will no doubt give due weight to 
the fut and enns/der the ciroumscancev. Dut their I/orJtblps do not think iloooetsary to 
express any opinion ae to wbeiber the sontenoe ought to bo suspended, 42 0, 739 at 741. 

427, Wbon an appeal is prc’jonlcd unJor section 417, tho High 
Court may i<tsuo a warrant directing that tho 
Arret of accused in accUBcdhc arrested and brought hoforo it or any 
appeal iroju ac- 3 ujiul. fliibordinato Court, and tho Court before which ho 
14 brought may commit him to priaon ponding tho 
di>!pf><vil of tho appeal, or admit biro to bail, 

Till, sredon provides that the High Court may IissuQ a warrant for the arrest of the 
accuard wbvn an appeal against AC<|ultMf Ms been presented to It under B. 4|7, supra. It Is 
gsnrnDv undesirable tint (he prisoner's fate should be discussed while he remained at large 
mots e*piici«))y III otpiui ca«s where tbe Oovernment should apply for an arrest uf the 
accu^d unJrt thU .ecUon, fi A 823 at 829 ; 3 A. 359 j | 0. 231. Tho admission ol an appeal 
under 0 siT. sa;f(i, has the efl'’ct ol revising the proceedings against lbs accused wbohss been 
aojuliud and tbe arrrsi of such person pending theappcal could be ordered under this section, 

2 A. 319 ITU.). Tbs accused whan arresisd and brought before the High Court or any Court 
BolivirillnaU (n It may M rommitinl to prison Pending Ibeditpoaslof the appeal or bsm*y be 
tairased vn Vail When tbs person so arrested fs conviolsj by tbe High Court the sentence 
will runnMtmw the d. Is cl arrest but only from the aoloal dale of coromllUl to iell alter 
eonsirlhn, 6 C Is n 9l2at332. 



Ss. 437—428] 


OP AFPEALS. 


779 


428- (1) Id dealing with any appeal under this Chapter, the 
Appellate Court, if it thinks additional evidence to 
Arpcii*^ Cooft mjijf 1,0 necessary, shall record its reasons, and may 

oreircctittobot^teo. either take Bticb cvidcnco itsclf, or direct it to bo 

taken by a Magistrate, or, when the Appellate 
Court 18 a High Court, by a Court of Session or a Magistrate. 

(2) When the additional ovidonco is taken by the Court of Session 
or the Magistrate, it or ho shall certify such evidence to the Appellate 
Court, and such Court shall thereupon proceed to dispose of the appeal. 

(3) Unless the Appellate Court otherwise directs, the accused or 
his pleader shall bo present when (be additional evidence is taken ; but ' 
such evidence shall not be taken in the presence of jurors or assessors. 

( 4 ) The taking of evidence under this section shall be subject to 
the provisions of Chapter XXV os if it were an inquiry. 

Scope and Object of the eectlon.-^Tbo object of tbs icetion la toprsTcst a 
tnsa'a eseaps through lomo esrelcasoesa or tgooniocs of the Slagistrsts or the Tindiestion of 
5 wroogfullf aecuted panoo'a inooeeaes lahers through ctrslsaiuess or fsnoraaes ha baa 
oznhtsd to record lomstbiug to elueldate tba troth. IS W.R. (Cr.)Sl; 28 Cr £>J. liTls^SS 
lod. Cas. S9S. Tbli ccctlon giraa (be appalUta Court a wide diaorelioo. All that ia seceas* 
•ar7 U that au appellate Court whan direoUog tbs takiog of further sridaoee abould record • 
Ika reaaooa. The luieotloa of the Lcglalatoro ia to empower the appellate Court to see that 
Joatiee la done between the proaceutcr aod the perwo proaeeuted aod the appellate Court 
fiudi that eertala erideuce U uecetaar; to order to euabls U to glre a correct findlogit would 
be Juftified io takiog ectloa under this eectloo, 7 Lab. 148. Where a Beasion a Judge failed 
to exerclie hia discretion bf briogiug 00 record certslo stateroents of whneases before the 
committing Ksgutrate as eridence aod the appellate Court oa appeal la of opinion that those 
statementa are material for the disposal of the appeal, the appellate Court under this sectiou 
may direct the Sessione Judge to hclog opoq the record thoea atatementa ol wUoessee alter 
giving aotlce to the accused ae required hj eub-aeotlou (3) of tbia aecliou, 27 Cr L J. 8l3a - 
fiSIod. Caa. 477. The provUlona of the eectioo oaa properlf bo availed of ia orde'r to have 
legal evidence when the evidence oa record bie bees found to be Inadmissible In such a 
ease there is no questioa of enrprise. TTie evidence found to be laadffliaalblo bu been let in 
without any objection by the accused aod it cannot be laid to be a case ol the proseontioo 
having ample opporiunltlea to produce eertala evidence at the original trial had failed to do 
so and songbt to rectify the omlwloa oo appeal. Where the evidence was tendered but such 
evidence should not have been admitted by the Gonrt, it is on very much the same footing as 
a confession inadmissible lu evidence for want of the certificate, eto., the law specially allow- 
ing the rectification by enacting B. 433(3) itt/ra, 39 Bom. L.R. 646s29 Cr. L.J. 990»112 
lud. Cas. iiO. Tbe powers conferred by this section on the appellate Const are not Intended 
to be exercised in cases In which the pioseoatiqo baring bad ample opportunUies to produce 
evidence have done so and that entire evidence fells short of sustaining tbe charge, 36 If. 437— 
yicr Sundara Jpgar, J„ see also 23 C X..J. 473. The diseretloo to be exercised by the appellate 
Court is not an arbitrary discretion, as is shown by the provision '* it shall record its reasons," 
but it should not be exercised espeoivlly against tbe accused when the prosecution fails on 
the evidence on record, 42 U. B83— :per Sada»va Ayyar, /. It would not be creditable te the 
sdmIafstratiOD of justice that a coarietion of • charge, if otherwise sustainable, should be 
upset owing to a miseoneeptiou on the part of (be prosecution to tbe proper mode of proving a 
statutory requisite not afiecting the merits, a zaiaoonception shared by tbs trial Court. Tbe 
Appellate Court when it has the atatnlory power to prevent such miscarriage by directing 
fceeb evidence to be taken It should act nodet (hU section— j>er IVnffu, C./., In 43 K. 883. 
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under 8 49S, infra, to release a convicted person on ball vvbetherao appeal haa been preferred 
to bizQ or not. When refusing bail tbs Sessiona Jodgc may anspend tba sentence of tbe appel- 
lant pending bis appeal, 3 W.R. fCr.} 57. Where »a appellant Is released on bail by tbe High 
Court pending an appeal thereto, the bond should be for tbe appearance of the appellant 
before the Magistrate and not for his appearance lo the High Court to answer the charge' 
1835 A-W. N. 3). The efiect of an order by an appellate Court suspending tbe execution of a 
sentence pending disposal of an appeal U that the appellant Is detained in jail and treated la 
all respects as an under trial prieioner, Q.O. No. J44S Jud. dated lS-10 J9Id, Rule 267, Mad. 
Cr, Rules of Pr Whenever the appellate Court aospends a sentence ol Imprisonment under 
tbis section, It shall send a copy of its order to tbe snpsrintendsnt or iceeper of the jail in 
which the appellant is confined, flule 61, Mad. Cr. Jlttlcs of Pr. Tbe penod of suspension will 
not be counted towards the term of imprisonment imposed on the appellant by the triaf 
Court so that tf the appeal dtsmtssed, the appellant will have to undergo the full period of 
imprisonment irrespective of tbe period of the snspension of the sentence 

Sub'section (2). — The High Coart aleo le empowered to suspend the sentence even 
though the appeal haa been preferred by (he convicted person to a Coart aabordinate thereto. 
01 course S. 498,<n/ro, empowers the High Court in any case whether there bean appeal irora 
conviction or not to direct that any person be released on bail, Tbe power of the High Court 
to grant bail noder this sub-section is undoubted, but it will only interfere with the discre- 
tion exercised by tbe Sessions Judge in refuaiog biil, if that discretion was manifasty wrong 
or if, in fact, no real discretion has been exercised. As pointed out It in 57 C 412, although 
the High Court has unfettered powers to grant ball, yet in exercising these powers, the High 
Court ought to have regard to the limitatioas imposed on lower Courts In this connection in 
tbe case of persons actually convicted ; theprioelplc which will neoessarilj guide tbe Court in 
granting bail is whether there are reasonable grounds for believing that the applicants 
committed tbe offence in question, 27 Cr. L J. 319** 92 Jad. Cas. 7D3. 

Staying execution of aentence of death pending appeal to Priv'y Coune)}.-» 
With regard to staying execution of the seotenoe of death, their Lordships of the Privy 
Coaneil are nnabie to interfere The Privy Connell is not a Court of Onrainel appeal The 
tendering of advice to Ris Majesty as to tbe exercise of Qts Prerogatlye of Pardon is a matter 
for ."he Executive Government and is ootside (heir Lordships' province. It is, of course, 
open to the convicted person's advisers to notify to the GoTernmeot of India that an appeal 
to tbe Privy Council is pending. Tbe Government of India will so doubt give due vreight to 
tbe tact and consider the circumstaoees Bat their Lordships do not think It necessary to 
express any opinion as to whether the eentenoe ought to be suspsuded, 42 C. 739 at 741, 

427. When an appeal is presented under section 417, the High 
Court may issue s warrant directing that the 
Arrest of sccBscd in accused bc arrested ftnd brought before it or any 

appeal from acquittal. subordinate Court, and the Court before which he 

is brought may commit him to prison pending the 
disposal of tbe appeal, or admit him to bail. 


This section provides that (he High Court may isssne a warrant for tbs arrest of the 
accused when an appeal against acquittal has been presented to it under 0. 417, supra. It is 
gearrally nndesirable tbit the prisoner’s fate should be disonssed while he remained at largo 


more especially id capital cases where tbe Oovoeameat ahonld apply lor an arrest of the 
accused under this sootion, 9 A 32S el 529 ; 2 A. 356 ; 1 C. 281. The admission of an appeal 
under 8 417, supra, has the effect of revising the peocesdtags against the scoasad who has been 
acquitted and the arrest of sneh person pending thoappasl could be ordered nnder (his section, 
2 A. M9 IF B.). The scensed when arrested and brought before the High Court or any Court 
anhordinnte toU may be committed (c prison Pending the disposal of the appeal or be may he 
taleatedonbail. When the person so arrested Is convictod by the High Court the sentence 
will rnu not from (be dale of arrest bat only front (he aataal date of oommittal to jail after 
eonviellon, 9 0 L R. 3(9 at 352. 
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428. (1) In dealing with any appeal under Uili Clmpler, Urn 
AppcIInto Court, if it thinliR additional evldmco to 
Arreiuu Coarim»y bo necc«5R.ary, shall record iU rravinR, and tnay 

Uke further cvia(Do« . ^ 

or direct it lo bo uVen. Cither take Ruch cvidcnco or direct it to Ijo 
taken by a Magistrate, or, when the Appollato 
Court is a High Court, by a Court of Session or a Magislralo. 

(2) When thn additional evidence is taken by the Court of Session 
or the Magistrate, it or ho shall certify such evidence to the Appollato 
Court, and such Court shall thereupon proceed to dispose of the appeal. 

(3) Unless the Appollato Court othcrwito directs, the accused or 
his pleader shall be present when the additional cvidonco is taken ; but 
such evidence shall not be taken in the presence of }urors or as-sessors, 

(4) The taking of evidence under this section shall bo Bubject to 
the provisions of Chapter XXV as if it wore an inquiry. 

Scope and Object of the aectfon. — Tbo objMl of tho icetlon ii to prereni a guilty . 
man'i escape through some cstelcisncse or ignoraoce of the Maglitrsto or tho Tindieetlon of 
a wroDgfally accused persou'e innocence whero through ctroteisoesi or igqonnce ho hat 
omitted to record toDiethmg to elucidate tbo troth. IB W.R. (Or.) St; 26 Cr. I 4 .J. 117(b>BS 
Ind.Cat. 89S. Thle ecctlon glrea tbo sppelUte Court a vrido discretion. All that ii neoess* 
Lsry is that au appellate Court when direotiDg the Ukiug ol further oTideuee should record 
its rasooi. The intectlou of the Legislature is to empower tho appollato Court to soo that 
Justice is done between the prosscutor and the person prosecuted and the appellate Court 
finds that certain endence is necessary in order to enable it to glre acotrect finding It would 
he jnstified in takiog action nndet thic section, 7 Lab. 148. Where a Sessions Judge failed 
to ezetoise bis discretion by bringing on record certain statements of witnesses before the 
committing Magistrate as erideuce and the appellate Court on appeal is 0 ! opinion that those 
Btatements are material fur the disposal ot the appeal, the appellate Court under this section 
may direct the Sessions Judge to bring upon the record those statements of witnesses after 
giving notice to the accused as required by eub'seotion (B) of Ibis sectiou, 27 Cr L J. 813= 
93Ind. Cas. 477. The provlslous of the eectioa can properly be availed of in order to have 
legal evidence when the evidence on record bas been found to be inadmissible. Jn each a 
case there is no question ot surprise. The evidence found to be ioadmissiblo has been let In 
without any objection by the accused aod it cannot be said to be a case ot the proseoutioa 
having ample opportunities to produce certain evidence at the original trial had failed to do 
so and sought to rectify tbe omission on appeal. Where the evidence was tendered but such 
evidence should not have been admitted by tbe Court, it is on very much the same footing as 
a confession inadmissible in evidence for want of the certificate, etc., the law specially allow* 
ing the rectification by enacting 8. 633(2) tnfra, 30 Bom. L.R. 648=29 Cr. L.J. 990=112 
Ind. Cas 110. Tbe powers conferred by this eectioQ on the appellate Court ate not Intended 
to be exercised In cases in which tbe proseention having had ample opportunities to produce 
evidence have done so and that entire evidence falls short of sustaining the charge, 36 M. 437*— 
ftr SMndaraAyyar.J.t see also 25 C L J, 473. Tire discretion to be exercised by the appellate 
Court is not an arbitrary discretion, as is shown by the provision " it shall record its reasons," 
but it should not be exercised espeoially against the accused when the prosecution fails on 
the evidence on record, 42 M. 883 — per Sad<uiva Ayyar, J, It would not be creditable to (lie 
administration of justice that a conviction of a charge, if otherwise sustaiaable, should be 
upset owing to a raiseoneeption on (be part of the prosecatian to tbo proper mode ot proving a 
statutory requisite not aflectlng tbo merits, a mlsooneeptlon shared by the trial Court, Tlie 
Appellate Court when it has the statutory power to prevent such miscarriage bydlraelt|^ 
fresh evidence to be taken It should act under this sectiou— TTallu, O.J.% lo 43lf, 
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The necessity o£ recording additional e/ideooe meet be apparent from gometbing on record 
alre'»d) and cannot be derived Irom external ioIozmstioD, 3 L.B.R. 115. Tbia aeftttca does 
•not empower the appellate Goart to call far • fresh dodiog from the Subordinate Magistrate, 
■5 Cr. h. Rev. 272 ; 2 Cr. L Rev. 357. The Appellate Court will not, except in very 
exceptional circumatances, direct that factfaee iaguiry ebould be made or that additional 
evidence gfaouid be taireD, 25 C.L J, 573 ; S A. 317 at 231. Where an appellate Court finds that 
the trial Court bad committed an illegahty In procedure by failing to comply with the 
imperative provisions of S. 256, supra, such a case will not fall within the provisions of this 
section. The case caunot be remanded for tatciog additional evidence when an illegality has 
been committed by the trial Court bat it can only be done when the appellate Court thinks 
it desirable that further evidence in the case should be recorded. A direction therefore by 
the appellate 3oart under this section to allow the appellant to cross-examiBe the two prose- 
cQtion witnesses and the Magutrata to record and certify the evidence to the appellate Court 
is bad io Jaw, 53 B. 578. This section does not empower the appellate Coart so to act in case 
where there IS no evidence legatly capable of anstaioing the charge but contemplates a 
further inquiry by taking additional evidence to be directed by the appellate Court when 
the conviction by the lower Coart hsi been based upon some evidence which might legally 
support it, but whieh, in the opinion of the appellate 'Court, Is not quite satisfactory, 
g B.L.R. Appx 31 at 32; 32 M.It J. 73at 82el0 tf.L.T. 506. This seetloa does not empower 
an appellate Court to call for a fresh finding from the subordinate Court after taking further 
ovideoee and the appelfite OonrC esnnotacton such fresh fioding, (1915) M.W.N 778— 
i6 Or. Xi J 79»26 Ind. Cas. 671 ; 9 U.L.T. 536sl3 Cr. L.3. 2d9>»10 lad. Cas. 299; 1 Pat. 
L.J. 99 : 3 CL.J. 323»3 Cr. t<.J. 395. This section does sot warrant an appellate Court 
eending a esse to the police for investigation when tbe caee has been originally taken oogoi* 
aanee of on .i eomplaiot to the Coart. 1990 A.Iff.N. 230. This section has no application to 
proceedings Qoder 8. 476 C, tn/rn, aod additiooal evidence cannot betaken by tbe Court, 
Si M. 603. folloioing 33 U. 63. 

In deallas wftb say appeal under this Chapter.— The power to take oresii for 
further evidence given by (his section is expressly limited to appeals under Chapter ZXXI of 
the Code. This section allows additional evideoee to be admitted to appeals against acquit- 
tals as well as io appeals agaiost ooovlotioos although o isea in which ibis power is exercised 
wilt naeunlly bo rare, 25 M L J. 169, There isootbiogjo this section to preclude an 
appellate Court (com endeavauriag by this means Co ascertaia the value of atatemaats made 
by a defeooe witness ortolimit (he application of this seollon to the receptioo of tnersly 
focmal evidence, 59 M.L.J. 67d— 1925 fif.Uf.N. 777. 

The appellate Court, if It thfnlta addft/ooaf evidence to be neceesary.— 
This section requires that tbe appellate Coort ahoold consider additional evidaooe to be 
ntesisarjj. The ward 'necessary ‘ does not import that it should be possible to pronounce 
judgment without additional evidence. There la no restriction m the language of the 
secCion either as to tbe nature of the evideoceor ttiit it in to be taken for tbe prosecatlon 
only to be invoked when formal pcoot la aeoessiry in the prosecuiioa evidence and the 
power of (be appellate Court is not oecosssnly restricted to order re-trial In such a case ; 
35 Cr, L J. 4C>ls?7 lad. Cas 43f. The iaogoage seems Co lodioata cases where there being 
already evidence oa record, tbe Coart coaslders it to be unsatisiactory or where the 
ovideneo on record leaves the Coutc Ineocli a state of doubt that it considers it necessary to 
enatile ti to decide tbe case to have further erideooo. The nscessitp must be determined on 
the facu ol each c»se, 22 MLj. 73«f0 U.L.T. 599 ; 18 Bom. L.H. 739, Itisbettorto 
take action under this section when thsappetUte Court find* that cerUia witnesses, who 
ought to hare been examined by tbe lower Court, hare not bean eratnlned, 31 C. 729. 
Where au adjournment to procure atCondaaoe of witnesses Is refused on the groatid that tbe 
witnesses were men of straw, tbe Higb Court diraeted the evidence to bo taken and ceriifled, 
19 M, 375; 6C.L.J.391. To prevent a misetrriage of justice, the appollato Coort should 
lake action noder this section to lOpply adefect la formal proof, 43 If. 5S5> Thlssoctlon 
does not apply to orders pused under 8. 133 tupra, a# they are neither appellate nor 
r«ri4]9aaI.Z9Cr.L.J..221wl92aJ. Cat.731: 330. 913. Olscorerr of fresh evidsnoe alter 
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filing in ^ lafnelenk ground /or idduclog fresh cTldenco before the 

irrcIHte Court, 9 UL T. 323,/of/otnn9 91 U. fit. 

Shall record lia reaaona.—The i«wer cannot bo riercljcd arbitrarily; (ho sppel. 
late Court fi bound to record Us reasons and «h<*n It failed (0 do so tbe conviction had was 
wlaslde, BMLT.ttS; 8 U.L T. t2as(t9t01 H.W.K. 829«11 Cr. L.J, 734-8 Ind. Cas. 
943 . In 9 H.L T. <OC-10 Ind. Cat 790 it was held that this wis only an irreguhnty 
cored by 8. S37i infra, but tbo conviction was set aside On another illegality which tbc 
blagi<trilc had committed. 

May either take auch evidence Itaetf or direct it to be taken.— The appellate 
Court when dealing with an apoeal may direct tbe additional evideoce to bo taken by tbe 
lower Court or may U««It record such evidence, 6 C.L.J. 251 at 252, But if an appellato 
Court finds an imperative provision, o! law. a.y., (he examination of tbe accused under 
5. S42, svjTO, has not been complied with, the proper procedure is to set aside tbe conviction 
and sentence and remand tbe e.ase to the trial Court to comply with the provisloos of hw 
aod deal with the case on the merits, 40 C I«J. 319=26 Cr. L J. 313 = 84 Ind. Gas. 457 ; 
51 C. 933. An appellate Court should not refer to evidence which did not form part of the 
record of tbe proceedings before tbe trial Court, 8 U.L.T. 61 ~ 11 Cr. L J. 221 Ind, Cas 12. 
^Nlien on app&al from a conviction by a Deputy Magistrate, the Sessions Court got additional 
evideuce taken andona eonsidention of such evIdeDCo confirmed the conviction and dismissed 
tbe appeal, it was held that there was no farther right of appeal, 27 C. 372 See also 
6 B R C.B. (Cr. Ca.) 64 ; 8 W.R. (Cr ) 59 : 19 W-B fCM 33- 

Sub»aectIon (3) — The Court or Magistrate Uklog additional evidence is to merely 
certify such evidence to the appellate Court Tbe Court or Magistrate bas no power to 
sxpKss any opluiou on it or to record aoy fiodiog or judgment which is tbe function e! tbe 
appellate Court. 3 B L R. (ip, Cr ) 62, but the Court or Msgistrste is competsut to act 
under S, 479 , infra, if ao oSeuce against public justice as is described under S. 195, supra, is 
committed by a witness whose evideuce is on record 6 B.L.R. 693 (F.B 1=15 W.R, (Cr.) 64. 

Sub'Sectlon (3}-‘UaI<es tbo appellato Ourt otherwise directs, (he presence of tbs 
accused or bis pleader is aecestary when additional evidence Is recorded. In 24 M, 523 tbs^ 
High (Tourt took additional evidence in tbe absence of the accused when hearing appeal from 
a conviction bad by the Sessions Court. Additional evidence under this section shall not be 
taken in tbe presence of the Jororsor Assessors. This is tbe only case where a (Tourt of 
SessioDS is aotborised to record evidence in (be absence of the Jury or Assessors, 5 A. 136, 

4Sd. When the Judges composing the Court of Appeal ate 
equally divided in opinion, the case, with their 
Judges oi^Court of Opinions tbereOD, shall be laid before another Judge 
Appea^ are equally jjjg game Court, and such Judge, after such 
hearing (if any) as he thinks fit, shall deliver his 
opinion, and the judgment or order shall follow such opinion. 

Scope of the section.— Two points are worthy of note in connection with this 
section ..firai, that what ii laid before anotber Judge is the case, and, ateondly, that the judg> 
ment or order follows such opinion delivered by such Judge When in a trial of two or more 
prisoners, with regard to one of whom, the Judges composing the Court of appeal are agreed 
Id tbeir opinions while as regards tbe other, tbo judges maybe equally divided in opinion 
in such a contingency it is quite possible to maintain the view that, upon a reasonable 
interpretation of tbe term “case*’ wbat has to be laid before another Judge is (ha ease of 
tbe prisoner as to whom tbe judges are equally divided in opinion. In a ease where the 
Judges are equally divided in opinion upon the question of guilt of one accused I'erwn, 
though upon certain aspects of the ease they may be agreed on tbelr view, fa lueh a ronlln> 
geucy, wbat is laid before another Judge la not tbe point or points upon which tbe Ju.lg^ 
are equally divided lu opinion but tbe "cate.** This obviously means that, ro Nr as a 
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Accuati U co'QceT&&3, th« filialA cua la lali belord the iblrd 7ti3ge, aaS ifc Is his 
4utf to consider a)l the points ioroWed, before be deUvers his opinion upon the case. The 
judgment or order foIloTrs such opiaioa which need not secessaril; be the opinion oi the 
majority of the three Judges : for iQsUnee at the ongioal bearing of the appeal one Judge 
may consider the prisoner not gulUf, another Judge may consider him guilty under one 
Eeciion of the Indian Penal Code and liable to be punished in a certain way; the third 
Jodge may find him guilty under a different seetion and pass such sentence as be thinks fit. 
It is this last opinion which preralta snbjeot to the pcorMions of B $77, supra in the case of 
■confirmation of sentence of death, 3S C. 202 at 208-9 ; see also 27 IS. 271. If in any case o! 
murder under S. £02, Lp.Q,, one finds two Judges are in disagreement over the question of 
sentence, one favouring the death peoalty the other transportation for life, that in itself )a 
a Bu£Qcient giouod for holding that death penalty should not be infiioied. This is not an 
inflexible rule or that the third Judge to whom the matter is refsrrsd on a difference of 
■oplmoQ on the question of sentence, ie not required to go Into the case himself, whether the 
■case before him is or is not a fit one for the infliotiou of the death penalty, 33 C.W.H. 1229 
at 1234. Bee 8 378 supra, and the notes theraoudez at p. &9&— 69T. 

Equally divided in oplnfon.'—The Judges may be equally divided in their opinions 
on a point of law or on the merits of the case. S. 36 of the Letters Patent whioh lays down 
that the opinion of the senior Judge will prevail has no application to a case faliiog nnder 
this section. Difierence of opiaioa between Judges bearing a refereoca under section 907 
4upra, wlU be governed by this section, 19 B. 492 at 475 ; 27 C, 391 at B93 and 692 at 910 
8. 99 of the Letters Patent applies to a case ondez B. lOT, Oovernmeot ot India Act, 
Cr. L.J. 23evS4 iDd. Cas. 169 ; see also 47 C. 433 ; 39 U. 750 (F.fi.). 

The case shall be laid before another Judge.— Au amendment was proposed to 
have the otse heMd belote the two Judges who differed, with another Judge, coustltuting a 
Beach of three Judges, but It was not accepted. The whole case is to be considered by a third 
Jndgeca all the points involredand It will be accordiDg to the opinion of such Judge the 
judgmeat will follow, 33 C. 202 ; 13 C.W.H 19 : 21 Cr. L J. 947«66 falCas. 631, See also 
30 Cr L J. 933sll8 lad. Cas S77 But the third Jodge should *sot differ on point of asree* 
sneot between the two differing Judges, the third Judge beforewbom the case is to be laid ts 
not bound to hear the pleaders ; the wording of the Bectioa is *' such lisarinq if any, at he 
fit"; but as a matter of practice full argomentB are beard especEally iQ Bef erred Trials. 
Under this section the third Judge before whom the case is laid is required to deliver his 
opinion and the judgment or order shall follow snob opinion. That does not enable the Judge 
to refer the point Involved in the case to a Fall Bench. Beletences to the Full Bench are made 
■under the appellate side rules by s Division Bench and the third Judge sitting alone oannothe 
«ald to be a Division Bench, 29 C.W.H. 479 -41 C.L.J. 337 -*26 Cr,L.J. 915-8S Ind. Cas. 979. 
The third Judge may, If be thinks fit, place the matter beloia the Chief Justice with a request 
to refer the case to a Full Bench. The third Judge to whom a ease is referred should not 
fflQet on a point In which both the referrtog Judges are agreed uoless there are very strong 
■grounds for doing so, 22 O.W.N. 743«28 C.LJ, S2»19 Cr. L. J. 733«56 Ind. DaS. 893. 

430 . Jadgments and orders passed by an 
Finality of orders on Appetlato CoQrt Qpon appeal sba!) be dnal, except 
in the cases provided for in section 417 and Chapter 
XXXH- 

A judgment cod be said to be fiqal when It eanoot ba set aside or Interfered with by any 
■Court or authority on appeal or othsfwisa, 42 0. BJ6 ; 8. 417 deals with appeals against 
acquittal by Ooveromeut and CbsplerXXXII deals with refereoca and rovlelon. Wfasro a 
Bciilons Judge wrongly dUmifr<ed an appeal as barred by limitation, but on discovering bis 
error admitted the Appo.vt and acquitted the aooused Jt was held the acquittal was without 
Jurtidictlon, the first order dismissing the appesl being final and oot open to review, IS B. 
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732 ; 1387 r.R. (Cr.) 21. Tbe Juditment ot » Ditlilon Bench ot the High Goart conQtmlog 
the Mutenoj ii floai, 14 0. 42 (P.B.). A e*M which bn been divmlised for default of 
appeArance le final and cannot bo re-oponed, 10 C.L.J 80; 44 A. 789 ; 4 B. 101, but aCoarl 
Is not entitled lodUtnUsan appeal for detauUot appearance, 48 H- 402; 50 C.B72; SO B.873; 
13 A. 171 ; 27 O.W N. 947. The power of the High Court to report anj particular case to tbe 
Local QoTernment wben tbe lliRb Court cannot {oterfero In appeal or rcTlsion, remains, other 
remedies being barred by lutnte, 17 Cr. L.J. 231e<3l lad. Cat. M7. 

43 1 . Every appeal under pcction 417 shall finally abate on the 
death of the accused, and every other appeal under 
** Chapter (except an appeal from a sentence of 

fine) shall fiaally abate on the death of the appellant. 

Scope and Ob]ec( of (he aect(on.*—Th« oblect ot the section is obviously to prerent 
the estate ot the accused being damsgod, although hU death bad terminated, tbe personal 
InVercsV d tbe eonriet, 9 Cr. L3. 103*1908^41. lCr4 24. This section applies only to 
appeals and appeals by OoTemnent against acquittal under B. 417, inpro, and they Hnally 
abate on the death ot tbe accused An appeal by a convicted person abates on his death and 
his legal representatives cannot eontinuo tho appeal. 9 B 884 The exception, is au appeal 
Irom a smteneo ot fine where the cstato of the deceased is aOccted and there is no abatement 
(n such a case 

Shall finally abate on death of accused — lo a case wbore two persons are 
ecmtleUd by a Court oI Session for breach of trust and sentenced to rigorous imprisonment 
(ot one year and a Gne el rupocs one thousand and both appealed to the High Court, but 
dailog the pcDdeney ol the appeal one ot tb« appellonlt died, tbe TIigh Court reversed the 
cOBTiCtion ot tbe other appellants, and no order was passed In tbe case ol the dead appellant. 
On art applteatioo by a nephew of tbe deceased appellant, (or a reversal of bis conviction, it 
was held, that the appeal had abated on tbe death ot the appellant and the remedy ol bla 
npresentative was to apply to tbe Oovernment, 19 B. 714 ; Ratanlal 707. 

Except in appeals from a sentence of (Ine.—These words were introduced In tha 
Code ol 1898 to meet tbe decision In, 19 B. 714 whibb held that an appeal from a sentence ol 
fine abates on tbe death of the appellaot. Id tbecase of n senteuce of fine tbe appeal does 
not abate by reason of tbe death of the appellant because It U a matter which affects bis 
estate. The object of this provision is obviously to prevent tbe estate ol tbe deceased being 
damaged, see 8. 70, 1.P.Q. The principle of tbia seoliou applies to revisions also, but such 
application for revision will not abate oo (be deatb of tfao petitioner In cases of sentence of 
fine, 1919 P.B. (Cr.) 8 ; 1893 B.R. (Cr.) 6 ; tbe principle was also applied to proceedings 
under 6. 2S0, supra, and legal representative ot the deceased prisoner was allowed to proceed, 
1908 B.B. \Cr.) 24*9 Cr. L.3. 193. 


CHAPTEB XXXn. 

Of Bepebehob and Bevision. 

Scope and Object ot the Chapter. — The object of this chapter appears to confer upon 
-superior Courts in all case where no appeal is provided a kind ot supervlsionary Jurlsdlotion 
without the intervention necessarily ol any interested party (or tbe purpose of correcting 
-any miacatiiaga of Justice arising from irregaUrities In procedure, misconstruction ot law 
propriety of sentences or orders passed by lower Conrts. The Court acting under this 
ohapter of "Reletcnee and Bevision ’'is not bound to luterf ere. It has got a wide disore* 
tion. Tbe expressions used are “ if be tbinica fit”. lu Its discretion ”, ** may; '* all of which 
denote that tbe Court is given a wide direiefion in ihe matter which must be exercised with 
£reat circumspection iu each individual ease. 
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432. A Presidency Magistrate may, if he thinks fit, refer for 
the opinion of the High Court any question of law 

^'earing of any case pending 
High Court before him, or may give judgment in any such case 

subject to the deciston of the High Court on such 
reference and, pending such decision, may either commit the accused 
to jafi, or release him on hail to appear for judgment when called upon. 

Scope of the dectlon.—Tha power of r^fereaea coBfarred upoa the Presideoo;’ 
Magistrate by this seotion >s eouSoed to gueetiooa of law whfob the Magistrate reguirea tO' 
decide id order to periorm his duty in disposing o( the caso before bim, and that the MagtS' 
trste ought not to refer to the High Court questions of Jaw unless they are matters upon 
which ha basa duty to maVe up his mind, and J9. 195, in/ra, provides that when a question 
baa hcsa so referred the High Coast shaU pass aacb order Ihersoa ss It tbiaks St and sbaU 
cause a copy of such orders to be seat to the ttagiatrate who shall dispose of the case in*- 
confonsUy with such order, SO C LJ 408 (F-B.) at pp 49S and 430. 

Any Presidency Mn^I^trete ^Tbis section deals with reietevco by Presidency 
Msgietraies to the High Court, 2S Cr. t.J. 978»103 Ind. Cat. 802. Other Magistrates are 
not competent to refer quesCions of law wfaloh may arise before them, for decision, to tbs 
High Court 

Alay refer any queatJon of Law.— ‘A Reference cao be made for tbe opinion of the 
High Court only on any question of law which arises is the hearing of tbe ease pending 
before tbe Magistrate, It is coadoed toquestiooe of law wbiob the Magistrate requires to 
decide iti order to perform fats duty In dlepoalng of tbe oaso before him and oo refereeoe 
ought to be made unless they ate mattera upoa which the Magistrate has a duty to mske up 
bis miod, so C.L J. 403 (F.Q I at p 4S8. He eaaaot make a rsfersaee under this seotioa 
' lefere (hs hsartng of tfie esae*. i Bom. L R 521 , and except fo a ease where there U a 
vatid refcTeoeo uedet this seotioa. tbe High Courtcaonot and will sot express an oplofon 
upon any question unless it is brought before it by way of revialoa, 2 Cr. L.J, 243. A Reference 
must bo oo a question of law only and tbe High Court will only deal with pirticular 
point or poicts of law stated (or its opinion but not with tbe facts of the oaso nor with any 
objection .%a to tbe validity of tho proceedings rofotcod, 93 C. 193: Ratanlal 539 and 69B 
and the point of law must arise at (hehcartugof tbe pacticuhr c'tae and not before such 
hearing, 1 fiont. L.R SSL On a referooce by a Pres'deooy Miglatrata under this sootloa it 
is for the proscoutloB to begin, 19 0.330. Tbs order of the High Court on & RsfsceBce 
□Oder this section Is conolusiro both as to the merits of the case and to tbo amount of 
puaI«hinGot, 1890 A.W.N, 229. 

433. (1) When a question has been so referred, the High Court 
shall pa ?3 such order thereon as it thinks fit, and 
shall cause a copy of such order to be sent to the 
Magistrate by whom tho reference was made, who 
shall dispose of tho case conformably to the said 
order. 

(2) Tho High Court may direct by whom tho 
costs of such reference shall bo paid. 

The flfgfi Court shaft past such order thereon «5 ff tblnka f/f.— H f* 
to b« obscffcd that whila undac Q. 432, supra, tbe power of tha Maglatrato Is to refer ft question 
of lawaririagia tba boftciag of a case pondiag before falm, Iba power of tbs High Court under 
this fCciioB is to pats «ucb orders tbscooa M U (htoki dt, 59 C.Ii. J. 403 {F.B,} at 435: 


Dlsponl of etsa 
according to deolsion 
of High Cjuti 


Dirccilou as to costs. 
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Thil tfction proTidet lor RQ or4«r dlmtlog Mati to bo p»1d bp n p»Ttp, not ntnaUp 
xnftdo In criminal CMOS. In criminal e-Mss tb« tight to avard costs rests In ererp case on 
statnte, and hero Is an Instanco nhera tbaatatale speaclallp protides for costs. For other 
Instances, seo the provisions contained In Bs. 146 (3). 341. 483 (7), d; K20 infra. The word 
Qsed is ** map *' and the Conrt has a discretion in the matter of awarding costs. 

The nigh Court has DO power to review an order passed bp Itself on a Kcferenco nnder 
this section, Ratanlal 633 and where the Magistrate does not dispose ol the case contormablp 
to the order of tho nigh Conrt, the accused map htlng up thamattcron appeal against the 
decision of the Msgistrato under 8. 411, cupra, BatanUl 223. 

4’34. (1) When any person has, in a trial before a Judge of a 
High Court consisting of more Judges than one 
and acting in the exorcise of its original criminal 
jurisdiction, been convicted of an offence, the Judge, 
if he thinks fit, may reserve and refer for the 
decision of a Court consisting of two or more Judges of such Court'ony 
question of law which has arisen in the course of the trial of such 
person, and the determination of which would affect the event of the 
trial. 

(2) If the Judge reserves any such question, the person convicted 
shall, pending the decision thereon, bo remanded to 
qu^Jtfon reserTed"*'*'' Judge thinks fit, bo admitted to bail; 

and the High Court shall have power to review the 
case or such part of it as may bo necessary, and finally determine such 
question, and thereupon to alter the sentence passed by the Court of 
original jurisdiction, and to pass such judgment or order as the High 
Court thinks fit. 

Scope of the section. — It is discretlonarp with a Judgo to refer for decision anp 
question of law. He IS not bound to refer; the worde ' H he thinks fit, map reserve and refer,* 
make this clear. The Judge cannot postpone convicUon and eentence. The High Court 
nnder sub-section (3) Is empowered to review the case and alter the sealeoce passed and to 
pass such indgmeut or order as it tbioks Bt such as oonvicliDg or acquittlog the accused 
or ordering a ro-trial. 

May reserve any question.— Thie section refers only to a trial before a Judgo of the 
High Court acting in the exercise of «te ongloal criminal Jurisdiction. It Is in (hediscretlon 
of the Judge whether os not he will reserve a point ol law for the opinion of the High Court 
consisting of two or more Judges, 10 B R C.R. 7S ; 4 Ran. 9S8, but ha is at libertv to refuse 
anp application *o him to reserve anp point, 22 B. 112. The powers of the Judge cannot in 
any wap be controlled bp a Bench or a Full Bench of the Court and no appeal or revision Ilea 
against the order of the Judge, and except oo a reference under this section the proceedings 
of the Judge cannot he revised, eee 14 C. 92 (F.BJ. A poiot of lawcannot be referred nnder 
this section to a Full Bench before the scensed is called upon to plead even If the Presiding 
Judge wished It, 28 C 211 at 214 ; 8 C.W.H. 169. When on an application by accused’s 
Pleader, a question of law is reserved for the deolsloit of the Conrt the Connsel for the pro* 
Sccutlon la to begin, 8 B. 200. 

High Court shall have power to review.— The High Oonrt under this eeotion Is 
empowered to review the whole case and dispose of the case Bnallp, It can determine whether 
the admission of rejected evidence would have afleeted the result of the trial, 1 0. 207; 
2 B. 61. The High Conrt In 17 C. 612 went into the merits of the ease and quashed the con* 
viotion, see also 4 C.W.N. 433 ; 32 B. 111. Mere appreciation ol evidence la not one of law 
S9 


Power to reserve 
questions avltlng In 
origloal Jnrisdietian of 
nigh Court. 
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cojoiag uoder this sectioz], S Bora. Zt.fi. 6S8. Tho power which the High Court exercises 
under this section is th&t of review aa express!; stited in this section and the Court is ft 
Court oi Reference sod Revision and is treated as tuch, as appears from the hiding of Chap- 
ter SXXII, of the Code, 6 B. 200 at 2tt. The Iiegialature has not conferred on the High 
Court in express words the power of reviemog He judgment in all criminal cases as it has 
done in ctril cases, iS U. 382. The provisions of S. 869, supra, so far as the; adcct a High 
Court apply merely to questions of law arising in its original criminal jurisdiction and which 
are reserved and are subsequently disposed of Dnder the provisions of 5 dSiand the corres- 
ponding provisions of the Letters Patent, 7 A. 672 at 67$. See 10 C.L.J. 13 ; 25 M 61. Bee 
also the new amendment of S, 369, .supra, and $S ST. 382 at $0$. 

And thereupon to alter the aenfeace.*-Tfas ward “thereupon” has been con- 
strued to mean that the determination of the point or points of law reserved must be in 
favour of the prisoner before the Court can interfera with the conviction and sentence. It 
has been definitely held that if it be found that the opinion of the trial Judge on the point 
or points reserved cannot be supported, it is not open la the High Court to direct a re- 
trial. Thera is a large mass of authority Id support of the view that the High Court will 
not substitute Its own fiodiog for the verdict of the Jury and that it might consider whe- 
ther the evidence or matter improperly admitted was of such a nature (hat it possibly may 
have cosalderably iofiueoecd the minds of (he Jury and whether it was reasonably certain, 
that the Jury would, not might, have aoted on the 'unohjestiooable evideoce If the wrongly 
admitted evidence or matter bad not also been presented to them Further, It has been held 
that S aS7, i«/ra, has noapplioafion to snob a oase, SO C.L.3. IDS, (F.B.f at iZi, /ollotcin^ 
4$ G. $77 and not/ollounn^ 53 C. 3S0. 

•435. (1) The High Court or any Sessions Judge or District 
htagistrato, or any Sub-divisional Magistrate em- 
power to call foe powered by the local Goveronaent in this behalf, 
C^^uru! »nfe»‘or ^all for and examine the record of any proceed* 
•ing, before any inferior Criminal Court situate 
within the local limits of its or bis jurisdiction for the purpose of satisfy- 
ing itself or himself os to the correctness, legality or propriety any 
6nding, sentence or order recorded or passed, and as to the regularity 
of any proceedings of such inferior Coart, and mat/, tohen calling for 
such record, direct that the execution of any sentence be suspended and, 
if the acet/sed is in confinement, that he he released on bail or on his 
own bond pending the examination of the record. 

Explanation. — All Magistrates whether exercising original or 
appellate jurisdiction, shall be deemed to be inferior to the Sessions 
Judge for the purposes of this suh-section and of section 437, 

(2) If any Sub-divisional Mapstrate acting under sub-section (1) 
considers that any such finding, sentence or order is illegal or improper 
or that any such proceedings are irregular, ho shall forward tho record, 
with such remarks thereon as ho thinks fit to the District Magistrate. 

(3) lOmitted by Act, XVIII of J9S3, S. IIG.'} 

(4) If an application under thia section has been made either to 
tho Scs-sionaJudgo or District Magistrate, no further application shall 
be entertained by the other of them. 
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Extent of Amendment.—l^jwerltnowexpmaly glrcn Jntob-socUon (1) lo tnperior 
Conrti trlieD Modiog for iTOordi In eAs» to lUspcod tba esecntba ofsenlesca aod also 
to ntcaM tbe Meu««d on tnd U bo U (a eondaemant. pendfog rerlsfon, sad tlia aeir ezplaaa* 
tton added makes it clear (bat all Maghtmtes wbetber etercliing original or appeihto Jnris* 
diction shall bo Inforior to tbo Scsiloat Jodge. Tbla rcmoTca the dembt stbich oiisted before 
arbetber a District Magistrate ashen acting aa an appollato Court n-as aubordioato to tbs 
Scsslocc Judge (ot the purposes of tbit section, and is In accordaneo with the rlew in 3 A, 33. 
8ab>scctlon (3) baa now been omitted and orders aedorSa 143 and 144, nod proceedings 
under Chapter XII and 8. 17G, rupfo, libs other orden passed onder the Code ate made revi' 
eahia b 7 the nigb Court. There is no longer aof oecessitp to Inrobo the aid of tbeHigh 
Court under 8. 107 cl the QcTemtnent of India Act. so far as these orders are oencerned. 
The decisions In 3 0. 742 and Ratanlal 8t2, wbieh hold that the verdict at the inguestla 
not subject to roTlalon hjr the nigh Court are no iooget law. 8ec In (bis consoction, 
£1 B SIC; 3( Bom. L R. 1030»29 Cr. L,J. 1063ell2 Ind. Caa 857. See also notes at p. 317. 

Scope and Object of the sectfoo.—The Hognsgo of this section is verp general and 
gires power to superior Courts to send lor the records ot an; case from Inferior Courts for 
the purpose ot satisfying themfclrcs of the correctness, legality or propriety of any finding, 
sentence ot order and as to the regularity ot soy procoediog In sueh subordinslo Courts. It 
states the gronodi and prorides (or the machinery for the exorcise of tbs power which 
Bs. 4SC, and 439, injra, confer, and this power may he exercised at all times and may he pat 
in force In msttera not merely coming before the Jndge in Court, bat also on matters eomiog 
to his kncwledge, on reliable (ofermatlofl. Wclr If, 833. The object of tho Logislatoro in 
onacting this section was to secure the setting right of a patent error ot defeet. la the 
absence ot a well-founded suspicion ot error It is Inexpedient to serutlnlso order of discharge 
or other orders, which upon the face ot them bear token ol earelul consideration, snd appear 
to be good and Iswfai. This section does swtgtretbe High Court a roving commission 
oither in the direction of stamping with opproval the prooeediogs of a lower Court or fa (bs 
direcdoa of questioning about and looklog to see If possibly, under a fair record, there was 
some (nos of possible error. f8P9 A.W.N. 139. This section deals with the grounds upon 
which levlilonsl jutlsdlettcn may ordinarily be exercised. It states expressly that every 
Ending, eentence or order is liable to review, not only on tbo ground of Illegality or irregO'* 
Istity but also on (be ground of Incorrectness, on (be groood of its being wrong on the 
merits. S 489, {n/ra, is not to be readas iodepeodent of this section. This section states 
the grounds and provides (he macfalnery for (be exercise of the powers wbleb, Ss. 436 to 439, 
in/ra, confer on (he revision Coorts, 19 Cr, L.J. 217— 22 Ind. Cas. 1001- This seotioo does 
not deal merely with the finding, eentence or order, but with proceedings generally and the 
power of the High Court extends to callfog foraod examining (he record of any proceeding 
(or the purpose of satisfying itself se to the regnlanty oi soefa proceedings, (7 U. 722. The 
Xiigh Court wilt ootordlaarlly interfere to prooeodmgs before a bfagistrato by directing 
him to admit certain document io evideocewbea be refused to receive them ns evidence. 
The proper remedy is for the party to get an order for further enquiry or a re-trial from the 
proper Court after the tecminatloo of tbo prooeediogs, 1 Cr. L Rer. 201. The power of 
auperintendenee in which the High Court possesses aodcc S. 107 of the Qovernment of India 
Act is sot a Is^l fiction and it lea term barfag a legal force snd significance. It /s tbs 
power by which the English Courts interfere by jiroAi^fiOn and nanda/nuj. It is confined 
to cases in which the Court has acted without jurtsdictioa or lu excess of jurlsdlcsion vested 
In it by law. The High Cauct will not interfere merely because there has been an Irregn* 
farity In tbo proceedingsbut tbo Irregularity must have been so serious that one of the parties 
suffered prejudice, i e., disability to lay before tba Court his version of the facta of the case 
and the taw to bs applied. The High Conrt will not Interfere with any decision arrived at 
after a fair trial, bowever erroneous In law ox fact the decision may appear to be, 1 Pat t. J. 
33S»17 Cx. L J.369«39 fnd. Css. 80f. The Sndingof tbs inferior Coart sbould be accept* 
ed unless there Is any error of Uw orprocedura vacating the finding or unless there are any 
special clteamstauces apparent ou the record tnahow that in arriving at its oonoluston of 
fact the lower Court has misappreeiaced evidence, 9 Bom. L.R. 4389. Where there is a mis* 
reading of the documentary evidence and laudamental errors in principle which vitiate 
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tliG cODcloctaDd disposal of ibe case, (ba esse comes tviihia the purrievr of this section, 2S 
B. 479. Tbe taere fact that a crimical case leas pending for a very long time, such delay not 
being dee to the comp laiaant, is do ground for quashing the proceedings by the 
High Court. By doing so it would amount to a denial of justice to the com* 
plainant which would be a scandal, 28 Cr. tJ. IdloPS Ind. Oaa 896. Under 
this section the High Court is given very extensive powers to call for and examine 
proceedings of inferior criminal Courts, li necessity for it is brought to its notice in 
any manner. But before doing suit would have to be satisfied that there are a priori 
grounds for apprehending a miscarriage of justice. 20 A.L J. 909. The decision in 3 C. 743 
and Bataulal 842 which held that the verdict of a 7nry at an inquest held is not subject to 
revision ia no longer law as those proceedings at an inquest are proceedings now within this 
section. See notesat p. 317. The Madras High Court by its circular order, dated 17*12-1681, 
has called special attention of the Sessions Judges and Bistriet Magistrates to tbe following 
points in exercising powers of revision nndec thia section : — (I) The rash issue of process, (2) 
The dealing with disputed claims of right under ooloutof a charge of criminal trespass or 
mlBchief and conviction ia bad without a finding o{ a oriminsi latest. {3} Indiscreet and 
excessive fines. (4) Light punishments in cases reqolripg severe punishments which ought to 
have been sent up to superior Courts, fs) Tbe imposition of heavy fines in addition to im* 
priaonment to extend the term of Imprisonment beyond the j urisdietion of Magistrates, (6j 
Bemanding excessive bail or excessive security. 17) Unnecessary delay in the trial ol cases. 
The provisions are not exhaustive of tbe powers o{ tbe High Court, power (o issue a 
torxt ej eerttarari possessed by the supreme Court cannot he said to have been taken away, 
43 H. 146 (P.C } i 39 U. 1164 

High Court, Seastona Judge or Olatrict Maglatrate.—The High Court, Sessions 
Judges and BisCrlet Magistrates have co*ordinate powers under this section, but the powers of 
Sessions Judges and Bistriot Magistrates are ouly limited powers. The controlling power of 
revlsioD vested In the High Court In criminal cases ts a dissrationary power and ft must be 
ezereleed having regard to all the olrcamstances of each particular case, anxious atteotloa 
being paid to the said cireumstaoces which vary greatly, 28 B, 833. Except when exercising 
powers under 3s. 436 and 497, tn/rn, they can only report for tbe orders ol tbe High Court 
' under 488, iti/ra. The High Court does not geaeraUy entertain an application for revision la 
eases whero the Sessions Judgo or the Blstriot Magistrate having concurrent jurledietioo baa 
not been moved first, 36 G. 643 ; 14 C. 887; 28 A. 268 ; 30 A. U6 ; 3 Fat. L.J. 302 ; 

19 Cr. liJ 126; 18 L W. 691. folhmng 43 A 497 and 36 0 648; 28 Cr. LJ. 544 = 
102 Ind. Cas. 392 But where such conourreot jurisdiction ia not possessed, no such rule 
exists, 1687 A.W.H. 189 ; 1688 A.W.K. 132 ; lb90 A.WH.. 161; 14 C. 8S7. See also 
27 Cr. I J 71-91 lad. Cas. 247 where 36 0. 643 ; 48 0.634 and 3 Pat. LJ. 302; 

19 Cr, L.J 589*45 Ind. Cas 397 are /olfouied. Application for revistoa under this section 
can be entertained by the Blstrict Magistrate or Sessions Judge who have concurrent juru* 
diction in tbe matter and the District Magistrate or Sessions Judge may, if he thinks fit, 
report for the orders of tbo High Court, tbe result of euefa examination and action can be 
taken under 8 439, in/rn, by the High Court. Where neither tho Blstrict Magistrate cor 
BcssIods Judge is moved, in the first Instance the High Court will deciine to entertain an 
application lor revision, 29 Cr. L.J. 618 =lp9 lud. Cas. 810 It has been the settled practice 
of tbe Allahabad High Court to refuse to hoar oa apptioatioa (or revision even alter an 
txjxirit admi'wlon ol the application, when tbe applicant has not first applied to the Blstrict 
Magistrate or tbe Sessions Judge for revision. Whem a settled practice has been observed 
for a number of years. It Is not advisable to vary It; though there may not beany ruleol 

= 4Jlcd. Cas, 414. JJnt the rule Is not IcHexfUe. Bee 2 LW. 1126 ; 28 Cr. LJ.M1= 

102 Ind. Cat 392 ; 28 Cr. L J. 815- 104 Ind Cat. 233, 

Sub>d)v)5ional Masistratea empowered —Alt Bub-dlviafonal Msglatrates In 
ilaAroM and the r«njab ate cropowored to act under this soclioo. But sub-section {2) 
limits their power to reporling the case to the Butrlct Maglstrata for orders, 7 M. 660. 
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May call for and examine records of any proceedings.— Rceordi may ba 
called for of any proceeding under this tecUon. Proceeding! under 8. 107. tujTa, ate proceed* 
Ingt wUhIn (bis section, and so nigh Coaii can stio molu call for records la saoh proceedings 
nnd rerise an Illegal order past'd by abfagUtrato. 29 Cr, L.J. 842s 111 Ind. Cat. 394 and that 
too at any stage of the case and tho proceedings may ba rerlssd by the Illgb Coart to proreat 
maaifeit and patent Inlastice, 19 C. 82'; 22 C. 131 • 23 0 233 ; 26 0.786; 33 C. 68, and erea 
alter a prisoner bad served oot his vhola sentence, 7 A. 133. But there Is no provision In the 
Code enabling a Judge to slop a trial already commenced and to refer to the High Court any 
gneitions of law arising on the merits of that case, RataBlal214. Berlslonal powers of 
superior Conrts cannot be regarded as In any way Impliedly restricting tho jarlsdietion 
conferred on llagistntos to inquire Into oEcnees, 29 H. 126 (P.B,), The High Court caa 
Interfere when it finds that the Coart below haa abased its discretion or failed to exercise 
a sound judicial discretion, 2 0.110. The High Court hsa Jurisdlellon to interfere at any 
stage of the crimiaal proceedings it It considers that such interlereneo is necessary in the 
interesls of jqitlce. No hard and fast rule can be laid down since U Is impossible as well as 
undesirable to do ao, 39 U. 661 at 664; 47 U. 122; 22 C. 131; 23 C. 233; 23 C. 786 
lOCW.N 622* 20 B.6I3;1S92A.W.N. 103:14 A.I..J. 631; 16 A.L.J. 453; 21 Cr. L.J. 379 
«5SInd Cai 839 ; 39 C.L.J. 236..2S Cr. L.J. 1233s82 Ind. Css. 266 ; 24 Cr. L J. Sgis 
73 Ind. Cas. 333, It is only in very exceptional Instances that the High Court will Interfere 
in revision with the action of a subordinate Court tn respect of any pending ease especially 
when sn:h case has reached the stags of a charge being framed and only the defence ot the 
.accused remains to be heard. 26 C 736, /offotoedlu 28 Cr. L.J. 644s 103 Ind. Cai. 100. It Is a 
wery sound general ptloclplo that psrtteisboold oot bo encouraged to resort to etlmlnal Ceuits 
4n eases In which the point st issue betwenthemls one which can more appropriately 
be decided by a civil Court and the tendency on the part ot litigants to dososbenld 
ho cheehed by etlmioal Courts, which should bo on ibeir guard against lending their aid 
to sneb procednre. When the qnestion between the parties was whether a decree against 
the eooplafnant had been latisSed ot not. by the transfer to the decree-holder of eertafa 
Jands, the executing Court was the proper place for this matter to bo decided, and a com* 
flaint of cheating ought not to bo entertained when execution proceedings are pending 
hefoca the civil Court and the order for the issue of warrant of arrest against the decree* 
holder was quashed by the High Court, 26 Cr. L J. 287—84 Ind. Cas. 391 where 12 Cr. L-J. 50 
s8 Ind Cas 1161 is/ol/otrrd. Where the facts do not In any view constitute an oQenco the 
.continuance of the trial is an abase of process and ills the duty of the High Court to interfere 
52 C 183, /ollotrini? 22C. 131 Anotdet uoderB 88, supra, refusing to release certain property 
from attachment is a proceeding within tho meanlngof this and 8. ISO, in/ra.and is subject to 
Tevision by the High Court, 23 Cr. L.J. 82ss76 Ind. Csi. 18, The High Court has mter- 
-fered on faets In 23 B 533 . 8 Bom. L.R 831 ; 9 Bom. L.R. 706 , 12 B 377 ; 13 C. 608 ; 22 
C. 993 ; 32 C. 180 ; 18 U L J.-97 ; 14 M L T 200. Where a Bessions Judge suo molu called for 
records of an inferior Court and returned the same without interference he is not precluded 
enbseguently from entertaining an application byapartyto re-open the case and he cannot 
reiect it (or the reason that he had declined to interfere on hia own motion, 16 Cr. L J. 711s 
30 Ind. Cas 999. 

Before any Inferior Criminal Court.— ** .Inferior '* means statutorily incompetent 
to hold or exercise equal powers. There may bo inferiority without subordination but there 
eannot be subordination without inferiority, as inbordination means inferior in rank, 9 B. 
100 at 103 The word “ Inferior *' in the section Includes the word “ subordinate " in 8. 
487, tn/ra, 8 M. 18 (F.B.). The epithet " Inferior ” seems to have been simply used to avoid 
the nso of lubcrdtnaie on account of the special limitations of tho latter word which wonld 
prevent Courts of Session from looking into certain cases beyond the line of sabordination 
wbioh yet may be properly examined for the purpose of an order under the following sections 
ot the Code, 9 B. 100 at 103. Inferior criminal Coart mnst mean inferior so far as regards 
the particular matter in respect of which the superior Conrt la asked to exercise Its revisionrl 
jurisdiction, 10 C. 268 at 271. If there Is no inferiority then there Is no power of revision. 
A first-class Msgistrate Is Inferior to the Dutrlct Usgistrste and to the Sessions Judge, 
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6K.L.T. 157;8M. 18 (F.B.) } 12 C. «73 ; t A. 833 Bat the eipteasJon " Inferior 

orimmsl Coort ” does not ioolude s Ofvl) or Safeaas Court. 40 C. 777 (F-B.), followed iu 28 
Cr. D.J. 16= 99 Ind. Cas. 48 ; 28 A. 243 (F.B.) ; eee also 14 Bom. B.B. 970=13 Cr L.J. 943= 
17 lad. Cas. 7l7, tvbere it was held that a Distriot Begistrar was sot as inferior orimiaa) 
Conit, It is oalj with regard to proceedings ol inferior criminal Court! that the High Court 
has InrisdietioQ under this eectioo. If it is not so inferior, the High Court has no Jurlsdlo' 
tioa. For example the Secretsrj to the QoTemmeat of Bengal when issuing a warrant under 
the Qoondas Act (Beng. Act I of I93S) is fiot an inferior Orimiaal Court within the rerisional 
jarisdiction of the High Coort, 51 C. ibQ followed 53 0. 963. See also 24 A.L.J. 217 1 
IS Cr. Ii.J. 217=22 Ind. Gas. lOQi. When a Atagietrate hears an appeal under theprovi' 
sioos of the Bombay District Mnolcipalities Act, B. sg, he is merely an appellate authority 
having juisdiction giveu by the Act to deal with the question of civil liability, and Is 
therefore not an iolerlor criminal Court subject to the revislonal jurledlotion of the High 
Court under this section and therefore the High Court has no power to revise the order of 
the Magistrate, 27 Cr. t.J. 1127-97 Ind. Css. 647 where 9 Bom. L.R. 1347-6 Cf. L.J* 
423 is followed. The High Court when acting under this section can send for only the record 
ol an interior erlniinsl Court but not the record ol a civil or revenue Court uuder this 
section and haano authority to taurfece la revision with orders passed by suoh Courts. The 
Code elasaiSes criminal Courts in S. 6 SKjira, and a civil or revenue Court cannot possibly 
come within this classiflcatioo, 15 Cr. tJ. 217—22 Ind. Cas. 1001, /oifoii>rd In 23 Cr L.J. 
28-93 Ind. Css. 43 

Bituate wltfifa focal limits of its or hfs lurlsdfcliDO.— The word ''sitnate" means 
fixed or located. When referred to the Court It must be taken to mean the place where the 
Court ordinarily eits, 30 M. 136 at 137. A Sessions Judge or District Magistrate eannot bare 
zcvlslosal juriedictlou outside the 11 mlts o! bis dWieloo or district. 

For the purpose of aattafyiag Itaelf.'^hU seotlcn confers on cectaio sopetloe 
judicial officers power to send for records of subordinate Court for the purpose of satisfjloE 
Ihwaselves as to the eorrectness, legality or propriety of their proceedings, But this section 
confers no power to correct the errors etc., whldi power is expressly given by the soceeedlng 
aectico of the Code. The power herein given la to point out the errors, eto , to subordinate 
Courts for their fotore guldaoce. In exeroielog the power under the section the judicial 
officers specified herein are not entitled to t*ko further evidence themselves, S Bom, L.R. 677. 

Corrcotneaa, Legality or Propriety of any ffudfag, Sentence or Order.— 
Correctness does not mean that the superior Court may iogulrs whether the finding of the 
lower Court was acceptable to it ons balance of the evidence recorded in the trial vOurt. 
The correctness of the finding, eeoteuoe or order also Implies a legal defence such as the 
finding being based on ao entire waut of evidence, or being ioeorreot In the sense that the 
wUnessM may hare said, for instaoce that no theft was committed, and the Court may have 
recorded a finding that theft was committed. Legality aod propriety will both fnoluda 
questions of law as to whether a finding, srotence or order was legal or proper having regard 
to the evidence. 27 A.L J. 775 at 776=30 Cr. L.J. 736 (2). 117 Ind. Cas. 346 (2). This section 
applies not only when the order is iocorreet or Illegal but also when it is improper 
as violating the principles oi natural justice, 38 V. 1031. The High Conrt can call (or the 
records to eatitfy itself of the corceotooss aod propriety of ptooeediags of the Magistrates. 
The controlling power ol revision of the High Court Is a discretionary power which 
ehonld be fairly exercised according to exfgeooiea of each case. The lofiletfon of an 
InadeguaVe punishment is ondoabtcdlyao Impropriety which the jurisdiction in revision Is 
Intended to remedy, 16 B 830 at 533. Korestrfetfonfs placed by this section upon the grounds 
on which the Beasfoos lodge may order further inquiry. If aisappreclattoa of evidence has 
led to tbepassiog ol an Inconrect or Improper order of discharge such an ordercan UO' 
doQbUdly be revited under this teotion, 37 K.224 where If U.S3fwai followed. It the 
tifcutnstsoces of tbeoau and the evidence ar# auch that dlfiercnt Courts might takeoproaitd 
iHsws and a view of the facts taken by the trial Court Is questfooable, fa not a sufficient ground" 
forordvring a farther Inquiry, 49 A. S78; 28 Cr, LJ. 8f2ai20a Ind. Cos- 822. 
Weir 11, 253. The nigh Conrt can interfere on facts to prevent mlsoarrisge of 'jasUoe 
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and to comet manifest errors, 17 C.W.N. 379 ; 13 led. Cu. BifS; 33 0. 160 ; 16 0. 603 (P.6 .) ; 
14 M.L.T. SOO : 18 U.L.J. 67 ; 31 B. 633. Tbe nUh Court's power can be exercised not 
enlp when Inferior Courts act withont lurltdieUoa, but also when they commit illegality or 
material irregularity, 24 O.W.N. 07»31 Cr. Ii.3. 26at84 Ind, Caa. 169, A District Magfstrato 
has no juri<diction to order a re-tri.il by resielng tbe order of a trial Court, 26 FunJ. If.R. 16$. 
The ITigb Court will not entertain a rsTiatoo for setting aside an order of discharge unless 
the lower Courts are first mored in ktIiIoii; 14 C. 637 ; 36 0. 643 ; 28 A. 268; 43 A. 497 ; 18 L. 
W. 631 : 14 B 831 BaUnlnl 449, but this rule Is not inflexible 2 L.Vr. 1126 ; 23 Cr, L J. 544= 
lOBInd.Cas 332 ; 23 Cr. L.J. 816*il04 lad. Cas.233. See notes at page 7E8. 

Regularity of any proceeding of aiich Inferior Court,— These words are very 
general and wide and empowers the eatling of records for rerlsloo. The power to call for 
records is no longer restricted to Judicial ptoceodlogs, Weir II, 636. The words are wide 
enough to empower the nigh Court to rerise an order mads by a bfagistrate under S. 617, 
in/ra. The High Court has also power to resito orders onderS. 514, or orders by District 
Magistrates under 8 616, i'n/rn,And may also reduce the forfeiture under S. 617, infra. Orders 
under Es 143, lit and proceedings under Chapter XII and 8. 176, are now made rerlsable, 
Sessions Judges and District itagisirates may now call for records under 8. 145, tupra, and 
also proceedings under 8. 176, tupra, which relate to iognlrles by Magistrates as to cause of 
death. This section doea not apply to proceedings under B. lOS, tvpra.n thatseetioo Is 
self-contained, 41 C. 616. The Ftlgb Court cannot Interfere by a crrif o/cerfiororl with the 
ministerial acts of all Inferior trlbonals under this section, 39 U. 1164 (F.B.). 

May direct suspension of sentence and release on ball.— Power to suspend 
sentence and to release accused on ball pending nsislon are now expressly prorided for. 

Explanation to sub-section (I).— TbisaxpUnation newly added makes a Distriet, 
Magistrate exeroising original or appellate Jarisdietion inferior to the Sessions Judge who baa 
therefore Jurisdiction to call for the records and make a reference to tbe High Court 
23 A.L J. 634 ; 26 Cr. L. J. 1233s89 lod. Cas. J48. 

Sub-section (2).— A Sub-dirislonal Magistrate specially empowered, If he eonaiden 
that the proceedings are irregular and tbe coarse open to him is to forward the records with 
such remarks thereon as he thinks fit. to tbe District Magistrate, who alone can act under 
8s. 436, 437 or 433, sn/ro. The object of tbe sub section is to avoid a conflict of orders of 
Distriet filsgistrate and tbe Sessious Judge, and tbe words " further application ” In this 
Bub-seetioo tnem any other application in respect of tbe order in question made by the inferior 
Criminal Court, 1 Cr. L. Rer. 359; the principle underlying this is that thero should be no 
JodleUI action by any inferior Court by way of criticism of Its superior Court, 4S A. 831. 

Sub-section (3), has been repealed now and thereby extending the revisions! 
jurisdiction of tbe fligh Court with regard to orders under 8. 144, Chapter XII and 8.176, 
supra. For tbe eSect of the repeal of this aub-Eection extending the revisional jurisdictloa of 
the High Court see the elaborate Judgment in Cr. A g7Sofl9S9 fM II.G.) by the 

Chief Jnstiee and Cornieh, J., See notes at pages 315 and 316 under 8, 144, supra. 

Sub-section (4) — This sub-seetiou applies to ali cases in which the District Magis' 
trate or Bessioos Judge has taken or refused to take action, under this section or S. 436 or 
B. 487 or 8 488 tn/ra, the object of this aeetioo being as stated by the Madras High Court the 
avoldauee of a conflict between the order of a District Magutrato and the Sessions Judge and 
"further application " means any other application in respect of the order in question of tbe 
inferior Court, 14 Cp. !< J. 134*>18 Ind. Ca*. 886. The Sessions Judge and the Distriet Magis* 
trate have co-ordinate Jnrisdiction, If an application is made to eitherof them no further 
application shall be entertained by tbe other of them and In practice an express statement is 
required to bo made in the application itself to the eSeet that nosimliarspplication has been 
presented to the other of them. After a Sassiona Jndgo has refused to taka action it is not 
competent to a District Magistrate to entertain an application under this section, 26 U, 477; 

21 Cr, LJ. 91^54 Ind Caa 491. Once a Sessions Judge has entertained an application a 
District Magistrate is prevented from dealing with tbe same matter sue mefu. In sneh a 
ease the District Magistrate's action will not Invalidate any order passed by tbe Sessions 
Judge. To hold that the Distriet Maglstrato’a action will bar the Sessions Judge from 
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adjadicatlog ao BpplieatioQ nfaicb he bad already entertaiD^ Ttould be to make the )an 
nogitotji 17 Cr. h.J. 497^56 Ifid, Cbs. 465, 26 U. 477. T?hew n Sessions 

Judge directed the comtnittal to the Court of Session of ao accused who was discharged by 
aa inferior Iitagietrate vrhea the District Magistrate during the pendency ot the inquiry before 
the inferior Magistrate had refused to do so, it was held that the Sessions fudge's order was 
legal and no question of excreieiag eo>oidiuate iurisdietion arose In the case, 43 M. 330. 
Bet where a District Magistrate eentacoinplaiatfor jndicial inquiry to a Subordinate Uagis* 
trate when it had been dismUaed by « subordinate Magistrate merely considering a police 
report and the report of the Buhordlcate Magistrate tbs Sessions Court set aside tbe order 
and directed a further inquiry. A Sessiena Judge cannot direct further inquiry under 
8. 436 after the District Magistrate has refused to do so, and oce uersa, 22 C. 573 ; 
28 0. 102 : 26 M. 4T7 ; 17 M.L.J. 134-2 M.L.T, 24=5 Cr. L J. 132. Under the 
explanation newly added a Sessione Judge ]a now empowered to refer the proceedings 
ol the District Magistrate, appettate or original to the High Court unclec S, 433, 
infra. The powers of the High Court are wide. Eren though a Sessions Judge or District 
Magistrate has refused to take action under this section the High Court is 'entUted to enter* 
tain an application and to grAnt relief In case it deds the order of the inferior Court is not 
correct, leg^l or proper. The Code does not empower a District Magistrate to question the 
decision of a Sessions Judge. It Is uopart oilhednty of the District Magistrate to criticise the 
judicial decisions of tbe Sessions Judge, 41 B. 47 ; 23 G. 250 ; 18 C. 186 * 23 U L.J. 732 { 
23 A. 91 ; 36 A, 378 t 24 A L.J. 224. But it be considers that there has been a miscatrhga 
oli<tstIetluprooatdIng^beiete»Set4iQn« Judge, be ebould co!aniualc.ite with the BaWio 
Prosecutor ot more the Local Oororomeot lor aecesa»ry action, bnt should not report the 
c.ise to the High Court for necessary action under 8. 135, infra, 8 A. 362;13 A. 434, 16 U. 35 1 
Weir Il> 663 and S66 ; 24 A.L.J 224 where ^ A, 91 ; 36 A. 376 and 41 B. 47 nzd/oVowed. 

Hisl^ Court’s Pow«r to stay criminal procredlogs.— There is no statotory 
provision for staying crimloal proceedings once started, The question is one of expodiesoj 
and has to be decided on (he merits of tbe particular case keeping m new tbe undesirabiiltj 
of the oondiot of deoisicins and the necessity of protecting (be accused from prejudice in tbe 
olTiI proccediogs, 23 Or. L J 700s69 lod. Cas. 350. Tbe mam principle is that the High 
Coast in the exercise of t(s (uuotian of eoperioteodeoce should not retard the legal work of 
the sabordmate Courts, A crimioat Court is is every way os competent as the Civil Court to 
examine qucstians ol possession or queations lovoKiog genuineness of documents and there is 
CO particular teasou (ot giving pciotity to tbe Civil Court. Simultineous Inals in both 
Civil and Crimlosi Courts may have their diasdvant.->ges but when many circuoist'iuces the 
two Courts mast try the same issne, there la no reason topreier Consecutive trials. It is 
sot as though tbe trial which Is lakca first would absorb or govern tho other. A criminal 
Court cannot decline to examine a question ol forgery because tho iorgud document has 
been admitted as genuine to a Cirit Court; it must try the case sooner or later and on the 
genera] priocipio that judicial work should oot be retarded, the econcr tbe better. 
62 M.L.J. e0*=25 L.W. !2»ffl27 M.W.N. 54. In 44 M.W. 64231923 M.W.N. S76» 
17 L.W. 570=25 Cp. L.J. 289s= 76 Ind. Cas. 873, it waa held that it was undesirable 
that a complaint of rioting and mischief should remain undisposed of till the 
Civil Court have ptonouaced on the question of title but tho Civil Courts' judgment 
will not eperato as res /udicnfo lathe Criminal Court. There is no srccnl advantage 
In delaying a crttniusl trial when a gmvo charge has been made against a genilein.vn 
and it IS desirable both lor bis own sake and lor everybody concerned that It should be 
disposed of u quickly os possible and If procoediogs are postponed until tbo final decision of 
tbe Cltll Court wutimes may not bo available. If delay would avoid conflieUng decisions 
there might U more to be eald lor H, boiHcannoldo tbak Confliclmg decisions are tbo 
Inherent risk of the decision of causes into civil and crl.ainsi. The least undesirable course 
Is to adhere to the mala ptlocipU and to let both c»eci proceed with ail possible despatch. 
Thegenersl rule is that the High Court ahould avoid staying proceedings In tbo lower 

CoorU. uofees there are exceptional cfreuiaatoncea for the interference of the High Court. 

M. 639 ; sea also 33 C.W.N. t6s. A person sgslest whom Ctlmlnal proceedings are 
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lotlltQt^ cannot claim ai of right that inch proceedings ihall be stajed ponding the result 
otacifil lult; otherwise It would bo casj for ctiminalt todola^ disposal of crimlasl prosoco* 
tlont b; lodging cItU laiU- la each ca«e the dtserolion must bo exercised and the particular 
circamitances of the case dul^ considered. Jostico must not undulf be haruporcd but on the 
other band, rrhero there Is so particular hurry, the postponement of the Criminal proceedings 
Bome times arolds a regrettable conflict of decisions One polot which ma/ eomeilmes hare 
considerable weight is the <toestIon of priority. An man who has already instituted a civil 
Bult may «etl urge that a inhsequent criminal pro«oeatloD shall bo stajed pending the resnlt 
of Ibeclrlltuit. 17Cr. I.J. 205»3I lod. Cat. 317; 29 Cr. L.J. 47=109 Ind. Cas. 4S3 ; 
26Cr. LJ. 286 = 84 Ind. Cm. SSQ; 28 Cr.LJ. 326=103 Ind Cai. 710; 13 Cr. LJ. 179= 
13 tfli. Cai. 927 where 9 C.t. J. 223 = 9 Cr. L.J. 199 and SC.W.K. 41 aro referred to. Criminal 
proceedings tend tbemselrct to untcrupolout application of }mprop«r pressure wUh a view 
to influence the course of jnsticc In civil proceedings and besides there is tbo further mls' 
chiefof criminal proceedings being instituted with an imperfect appreciation of ficts not 
been ascertained in the more searching iovestigation by tbo civil Court, 24 C.W.N. 418= 
21 Cr.L.J. 431=90 lud. Csg. 977, with regard to stay of criminal proceedings pending a civil 
aoit, the test seems to bo whether the proaeeotioa is publio or private, 33 C.W.N 969, where 
It is public the Court, as a rule, la the exercise of Us Inherent jurisdiction would not stay 
criminal proceedings hot where It is private there woold not bo the same roluctaneo on the 
part of the Court to Intcrfero with the criminal proceedings. This was the statement of the 
law prior to the enactment of S. 9G1A tn/ro, which oow expressly recognizes the inhereiit 
power of the nigh Court to Interfere to prevent abate of the process of the Court or to secure 
the ends of Justice. The fligb Court has, no doubt on general grounds Its wcM as under 
& 961 A, infra, has jurisdiction to stay criminal proceedings, 30 Bom. L.R. 933 at 954. 
Grimlaal proceedings should not as a rule be stayed peudlog the decision of a Civil Court !o 
regard to thesacaeiubject-matter. butordluarily it IS oot desirable that a criminal prose* 
eutloo should go oa if the parties to the two proceedings are the same, especially when the 
prosecution is a private proseoutioa and the questions to be decided in tbo twoOcurts are 
identical. The mere pendency of a civil suitor appeal is not In itself a sufBcient ground foe 
atayiog crimiaal proceediugs IS B. S8l ; 14 Boio. L.R. 963. It the object of the orimiual 
proceedings by a private prosecutor is to prejudioo the trial oi a civil suit or to use them 
as a lever to coerce the accused into a compromise of the civil suit, the criminal proceed* 
ings can properly be stayed The discrotiou is to bo exorcised by tbo High Court in each 
case. The ordering stay of proceedings cannot be crystallised into a hard and f sst rule and it 
would largely depend upon the circumstances ol each case. The test in every case would bo 
whether the accused is likaly to be prejudiced seriously by the continuance ol the crimluai 
proceedings pending the trial Of the civil euit, 30 Bom. L R 062, at 966 It is open to the 
criminal Court having regard to the facte of each case to consider whether it is desirable 
that the proceedings before It should be stayed till the decision oi tbo civil suit, or for n 
limited period The High Court has stayed criminal proceedings m 30 U 226 ; 31 M SlO ; 
23a6ta;4La.ti. L.J.402 ; 26 Cr. L.J. 286 =94 Ind. Cas 350 ; 23 Cr. L J. 326 = 100 Ind. 
Cas. 710 ; 13 Cr. L J. 179*13 Ind. Cas. 927 wbereS C L J. 193 end 5 C.W.N. 44 aro followed. 
23 Cr. L.J. 595*68 Ind Cas.8ig;l Pat. LT.697: 22 Cr LJ. 439 = 62 Ind Cas ISS* 
21 Cr. L J. 399*55 Ind. Cas. 1007; 18 A.L J 1011 ; 27 Cr. L J. 1114-97 Ind. Cas 423. Pen- 
dency of a civil appeal was held not to be a sufficient ground for stay of criminal proceedings, 
43 A. 130. The High Court will not interfere with the right exercise of the discretion 
of the Magistrate who refuses to stay criminal proceedings, 21 Cr. L.J 342 * 93 Ind. Cas. 
678 ; 21 Cr. L J. 353— 55 Ind. Cas. 721. The question whether criminal proceedings 
should be stayed peoding the decision of a civil suit is primarily one of discretion of the 
Magistrate, 30 Bom. L.R. 962. 

436. On examining any record under section 435 or otherwise, 
the High Court or the Sessions Jadge may direct 
inquiTyf District Magistrate by himself or by any of the 

Magistrates subordinate to him to make, and tbe 

IW 
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District Magistrate may himself make, or direct any snbordinate Magis- 
trate to make further inquiry into any complaint which has been 
dismissed under section 203 or sub-section (3) of section 204 or into the 
case of any ■person accnsed of an offence who has been discharged : 

"Provided that no Court shall make any direction under this sec~ 
iion for inquiry into (he case of any person who has been discharged 
unless such person has had an^ opportunity of showing cause why such 
direction should not be made. 

Araendment.~Bf the ataendmeot Ss. 436 aad 437 hate beoa inlsrohaoged. To meet 
the coofiictmg raliags as to the exact metoiog aod seopa oi the teme "oceueed 
the words 'a person accused o/an offence*' hate now been snbstitsted, Certain rulings of the 
High Court like 20 C. 723 ; 30 C. 412 ; 36 C. 163 ; 23 C 433; 27 C, 862 ; 16 B. 661 ; S3 M. 83 
put 8 very strict ioterpretation upon the (etm and explained the term as meaning a 
person accnsed of an offeneei while other rnlloge like 35 A. 147 ; 24 A, 107 ; 24 A, 149 ; 
35 B. 90l inelnded within the teem "accused person’* persons against whom proceedings were 
taken in any shape or form by a criminal Coart acting Jndicisljy, By the smendment the 
conflict of opinion is set at rest. Further inquiry can be made now only In esses where a 
person accused of an offence before a criminal Oonrt baa been discharged. The proviso is new 
and makes it obli|atary on the Oonrt to givo an opportnnity to the discharged person to show 
cause against the making of the order. 

Scope and oblect of the aectlon.— This section vests bo RbsoJot© right fo the 
BQperior Court to direct a further Inquiry. Tha section is limited by the words “on 
oxaainiag any rtcord under 8. 435 or otherwise *' and that seotioD lays down that a Court ' 
may call for sod etamiao any records for the purpose of fvtisiyiog itself as to the oorrocteesst 
legality or propriety of any finding, sontenca or order passed and as to the regularity of any 
proceeding of an Inferior Court, ff a tfogistrate finds no illegality or impropriety or irregu- 
larity and ooihiog ioccrroct in ibe ptoceedioge ha ie not entitled (0 set aside thedisebargo 
opon other grounds or on no ground at all, «.p., on the opinion tendeied to him by the Legal 
Eemembrancer. 19 C.WN 1078*:13 Cr. I> J. 764^17 Ind. Cas 75. A Oonrt of revision 
metely (or the reason oi disagreement with the oonclaeion arrived at after a careful Inquiry 
by the trio) Court le not entitled to ordei further inquiry which can be ordered only whore 
the Afagutrata h>8 oot takeu sufficient trouble or hss corns to a perverse eoaolnsloQ« 

30 Cr L.J 755=117 lad. Cas. 343. The powers with which tba blagistrato or Sessions 
Judge, Is clothed are powers of revision, and in exercising those powers of revision the 
appellate Court has to see whether the evidence ft of such a character that it is posclble to 
come only tc one coaclnsion upon it, namely, that the accused has been guilty. It may 
not be a question of pervenlty but it must be very neir to it. The appellate Conrt must 
satisfy iueif that there has bean a miscarriage of joetloe, consequent open tbe one*sided or 
rerveno view taken hy the tchl Court, W L W. 630 at 632 ; « A. 691 ; 1 Lab. 216 ; 

23 Cr L.J 342^100 Ind. Oss. 822. fo^overa where no fresh evidence Is likely to boaddneed on 
farther inquiry the superior Court should hesitate before exercising its powers under this 
section ua ess tboro are paipibls errors la tbe decision of the lower Court, S3 CLJ. 206. 
This srotien confers an independent power on a District htaglstrate to direct asabordinsta 
3tsgisir>u> to make a further inquiry into a complaint which hvs bean dismissed or into tbs 
ca» ol any person accused of an ofleoce who had been discharged, 38 Cr. L.J. 233<" 
111 Ind, Cat 50. U'bere a 3(sg(str4td after proper {aqniry finds no ease made oot, tbe mere 
fact that tbe superior Court docs not agree with that opioloo is no reason to reopen tbecaso 
by directing a further ioqnlry especially where no suggestion is mode that any further 

evidence Is aralUble or shonld be taken. 41 A fill; 23 Cr. LJ. 65 = 73 Ind. Cai 078; 

28 Cr. LJ. 838««88 Ind. Cat. 822 ; 2SCr L-J. 601*102 Ind. Cat 777 ; 9 A. 82 W-B); 

18 A. L J. 1133*59 led Cas- 193. The powertof tbe High Court and Sessions Judges and 
District JfagUtntet are eo-exlentUe and are not limited !a auy way by this taction. Where 
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ccrUIn perMni win tbargod bj* for o&cncn under S.8i3 (wrongfo] conSnement^ 

•sd B. S57 (MfiuU In attempting touolawfnllj eonfine), and tbo SmiIodi Jodge In lerliion 
wai o( opinion that chargei for oOenees Qodar Bi. EM2 and 857, 1.P.O, were not the appropriate 
charge! bnt that tbo nat cbargadlicloted bp tbo evidence waa one of forgerp and ordered 
further inqnirp into an oOence under S, 4C7, I.P.C., It wai held that the Judge bad no 
jurisdiction onder tbliacctlon to pass the order and It was tbereforo set aside, 10 Cr. L.J. 539^ 
I Ind. Cat. 312. Tbo Setsicni Judge or District tiegistrato cannot nnder this seotlos 
bimselt frame a charge or order tbe anbordinate Magistrate to frame a charge and trp 
the accused, although the District MagUtnte nap under the latter part of the section 
make farther inqnirp himself and frame a charge In the eourso of tbo inqnirp ; tbeSesalona 
Judge or District Magistrate Is not bound to refer to the High Court In cases of difference o! 
opinion owing to mere mfsappreeUtlon of evidence but would be justified io ordering a 
re^DsIderation of therame evidence, 32 U. 220 (F.B ); 6 U.L.T. 137=10 Cr. L J. 21B*aS 
Ind. Cas. 23 : 19 U L J .137 ; 8 U.L.T, 233. Thera Is little difference In snbstance between, 
the case ol a person who bae been discharged after all the prosecution evidence hat been 
taken and weighed bp the Magistrate and that of a person who Is aeqaitted after a charge 
has been framed. In (he former case the Magistrate considers the prosecution evidence as 
so weak that then is nothing for the accused to meet and in latter ease tbe evidence tbongb 
snCScientlp strong toeall upon the accused to meet it hat In bis opinion been met bv tha 
defence. There is no reason whp different tests ihcnld he applied in revision or wbp ao 
accused should be in a worse position than one against whom it Is strong enongh to warrant 
a charge being framed, 33 U L J 316 at 522. A inperlor Court should hesitate to order 
further inquiry under this section nnlees there are palpable errors in the decision of the 
trial Court and the judgment of a District Magistrate ordering farther Inqnirp ibcnld 
Indicate each palpable errors. Otherwise ench an order Is liable to be set aside bp the High 
Conrt, SO C.L.J. 284. An order of discba^o should not be set aside unless It Is elearlp 
wrong and it win be a travesty of justice to order a re*trial after lapse of considerable time, 
lap one pear from the date of discharge, 29 Cr L J 893 = 111 Ind. Cal. 373. Further Inqnirp 
after a discharge is Improper Qoleis the order of discharge Is manifestly perversa or foolish 
or based on a record of evidence ohvionslp Iseomplete, 12 Cr. L J. 364 b 11 Ind. Cas 132, 
Once a District Magistrate has refused to interfere with an order of discharge under (bis 
section he cannot •ahsequsntly direct forlher inquiry under this section as such an order 
reversing the earlierotder Ii prohibited bp B. 869 supra, 13 Cr. L J. 301=14 Ind. Caa. 763. 
It is not BufScIent for a Court merely to esp that tbe trial Conrt has not gone fully into the 
caseanddeclare that a further inquiry is necessary. Before orderlngafurther inquiry tbe Court 
of revision should itate in what respect tbe trial Coort'e concloslone are either fosHsh or 
perverse or otherwise unsatisfactory, and if the easels sent back on tbo ground that the 
discharge has been made on Incompteterecord this should be stated, 28 Cr. Z/J. 1393~89 
Ind. Cae. 703, where 1 Lah 216, is followed. Bee also 24 Cr, L.J. 369^72 Ind. Cas. 369 ; 22 
Cr. L.J, 199=60 Ind Cas. 89; 23 Cr. L.J. 238 (2}=99Ind. Cai. 1038 (2) ; 21 Cr LJ. 33 at 10 
MlOSInd Cas 4S4. It is not ordinarily desirable that in the order for further inquiry 
detailed examinatloo of (be evidence and elaborate reasons shonld be given. Enough should 
be said in the way of reasons to Indicate bow tbe order of discharge is incorrect on 
a point of law or fact or for want of complete inquiry, 10 Cr. L-J. 14=42 Ind. Caa. 926. 
The High Court will not as a rule order farther inquiry alter an order of discharge 
is made, unless the order ef discharge Is manifestly perverse or foolish or based upon 
an obviously incomplete record of evidence. The mere fact that it might take a different 
view of the evidence and of the probabilities of tbe case will not jnitlfy Us interference, 
1 Lah. 216 • 25 Cr L J. 1026.61 Ind. Cas. 802; Weir llj 255 ; 20 Cr. L J. 582-.83 Ind. Cas. 
728 ; 26Cr. L*J. 1803-eOInd. Cas. 292; 28 Cr. L J. 1393=89 Ind. Cat. 705; 27Cr. LJ. 
863=94 Ind. Cas. 133; 27 Cr. L.J, 661=94 Ind. Caa. 709 ; 27 Cr. L.J. 771=93 Ind. Cas. 
807; 27 Cr. LJ 1130= 97 Ind. Cas. 630 ; 28Cr. L J. 6ty7=102Ind. Cas. 783 where 12 Cr. L.J. 
864=11 Ind. Caa. 132 and 27 Cr. L J 861=84 Ind. Cas. followed. To order freeh 

Inquiry against a discharged oo-aeensed aftec examining and cross-examining him as a pro- 
seontion witness and thus gathering from his own month tbe evidence against him Is 
contrary to tbe tradition of justice In criminal Courts, 23 Cr. L.J. 511=78 Ind. Caa. 1031. 
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Thft juriEdicticQ o{ the High Goatt, OoQctof Sessioaand District Atsgistrate ia vecj- wide 
and tbediscretioa thus coafetred iaa jadicUIdiecretiou, 15 C. 603 at 622. It ia impossile 
to Uf down snf geoenl rule or rules irhioli moat be applied In etety case sod it ia extremely 
diJBcalt to arrive at a formula which will be of assiataace in ail circumstances. The general 
result of decided cages xa^y be expressed shortly as follows;—(l) That a Magistrate js compet- 
ent to consider the credibility, weight, and prababilities of the erideuce. (2) In this con- 
aider<itioa, his discretion is limited. He moat not encroach upon the functions of a trial Court 
while bolding a preliminary isqairy with a riew to see whether the case should be com- 
mitted or not, (3) He must keep before him the question whether there are fair grounds for 
conoiodicg that the accused is guilty open thecmdenee, t.e., where there isa^rima facie case 
reasonably credible, he must commit and in all cases where he discharges he should giro 
reasons for so doing and it will be proper to consider those reasons when deciding whether tbe 
Magistrate had exercised hia direction corrcotly, 4 Ban. 471, The provisions of this saction 
■do not apply to proceedings taken under Chapter VIII of the Code demanding seouiity, 
2 Ran. 30, The wording c( the section ia *' any person accused of an offence has been die* 
charged" and this will not include a person proceeded againat under the security sections See 
Botes at pp. lSS-56 and 171. A District Magistrate bas therefore no power to direct lurtber 
inquiry into a case under S. 107, supra, and the proper remedy open for him ia to report tbe 
result of bis examination to Che High Court under S. iSS, tn/ra, 46 A, 235, Sea also 25 Cr, 
X.J,d79eat Iad,Cas. t67; 51 A. 403; 25 Cr. t.J. S3s76 Ind. Cas, uS ; 24 Cr. L J. b25s 
74 Ind. Cas, 657. Further Inquiry may be directed in case of discharge even where no Iresh 
evidence is forthcoming, 14 M. 334 (F.B.) ; 9 A. 52 (P.B.) ; 13 B. 376; 21 A. 122; 12 C. 822; 
10 C. 207 : IS C. 60S : 25 Cr. lt.3. 63. Further inquiry does not In all eases, mean taking 
addditioual evidence but may be te*beating and ra'Coasideratioa of ths evidence already 
t&kea, 26 Cr. L.J. 1S37«90 fnd Cas. S69. Material consideration when ordering further 
Inquiry is tbe prospect of any public advantage from tbe case beieg ro-opesed two years after 
the occurrence, 595wl6 L.VS. $83. Tbe exercise of revisionai jurisdlctioc by 

the High Court is a matter of discretion and having regard to the length of time that elapsed 
between the dismissal of the appeal and the application for revision tbe High Oonrt 
declined to bear the revision petition, 1907 A, W.N. 294^6 Cr DJ. 1S3. It eauaot be 
Ordered in tbe bote possibility of an offence being disclosed on further evidence being taken. 
There must bo eomethiQg ca record to indicate (bat eucb' an offence was committed or there 
must be something to show that further evidence which was not taken and would euppott a 
charge for that offence is available, 43 Bf.t.J- 5M*“16 I/.W. 494«{1822; M W.N 801 This 
icctico docs uot apply to au acqultti), 29 Ct. h.J. 923~St Ind, Cas, 683 ; 2 C,I<,iI, 622, 
The power under ibis section should be spariogSy used and with great ctrcumspection, Ratas* 
[al 323 ; 11 C.W.K. 173, especially when tbe qnestlons raised are merely matters of fact, 9 A. 
S3 (F.B.). The powers given to Sessions Judges and District Migistrates under this section 
to interfero with orders of dtsofaarge should be used sparingly and with great caution and 
eiToumspectiOQ especially Id cases where the questtoas Involved are mete matters of fsot. 
If the facts and circumstances and evideuoe are such (bat two Courts might take differen t 
views of the evideneo, tbe order of dlscbargois one which cannot be said to bo either 
perverse or prima /ocie iueoireot and when there was no BUggestioQ of any further evidence 
forth coming, no further Inquiry ehoufd be directed, 49 A. S79,/offovmy 9 A. 52 (F.B.) and 
IS A.L.J. 1133. Where a competent Court has dismissed a case afterconsldering the evidence 
on record and giving thorough and e»reIol reasons, tho order should not be interfered with 
□niess (here U a miscacrUge of jostiee sod an acoosed porson under such circumstance 
who had stood bis trial ought not to be ordered to run the risk again, 14 A.L.J, 1075. This 
eectJon does not lay down that further inquiry should bo directed only when it is found that 
Iheiudgment is perverse orfocRsh. A* a rule of pr tidence, however, ft has often heeu hsfd 
that the superior Court should not Jlgbtly discard the estimate of evidence appraised by tho 
Court which heard It nod should not aet aside tho dismissal or discharge simpiy boeauso a 
different view of tho evidence might be taken, ^ero most be something more than (bat 
28 Cr. L J. 8S7«1M Ind. Cat 633. folbrnuy 26 Cr. IiJ. 886«86 Ind. Cai. 822 and 9 A. 52. 
The rule of law It firmly established that generally speaking, further inquiry after ditcharge 
Is Improper anloas the order of discharge la malefesUy porvofsa or foolish or has been based 



S. 4S6^ or prTTnr.srr: rirvi?:o?f. “37 

cffTi » rrvrd cf rTJ3r^'“» »kVli J« ?l Cf. L J 

/e-’IcWnsUCr Cm tSl:?SCr. ti W-lCSIf« *•> 

diMk*rt:» crshl net to wl !crlk»t ip'jalfT fri'M It lk»r« {• Irr^Urilr, 111*0* 

lUy ct rpv>*»3lf-r* **‘4 H *>'1 U rrJ*r*1 In • 

*re lS*lle lo Uk* diffm-l tli»i » 1 tk»ftia»nn« ard rf lk» •k«r* IV* 

kl»gi»\r»\e k»» tk* »*»4rnt*l?f Vk* T^Cr. Ld. 

Cm. 3SS : 24 Cr. L d isa»tjlal Cat ItJ rarlk't In-jolrf d->*t n;ln**n c*’ 

the etldenoe tiretd; Ukea ; lk*l etld^ne* ct clk»f «*l3'n"*. It lh»r» t- anx, *V*nH I- l*\»a 
de noro by the Jlutlitnt* ttbn b*l3»tk* fOTlV»T li'^alfy, flALJ.3IO"l3 Cf LJ.3t3« 
Hind. Cm 607. 8*« *l*i 77 Cf. L J. II33««7 lad Cat. 639- A power Incrfer -katU 

practiealty a re-trlal. to eWt a coapttina&t anot.**** .cppitlanily rf r*^T*mlrins hi* wit* 
netvt and addnclng lre»k «Tideree. oackt not to b* rfr^annJ a« it ii anjait In th* aecawJ 
and openi a wide door to perjory and ccrroytlon. 31 M. 133 at 133. 

On examlnint the record under S 435 or otherwiae ~Jtf«nolr* ondtrS. 137 at 
p. 607. 7 -be word* “of ctherwUe •* areelKnJflcant. In etrry c*»# o( di»*h»f>C* »oni* body 
mnit bring tb« natut to the nOttoe o( the tnpetm Contt aa It cannot t>« ia;pot<d that It U 
aware ot ail order* cl dlaeharge pa**(d by th* 3taei«tratc* within lli Jariidtetlon and there 
U nothing in the Code to limit the peraont whocan bring the mailer to the notice of the 
inperior Gonrt, Tbni it la immaterial bow the facta were bronght to the notice of tho 
anpeilot Court. VVhtn onca it la bronght to lie noUto It baa ample power to dial with the 
matter. Where a eompUlnt of Court andet 8 . 470. m/ro, coded in a dlacbarg*, andoobtedly 
U fs not the Intention cl the LegUlatnt* that a prltaie party ahould not bring the order of 
dfseharge before the Seaiiooa Judge The Seatlooa Judge la empowered under 8 . 433 lu/’rit, 
to call lor the record! in aoeh a caae 11 he U dieaatlafled with the eorrtctneai, legality or pro* 
priety of the finding, and order a farther loqotry under Ibit aoctlon, 19 A. 730 

High Court or <e<4tofls ludge may direct DUtrIct MagUtrate **The High 
Oontt haa eoneorreot Jorisdietlon with the SetalonsJodge and DUtrIct bfeglatralo, 10 L.W* 
SMwSlH.L.T. 23<«23Cr. L.J.692 w 66 Ind. Ca» 624. The High Court la mentioned In 
thU aectioo (ot the obrloai reaaon that though B <30, In/ra, girea the High Court all the 
> power* of a Court of Appeal under 6. 427, $upra, tho power mentioned In Ibli auction li not 
included In 8.435, tvpra 9 A. 92 at 95. The controlling power of rorlalon of tho High Court In 
Criminal caaee isa dlacretlooary power and it muat bo czerclaed with reg-ird to oil tho cl roam* 
atances of each partlcnlar casa.snxiout attcotlou being glren to the aeld circumaiancna whieh 
vary greatly, B. 973 ThlaaecUoadoeanot anlborice a Beealona Judge to direct futUiftt 
Inquiry by aparticnlar MagUtrate, whether It bo tbo bfagUtrato who originally dianhargnd or 
any other blagutrate. Session! lodge* should conform to the languagqof thoRnclIon In nnlerlrig 
further inquiry. The Legislature appear* to have contempi itul that the bfiiglitratn nf the 
District ahoald exercise a dlecrcUon aa to the selection ot any MagUlrate aul/inllnato In him 
and this discretion feema to bare becu vested In the District Msglatrate and not In the 
Sessions Judge. 10 C. 207 at 209. Where the dispute botwenii the partlAs la of a otvil natnrn 
further Inquiry ahould not be ordered, 1 Bom. L.R 892. Bo also where the iiaturo nf the citai) 
la such that Courts ate liable to tabedlOcrent views on Ihe osldcnceand prohahllillea of the 
case. BALJ 4Swl2 Cr. L J. 49-9 Ind Uas. 274; 12 Cr. LJ. IfO-O Ind, Cm. 093, 
Again when the order of discharge is based on a consideration ot tho whole evidence and Is not 
manifestly perverse or foolish it should not be set aside and further Inquiry orderrd, 10 Cr, L.J. 
214— 27 lud Cas 67B. But no Court can properly setasidoan order ot diaclierge wUlioiit 
assigning solid and substantial reasons (or so doing, 19 C. 608 at 621 ; 27 Cr. L.J. 72Bw09 Ind 
Cas. 56; 32 C. 1090 ; 13 C.W N* 76; (1914) M W.H. 49 fi c ) 11913) M.W.N. 639-14, Cr. L J, 673 
=21 Ind. Cas. 172. In cases where there is concurrent jurisdiction i e., whore the relief 
sought in ihe High Court could also have been obtained In tho lower Court ills the cslAb- 
lished practice not to interfere with the lower GourCe order, 14 0.887; 80 0. e43: 28 Cr. 
LJ. 601^102 Ind. Cm. 777 ; 28 Cr-LJ. 342-102 Ind. Cas, 822 ; 28 A. 268; 43 A. 497; 
14 B. 331: Batanlal 449 ; 3 Pat. LJ. 302 but the rule Is not inflexible, 2 L.W. 1129 ; 
28Cr. L.9. 944-102 Ind. Ca», 352; 28 Gp L 3. 819-104 Ind. Cat. 299. 


798 


THE CODE OP OBIUXMAL PBOOBD0BB. (OHAP. XXXII 


Mske further tQqutry.*~'A Disirick Magiatrata wbeo ezerciaiog bia mbional juris* 
dictioD Bhonid ordioaxily confisa the exeietae of bia powers c{ intexteianca oo the grounds 
expressly epecided in this Chapter and should not tala upon himself the dut^ of trying the 
accused himself although Buch a eoum would not be illegal, 27 Cr. L.J. 723 = 95 Ind. Cas. S6. 
The term “/ux'ther inguirp ** means an inquiry before the Magistrate preliminary to a trial 
which reenlts in a charge or disoh arge and does not inclnde a trial, ' The terms “ further in* 
^aity " "fresh inquiry" are used as meaning the same, 13 C. 60S at 620. The term may 
signlty au Inquiry in addition to that 'nrblcb has already been held, but may also eignify a 
fresh cQQBlderatloQ to the effect of the evidence already recorded end a re-oonsiderafion of 
that evidence. It does not imply that additional evidence must be forthcoming, 14 M. 33i 
15 C 603 (P.B.) ; 10 B. 131 ; 9 A.L.J. 3l0«l3 Cr.L.J. 253=14 Ind.Cas. 607. A District 
Magistrate has no jarisdiotion under this scotion to revise the order of the lower Court and 
direct a ro-tiial of acoused person for oSeucea different from those for which they were origin* 
ally convicted <8. S23 l.P.G., into one under 8. SSO 1.P.C,) at the instance of a private 
complsmaut, 28 Cr. L J. 375 (2|=10a Ind. Cat 511. Farther Inquiry cannot be ordered on the 
bare possibility o! an oQence being disclosed on further evldanoe being taken. There must be 
something to show (hat further evidence which was net taken which would support a 
charge is available, 43 M.LJ. SM«16 L-W. 404=31 ML.T. 254=23 Cr L.J. 592= 
68 Ind Cas. 624, An order foe further inquiry Is proper where the revising 
anthority finds on the facts that there were enough materials to warrant a conviotlon 
«{ to call upou the accused to enter on his defence. It Is not correct to say that further In- 
4}alry e.annot be ordered on tbe same facts as has been considered by the Magistrate and to 
do eo will be putting the law too wide. The revisingantbority fs to take into consideration 
the facta of the particular case before It and taking down any general rule guiding Courts, Id 
uederisg further inquiry, U to stultify the language of tha section itself, 23 A.L.J. 20=25 Cr. 
£.3. 736=86 lod. Css, 224 ; 49 A. 230. Whea farther inquiry Is ordered and tbe ease Is 
made over to a subcrdlnate Magistrate he is seised of the whole case and he is competent to 
held tbe Inquiry and dispose of the complaint by passing final orders tbereos, eitbsr by dli* 
miiatug it or putting the accused ou his trial and oonvletisg or acquitting him, SlCr, LJ, 
594=57 lad Cat. 162; 27 0.921; 39 C. 1041. This aoeticn does aot empower a tria] to be 
held but only a turtber inquiry. 8. 4 ( 1 ) (1) suyiro defines 'Inqnlry' which Is distinct from 
^crlal'. Where tha Msgistrsto dismisecd a complaist under 8. 203 suj>ra and a further inquiry 
IS ordered the Magistrate is competent ag»lD to bold an Inquiry and dismiss tbe 
complaint again. The inquriy contemplated by tbe section Is an inquiry of tbe 
same oaturc as was pravicualy held under S. 2o2 eupro and cannot mean au taquity after 
eummonlng the accused 29 Cr. L.J. 373=103 lad. Cas. 329 where 30 CW.N. 312= 
'25 Cr. L J. 303=81 lad. Cos. ItJ and 104 Ind Cas. 633 are reforei to. BlmlUrly wheaa 
•complaint fa onoo dismissed by a sufHIiTlsIooal magistrate and the District Magistrate 
sets aside that order under this section and dlmots further inquiry, the sub'divlsional 
Magistrate cannot at ouca summoa the accused without having held an inquiry and 
uxerciacd bis jadgment under 8. 203, fupret, and finding that It was a fit case in which tbe 
Accused should be summoacd. A Bummeoe should not issue to tbe accused from (ho 
mere fact that the Distrlot Msgistrsto baeeek aside tbe order of dismissal and directed 
a furtberinquiry. 29 Cr, L J. 672»109 Ind. Cas. 803. 

into any complaint Dismissed under S. 203 — Ss. 303 and SOI {3) supra are the 
only proTlsians enabllag a Magistrate todismicf a complaint. 'Wbere tha acensed were tried 
and convicted of mlaohiaf and (he ficsslooa Judge being of opiolnu that tha accused has been 
lightly dealt with by the Magistrate ordered a further inquiry agtlosl the accused and others 
lor an oDence under 8. Ill, J.P.C., (joining an oaiawfaIas'>amhIy armed with deadly woapooij 
II was held that the order was without jurisdlctloa, assoQoofthe accused Lad even bean 
diKbarged ol that ofienee nor waa any complaint of such offenco against them dlsmisssd under 
8. 203 or 201 (3), supra. 27 C. Bjg. Sea also 5 C.W.H. 72. Au order of distnUsal under 8. 203. 
swrr<i. shoald not be set aside by o Distslot Magistrate on the mere ground that it Is poMibU 
that cm a further ioqoiry the accused may be oonvloted, 17 Or. L J, 406-53 In.Cas. E66. 
Meterial consideration wheo ordering a fnrtliacfaqatry Is the prospect of auy public advantage 
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from the cats belog re-opeoed, 13 V.L.J 4 &S3— 18 I«<W. 065. Thla lectlon as it itaods 
hj the amcndiog Act of 1033 clearly makea a distinction between a case in which a complaint 
is dismissed under 6 . 203 tupra and a case in nbicb the accused is discharged undof 8.353 

avprn Of some other seelion. In the latter ease It is now proTided in accordance with the 
general opinion of all the High Courts that notice ataostd ho given to the acensed as he was 
present at tbe trial Court and no order ought to be made In his absence by the Court In revision 
but when the'order Is passed under 8. 203 iupra not only has the accused no right nnder the 
law to appear either before tbe trial Court 01 before the court of revision and it has been held 
in several cases (Sec 21 OW.N 127-25 C L J. €00 : 27 C W.H. 196»36 C.L.J. 414.) that the 
acensed shonld not bo allowed to appear at that stage and in a case where be was allowed by 
tbe Magistrate to appear at that stigo to eross-eiamlne the witnesses, bo acted illegally and 
tbis illegal act ol tho Magistrate does not create a right in the accused to appear at every 
stage of tbe proceeding. Ho doubt it was held in aome eases that where the complaint was 
dismissed under 8. 203 tujira, it was desirable to allow tbe accused to appear before an order 
is passed under this section to his prejudice but these cases were before tbe amendment of 
1923, Courts have no right to legislate however desirable a thing may be on general 
principle, 49 C.L J 022 423-24. Dismissal of a eompUlnt is no bar to a rehearing of the 
same, 29 H. 126 (F.B.) : 38 C. 652 tF B ); 29 A. 7, even after the District Magistrate bad 
relnsed to order farther inquiry, 36 C. 415. 

Into the case of any peraon Ofacharsed.— An order of dischnrge {foot a final 

order, and the ofience against an accused who baa been discharged may be furtber inquired 
into by a Magistrate upon further evidence, if forthcoming. The High Court has full power 
to reverse an order of discharge at tbe Instance of a private prosecutor and in considering 
whether to Interfere or net is bound to have tegvrd to the iojustioe to tbe accused on the 
ground of proseeutloo and want of finality and io tbe event of its coming tea eoneloslon 
that proceediugs were taken with a view to furtbering either of these objects to tbe exelo* 
flloQ of other matters proper for it to consider, tbe High Court would refuse such an appH* 
cation. As there is DO appeal against au order of discharge, it would be unjust to deny to 
a private prosecutor tbe tight to have tbe order ol disebarge revised where such an order has 
been improperly made, 4 Ran. 471 rcfpm<; on 2 M. 58 i 2 A. 948 ; 30 C. 994 The section 
caw contains the words "any person accused of aa oSenee’* instead of " any accused person " 
and benceitdoes not include persons against whom proceedings are taken nnder Chapter 
Tfl of the Code, 2 Ran. 30 at 31. Under this eeotion os amended a District Magistrate has 
no power to revisean order under 8. 119 supra, discharging a person who was called upon tO 
famish aecuTity. Thecoafllctof authority which existed before 1933ba3be:a removed 
now and tbe view expressed in 33 M, 85 has been adopted by tbe Legislatare. Tbe condnet of 
a person called upon to furnish security under Part IV of tbe Code relating (0 prevention of 
cfiences would consist of a number of acts or omisiioD to come within the definition of 
ofiences as defined in S 4 (1) (o) lUpra The word punishable is not defined in the Code but 
wordsnot herein defined are to be deemed to have tbe same meaning attrlbnted to them In the 
j.P.C. In S. 03 1.FD , punishments are described by an exhaustive enumeration but giving 
security is not included in the list oi punishments given there, 51 A. 408. Bee also 22 A.L.J. 
129 and 48 A. 235. Bee notes at page lfi5'15€and 171. A person acensed of an offence must be 
discharged by a Magistrate before action istaken under this section. Itii not applicableto 
a case where a Maglstrato refnsed to proceed against some of tbe persons acensed of an ofience 
before police as they never bad been before tbe Magistrate and had not therefore been dls* 
charged 5 C.W.N. 433; 4 C.W.N. 242. There is noanthority to direct farther inquiry against 
a person against whom no process was issued, 39 C 238. Where a esse against a person 
who was absent at tbe trial of bis co-accused was dismissed noder S. 217, $upra owing to the 
absence of the complainant no order could properly be passed under this section against the 
absent accused, 4 C.W.N. 346 A discharge by a Presidency Magistrate can be set aside by 
the High Court nnder tbis section and further inquiry could he ordered, 36 C. 994 ; 33 If L.J. 
513 : 27 B. 84. Tbe expression used in 8. 437, tupra, "is improperly discharged*’ but we find 
no sneh expression In this section. 

Proviso. — The Proviso is sew and has been enacted to meet the varloos mlings of the 
several High Conrts as to the necessity of notice being given to the accused is ease of discharge. 
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The Allahabad Bigh Court eottslstently beW that notice was necessary, 9 A- 52 (P.B.I ; 
23 A. 339 ; 25 A. 375 ; 35 A. 78 ; 40 A ; 13S *od 416. The Calcutta and Patna Sigh Courts 
held that although notice was not imperatiToyet it was a xnatterof proper discretion oltbe 
Court to give notice, 15 C. 603 iP.B.) ; 29 C 457 ; 32 C. 1090 ; 39 C. 2Ss : 12 C.W.N, 822, 
The JfOiiras and Bombay Sigh Courts accepted the A llahahad tietc, 26 U, 41 ; i4 M . 334 ; see 
131; 8Bom. L R. fiM.Seealso t Enh. 216. Whccaa Diatuct JIagistrato acting 
under this section, entectaiaed a reTisioQ petition filed by the complainant against an order 
of discharge, mating some of the accused only as parties and committed all the discharged 
accused including tbose who were not parties before him and who bad no manner o! notice 
of the revision petition, beld that the order against those accused who were not parties was 
clearly wrong as they bad naoppotlootty of showing eansa wby an order of commitment 
should not be made agiinst them under this ptoviao and the order so far as they were con- 
cerned was set aside. 48 V. S74 Bnt all the High Courts have agreed that no notice will be 
necess.»ty in the case of a dismissal under S. 953, 15 C 60S ; 29 C. 4S7 ; 33 A 78 ; 40 A. 138. 
This proviso cannot apply to a dismissal under 8. 903, supra. Where no process is Issued 
to the accu«ed at all and he does not appear is Conrt and the complaint is dismissed sum* 
manly under S 203, supra, the accused cannot ho said to have been discharged It is only 
after he has appeared in court and the evidence against him is found to be insufficient so as 
(omalte It unnecessary to call upon bim to enter on his defence that he can be discharged* 
Before tbeameodedOode, Courts were nnanimoas that in cases of thedtsmusai of a complaint 
under S. 293. supra notice was not necessary and the amendment left the tnliog in 35 A. 78 ; 
40 A 139 untonebed. See aim 47 A 722; 2? Cr. L J. 802992 Ind Cas. 590 ; 2 Lock. 573. 
'When the order o| dismissal is bsssed noder 8 903 supra not only has the accused no right 
under the law to appear either before the trial Court or before the Court of Bevisioo. Zt 
has been held la several cases fSee 21 C. W.N. 127w 25 C t. J. 606 27 C.W.N. 196eS6 C.Ii J. 
114) that the accused should not be allowed to appear at that stage If tbe Uagistrato 
allowed the accused to appear at that stage to cross-esamioe the witness he acted illegaly aud 
thU Ulegal act of the Magistrate does not create a right ID the accused to appear at every 
stage of the proceeding. In eome cam It was held oo general prloeipie that it was desirable 
to give notice to the accused betore tbs dismissal order under 8. 203 supra is set asida 
but those eases were before the amendment of 193$ and Courts bsve no right to legislate how- 
ever deslrtble It msybeoa pnncipte. 49 CL J. 423 at 424. The dismissal of a eomplamt 
under 8. 203 or under 6. 20 > (31. supra is before tbs appa'irsocs of an accused and noacensed 
j^TSOQ cMi bo said (c 6e dwh/irgrd when no process has beea issued for his appearance. It is 
only when a Sfagiitmte takes cognizance of an oSsoce and is of opinion that there Is sqffici- 
eot ground foe proceeding he Issues a summons or a warrant for tbo acensed’a appearance. 
An aCcQsed person is said fo be ducAarped when the cose against him is thrown out noder 
6s. 207, 253 or 259, supra or wheu (he Advocate-Oeneral enters a ticife prosequi, under S. 333, 
supra. The ejprtisioa person tehohasbeen discharged, occurring herein refers to a person 
discharged under Ss. 209, 253, or 359. A person against whom no process is issued under 
6. SOI, supra, is not a discharged person and thereloro no notice is necessary to him 
when a District 5l*gislrate, Sessious Judge, or the High Court directs a further 
inquiry into a complaint dismissed under 6 203 or 8 201 (3), supra 49 U. 918 
(F.B J folhicsng 47 A. 722. Seo also 29 Bora. L.R. 713 /oltotcing 47 A. 722 But where 
n complaint IS dismissed under S. 203, supra alterglvlng the accused an opportuoity of 
bcioe heard, an order directing (aether (oquUy into the case under this acctloa 


should ni t l>« made without giving notice to him, 27 C.W.N. 952^23 Cr. L J. H!)*"76 lod. 
Cas 236 ihM decision is of doubtfal aothonty as thsro fs iio provision of law for 

issuiuRs,) >i a n.. lice before process Is issued •gainst the accused. Bee 49 M. 9l8 folUrAng 
47A 722 23 Cr L J STS (2|« 102 Ind. Cm SU <2), Whore acomplalalina summons case 
Is diiroiMfd I jf defjuli ihe order IS one under 8. 217, supra, and is tautamount to nn 
acqumal and U\U ouu.de the purview o( this seotlou, 23 Cp. L J. 339=77 Jnd. Cas. 293. 

Revision —The High Court will not onterlain an application unless lha lower Court 
« ^ ^ •' S8 C. 643 ; 18 L W. 653 ; 11 C. 837 ; 11 B. 831 ; 

BaUnUll«. 6I4«]03 Ind. Cas, 332. It la the practice not to Interfere la 
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a eomaltmeut ot tbe ficeneed in tbo mtdtt of » trial before fbs ioferior Court, 27 Gr. It.J. 
SI?**?? Isd. Cae Tbowere ficttbAtibo nperior Coort aisy tai^iMdiSeKatriipro! 
tbe evidence and tbe probabilities of the caeo will not juslifj ita Icterfereoce by setting aside 
tbo order of disobarge, 23 Cf L.J- lOSS^Bi tad. Gas. fi02 ; 2$ Cf. L.]. 6S6»6S Ind Gas. 892; 
Weir II, 235. 

On evaoifnfng' the Record.-^Tlieaa words occur In 6s. 4S5 A0d43G sKpra also, but 
tbe expression used in 6.^39. in/ro, is “wfaiob otherwise comes to its knowledge" A 
Sessions Judge or District lUsgistrafe most bars tbe records before him when etercfsicg 
powers under this section or Sa. 4S6 or 4S8, in/ra, but there Is no such restriction imposed oa 
the High Court when exercising powers of revistoo under 8, 439, infra. See 80 C. W H. 8f(3 
C.L.J. fl3*Z7 Cr. I( J. 871 ss£ 6 Jod. Cas. ltd. The High Court in revision cao also 
direct the commitment of a case to tbe Court of Session. This section only empowers the 
Courts named therein to call for tbe records but, wbat they hare to do after calling for tbe 
records and examining them is stated in 9s. 43C to 439 of tbe Code. 32 U 220 at 222 A 
Sessions Judge or District blegistrate may set aside an order of dlscbargi suo motu, 
ZiV.LS. ISSoiOL.W. 672»2i Cr. Z..J. 91»SS Ind. Oas. 4Sf. Discretion given to a 
Sessions Judge by ibis section is very wide and if he has exercised that discretion well 
and committed the aecnsed to tbe Conrt of Renton, the High Cooet should be slow to 
Interfere, 13 J(. li J. ffl where 2d-A. 363 is /o/fotoed. Bata District ^fagUtrAte canuot act 
suo tnotu when a Sessions Judge had previously refused to interfero with an order of discharge 
26 M. 477. Where a District AUgistrsite refused to oai) for record! aad commit an aeonsed 
person to the Court of Bessicns when the charge against him was still pending inquiry before 
an inferior Usgistrate, that order U sot an order refoslog to revise an order of discharge and 
a Bassiona Judge may act under tbie eeotion and direct a commitment of (he acensrd to the 
Court e( Besslon after bla discharge by tbe Inferior hlagistrate, 43 U- 330. 

Uader S. 435 or otherw]ae.«~Koiod{eaticia is given oi tbe ways otherwise than 
a, 445 ^ wh<» the record of the case I# to he before the Const. The words "or ctAerfoiw " 
being words o( general Import following tbe words "unisr 8. add " must be construed 
according to the usual rule that they mean " not in any other ioaywhaievtr" bnt "*nany 
other way prcctded by the Cade'' For example*, fn tbe case ol an appeal, the appellate 
Court U empowered onder 8. 023, eujirof. toaeod for tbe records and this would be a ease in 
point, 10 G. 268 at 271 Tbe reasons lor exercising tbe powers noder this section are reasons 
wbloh ibould ariee upon materials to be found on record before (bo Court and not upon any 
extraneous matter, 1899 A.W.H. ii7. The power osn afso be exercised on matters coming to 
tbe knowledge of a Judge on reliable iofonaation, «.y., information eouroyed by tbe Famine 
Commissioner, BTelr II, 633. Bee afso 2 if. 86. 

Caa« exclualvefy triable by Court of Se«alon.~Theso itorda mean on offeoco shown 
as so triable la tbe eighth column of tbe second echednle to tbe Code, 1904 P.R (Gr. J.) 60, 
follotctny 1897 P.R. (Cr. J.) 3. Tbo eighth column mentions what oQencesare exclusively tria* 
hie by Coart afSeesfoa. S. 435eu{Ta, girra power focali lor records »od this txstloa empowers 
commitment only when tbe odance Is triable exclusively by the Court of Session, 42 Id. 661 
at 563 : S3 C. 649. Tbe case must be exelnsively triable by a Court of Session foraSessious 
Judge to direct a commitment even where a District ilaglstrete discharges the accused, 

7 A. 853 : 12 C. 473 ; 9 B. 100 ; 8 V. 18 ; 19 Cr. L.J. BDl |Sis<6 Ind. Cas. 617 (2}. A ease 
does cot come withiu ibis section merely because B Magistrate is of opinion (bat tbo offence 
could not be adcqoatoly ponlsbed by b;m, 1906 A TT.N. 189b> 6 Cr. LJ. 47. A direction to 
commit tbe aceuicd for (rial fa a case whore Ibeoffeoee with wbloh (be aconsed was charged 
is not triable exoiusively by (be Court of Session fs bad Is law, 18 tf.L J. 373 ; Ratanlil 42 ; 

20 C, 633, A directloo by a Court of SessloD to a Msgistrate to commit (be accused to 
SwsIcB* lor ao cffeoce under 8. 47>, I.P.O., was heid ta be beyond its power tinder this 
ioctlon ai the offence Is not one exclastvety triable by tbe Court of Session, 41 M. 861. But 
some meanlugmuit begiron forth* word **<aiu4iere'» used lo tbte eection. Ilatuperioe 

Court conridm that the case ^^lotiBg at ao effcnco triable ctclusirely by the Court 
Cf Bcttlon was inquired Into by (be lower Court and tbs accused di^harged, then a 
cototaltmect may bo aiTtctcd, Of at any rate a foriher Inquiry under S. 430, in/ra, mMy be 
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4Aered. Bat ii the oSeoes Tfhich the lupeitot Coort tbioka medo oat by the facts was not 
the subject of aa fnqucry atalfin the lower Coortf tfaea qo comlCmeat caa be ordered 
tinder this section and the only coarse open to the sapetiot hlagUtrata Is to set 
«side the discharge and direct a further Inquiry Into the case. It is competent to a 
'Sessions Judge to convict a person on a charge not exclaslvely triable, e g., one 
under 8. 437, I F.O., if it is intimately connected with a charge exolnslvely triable by 
-the Sessions Coart, eg., a charge under 8. 4SC, LP.O , and if It forms part of the same 
transaction, (See 16 Bom. L.R. 80= IS Cr. L.J. 292 * 23 Ind. Cas, 800), but it tsclear that the 
.above requirements are sot satisfied in a direolion for commitment on a charge under 8. 880, 
I.F.O., the offence thereunder being totally different from the category of offences under 
Ss. 437 and 436. 1 P.O.. 53 C. 645 at 649. 

Accused has been Improperly dbcha^ed.— There must be an improper dis- 
charge and a commitment shonld not be ordered m erely because the ofience is exclusively 
triable by a Court of Session, Weir II, 260 or that the charge related to the conduct of a 
police officer and that It was desirable to have the case tried by the Sessions Court without 
recording a finding on the evidence that the accnsed was Improperly discharged and the 
ofience charged was of such important character which ought to go before the Court of 
-Session, 1 Pat. L.J. 97=17 Cr. L J. 330*35 Ind. Cas. 506. The fact that a sopenor Court 
jnight be disposed to takeibe view that the tnlerior Court diseredital the prosecution evidence 
dot insnCQclent reasons and discharged theaconsedia aogroond for interfareoce, Weir II, 255 } 
18 U.L J. 57, but eee 32 H. 220 (F.B.) where It was held that a mlsappreclation of evidence 
fay the lower Court is a good ground for intetferenoe under this seotion. It is the duly of 
(he superior Court under this eeotion to couiidet all the grounds open whioh the order of 
'discharge has been passed locludiog a consideration of the evidence which has not been 
.believed or held to be iniuffioient toestablisb a^mo/octa case. 7 C.W.N 77 ; 13 B. S76. 
This leetlonoontemplates a discharge of the accused only and not an acquittal of the ofiance, 
'2QG. 633;23H 225 Where a bfaglstrate being of opiaioo that the facts did not dlioiose 
an ofiance exolusively triable by the Court of Session tried the acoused for a minor oharga 
acid acqaltiad is spite of the prosaootloe prasslog lot the framing of a charge for (be graver 
.ofiance friable by the Court of SasstoD, ft was held that the Sessions Judge was entitled 
to direct a commitment under this section for the graver ofience, 24 U. 136 (F.B.). 
'The principle of this decision was explained in If H. 982 Ibss : The refusal of the bfagls- 
■trate to frame a charge for the graver ofience might be treated as Au order of discharge 
In respect of that ofience and this section wonld therefore give the Sessions Judge and 
District Magistrate power to direct the Bfagistrafe to commit the acoused to the Court of 
Session 'on the graver charge. Bat where the proseoution did not press lor the framing of a 
■charge for the graver ofience and that offence was not even mentioned In the police charge- 
sheet on which the Sub-SIaglstrate took cognisance, the acquittal In such a case would be a 
bar to an order under this eeetlon, 41 H. S32 at 981. The acquittal of an accused on acharge 
framed does not necessarily imply that the Magistrate discharged him in respect of any other 
charge which might have been framed. Tbo Magistrate must consciously do something or 
make some order which shows that In bts opinion on the materials before him the accnsed 
should not be discharged for that oSeuce^Per BicAardson, / , in 22 O.W.N. 117, /olZototnp 
23 H. 225 and 20 C. 633 and dulinguahing 24 U. 136 (F B ) but Tewion, J., took a different 
view and held that the order aeqnitting the accosed of the minor ofieoces was tantamount to 
on order discharging the accused of tbs graver offence and the fact that no charge was framed 
and the Magistrate was not asked to frame a ohai^e under the graver section was immaterial. 

Instead of directing a fresh Inquiry,— This refers to the power eonlecred on 
eupertot officers under S. 436, supra, to order further inquiry into s case of discharge. The 
power of a Sessions Judge or District Magistrate is not restricted to order a commitment of 
the aoeused In a ease triable exolusively by • Court of Session, 15 0. 608 (FB.). If the 
evidence on record Is sufSeient then the disobargo may be set aside and a commitment may 
be ordered. If fresh evidence is available or the evidence on record established some other 
.offence than the one with regard to which a discharge has been made, in sueh ea^ee a further 
inquiry will be the proper order, 14 H. 334 at 337* When a farther Inquiry b ordered tb* 
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dlseretloQ o{ the subordinate Uagistrata to commit ot oot to tbe Comt of Session is not to- 
be fettered, 15 M. 39. 

Upon the matter of which he has been discharged.— A commitment is to be 
upon tbe matter in respect of which there has been a discharge. This is in accordance with 
the decision in 19 W.R. (Cr.l 30. If the trial is to be on sn^ other matter tbe power nnder 
B. 4S6, supra, or under proviso 16) of this section shonld be exercised. 

Order him to be committed. — it is open to the snperior Court to make a 
commitment itself or direct a Bubordinata Magistrate to make a commitment and there is 
nothing to show that the commitment ahonld be made hj tbe discharging Magistrate 
only. The \vords "order him to be committed” in this section do not mean more than to 
pass an order for commitment. 31 Iff. 40, No intervention of a Magistrate is necessary, 10 
B. 319. 

Proviso (a). — The accused must he given an opportunity to show cause and omission 
to do so vitiates the proceedings, IS M L.J, 373 ; 6 H. 372; 7 C. 662. Tbs opportunity must 
be a reasonable opportunity, Rataafal 6 SS. But where the Distriot Magistrate /ailed to give 
notice to show cause and the committing Magistrate before committing the accused gave 
notice to the accused of showing canse it. was held the omission ol the District Magistrate 
to give notice was only an irregularity cored byS. 537, infra, Ratanlal 899. The language 
of this proviso shows that the commitment may be made by tbe Sessions Judge or 
Biatriet Magistrate as the power happens to be exercised by Iba one or tbe other, 10 B. 
319 ; 28 C. 397. An order of eommitmeat nude without afiording tbe aceosed an oppor* 
tunity to show cause (s illegal and vitiates tbe ptoeeediogs, 19 Cr. L.J. 603 (f)*?! Ind. 
Cat. 477 (1). 

Proviso (b).— This proviso refers to an Inquiry into some oflenoe other than tbe oflenee 
which was ioquired into and which ended in adiscbarge, Tbe SessloDS Judge or District 
Magistrate is empowered to direct the Magistrate to loquire into this other ofieoce. 

Revlaloa.— An order ol commitment made under this section unlike an order under 
B. SIS, supra, can beqnashed by the High Court under 8 s. 485 and 489. on points of law as 
well aeon facts. S. 216, supra, empowers tbe Iligb Court to quash commitment made under 
B, 219 only on a point of law. The High Court is entitled to go into facts as well as the 
law involved when called open to revise an order of commitment under this section, 30 Iff. 

224 ; 15 C. 603 at 621 ? 27 M. 54 S 12 C.W.N. 117=6 C.L.J. 760 5 25 Cr. L J. 1C89=81 Ind. 
Cas. 913 ; 7 C W.B. 727 ; 15 Cr. L J. 373 = 23 Ind. Caa. 741; 21 Cr, L.J. 328=59 Ind. 
Cas. 600, Bat the High Court ebould be most unwilling to interfere and should require 
strong grounds for setting aside an order of commitment made by a Beaeicne Judge to whom 
the widest discretion is given by this section, 26 A. 564 ; 13 A.L.J. 111 — 16 Cr. L J. 139=27 
Ind. Cas. 203. 


43S. (1) The Sessions Judge or District Magistrate may, if be- 
thinks fit, on examining under Bection 485 or other- 

Eepott to High Court 3 r -a- ^ r 

Wise the record of any proefeedmg, report for the 

orders of the High Court the result of such examination, and, when such 
report contains a recommendation-thata sentence be reversed or altered, 
may ordeir that the execution of such sentence be suspended, and, if the 
accused 19 in confinement, that he be released on bail, or on hts own 
bond. 

(2) An Additional Sessions Judge shall have and may exorcise all 
the powers of a Sessions Judge under this Chapter in respect of any 
case which maj* bo transferred to him by or under any general or 
special order of the Sessions Judge. 
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Atnendment.— In »nb'Becllon (2) word* "by or uador tho general or epeoUl order 
•of tbe SestioDs Judge" h'VTe been added. londdUIoato the Sesalona Judge and District 
M»gUtratOt'6ji>4i^dUiQQat Soisioua Judge It ateo emporrared to report under this section, but 
bis ponerT ate restricted to cases tranelottnd to him by the Sessions Judge by special or 
general order. 

Scope of the sect{on.~QndeT this section a Sessions Judge or a District Magistrate 
has no power to reler a case for ibo opinion ol tbs High Court althoagbsncb a power U 
•coulerred by 8. iS^, tupra, on a Preatdenoy Magistrata Aithough the Iligh Court has 
jurisdiotion under B. 439, »n/ra, to exercise its powers ol rsylslon whatever the source ot Its 
knowledge, it would not as a rule exeictso Us reetstonal powers In a case where the repotting 
■oScer hss jurisdiction to dispose o! the matter himself, 23 Cr# L.3> 973*>103 Ind. Cat. 302 j 
15 Ct. LJ. 472 (2]s24 Ind. Cas. SS2 (2). A District Magistrate cannot aimUariy report to 
the High Coort a case o! acqnlttal aehlng the High Court to set aside the acquittal in 
cevUion; he is entitled to move the Local Ooveromsut to pnfac an appeal to the High 
•Court against the acqniital under R 417 supra, 23 Cr, L..J SllsilO lad. Gas. 224. But the 
Patna High Court has taken a ahghlly different view. "It is obvlona that tho Local 
Oovernment can only deal with a very smalt proportion ol ettoneouB acquittals. It can 
thesefere he ressonabla to refuse to entertain a reference by tba District MsgUtrato only 
•when It IS cleat that the case is one In which the Lioal QovsrnmeQt would be expected to 
mors oq account of Ita special importance to the admlnUir'Xtjon hut has failed to do ao. 
''this aeclion covets all cases of itregutanty and injustice iDctuding acquittals which come 
to the notice of the eyes and ears ot the High Coort. MaDlfestiy U must covet at least 
<a5cs of ertoooous acquittals with which the High Court would interfere under B. 439, infra 
4t the mstiuce ot a private pitty who comes direct to the Iligh Court. Tbo greatest caution 
xosst be exercised lo whittling down a provision of 1 »w wbiob is itself clear. The High 
•Court wiU iutectere in a reference by the SeseiOQS Judge even though it may not do so at 
tbs inatmeo of the District Uegisirite," 7 Pat. 519at 53f>532. See 43 C. 703 at 709 where 
tba report of a District Magistrate to reverse an acquitui when through the Local Govern' 
unent an appeal could ha died it the acquittal was improper was considered to be a revision 
at the iostaace of a private party. See also 56 C. 924, which toliows, 43 C. 703 7he Coda doss 
not eentempiate that a representatiou made by the Police to the Dutrict Magistnto la the 
dorm of an official letter ehculd be taken into consideration by the High Court as ground 
for setting aside au order passed by a otimfual Court and the District filagistrate is wrong 
dn treating such repicseataUcu as atlordiog ground icr bis reieTenco under this section, 
26 A LJ 76«23 Cr. L.J 946-105 Ind. Ca«, 65S. 

Sessions Judge or District Magistrate may report — In making reports to the 
High Court under this BecliOQ the wholesome role of conduct Icr the observance of District 
Hlegistratea in their relation with Subordinate Magistrates as stated in the Beporf o/ (As 
Jndvin Police CommtsJKin, 1902*03 po''* 127 le worth noting. " If in regard to any case the 
jyistrict Magistrate thinks it necessary to interfere, be should proceed in open Court in tbe 
format manner prescribed by the Cnminsi prooeduto Code tf he thinks it is enough to 
merely point out any comparatively oaimportaut mistake to the Subordiaate bligistrato he 
should do so in a courteous memorundam or ia a personal interview after perusal of the 
records He ehonid also show himself ready to give praise for good work as to notice 
jnietakes or failure. Nothing is mote important than to preserve tbe importance of tbe 
Magistracy white aiming at their fmproveiaeot sad topcereut then having any groundfot 
helioving that their work wUl be coademned oo an exyiarte statement by the Bailee.'' The 
Dletriot Magistrate has two InncUons. U> Hash ot the police responsible for the punish- 
ment of cnminala; (2| MsgieCrstc and as such subordinate to the Sessioiu Judge. In hU 
•capacity as head ol the police he might well apply for revision of an inadequate 
sentence passed by tbe Sessions Judge. To allow a subordmate to get his superior's 
orders modified by applying to an anthotty snpsriot to both, would be, in most 
•cases Improper, It was for that teasoo that High Coarts have invariably refused 
ta act on letters of reference from District Magistrates asking for revision of orders ot the 
Sessions Judges. Tbe proper course in aoch cases for the Dlatrict Magistrate,* is to 
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nOTfl the PabBo Pretcenior, bot ihAt U not eoousb. 7ba mbcMoq of Uia £ioc.M 
Qorerotneat sbonid aIm b« obtaioed, oot n«Q«»ariIf befort fiJlog auob ■ppHcatioo, bst- 
bolort f^roeacding wltb h. The power of revtsioo fa eoeh catra it aaetal aod matt b« 
exercised to prereat jodieia! fdioaj&ctattea wotUns harm. S5 Cr. L.J. 177- 83 lodCai. 8Si. 
Where a District ^Isglstrale is o! opinion that an order of acquittal is wrocfi and should b» 
set aside, ha should reijaestths Local Ooremmeat to prefer aa appeal to the nigh Coort 
under 8. 4)7 supro, and sbonld not report the case for tba orders of tho nigh Coarl coder 
this seclioa, dfoif. Cr. Hules, cf Pr. Jlule. S74. And such reports stand la co higher footioe. 
than one bp a prirate proseoulor for replsloo, 58 0, P24, /olloirtnp, 19 C. 703. Thitscotios 
auihotUesa District IXsglstrate to report to the Uigh Court oa examination of tho records of 
tbs proceedtogs of Inferior Courts, but such reports should oulp bo made in cases where tb» 
proceedings an not in Ibemseires the aubject of a nrisios or appoal pending belore him ; 
his dutj is therefore to pass a judicial order. Tbit seellon is not Intended to enable the 
District ilagistrato to get she opinion of the High Court on a question of law arisics in o 
case pending before him or to tntoafer the decision of a di/TjcuU case peudbg belcro him to tho 
High Court, S Cr. L Rev. 356-18 Cr. L.J. 173^79 Ind. Cat, 353. A District Uasistrvte has. 
no poirer to question the propriety of a judgment or sentence passed bp a Sessions Judge and 
to make a report to the High Court (or orders ooder this section, S3 0. 250 ; 41 B. 47 ; 8 Lab. 
11. There shoutd be no judicial action bp rrap of criticism bj an iolorior Court of the 
eupcilot Court, 48 A. £51. It trould bo coutrarp to oterp principle to allow a Dislnct- 
Maglitrate to report (0 the High Court against an order made bp a Sessions Judge to 
whom he is rubordisate The words ** cr ofbm.Sse ’* occBting is this section wete 
net iotcoded to confer on a >fagiitrau (he power to question the proprietp of an order cl a 
Sessions Judge, 2S A. 61 ; 27 Cr. L.J. 327«d2 lod, Caa, 743. The eoterlalnmeat of aueh 
reports bp Dtrtriel ilegtsiratcs would lead to nelbiog but IrleUon betircon tho )oe.O 
authorities and would be apt to prove detrimental to the adminislration, 36 A. 876; 3Cr.L.J. 
618; 8Cr. L.J. Ul./cffctrcd iu y7Cr. L.J. f239*»6SlDd. Cai. 101. The onip wap iu whioh 
a Distfiet Magistrate eonldchalleDge the deeUloQ of A Sessions Judge ts to communicate 
with tbo rubiicProseculcr and it is open to tho Pobiio rrosecutor after rereiviog proper 
(oslrueti'cns from the IkkaI Ooreruroeot to pl*c« tbo matter before the Iligh Court oo his 
own inltiatlTe, S3 C. S99 ; 18 C. 188 . £ C L R. 218 ; 86 A. 378 ; 49 A. 443 ; 9 A 382 . 41 B. 47 ; 
27 Cr. L.J S27«62 Ind. Cai. 743:37 Cp. L J 430-63 lod. Cat 155 ; S3 V L J. 733-(1912) 
U.W.N. 812-13 U.L.T. 170-13 Cr. LJ. 714-18 Ind Cat. $23 ;6 Bom. L.R. 1099. Suton 
the other hand the SessIcDS Judge i* aotborlfed to report for orders to tbs High Court tb» 
order of a Dinrict Magirtnte, 3Lah. 23; 26 U IT1 ; 17 M L.J. 183. Where a Sessions 
Judge finds that a Magistrate empowered under S. SO. supra, has in t.ict tried a case which 
he is net eompclent to trp ho should report the case to the High Court lor an order that the 
accused bo committed to the Court ol Fmlon for trial, 27 Cr. L J, 645 - 65 Ind. Cat. 768. 
A Sessions Judge ought net to refer a case for enhaucemenl oolcss ho has bejrd the 
app&sl and come to the eonelusion that the conricUon Is Justified and then onlp ho should 
make a refeteoce under this scetioo, 6 A.LJ.42t 1 10 Cr. LJ. 27- 2 lod. Cat. 175. Befereoco 
for enhancement should he made prompUp. The High Court declined to enhance tho senUnce- 
ofue months after conviction area though the sentence origloallp passed arts losdeqnaie. 
(1913>U WK. 50-18 Cr. LJ. 121-18 fnd. CM. 777; see a!<o 11 Cr. L.J. 69-4 lod. Cu. 
650 ; II Cr. L J. SS?Bi} lod. Cat. 471. )t It the dutp cl the High Court when a care is 
reported to it for enhancciaeot of sentence to see whether on the record, the sentence passed 
bp the lower Court (s clearfp (nsdeqosie to the oSence. 25 Cr. L.J. 821 —88 lad. Cat. 186- 31 
a police c(S«r o( weeral pears sUndlng cannot be trusted to fuTCstlgitea simple cased 
theti Without uting bribes there would be DO iocurllp wbateref lor detection of Crime ov 
the adn)i&i»tTT.ttc(] ot juttlee The patUp ol the police force Is a matter of vlt-al Importanee- 
lo Ibscotamuniip endae*^ o( corruption bp a police tfSect e.tnnol be passed over vrllh a h'gbt 
renlence. On th# rrpori cf the PUirict Magistrate two monlbs* simple ImprlsonmeBl arae 
enhanced to ten months’ regorons Jmpriscomeot bp the High Court under this section, lOCr. 
LJ.217, a DlstTKt Msgistntat* not comf^teot to make a reference under this section for 
•ahan^ment of sentence r*«eed bp a ftcsslona Judge, 23 Cr. LJ. 628-81 lod. Cai. MIjSLsOi. 
ll. Onunarllp the High Court wllf uol eoUrtalBa reference the object cf which Is to have aa 
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order o! acquIUil passed bj »Q loferior Conrt «et aside, S Lab. 16. A District tta((istrat» 
mablog a rtfercnco to the Higti Court under this aoetioo has no power to take eridence aod 
if be has power, it is only {or the purpose ol recommendation to the High Court and the 
eridcQce so recorded could not form tba baale of an order b; the High Court, for example, 
to award mamtenanco for childern under S. 488, tM/r<s, 3 Cr. !<. Bot. 630. When a renslou 
petition died bf (he accused was dismissed without uotica to the publlo prosecutor that fact 
will not preclude a reference by the District Hagistrato for enhancement of sentence. 
The order dismissing the rerision bj the accused dealt with tba legality of the cooTio* 
tlon and could not be construed as an adiudicatlon on the adequacy or otberwlse of the 
sentence, 26 Cr. L.J, 583>*83 Ind. Cai. 727. A Sessions Judge or » District magistrate is 
not bound to refer every case In which he detects an error to the High Court. It is only 
discretionary, 23 W.R. (Cr.) 30. Ho report Is to be made wbarathe recommendation would 
be merely to alter the conviction of an offence Into another cognate offence, 9 C. 867. A 
reference should not be made to the High Court under Ibis section merely for obtaining the 
opinion of the High Court on e question of law especially when the referring officer does not 
really dissent from the eoncluaicn cf the trial Court, 97 A- 909. Nor can a report be made by 
a District Magistrate after talcing fresh evidence, 12 A.L J. 961, When on examining the 
records a District Magistrate finds that a Bubordinato ^leg'islrata haa wrongly decided a 
question of jurisdiction he Is not entitled to quash tba proceedings in the exercise of bis 
revisional powers but the proper proeecdnre for him is to report the esse to the High Court 
under this section after giving notice to the p.atties and giving them an opportunity 
of being beard, 99 C L.J. 62. A District Magistrate Is not competent to refer 
to the High Court a point of law OCT can he tranefer the deeiilcn of a difficult case on hU 
file to tho High Court. 19 Cr. L J 472a>29 Ind. Ca*. 362. In an appeal under S, 616 infra, 
before the District Magistrate, the Magistrate canoot make a reference under this aeetion to 
the High Court oiteosibly because be double the correetnesa of certain rulings of the High 
Court. It It hia busioett to dispose of the eppeai before him and he cannot divest himself 
of bis powers as an appeallate Court merely because he either xoisundersunds or diaapprovea 
of certain decided cases The appreciation ol rulings though a necessary part of his equip- 
ment is of less importance than a thorough knowledge of the Code by which be is bound, 
19 Cr. DJ. 98S at 437 =24 lod. Caa. 573. When there is an illegality the case 
■honld be reported to the High Court and it must be left to the High Court 
to determine whether the lltegality requires correction, Weir II, E64. A case ehould 
not be repotted to the High Court merely because the oonviction is bid on the merits 
unless it is very clear that tba conviction Is manifestly wrong and there is no reasonable 
donbt about it. The power of the High Court to interfere on the merits is undoubted but 
it wtU not exercise Its power so as virtually to give a tight ol appeal and the reporting 
officers must bear In mind the limitation which exists in practice as regards the exercise of 
powers under this section, 49 A. 851. The mere feet that a difierent conclusion might have 
been come toon tbe evidence is no safficienl ground for inlerferenee, 28 Cr. L J, 946=109 Ind. 
Cas.eSS. SeealsoSS U L.T. 19=2SCr. L.J.207 - 99 Ind. Caa. 943; 26 H.L.J. 160: 22 C. 
998: 4Bom, L.R 686; Weir H. 299. Cases of acquittal are not to be reported under thia 
section to tbe High Court, 24 A. 316 ; 13 U. 36 aod sneh a reference cannot be entertained by 
tbe High Court, 29 A. 128, whsre a reporting officer could himself dispose of the matter no 
report should be made to tbe High Court. Ratasla] 290 When reporting to the High Court 
there should be a definite recommendation by the reporting officer, 27 A. 23. Where there 
has been a conviction and snbstantlal sentence also was passed, the High Conrt will not enter- 
tain a reference under this section from tbe District Magistrate on tbe gronnd that tbe trial 
vras irregular and therefore the accused should be rs-tried, 23 Cr. L.J 737s 1 03 Ind. Caa. 
837. A brief abstract ol the case and tbe grounds on which the reference is made should be 
stated, 9 Cr. L,J. 302=2 Ind. Caa. 199. A reference should be made in tba form prescribed 
by tbe High Conrt Circnlsra. 30 C.W.N. 646 »26 Cr. DJ. 1039*87 Ind. Cas. 979. 

Or otherwise.— These words are pnt in this section to meet exceptional Where 

tbe Sessions Jndge at first nfnied to make a reterenee hot he did to sabseqnentiy when 
certain new facts were brought to his uoUee. the reference made by the Jndgs Is with 
jariadletion and Is in proper form, 29 Bern. LB. 4S0*28Cr.XiJ. 896=104 Ind. Caa. 912. 
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roote tlie Public Prosecutor, bat thit Is not enousb* 7bs eaaetloa of Uio X«cal 
Goremmeotebouldalso be obtained, not neoessarll; before fillog auoh appllcatloo, bat- 
before proceeding ^ritb it. Tbe power of revision la eucb cases is asefal and znsst be 
exercised to prevent iudlcial Idiosjncmiee votklog batto, 26 Cr. L.J. 177<«83 Ind Caa. £81. 
Where a District Magistrate is of opinion that an order of acquittal is wrong and should bo 
set aside, be should request the Local Govenjoeat to prefer aa appeal to Che High Court 
under 8, 417 supra, and should not report the case tor the orders of the High Court under 
this section, Mad. Cr. Rules, cf Ft. Rule. 274. And such reports stand in no higher footing 
than one by a private proseontor for revision, 56 D. 924, foltowing. H C. 703. This section 
authorises a District Magistrate to report to tbo High Court on examination of tbe records of 
the proceedings of inferior Courts, hut snch reports ehonid only be made in cases where tho 
proceedings are not In themselves the aubject of a revision or appeal pending before him ; 
his duty is therefore to pass a judicial order. This section is not intended to enable tha 
District Magistrate to get the opinion of the High Court on a question of law arising in a 
ease pending before him or to transfer Che deoialon of a difficult case pending before him to the 
High Conrt, 3 Cp, L Jttv. 356«15 Cp. L.3. 472ss24 Ind. Cas. 3S2, A District Magistrate haa 
no power to question tbe propriety of a judgment or sentence passed by a Sessions Judge and 
to make a report to the High Court for orders under this section, S3 0. 235 ; 4i B. 47 ; 5 Lah. 
If. There should be no judicial action by way of criticism by an inferior Court of tbe 
superior Court, 48 £. 851, It would be conlraiy to every principle to allow a District- 
Magistrate to report to tbe High Court agsinat so order made by a Sessions Judge to 
whom he is subordinate The woids *' w efberirue *' oocnring in this eection were- 
not intended to confer on a Afaglitrate tbe power to question tbe propriety of an order of a 
Eessions Judge, 23 A. 61 ; 27 Cr, L i. S27w92 Ind. Cas, 743. The entertainment of such 
reports by District Magistrates would lead to nothing but frlotieu between the local 
authorities and would be apt to prove detrimeotai to the administration, 38 A, 378; 2 Cr.L>J, 
815: 8Cr. L.J. Wt/ofhued In 27 Or. I«.J. 1293o 65 Ind. Css. 101. The only way In which 
a District Magistrate could challeoge the decision of a Sessions Judge la to communicate 
with the Publio Prosecutor and it le open to tbePublio Prosecutor after receiving proper 
instructions from tbe Local Ooveromeut to place the matter belore tbe High Court on bis 
own initiative. 23 C. 249 ; 1 8 C. f 66 ; 6 C I. R. 249 , 36 A. 375 ; 49 A. 443 ; 5 A. 362 , 41 B. 47 ; 
27 Cr h.5. 327b 92 Ind. Cas. 743 ; 27 Cr. h J. 430s63 Ind. Cas. 196 t 23 M.L.J. 732s (1912) 
V.W.N. 612»f2M.LT. 170=13 Cr. LJ. 7i4-16Ind Cas. 522 ; 6 Bom. L.R. 1099. Baton 
tbe other hand the Sessions Judge is aatborised to report for orders to the High Court the* 
order of eDistrlot Magistrate, SLah. 23; 26 U. 477; 17 M.L-J. 1S3. Where a Sessions 
Judge finds that a Magistrate empowered under 8. 30, supra, has In fact tried a case which 
he is not competent to try he should report tbe case to the High Court for an order tb>t tbe 
acensed be committed to tbe Conrt of Pesslon lor trial, 27 Cr. L J, 645 »99 Ind. Cas. 765. 
A Sessions Jodge ought not to refer a case for enbascement unless he has beard the 
appeal and come to tbe conclnsion that tbe conviction is justified and then only he should 
make a reference under this section, 6 A-LJ. 121 ; 10 Cr. L J. 27=2 Isd. Cas. 475. Eefeienco 
for enhancement should bo made promptly. The High Coort declined to enhance thosenteoco- 
Bine months after conviction even thoagb tbe sentence originally passed was isadeqnate. 
(i9i2)H.W.N. 55sf3Cr. LJ. 121=13 Ind. Caa. 777; see also 11 Cr. L J. 99=4 Ind. Cai. 
985 : 14 Cr. L.J. 899= 21 Ind. Cat. 471. It Is the dnty of tbe High Coart when a case la 
reported to it for enhancement of sentence to see whether on tbo record, tbe sentence passed 
by the lower Conrt (s clearly inadeqaate to tbo oSeoce, 25 Cr. L.J. 821=66 Ind. Caa. 469. If 
a police officer of several years standing cannot he trusted to investigate a simple caso of 
theft Without taking bribes (here wonld be no seourity whatever for detection of Crime or* 
the sdalnUtratloo of jostlee. The purity of the police force it a matter of vital impotlanco 
totbecommusity and a case oi corropKon byapollcoolficer cannot he passed over with a light 
rentence. On the report cf (he District Magistrate two months’ simple Imprleonmcnt was 
enhanced (o ten aootbs' regorous impcUonmeot by tbe High Court under this section, fOCr. 
L.J. 217. A District Magistrato la not coupeteot to make a rcferenco under (his section lor 
«obsn«meat of sentence pawed by a Beseloa* Judge, 23 Cr. L.J. 928-81 Ind. Cm. 544; 5 Lah. 
II. Ordinarily tbo High Court will not euterUia a wfetcoM the object cf which is to bate aa 



S. <S8] 


OP BBFBRBNOB AND REVISION. 


807 


order of acqaltU] p&ssed byko iDletlor Coart ket aside, 6 Xiah. 16> A District ilskletrate 
nablng a refereoce to the High Coart nndartliU uctloo bas no poner to take eTldeneo aod 
If be has power, it it onfy for the porposo of recomtnendation to the High Court aod the 
eTidcoce so recorded could not form the basis of aa order bjrtbeHlgb Court, for example, 
to award maiuteaance for chlldero under 8- 428, iN/rn, 3 Cr. D Rer. d30. When a rerislon 
petition Sled hf the accused was dismissed wltbout notice to tbs publlo prosecutor that feet 
will not preclude a refereoee bp the Dletrlct Magistrate for eobaocemeut of sentence. 
Tbe order dismissing tbe rerislon bp tbe aconsed dealt wUb the legilUp of tbe conrlo* 
tion and could not be construed as an adjadleatlao on tbe adequaepor otherwise of the 
sentcoce, Z3 Cr. L.J. 683oS3 Ind. Cai. 727. A Sessions Judge or » District Magistrate is 
not bound >0 refer ererp cose In which be detects an error to tbe High Court. It la onlp 
discretloDsrpi 23 W.R. (Cr.)30. No report fa to be made where the recommendstiou would 
be tnerelp to alter tbe conviction of an offence Into another cognate offence, 9 C. 817. A 
reference should not be made to tbe ITlgh Court under this section merely for obtaining the 
opinion of the High Court on a question of law especially when tbe referring officer does not 
really dissent from tbe eonelnsion of the trial Court. 47 A. 409. Nor can a report be made bp 
a District Magistrate after taking fresh evidence, 12 A.R.J. 481. NVbeo on examinlog the 
records a District bfagistrate finds that a Subordinate Magistrate has wronglp decided a 
question of jurisdiction ha Is not entitled to quash tbe proceedings in tbe exercise of bis 
revislonal powers hut tbe proper proceedure lor him Is to report tbe case to the High Court 
under this section after giving notice to the p-artles and giving them an opportunltp 
of being heard, 49 CX.J. 62. A District Magistrate is not competent to refer 
to tbe High Court a point of law nor can be transfer the decision of a difficult ease on bis 
file to tbo High Court, 1$ Cr. It J. 472a24 lad. Caa 352. Id an appeal under 8, 616 infre, 
before tbe District 3Iaglstnte, tbe Magietrate cannot make a refereoce under this eeollon to 
tbe High Court ostensibly because be doubts tbe correctness of certain rollngs of tbe High 
Court. It is bis business to dispose of tbe appeal before him and be cannot divest himself 
of his powers as an appeallate Ceurt merelp because be either auunderstsnds or disapproves 
of certain decided cases Tbe appreciation of rulings though a necessary part of fats equip* 
meat is of less Importance than a thorough knowledge of tbe Code by which he is bound. 
18 Cr LJ. 483 at 487se24 lud. Caa. 573. When there is an illegality tbe case 
should be reported to tbe High Court and it must be left to the High Court 
to detetmiue whether the illegality requires correction, Weir II, 564, A cose should 
not be reported to tbo High Court merely because the conviction la bad on the merita 
unless it is very clear that tbo coDvIctloD is manifestly wrong and there is so reasonable 
doubt about it. Tbe power of tbe High Court to interfere ou tbe merits is undoubted but 
it will not exercise its power so as virtually to give a right of appeal and the reporting 
officers must bear in mind tbe limitation which exists in practice as regards tbe exercise of 
powers nedet this seetlou, 49 A. 931. Tbe mere fact that a different coaclusion might have 
bees come toon tbe evidence is no sufficient ground for interference, 28 Cr. L J. 946^103 lud. 
Cas.ess. SeealsoSS 13»28 Cr. ImI. 207-99 Isd. Caa. 943; 26 U L.J. 160: 22 C. 

998 i 4 Bom. L.R. 686; IVelr 11, 233. Coses of acquittal are not to be reported under this 
section to tbe High Court, 24 A. 316 ; 19 M. 36 aod such a refereoce cannot be entertained bp 
the High Court, 23 A. 128, where a reporting officer could bimself dispose of the matter no 
report should be made to tbe High Court. Bataola] 296 When reporting to tbe High Court 
there should be a definite recommeudatioo bp the reporting officer, 27 A. 23. Where there 
bos been a conviction and substantial sentence also was passed, tbe High Court will not eater* 
tala a reference under this section from tbe District Magistrate on tbe ground that tbe trial 
was irregular and therefore the accused shonid be re*tried, 28 Cr. R.J. 737~I03 Ind. Cal, 
837. A brief abstract of tbe case and thegroaodsOQ which tbe referenoe Is made ahauld be 
stated, 9 Cr. B.J. 502 b 2 Ind. Cos. 159. A retereuee should he mode in the form prescribed 
bp the High Conrt Circulars, 30 C.V.N. 646 ^26 Cr. LJ. 1033— 87 Ind. Cos. 975. 

Or ottierwl4e.-*-These words are patio tbfssectlon to meet exceptional oases. Where 
tbe Sessions Judge at first refused to makea reference but be did so subseqaentlp wbea 
certain new facts were brought to his notice, tbe reference mads bp the Jndgs ts with 
lurlsdlction and Is In proper form, 29 Bom. Z>B. f 80^28 Cr.I<.J. 896=104 lod.Cos. 91% 
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tevlsion with a fioding of f&ct ^vheo tbe occasion requires it and it will do so when it is 
satisfied that the fiudiug of the lower Court is msDifestly erroneous and a miscarriage of 
jostice would result from it if left uncorreeted, 17 C.^.H. 379=16 C.It.J. 433 = 13 Cr. L J. 
897ssl7 Ind. Cas. 993. In the ordinary course of things, findings of fact are accepted by 
the Bevisiona) Court as binding upon it. But revision would be an idle farce if the Beri* 
slonal Court had not the power, which has been exeroised a hundred, possibly a thousand 
times throughout the High Courts in India, to look into the evidence itself and see if those 
findings can be justified by what appears upon the record. A Bevisional Court does not 
decide the balance of credibility between two coiiQietiag sets of witnesses or two confiicting 
issues of fact which are either perverse or have beeo arrived at contrary to well-established 
principles of law. Much injustice may be done by applying to criminal proceedings tbo 
precise and pedantic rcqnirements of Givit Procedure. There is no such ianguaga as 
"plevdlngs" in a Criminal Court, 46 A. fil ; 39 Q j. 23S=23 Cr. L.J. 12SS=82 Ind. Cas. 
266 : 23Cr. L J. 1363-g2Ind. Caa. 760; 23 _Cr. L,J. 435-77 Ind. Cas. 723. It bnot 
generally speaking within the fnnetioa of the High Court to go behind the findings of fact, in 
Tevision, 27 Cr. L.J. 74=91 Ind. Cas 250 ; 29 Cr. £, J. 86=106 Ind. Cas. 678, It is not the 
oractice in the High Court to interfere {q revision merely because the evidence has not been 
properly appreciated by the trhl Court The law joes not contemplate that a revision case 
a to be argued ns if it were aerimioat appc.iI od the facte, 23 Cr. L.J. 207=99 Ind. 
jua. 943. Ordinarily tbe High Court will not Iq revision go into facts in order to satisfy 
itself as to (he correctness and propriety of tbe findings arrived at by the fower Court. The 
lonclusions of the lower Court may be wrong; U may be that the High Court trying the case, 
mappeil may havecome to a diSerentcooelasion but the Legislature has made the lower 
Courts the Courts of appeal and the High Court canoot admit a scoend appeal In a criminal 
matter on the ground of mlsappreeiatioo of evidence, Ratanlal 177. But in exceptional eases 
it is not only open to the High Court to examine the svidence but it is Sts duty to do so as 
tbo High Court IS nob debarred from going into the evidence, 23 Cr.LJ. 113=83 Ind. 
Qas. 673 ; 26 Cr. L.J. 393=84 Ind. Cas. 937. Theta is ample authority for tbo position that 
the High Court as a Court o( Revision may re-ezamlne tbe evidence if there are pnma /nefe 
grounds for so dcing, more esprclally wboo tbe accused hu been given a DOn>appealable een* 
tence and has no means of vindicating bit character except by way of revision, 19 Cr. L.J. 
366-45 Ind. Css. 1002 ; 23 C-W.K. 433. or when the Interests of justice require such inter- 
ference, e { 7 , where the dispute between the patUoa is purely of » Civil nature and tbe oon> 
vlction bad isoneof cheiting, 23 Cr. L.J. 834-104 Ind. Cas. 430 ; 29 Cr. LJ. 66=106 Ind. 
Cus. 673 : or where there is no evideuce on record to sustain afinding or an order, 9 C.VT. 

H. 829 , 9 C.W.N. 411 ; 34 C. 340 ; 25 H.L.T. 175:2 A L.J. S3 ; 9 L.B.R. 203, or when there 
is a sobslantial error of Jaw to justify interference, 23 Cr. L J, 207= 99 Ind. Cas. 943 ; 27 Cr. 
L.J. 74=91 Ind. Cas 250 ; 29 Cr. L J. 66 = 103 Ind. Cas. 678. 

The circumstmees which wilt justify (he Interference of tbe High Court have not been 
and cannot be ].iid down with preolston, while the Judges have repeatedly held that only - 
when exceptional grounds exist, tbe High Court ongbt to interfere. Tbe decided cases 
show, that no bard and f.ist rale can be I lid down, but when, in the interests of justice 
the nigh Court's Intcrventlou became necessary It was not refused, 47 U. 722. The 
proper function of a Court of BovUioo is to mo that snbordinate Courts do conduct 
esses with fairness and propriety ond that nothing is done on tbo trial of an accused 
which may ressocablj lead to tbo impression that tbe accused has not received fair 
treatment or impartial and fair trial, 2l Cr. L.J. 239=89 Ind. Cas. 337; tbe High 
Court when excreiiing its revlslonal jorisdlction is to act only as a Court of justice 
which will lDtetfera.only when the order sought to bo revised is unjust and not as an academy 
of law, SO Cr. L.J. 220 (2) • 113 Ind. Cat. 911. The object of revisional jurisdiction is to 
confer upon superior Courts a kind of parental or tupcrvlslonary jurisdiction to correct mis* 
[cattiago of justice arising from inisooneeption of law, irregularity of procedure, negleotof 
proper prtc-auiioni or apparent barihnnsof treatment which has resulted In injury to Ibo 
duo malntenancoolorderorsomo undoiorvfd hardship to Individuals. 29 Cr. L J. 448= I”' ' 
Ind Cat. 667. Ko useful purpose can be ooblov^ by a erltleal examination of tbe judgmr' 
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«t Sabordln&ta Coarti and it U safer td aacerUIn * broad and cotnprehenilTs view of the (sell 
and then to ascertain whether there has been a fallare of justice. This was the course adopt. . 
ed in 2 C.L J. 83(. Where a discretion has been exercised bj a Court of oompolcnt Juris* 
diction which is not on the Ucfl of it arbitrary, the practice of the IllRb Court as a Court of 
BcTition Is not to inquire Into the reasons Kieea by the lower Court to intertero in revision, 

2 Pat 70S. Mere illegality of procedure of the lower Court is not a ground lor tntcrforcnco 
under this section unless it Is proved that the accused had lullercd a hardship IbrouRh suob 
illegality, 27 Cr. I<.J. 475>93 Ind. Cal. 699; 27 Cr. L.J. 727w03 Ind. Oas. 69. The High 
Court will not interfere in revision where the illegsllty in the trial [s purely trobnieal and 
has not prejudiced the potitionor, 37 Cr. L J.838 b 93 Ind. Cas. 1034. The Illgb Oaurt Is 
not bound to Interfero in revision with an otdet under 8. b&l, iti/ra, oven in a case where it 
islllegnl, 27 Cr. L.J. 624=04 Ind. Gas. 363. The powersot the nigh Court under this boo* 
tion are wholly discretionary aod in 26 B. S33at866. Jenkint, O.J., obsorvoa thus : “If we 
have been entrusted with the rosponiibltity of a wide discrotlon, wo should bo the last 
to attempt to fetter that discrotlon, and when It Is argued that judicial dooiitoni have, 
deprived ns of the power that the Legislature has given us, I recall the words of an eminent 
English Judge, ' 1 desire to repeat ' he said, ‘ what I have said biforo, that this oontroUtng 
power of this Court Is a diaoretlonary power and must bo exerolscd with regard to all the 
cireumsUnces of aaoh particular ease, anxious attention being given to the said clroumstanoos 
which vary greatly. For myself I say emphatioally that this discrotlon ought not to bo 
orystalllsed, as U would become In course of time, by oneJudge attempting to preaotlbo 
definite rules with a view to bind other Judges In the exercise of the discretion, which the 
Legislature has oommitted to them. Tbisdisoretlon. liVeall other Judlelat discretions ought, 

BO far as paveticabie. to be lelt untrammelled and free, so as to be tairly cxeroUod aeeordlng 
to the exigencies of each c.tso * These weighty words appear to me to breathe the spirit that 
should guide us la the exercise of out dlecrettonsry powerof rovitloo This may perhspi 
Increase our rospooslblllty and add to our labours, but no one would sbirk the one or 
grudge the other." The power of revision is to be exorcised loexocptioual owes aod as a last 
resort after all other available remedies have boon exhausted. It is ostontlslly a discretionary 
power of control not to be crystallised under bard and fast rules, but to bo loft untram* 
znelled by the exigencies of each case, 9 Cr. L.J. 211 = 1 Ind. Cas 23B. relying on 29 D. 633 
22 0.993. See also 26 Cr. L.J. 466 = 83 Ind. Gas. 146 and 26 Or. L.J. 1101 = 83 Ind. Cas. 
189. 'Discretion* says Lord Mansfield when applied to Courts of Justice, 'moans sound diioro* 
tion guided by law. It must be governed by rule, and not by human otprico. It must not 
be arbitrary, Tugue aod (auclful but legal aod regular ' The oontrolllng power of the High 
Court In revision Is by its terms entirely discretionary and the Court is not bound in revision 
to set aside a eoavlctlon In every case to which ao tV.efiaUty has bean committed ospoclally 
where no prejudice Is shown to have been cansed bj soeb illegality, 4 Cr. L J. 73= 1138 P.B. 
(Cr.) 5,/oIfetre(f In 2S Cr L J. 003=111 Ind. Cas. 663. Itlsnot imperative on the High 
Court toset aside every void order which comes to its notice when the person aggrieved does 
not move it to do so, 7 Cr L.J. 422=4 L.B.R. 143. When a point is not tikon In the Court of 
first inslanee or In the appellate Court it has been the rule of the High Court not to Interfero 
In revbionnoless amiscairlageof justice has been occssioaed, 21 Cr. L J. C6=3IIn'J Css. 490. 
Absence of evldeoee necessary to support a finding or order of tbe lower Court is a ground for 
revision. 9 C.W.N. 829:9 &W.H.411 : 34 C. 849 ; 23 H.L.T. 173 ;2 A.L.J. 63:9 LB R. 203. 
Xnterlevenea In Teviuon is cvimlo-vl cases U purely dlscrationary and tbe Court will refuse ta 
Interfere io belated applications (or revision as the finality of criminal orders should not bo 
left In doubt for a long time, 13 Cr. L.J. 931=13 Ind. Cas. 813. Allhoagb the HlgH Court 
has a very wide discretion nuder this section when It is satisfied that a eoavlctlon bad is 
tod in law, it it not necessarily bound to go into the qnastloa whether oo the facts (ound a 
eonvietion fora lesser ofienee might or might oat be recorded, 41 A. 987. Although it b»s 
been the long practice of the Uigh Court not to Interfere on facts la revisloo yet it is not an 
absoIoUrule. 20AL.J. 276; 9 Bom. L.E.703; 8 B. 197 : 23 Cr. L.J. 1973=81 lad. 
Os. 897 : S3 Cr. L J. 271=76 lad. Cas. 870 ; 23 Cr. LJ. 1025 = 81 Ind. Cas. 822 ; 24 Cr. LJ. 
476=n Ind. Cas. 892 ; 24 Cr. LA. 293*71 Ind. Cas. 657; 25 Cr. L.J. 833=84 Inl. Cas. 937 ; 
SSCr.LJ. 927 = 63 lad. Cas. 367; 23L.V.831. ObjeeUouas to tbs legality o( a trials 
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reviaion nitli a fiodiBg of fact w&ea tba occisioc requires it audit nill do sonheuitis 
ft&tisfied that the fiodisg of the lotser Court is maoifestlj' erroneous and a zaiacarriage of 
justice would result iron] it if left uocorreoted, 17 C W If. 379~ 16 C.ltJ. 493»13 Cr, L.J. 
fi97s;i7Iud. Cas. 993. la the ordioarf course of tbiags, fiodiogs of fact are accepted by 
(be Berisional Court as biudiug upoQ it. But revisiau would be &o idle farce iCtheBevl- 
aioual Court bad not the power, which has been exerolsed a hundred, possibly a thousand 
times throughout the High Courts la ludia, to looh into the evidence itself aod sea if those 
findings can be justided by what appears upou the rocord. A Bevisiaaal Court does not 
decide the balance of credibility between two confilotiag seta of witnesses or two oonfiicting 
issues of fact which are either perverse or have been arrived at contrary to well'established 
principles of law. Huch injustice may be done by applying to otimioal proceodiogs the 
precise and pedantic requiremauts of Civil Procedure Thera is no snob language as 
“pleidiugs" in n Oriminal Court, 9S A. ; 39 C.li.d. 23&s29 Cr. Ii J. 1253^:92 fnd. Cas. 
266 ; 2SCr. L.J. f363-83Iod. Cat. 700; 3S Cr A..J. 435-77 7od. Cas. 723. It Is not 
generalJy apesktng within the function of the High Court to go behind the findings of fact, in 
Tcvision, 27 Cr. L.d. 74»9i lad. Cas 250:29Cr L 3. 33=106 lad. Cas. 6Tg, Itiaucttbe 
practice in the High Court to interfere in revision merely because the evideuee has sot been 
properly appreciated by the trill Court The law does not coutemplate that a revision case 
is to be argued aa ii It wen a criminal appeal on the facts, 28 Cr. L.J. 207=99 lad. 
Daa. £43. Ordinarily the High Court will not m revisiou go into facts In order to satisfy 
Itsel! as to the correctness and propriety of (he fiodings arrived at by the lower Court. The 
mnclusions of the lower Court may be wrong; it may be that the High Court trying (he case, 
ta appall may have coma to a difiereuCcooclosioa but the Legislature has jnada the lower 
Courts the Courts of appeal and the High Court cannot admit a seoend appeal m a ertminsl 
matter on tbagronad of misappreclatioootevideoce, Ratanlal 177. Butin ezeeptionaj ceses 
It la not only open to the High Court to examina (ha evidence but it Is its duty to do eo as 
Iba High Court IS cot debarred from going into (ha evidence, 26 Cr.LJ. 113=83 fnd. 
Caa. 873 ; 36 Cr. L.J. 393=89 fnd. Caa. 937. There is ample authority for the position that 
the High Court as a Court of Revision may ro*ex8mioe tbe evidence If there areprimo/ncfe 
grounds for so detng, more espeeully wbeu the accused hia been given a aon*«ppeaIablQ een* 
Uoceasd has BO means of vindicating bis oharaetev except by way of revision. IS Cr. L J. 
366-95 fnd. Caa. 1002 ; 23 C.W N. 933, or when tbe Interests of justice require suoh inter* 
ference, e g , where the dispute between tbe pirtios is purely of a Civil nature and the con- 
viction had IS one of cbeiting. 23 Cr. L.J. 639—109 led. Caa. 990 ; 29 Cr. L J. 66=106 Ind. 
Cas. 678 ; or where there is no evidence on record toaustsln afinding or an order, 8 C.W. 

N. 829 ; 5 C.W.K. 911 ; 39 C. 890 ; 23 H.L.T. 173 ; 2 A L.J. 53 ; 9 L.B R. 203, or when there 
is a substantial error ol law to justify Interference, 28 Cr. L J. 207= 99 Jad. Caa. 913 ; 27 Cr. 
L.J. 79»9f Ind, Caa. 250 ; 29 Cr. L J. 66=103 Ind. Caa. 678. 

Tho circumstioces which will j'uslify (ho interference of (be High Court have not been 
and cannot be laid down with precirion, while tbe Judges have repeatedly held that only ■ 
when exceptions] grouods exist, tbe High Court ought to interfere. The decided cases 
show, that no hard and fast rule cau be Isid down, but when, in tho interests of justice 
Itie High Court's Intervenliou became necessary It was not refused, 97 M. 722. The 
proper (anction of a Court of Revitioa Is lo see (hat aubordinate Coarts do conduct 
cases with iairnessand propriety and that oolblng is dooo on the trial clan accused 
which niiy reftsouably lend to tho Itnprevrioo that the accused has not received fair 
treaimciii or impartial and fair (rial, 21 Cr. L.J. 239=83 Ind. Caa. 337 ; (bo High 
Court when ezerouiog its revislonal jarisdlettoa la to act only as a Court of justice 
which wlil intcr(cre«iily wben the order eooght to be revised is unjust and not as an academy 
of law, 30 Cr LJ 220 (7) ••1(3 Ind Cat 911. The object of revislonal jurisdiction is to 
confer upon superior Courts a kind of parental of ■upervlalooaty jurisdiction to correct mis* 

I esTriage of justice ertslng (roia mlscoiiceptioo of law, Irregularity of procedure, negJectof 
ptorst pnc-vuiions or apparent barshnnsol treatment which has resulted in Injury to tho 
dos maintenance of order or some undeserved hardship to Indlvldnsfi. 23 Cr. L.J. 496= 103 
lad Cas. 867. Ko useful purpose can be aebraved by a critical ezamlnstioa of (ho judgments 
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ot SaVordioate Conrtt and ll la aaler to ueerUln a broad aod eomprebensWe view ot tbo lacta 
and tbeo to ascertain whether then baa baoa a faliare of Justice. This was the coatee adopt* . 
ed in 2 C.L.J. 624. Where a dlacretioa baa been exorcised bjaCoartot oompetont juris* 
dleliOD which is not on the' face of It arbltmrp, the praotlco of the High Court as a Court of 
^^IsioQ la not to Inquire into the reasons by the lower Court to interiero in roTlslon, 

2 Pat. 708. Mere illegality of prooeduru ot tho lower Court is not a ground for luterferenco «. 
under this section unless It la prored th\t the aecuted had auSered a hardship through auch 
illegality, 27 Cr. Ij.J. 476«93 Ind. Caa 699:27 Cr. L.J. 727^93 Ind. Cat. 69. The High 
Court will not interfere in revialon wbero the illegality in the trial is purely technical and 
has not prejudiced the petitioner, 27Cr. I> J* 65Ss93 Ind. Cas. 1034. The Iligb Court is 
not bound to interfere In revision with an order under B. SC2, infra, even in a case where it 
islllegal, 27 Cr. L.J. 624=94 Ind. Cas. 366. 7he powersof the High Court under this sec* 
tion are wholly dlseretionary and in 26 B. 633at666, Jenlcins, C.,!.) observes thus *. “If we 
have been entrusted with the responsibility ot a wide discretion, we should be the last 
to attempt to fetter that dlseretioo, and when it Is argued that judicial decisions have, 
deprived ns of the power that the Legislature has given us, I recall the words of an eminent 
EasUit lodge, * 1 deiira *a npeat ’ he * what I have a\id. hsfote, that thU coatrolUag 
power of this Court Is a discretionary power and must bo exeroiied with regard to all the 
circumstances of each particular case, anxious attention being given to the said cireumstancea 
which vary greatly. For myself I evy emphatically that this discretion ought not to be 
crystallised, as U would become la coaree of time, by oue Judge attempting to preaeribo 
de&nite rules with a view to bind other Judges In the exercise of the discretion, which the 
Legislature has committed to them. Tbladiseretton, like all other judicial discretions ought, 
so far as paretleable, to be left ontrvmmelted and free, so as to be fairly exercised according 
to the exigencies of each ease ' These weighty words appevr to me to breaths the spirit that 
•hculd guide os in the exercise of our discretiooety powerof rerislou This may perhaps 
Increase our responsibility and add to our labours, but no ooo would shirk the one or 
grudge the other." Tbe power oi revisionU to beexetcised iDexesptlonal etses audasalast \ 
resort after all other available remedies have been exhausted. It is essentially a disoretiouary 
power ot control not to be crystallised under bard and fast rules, but to be lelt untram* 
nelled by the exigencies ot escbease, 9 Cr. L.J. 211"*1 Ind. Cat 239. relying on 28B 833 
22 C. 993. See also 29 Cr. L J. 466-85 Ind. Cas. 149 und 26 Cr L.3. 110t-88lnd. Cas. 

199. ‘Discretion’ say s Lord MansEeld when applied to Courts of Justice, ‘means sound discre* 
tion guided by law. It must be governed by rule, and uot by human ctprice. It must nob 
be arbitrary, vugue and fanciful but legal and regular- ’ The controlling power of the High 
Court lu revision is by its terms entirely diveretionary aod the Court is nolbound in revision 
to set aside a conviction m every case in wbicb an illegality has been committed especially 
where ao prejudice is shown to have been caused by Bocb illegality, 4 Cr L 3. 73=1338 P.R. 
(Cr.) 5, /olfotccd in Z9 Cr L.J. 905wtji Ind. Cas. 669. It is not imperative on the High 
Court to set aside every void order which comes to its notice when the person aggrieved does 
not move it to do so. 7 Cr L J. 422—4 L B R. 143. When a point is not taken in the Coort of 
first instance or In the appellate Court it bw been the rule ol the Ulgb Court not to interfere 
in revision unless amiscarrlageofjusUcebas been occasioned, 21 Cr. L J. C6=94Ind Cai. 496. 
Absence of evidence necessary to support a Sndiog ot order of the lower Court is a ground for 
revlsioo, 9 C.W.H. 829; 8 aW.K.411 :34C.849: 29 U.LT. 17S ;2 A.L.J. 93 ; 9 LB R. 203. 
Literterence in revision in criminvl cases ie purely disoretiouary and the Court will refuse to 
Interfere In belated applleatlons for revision as the finality ot criminal orders should not be 
lelt in doubt fora long time, 13 Cr. L J. 931= IS Ind. Cas. 803. Allhongb the High Court 
has a very wide discretion under this sectiou wbeu it is satisfied that a conviction bad Is 
bad in law, it is not necessarily bound to go lato the goestlon whether on the facts found a 
conviction for a leaser offence might or might not be reoorded, 41 A. 587. Although it has 
been the long practice of the High Court not to Interfere on tacts in revision yet it is not ao 
absolute rule, 20 A LJ. 276; 9 Bom. LR.7(>3: 8 B. 197: 23 Cr L.J. 1073 = 81 lad. 
Cai. 897 : 23 Cr. L J. 273=76 lad. Car 170 ; 23 Cr. LJ. 1026= 81 lad. Cas. 892 : 24 Cr. L.J. 
478=72 Ind. Cat. $92 ; 24 Cr. L.J. 203=11 Ind. Cat. 887; 26 Cr. L.J. 833-84 lad. Caa. 937 ; 
26Cr.LJ. 827 - 85 lad. Cas. 367 ; 23L.W.631. Objection as tothe legalilyofa Uial» 
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rerSUoQ niifa 9 fiadiog of fafii wbea tbe oceision requires if a&d It irlll do sonbeoitls 
satisfied that the fiodiog of the loner Court is maoifesCl]' errooeous aod a miscarriage of 
justice nould result from it if left UDcotreoted, 17 C.W.N. 379a 16 C.L J. 433 ai 3 Cr. L.2. 
897 s 17 led. Cas. 993. To tha ordinary coarse of tbiugs, Sudiogs o! fact are accepted by 
the BeTlsional Court as biodiDgapoQ it. But revialoa would be sa idle farce if the Bevi* 
filoca) Court bad not the power, which has beeu exercised a hundred, possibly a thousand 
times throughout the High Courts In India, to loolr into the evidence Itself and see if those 
findings can be justified hy what appears upon the record. A Bevisioual Court does not 
decide the balance of credibility between two eonfiiotiog sets of witnesses or two conilictiog 
issues of fact which are either perverse or have been arrived at coolrary to well'establlsbed 
principles of law. Much injustice may be done by applying to orimioal proceedings the 
precise and pedantic requirements of Civil Procedure. There is no such language as 
“pJeidings” in i* Criminal Court, 46 1. ; 39 C.li.J. 236*23 Cr. li.J. 1238=82 fad. Cas. 

266 ; 2SCr. D.J. 1363-a2rnd. Cds. 789; 25 Cr E.,J, 435-77 fad. Cat. 723. It isnot 
generally speaking within the laoetion of the High Conrt to go behind the findings of fact, in 
tavision. 27 Cr L d. 74=91 1 q 5. Cas 2S0.29Cr L 3. B3=106 Ind. Cas. 678, It U not the 
practice in the High Court to interfere in revision merely because the evidence has not been 
properly appreciated by the tn il Court. The law does not contemplate that a revision rise 
is to be argued as if it were a criminal appeal on the facts. 28 Cr. L.J. 207=99 lad. 
Cas. 943. Ordinarily tbe High Court will not in revisiou go into facts in order to satisfy 
itself as to tbe correctness and propriety of tbe findings arrived at by tbe lower Court. The 
oonolualons of the lower Court may he wrong; it may be that tbe High Court trying the ease, 
on appa i] may have come to a difiereoi conclusion but the Legislature has made the lower 
Courts the Courts of appeal and the High Court cannot admit a scoeod appeal in a criminal 
matter on the ground of ffliiAppreciattou of evidence, Batanlal 177. But in ezcepllooal oases 
it Ja not only open to (he Eigb Court to examine tbe evidence but it Is tu duty to do so as 
tbe High Court IS not debarred feem going into the evtdeoee, 26 Cr LJ. 113=83 Ind. 
Gas. 673 ; 26 Cr. L.J. 393=84 lod. Cas. 937. There is ample authority lor tbo position that 
the High Court as a Court of Revision may re*examioe the evidence If there tnprma/ana 
grounds for so doing, more especially when the aroused b is beeu given a non ‘appealable een* 
tenceaud has no means of vindleatliig bit character except bywayof revision, 39 Cr. L J. 
666-43 Ind. Cas. 1092 ; 23 C.W.N. 43S, or when tbe interests of juatioe require such loter- 
ference, e g., where tbe dispute between (be parties is purely ol a Civil nature and tbe con* 
viction had is one ol cheiting, 23 Cr. L.J. 034—104 lod. Cae. 430 ; 29 Cr. L J. 06=106 lod. 
Cae. 678 ; or wbere there is no evidence on record to sustain a finding or an order, 9 C.W. 
R. 829 ; 5 C.W.M. 411 ; 34 C. S4o ; 23 M.L T. 173 ; 2 A L.J. 33 ; 9 L B.R. 203, or when there 
is a substantial error of Jaw to justify interference, 28 Cr. L J. 207=99 lod. Cas. 913 ; 27 Cr. 
L.J. 74=91 Ind. Cas. 230 ; 29 Cr. L.J. 06=lO3fod. Cas 670. 

Tho clrcucnstinces which will justity (be loterlerence of the High Court have not been 
and cannot be ].aid down with precision, while the Judges have ropoatodly held that only 
when exceptional grounds exist, (be High Court ought to fnterfare. The decided cases 
show, that no hsrdand last sale can be liid down, but when, in (he Interests ol justice 
tbe High Court's iaterventlori became neoessary ft was not refused, 47 M. 722. The 
t proper function ol a Court ol Revision is (o seo that sabordloate Courts do conduct 
cates with fjirness and propriety and (bet nothing Is done on the trial ol an accused 
which nity reasonably itod to the impression that the ocouied has not received fair 
trcaimciu or impartial and fair trial. 21 Cr. L J. 233=33 Ind. Cm. 337; tbo High 
Court when exercising us revielonal jorisdlctfoa is to act only as a Court of jostice 
which will iniericreoiily when ibe order raoght to be revised is unjnst and not as an academy 
Ofiaw,30Cr LJ 220 i7)«ii3Jnd Cat 9il. Thoobjoct of ravulonal jurisdiction is to 
coufer upon sopetior CA.uni s kind ol parental or supcrvlsionary jurisdiction to correct mis* 
tcartisge of justice arising (roin inixconcepuon ofl.sw, irregularity of procedure, negieotof 
prorvrrrtcauiionsor appnrenl bsTshonaol treatment which has fosollod in Injury to tbe 
do. nixlounance ol order or some Qnd«.rT*d hardship to indiTldusis, 23 Cr, L.J, 445= 108 
»«8 Cat. 867. No uselol purpoee can be aebwved by a orj Heal examination of tbo Judgments 
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ct Boterdicate Contii and U is safer to ascerUla a broad aod comprebessiTS view of tbo facts 
asd then to aseertola nbttbtr tbera has b«eo % taUara o! }ostie«. This vas the coom adopt* . 
ed Id 2 C.L.J. 531. Where a diseretioa baa boon exercised fay a Coart of ooinpoknt jarls* 
diction which is not on the face of it aibitraTy, the practice of the Illsh Coart as a Coart of 
BcTitioQ is not to inquire ioto the reasons si^ea by the lower Court to interfere in reTision, 

2 Pat 70S. Mere illegality of procednre of the tower Court is not a ground for Intorfercnce yy' 
onder this section unless it Is proved that the accnsed had suSerod a hardship throagh such 
iUegality. 27 Cr. L.J. 475-93 Ind. Cat. 633; 27 Cr. L.J. 727- 95 lad. Cat. 55. The High 
Court will not interfere in rertsion where the illegUlty In the trial is purely tcchnle.al and 
has not prejudiced the petitioner, 27 Cr. L J. 553 — 93 Ind. Cas. 1054. The High Court is 
not bound to interfere in rerision with an order under S. 602, infra, even in a case where it 
isillegal, 27 Cr. L.J. 634 - 94 Ind. Cat.SSS. The powers of the High Court under this sco* 
tion are wholly discretionary and in 28 B. 533at 566. JfnJHns, C.J , ohserres thus : *' It we 
hare been entrusted with the reeponsifallity of a wide diserotlon, we should be the last 
to attempt to fetter that discretion, and when It is argued that judicial doclsons baro, 
deprived ns of the power that the Leglslatnra hae given us, I rec.all the words of an eminent 
English Judge, ‘ I desire to repeat * he said, * what t bare aald btfore, that this controlling 
power of this Court Is a discretionary power and mnsk bo exetnhcd with regard to all the 
circumstances of each pardcutar case, anxions attention being given to the aaid eirourasLances 
which vary greatly. For myself Isay emphatically that this disetetion ought uottobo 
crystallised, as itwonld become in course of time, by oneJudge attempting to ptcsotlbo 
definite rates with a view to hind other Judges In the exercise of the diserttion, which the 
Eegtslature has eommitted to them. Thisdiscretlon, lllceallothor judicial discretions ought, 
so fat as psretieable. to be left antrtmmeUed and free, so as to be fairly exerolied according 
to the exigeneies of each e.iso * These weighty words appett to me to breaths the splril that 
should guide us in the exercise of our disoretlonary poworot roviiloo. This may perhaps 
increase our responsibility and add to our labours, but no ono would shirk the one or 
grudge the other," Tbe power of revision is to be exercised in exceptional otses and as a Iasi 
resort after all other available remedies have been exhausted. It is essentially n dlsotellonary 
power of control not to be oryetallUod under bard and fast rules, but to bo lelt uutram* 
melled by tbe exigencies of each case, 9 Cr. L.J. 211-1 Ind Cas 235. relying on 23B 633 
23 C 993. See also 26 Cr. L J. 466-85 Ind. Cas. 149 and 26 Cr. L.J. 1101-83 led Cas. 

189. 'Discretion* oys Lord Mansfield when applied to Courts ol Justice, ‘means sound diseto* 
tlon guided by law. It must be governed by rule, and not by bnmsnoiprice It must not 
be arbitrary, vague and fanciful but legal and vcgular ’ Tbo oooiroiling power ol the High 
Court in revision is by its terms entirely discretionary and the Court is not bound in revision 
to set aside a conviction in every case In which an tllecalily has been committed espooially 
where no prejudice is shown to have been caused by anoh Illegality, 4 Cr. L J 75 — 1996 P.R. 

(Cr.) 5, /ollowed in 29 Cr L J. 905 — HI Ind. Cas. €69. Itisnot imperative on tbe High 

Court to set aside every void order wbicb comes to Its notice when tbe person aggrieved does 

not move it to do so, 7 Cr L J. 422-4 L B.R. 113. When a point is not taken in the Court ef 

first Instance or in the appellate Court it has been tbe rule of tbe High Court not to interfea 

in revision unless a miscarriage of justice has been occasioned, 21 Cr. L J. 26—54 Ind. Cai. H 

Absence of evidence necessary to support a findlog or order ol the lower Court is a ground he 

revision, 9 C.W.H. 829; 5 aW.K.411 :34C.8*0: 25 M.LT. 17S;2 A.L.J. S3; gLBK. ^ 

Interference in revision in erimlnsl cues is purely dtsontionary and tbe Court wi^' 

interfere in belated applications for revision as tbe finality of criminal orders 

left in doubt fora long time, 13 Cr. L.J. 931-15 Ind. Cas. 833. Although tbe 

has a very wide discretion noder this section when U is aatleSed that 

bad Id law, it is not necessarily bound to go Into the question whether on the 

conviction for a lesser offenoe might or might not be recorded, 41 A. H7. 

been the long practice of the High Coort not to interfere on facts In 

absolute rule, 20 A L J, 276 ; 9 Bom. L.S.703: 6 B. 197; M Or. 

Cas. 897 ; 95 Cr. L3. 271-76 Ind Caa. 170 ; 25 Cv. L-J. 1026-tt laA. 

476-72 Ind. Cat. 892 ; 21 Cr. L.J. 203-71 Ind. Cas. 667; 2l Or. f 

26Cr. LJ. 527-85 Ind. Cas. 867 ; 23L.W.631. 
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revisioa tvHfa a findiog ol /sci nbea iba oce^on requires it acd it niil do eowbesitis 
e&tisGed that the ficdtog of the lower Coort is naoifestlf errooeous aod a tniscarmgeof 
^Qstfce vrouM result from ft if left aQCOrreeted> 17 C.W.N. 37S«t6 C.ZfJ, Cr. L.J. 

897=17 Ifid. Cas. S93. la ths ordinary coorsa of thiags, fiadiogs of fact are accepted bf 
the Berisioaol Ck;art as bfodjogtipoo it. Bot rcTiaion woald be an idle farce iftheBeri* 
slooal Court bad not the power, which bas been exercised a bondred, possibly a thousand 
times throughout the High Courts in India, to look iato the erideoce itself and see if thoso 
findings can be justified by what appears apoit the record. A BsTlsional Court does not 
decide the balance of credibility between twoeonfiictiag sets of witnesses or two confiictiog 
issues of fact which are either pereerse or bace been arrived at contrary to well-estabUshed 
principles of low. Uoeb lojostice may be dons by epplyiog to etimioal proceedings the 
precise and pcdantio requlreaieats of Cieil Procedure. Tbera is no »ach language aa 
“pleadings’* in n Criminal Court, W a. : 39 C.L.J. 239=23 Cr. L.J. 123Sss82 lad. Cas. 
268 ; 23 Cr. Ii.J. 1369-82 fad. Cas. 780; 23 Cr I..J. 433-77 lad Cas. 723. It isnot 
geoerall; speaking within the functioo of (he High Court to go behind tbe fiadiogs of fact, in 
revision, 27 Cr L.J. 74 s 9 i IqJ. Cat 230 ; 29 Cr. L J. 6S=1D6 lad. Cas. 67S, It it not tbe 
practice in the High Court to interfere in revisioo merely because the eridenca has not been 
properly appreciated by tbe trill Court The law does not contemplate that a revistou c-ase 
is to be argued AS if it were acriminat appeal oa tbe facts, 2S Cr. L.J. 207 = 93 lod. 
Cas. S43. Ordinarily the High Court will not in revision go into facts fa order to satisfy 
iUeU as to the correctness and propriety of tbe findings arri red at by tbs tower Court. The 
conciusiOQS of the lower Court may be wrong; it may be tbut tbe High Court trying the ease, 
oaappoii may bavecome to a dtSereRtcooeloslOQ but the Legislature has made the lower 
Courts the Courts of eppeal and (be Ktgh Court eauaot admit a scccnd appeal in n erimioal 
matter on the ground of misapprcciatiouof evidence. Rata&Ial 177. But in exceptional eases 
it U not only open to the High Court to examine tbe evidence but it is its duty to do go at 
the High Court IS not debarred from going Into tbe evidence, 26 Cr.LJ. 113=33 lad. 
Cat. 673 : 28 Cr. L.J. 393a84 lad. Cat. 937. There it ample authcrity for the poattioa (hat 
the Utgb Court asa Court of Berision may ro-examine tbe evidence if there are^Mmn/acie 
grooDds for dcing, more espreislly wbon (be aroused fa<s been given a ooa'Appealable se&' 
tenet and has no mtans of vicdccatiog b«> character except by way of revision, 19 Cr L.}. 
666-43 lai. Cat. 1062 ; 23 C.W.K. 433. or when (he interesu ol justice require such intet- 
ference, e 9 ., where (he dispute between the pvrUot la purely of a Civil natnre asd tbe con* 
vietion bad laoneol cbeiting, 23 Cr. L.J. 83t-(0( lod. Cas. 9$0;29Cr. LJ. 86=106 Ind. 
Cat. 67S : or where there is no evidence on record tosustala afindiog or as order, 9 C.W. 
«. 829 ; 5 C. W.N. 4ll ; 34 C. 84o ; 23 B.L.T. 17J ; 2 A L J. 91 ; 9 L.B.R. 203. or when there 
is Asabstuniial error of Jaw to justify interference, 23 Cr. L J. 207=99 lad. Cat. 913 ; 27 Cr. 
L.J. 74 = 91 lod. Cat. 250 ; 29 Cr. L J. 88=103 lod. Cat 678. 

Tbe circamstiDces vrbteh will jostily (he (oterferenca of the High Court have net been 
and cannot bel.vid down with precision, while tbe Judges have repeatedly held th.at only 
when ezceptioual groaodi exist, the lllgb Coort ought to interfere. The decided casea 
ebow, (hat DO bard and fast rule can be laid down, but when, in the InUrostsof justice 
tbe High Court's iatecventioii became necessary it was not refused, 47 M. 722. The 
proper (unctloa ot a Court of BevUlon is to tee that subordinate Courts do conduct 
eaics with fairness and propriety and that notblngli done on tbe trial ot an accused 
which Riiy reasodubly lead lo (he impressioo that the accused has not received (air 
trcaunrtJi ur uopamaJ and fair (rial. 21 Cr. L.J. 233=59 Jnd. Cas. 337; the High 
Conri when eierci.JoR its revisiooal jnrlsdictloii Is to act only as a Court ot JnsUce 
which will iQt«r(orB.t>/ily when (he order aonght to be revised Js unjust and not as an aovdemy 
o!}aw,38Cr LJ 220 Pl-itsind Cat 9H, Theobject of revhional jurisdiction is to 
confer upon supetiot couru » kind of inrcntal or eupervlslonary Jurisdiction to correct mis* 

' cerrUge of Justice trising fnaju in'sconctpiion oflaw. irregularity of procedure, ocgfectof 
! yror«rj,riesuUotis<»r«ppaf«nt hvrsUnrteof treatment which has malted la Injury to tb« 
due tnelnienanceofordcr oreome gndeeerved hardship to Indfvfduafs. 23 Cr. L J. «3* 108 
nd Cas. 567. No useful purpose can b« actuared by « critical aiatnlaatioa of tha judgments 
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«! Boljerflnile ConrU »nd U li wfet to McerUln > hnmi »od eompwhenilT# tI«w of lha fact* 

•od then to McetUln wbethef then bw b«a a tailor* ol jaitle*. Thli w\t Iho eoom adopt. . 
edlQ 2C.L.J. 524. V?h«f* » difcrellon bat b«««n «terel»ed by • Coart e! eompatofil Jorli* 
dlcUoQwbicbisnotoatbetaeaot U arbitrary. lh« pracUco of tba IIlRbCooft M a Gjort ot 
BerWon l« not to inqulra Into tbe nta»oni Rlreo by tba lower Court to inUrfera |o retliioo, 

2 Pat 70S. Mere Illegality of procedoro ol th* lower Court li not a ground for Interfcrrnoo 
nnder thU tectlon anleis It Is prored that tba accoted bad soflerod a hardihip Ibrongb lucb 
illegality. 27 Cr. L.J.475-M lad. Cat 893; 27 Cf. L.J, 727-Mlnd. Cat. B3, Tba High 
Court will not interfere in rerUlon where tba illegsllty In the trial it purely Wbnle.al and 
baa not prejudiced the petitioner, 27Cr. LJ.fiM-W Ind. Cat. !03l. Tbe IIlRh Court it 
not bonod to Interfere In rerlslon with ao order ander 8. 6C2, fn/ni, eren In a caaa where H 
isillegal, 27Cr. L.J.624»M Ind.Cat.383. The powere of the IIlRb Court under thle tec- 
tionare wholly discretionary and in 28 B. 833 at 683. C.J , obeerrei thus ; ‘‘If w* 

bare been entrusted with the responsibility ol a wide discretion, we aSould be the last 
to attempt to fetter tbat ditcratlon, and when It la argued that Judicial deelsloni hara, 
deprired ns of the power th^t the Legislalarebea giten us, I ree.ill the words el an eminent 
English Judge, ‘ I desire to report ‘ he tald, * what I hsra asid btfore, Ibst IbU controlling 
power of this Court U a discretionary power and most be eierelsed with regard to all tbe 
clrcumstaneea ol each particular ease, antiona atteollon being given to the asld elteurnsVaneea 
which vary greatly. For myielf I asy cmphstlcally tbat Ibli discretion ought not to bo 
cryaUlllsed, as It would become In eourte of time, by one Judge attempting to presetibo 
definite rules with a view to bind other Judges In the exerelie of the diieretlon, wbleli the 
legislature has commuted to them. Thie discretion, like all other Judicial discretions ought, 
ao fat as paretieable, to be left untrtmmelled and free, so .st to be Isirly eierelsed according 
to the exigencies of oneb e.asc.' These weighty words appetr to me to breslbe the spirit that 
ihould guide us lu, tbe exercise of out dUcratleoary powetof revision Tbli may pechapt 
inoteaso our respouslbllUy and add to our labours, but no one would shirk the one or • 
grudge tbe other." Tbe power of revision It to beexorclsed loeseeptlonsi essot andasalasi 
resort alter all other available remedies have been exhausted. It is estentlally a diioretlonsry 
power ol control ool to be crystallised under bard andftil rules, but to to left unirsm* 
nelled by tbe exigeodes of each case. 9 Cr. L.J. 211a>l lad. Cal 233, relying on 23 U 833 
22C. 993. Booalso 26 Cr. L J. 463-88 Ind. Caa 143and26Cr. L.J. 1101-88 Ind. Cat. 

189. ‘Discretion’ eaya Lard Ifansfield when applied to Courts ol Justice, ‘meani sound dliore* 
tloQ guided by law. It muat be governed by rule, and not by human otprice. It muit not 
be arfattraiy, vague and fancllul but legeland regular ’ The oonirolling power ol the High 
Court In revision Is by its terms entirely discretionary nod the Court it not bound In revision 
to set aside a conviction m every case In which an tlleeality has been oommltted oipoolally 

where no prejudice Is shown to have been caused by eueh IllegaUty, 4 Cr, L J 73—n06r.n, 

(Cr.) 3,/elloucdln 2S Cr L J. 008-111 Ind. Oaa 663. Ittinot tmporativa on tba Hlgli 
Court toeet aside every void order which oomee to Its notice when the person Aggrieved does 
not move It to do so, 7 Or L.J. 422-4 L.B R. «3. When a point Is not tAkan In the GouH of 
first Instance or In tbeappelUte Court it has been the rule ol the High Ooiirt not to Interfere ' 

In revision ualess a miscarriage of Justice has bean occasioned, 31 Cr. L J. CO— 34 Ind Oaa, 400, 
Absence ol evidonoe necessity to support a nndiog or order of tbe lower Ooiirt U a ground for 
revision, 9 C.W.N. 829, 3 Q W.N.411 ; 34 0.840: 23 U.LT. 178 (3 A.L J. 33 (0 LII.R, 203, 
Intorforenco in revision in criminal eases Is purely dUorollonary and the Onuit will roliiia to 
interfere In belated applications lor revision as tba finality nf oriinlnal orders lll•llltd hot he 
left in doubt for a long time, 13 Cr. L J. 831—19 Ind, Cat, 801, AUlioiigh lha 1 llgli flniitt 
has a very wide discretion under this seotlon when It is saliinsd that a oonvlotioii lied |i 
bad in law, it it aot necessarily bound to go Into tbe question whelhar nii tlia I loU found a 
conviction for a lesser oOenoe tnigbl or might not ba raoorded. 41 A. 337. Although it kss 
been the long practice of the High Oouit not to intartara on faols In revision yet it |s not sii 
absolatarule. 20 ALJ. 273 ; 0 Bom. LR.TOS; 6 fi. 107 | 39 Gr, I,,J, 10f]-Bl IgA 
Cai. 897 ; 95Cr. L J. 27J-78 Ind Caa. 870 ; 29 Or. L J. 1023-31 Ind, Oaa, 303 i 8| Oy i.j' 
476-72 Ind. Caa. 892; 24 Cr.L.J. 203 -71 Ind. Cas. e 67 j 88 Or, L.J, 8)|-|4 Ind, f.'s/ij/' 
2SCr.LJ. 527 - 83 Ind. Cas. 367 : 22L.W.831. Objaellei IsislUy 
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misjoinder, can be raised in leTislon fortba first time even tbongh no objection wa<s 
taken in tbe Courts below. If tbe trial is bad no question of prejudice arises and there is 
no obligation cast on an accused person when the trial is illegal to prove prejudice, 25 Cr. 
^.J. 6C7ssSl Ind. Cas. 343. It is necessary in revision to see whether there has been 
any error in the law, any irregularity, any abuse or failure to exercise judicial discretion 
• which would justify interference in revision, 23 A. 249. Ordinarily a finding of fact 
cannot be interfered with in revision. 14 Cr. L.J. SSS=21 Ind Cas, 467 ; 27 Cr. L J. 1233 
■■93 Ind. Cas. 47 ; 27 Cr. L.<I. 74=91 Ind. Cas. 250. Where the accused was convicted hy 
a Magistrate of an ofieuce when the facts proved disclosed the commission of an offence 
exclusively triable by a Court of Session, the High Court in revision set aside the conviction 
and directed a commitment, 30 C.W.N. 840=44 C L d. 113a27 Cr. L.J. STlc^gSlnd. Gas. 
119, where 5 C. 717 is referred to. Similarly in 6 U, 396, the High Court interfered in 
revision and ordered a retrial in a case against a Head Constable of many years service 
who was oonvicted on a summary trial of criminal intimidation in preveuting a person giving 
evidence of a serious crime holding that the case was not a fit one for summarily depriving 
the right of appeal to the accused. But in 30 Cr.L.J. 669^116 Ind. Cas 312i it was held that 
where a Hallway watchman was convicted of theft of a silver topped stick from a Hallway 
carriage in a summary trial, the trial was held not bad and tbs revsoning in 6 M. 396 no 
longer applied since the amendment in, 1923 of 8. 411. supra, gave a right of appeal 
when any sentence of imprisonment is passed. 

The object of the Xfsgislature in conferring this revisonal jurisdiction'is , that superior 
Courts should have a kind of pirental or eupervUionary jnrisdiotioa to correct miscarriage 
of justice arising from misconception of law irregularities in procedure, neglect of proper 
precautions or apparent harshness of paoisbment, 29 Cr. L.J. 446=108 lad. Cas 567, Only 
in cases of (1) of defective tavestigatioo, (21 of failnre to consider important evidence, (8) of 
oonaideratlon of evidence from a wrong point of view, ( 4 ) of contravention of any express 
provision of law, (61 of conviction upon facte which will not support the satne, will the 
reviBionarypoweta of the High Court be exercised, 31 £1.133 at 135. Absence of evidence 
on record to support a eonvletlon is good ground for revision, 2 A L J. 63=2 Cr. LJ. 22; 

11 Cr, L J. 97=4 Ind. Cas. 978. Power of revision will be exercised when there Is a mis* 
reading of the documentary evidence and the fandamental errors in principle which vitiate 
the conduct and disposal of the case, 28rB. 479 at 501. Powers of revision ate to be exorcised 
in exceptional cases and as (he last resort when all other available remedies have been 
exhausted, 1884 A.Vr.H. 293 ; 22 C. 639 ; 28 B 033. Great delay m applying to the Higl 
Court lor revision will be a ground for not exercising the same.S A. 814, and in proper case 
the High Court mty exercise its powers of rerision'eveo after the expiry of the sentence, 7 A 
i3j. Once a mvisicn pctitiaa is dismissed on the merits or for default, the rules of justice 
equity and good conscience require that no other petition of the same matter should bi 
enterUined, (1915} U.W.N.783-1SCF. L J. 697=30 lad. Cas. 743 where 23 U.L.J. 371 i 
Jollowed, The High Court rarely interferes in revision iu pending cases except where it ii 
prtma facie vexatious and intorfereace is clearly required to prevent abuse of process of Court 
9 Cr. L J. 151 = 1 Ind Cas. 93. If a charge is framed by the Magistrate .where none shouK 
have been frimed it might be 8*id without violenoo to the Imgaage ot (he Code that th< 
procedure Is irregular and the High Court has power to Interfere, 23 A.h.J. 2l ; 25 Cr. D.J 
743=85 Ind Cas. 2S4 ; 39 H* 361. An order passed by a District Magistrate or Chiei 
Presidency Jfigistr.^te nnder 8. 7 of the Indian Extradition Act XV of 1903 is a judiaa 
order and not an ezeculitie order and can therefore be revised by the High Court under tbii 
section ot under 8. 561 A, t/i/ra, or oan bo interfered with under S 401, infra. 3l Bom. 
li.R. 62/oIIoajiny 7 B H.C.R, 493; 4t C. 4M; I Pat. 97 and di««rtfmp/rom 43 C. 793. Thi 
High Court cannot interfere under this section with orders of Village Panchayat Court! 
ratvblUbcd nnder Act 11 of 1020, but the remedy U under S. 107 of the Goverament of 
India Act under which the nigh Court oan Interfere In revision, (1923) U W.N. 603, The 
High Court has power to revise the order oftheCblel Presldonoy Magistrate under the pro* 
visions of tbeifninfmanee Orders En/orc4rtunt Ael.jOai. The Chief Preaedenoy Magistrate 
it nainferior Oriminat Court within the ‘msaalag of 8. 4S6, supra, and the ravisiooal 
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powers cHhe High Court are farther decUrrf by 8. :07 of the OoTernment cf India Act 
and by thoprOTlaions of the Letters Patent, and Act XVllI of 1931, nowhere says that orders 
by Presidency Magistrate under the Act are final 52 B. 282, Where a youthlul oOcnder of 
fourteen and a halt years was illegally sentenced to six months’ rigorous imprisotiment, 
under S. 411, LP-C., and In' lieu of this sentence the ofiender had been ordered to be* 
detained In the Reformatory School, the High Court has jurisdiction In revision to 
interfere with the order of detention, 2S Cr. LJ. 1312»82 lodi Css, 430, It is very 
dlfBcuU (or the High Court in revision under this section to interfere with orders 
passed under B. 110, anpra. Bnt when a person Is leotenecd to imprisonment for failure 
to famish seourity the High Court has to be satisfied that the evidence is of such a 
character as will support an Inference that it Is necessary In the Interests of publio peace and 
seonrity to send tbs person to prison or to bind him over, 22 A>L J, 673=30 C|*, L.J 1172= 
82 Ind. Cas. 30. It must be noticed that this section as amended makes no mention of 
8. 195, auirra. Therefore the High Court will take a very wide view of its powers under this 
section and it would therefore bn competent to revise an order made by an appellate antbority 
directing the withdrawal of It ecmplaint under S, 476B, infra. Butsneb power will bo 
exercised only in very exceptlonal'eases, 43 B. 401 Where an Assistant Sessions 7udge 
agreeing with the unanimous verdict of the Jury convicts an accused person and on appeal to 
the Sessions Judge the conviction is confirmed on the ground that there was no misdirection 
by the trial Court, a revision does lie against the Sessions Judge’s order and in revision the 
petitioner stsrts with a heavy onus on him to show that the Sessions Jndge bad decided 
wrongly. It U not the intention of the law that the revision should be heard by the High 
Court as an appeal ; if that were the case, there would be no ohjoct in giving a right of appeal 
to the Sessions Judge at all (1923) Pat 109 The High Court h^s power to interfere at au 
Interlocutory stage and quash proceediogs, ordinarily it will not interfere nt an interlocutory 
afage and quash proceedings but when it appears that on the face of (he proceedings (hat the 
aeeaied cannot be held guilty, it will interfere to prevent further harassment of the aeousud. 
82 B. 151 at 185 ; 1 Luck 43 ; 28 Cr. L J 814=104 Ind Cas 25 ; 29 Cr. L J 532=109 fad, 
Cas. 356. The power of interference ebould be exercised with great oautlon and ft Is only 
when tbe allegations of the gravest departure from procedure occur, the High Court takea 
the conduct of a case cut of tbe hands of a trial Court, 51 H 84- In 22 C 131 ; 26 C, 786; 
39 U. 591, the High Court quashed the proceedings after » charge had been framed, while In 
38 C 6S : 20 B, 543 : 23 Cr- L J 429= 67 Ind Cas. 589 ; 29 Cr. L J. lOOSof 12 Ind. Caa. 224. 
the High Court interfered upon Issue of eummoos to tbe accused It is well established that 
the power of the High Court to take action under this section by quashing proceedings at any 
etage is undoubted though such power will be exercised only in exceptional cases. The High 
Court quashed the charge framed agalost the acensed and set aside the pruceedinga iu. 
30 Cr. L J. 162=113 Ind Cas SK. followtns i2 Cr. L.3 S0>8 Ind. Cas. 1161; 23 Cr. L J. 
1040=106 Ind. Cas. 224: 29 Cr. L.J. 755=103 Ind. Cas 835 ; 29 Cr. L J. 1003=112 
Ind, Cas. 224 Tbe High Court has power to qoasb a charge and dismiss > complaint where 
on tbe facts proved no oSence is disclosed agaioet the accoied, 28 Cr L.J. 1040=106 Ind. 
Cas. 224; 62 'B. ilSl ; 39 Id. 561; 23 ALJ. 21=26 Cr. L J. 749 = 86 Ind. Cas. 284. 
Bee also 47 K. 722 ; 25 C. ,233 ; 1852 A W.N. 102; 14 A L J. 831 ; 16 A.LJ. 453; 
21 Cr. LJ. 379=55 Ind. Cat. 859 ; 39 C.L.J. 236=25 Cr. LJ. 1233 = 32 Ind. 
Caa. 266; 24 Cr L J. 591-73 Ind. Cas. 335 ; 24 Cp, L.J. Il8=71 Ind. Cas. 245: 26 Cr. L.J. 
421-BSIad. Cat. 37 : 26 Cr L J. 743= 86 lod. Cas. 234; 26Cr.LJ 1033 = 83 Ind Cas. 181; 
26 Cr. L J. 1303 = 89 Ind. Cas *247. Tbe High Court has power to correct an erroneous order 
under 6. 4 tC. in/rn; where it slated "sanction to proseente TTnglal "tbe High Court altered 
it into " make a complaint against Huglal," 27 Cr. L J. 523 - 93 Ind. Cas 937. Sutpicion 
is not sufiicient to base a conviction and mere suspicion will not warrant harassment of tbe 
suspected penon by criminal proceedings and tbs High Court interfered in revision and 
quashed proceedings instituted on mere eospieioa, 29 Cr. L J. 532= 103 Ind. Cas. 356 Where 
the Const denied the accused bis right olicrbss-examlnatianof tbe prosecution witnesses before 
charge and framed a charge, the High Cnnrt interfered in revision and quashed tbe charge 
framed and sent back the case for the eroes-examination of the prosecution 
19 L.W. 391 - 23 Cr. L J. 556 - 81 Ind. Caa. 44. 
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Proceedfngs — The wort “ /itiiefal *' h*A been proper!/ omftted la iha Coda of 16S2 
«rtd tboteby widening the powers of misloa af the High Court. Whew an lllegsl order tea 
been passed by a subordinate officer and aetioo ts taVea by tbe High Court which lovolvea 
matters coming witbia the purview of law and jmtica and within the scope and authority of 
the Courts, such authority cannot he oasted by the mere ipse tfurtf of the officer that he was 
-not acting as a judicial oScer more particaUrly when no sothority other than as a Judicial 
■officer for the action la cited, *? Ci». L 5. ^ at 204. The omiaaloa of sub'sectloo (S) from 
S. supra, haa stiil more enlarged the powers of the High Court to revise practically ali 
proceedings had under the Code. 

Record hsj been called for by ftself.~*Pdwerto call for records of infettor Courts 
1a given speciallv by the provlaions of B. 435, supra. 

Which has been reported for ordera.-^Tha report is made under 8. 49S, supra, 
by the Sesstona Judge or by the District Magistrate and fo special cases by ths Additional 
Sessions Judges also. 

Which otherwise comee to ItA knowiedge.-^Tha words are very wide and enable 
the High Court to execeiao Ita revlssooat Jurisdiction unfattersd. Tbs intention of the 
Xegialature in framing this sectioo is to make the terms Ihsceof euffioieatiy wide and 
•comprehensive to cover aU cases which were out Iceluded la B. 4S6, supra, where the words 
used are “or otheTWhe/' 27 B. at 87. A record may be before the High Court on appeal 
tram a coaviction and the High Court may aod Inlreqnently does act in revision, say, to 
«sbasce the eeateuce, without necessity of oallmg for the records of the case , nnder S. 435 
aupra. Bee also i3 Bern. D.B. It33. Attbough this sectioo gives Che High Court power to 
cali tor cases aot only in judioial infonsatloa but also which comes to its boowiedge, yet fa 
most ctees It Is the right practice that the Judges sheuid be moved in open Court ; publicity 
-is thus secured and a further heating is opea Court of tbe resson which moves the Oovera* 
xaenC le thus afforded is Che (ateeute ot the puhUc order or a private pasCy Is his right. It 
Is, 'therefore, desirable that such matters should be made In tbs repaired asusl maaoer 
however wide the powers of Judges may be to interfere oo kuewledge or otherwise, |8 B SBO 
At S&2. ^ - 

May ln"fth"OlscrctlOO.—-‘ Discretion* lays Lord Mansfirid -when applied to a Court of 
Justice “ means sound discretion guided by bw." It most be goreraed by rale and not by 
humour or caprice. It most not be arbitrary, vague and fsrolful but legal and reguHr The 
following passage from SlasiotUcn Jnlerpretatwnof Sfalufes, clentlybringsout what is msant 
by ' diserefioH,' *' Wheraas, lu a tauUitudo of ataCutes, something U UU bs ba done acoordtug 
to tho diMKtioD of the authority on whom the power of doing It is conferred, the diceretloo 
must be exetuised houestly end in tbeeplrit of the stituts, ' may In his discrettoa ' meaas 
wccordiog to the rules of reason and Jastice. not private opialotr ; according to law and sot 
feaewae ; It Is to bo, not aehUnry, vagao and faocifol bat legal and ragoUr, to be exarclsad 
not oaprlcloBsly but on Judicial grounds and for eubstaatlvo tussous. And U must be 
■exercised within the limits to which as honest man cotspsteot to the discharge of bit office 
•ought to confine himself, that is, witbfo tbe limits and for the objects intended by the 
Legtaleture. These diets may be summed up la the statement o! I/otd Esher.* that the 
•diKretion most be exercised without tabing into aceount any reason which is not a irg>! one. 

Jt people who bare to exerelso s publlo doty by rxercUing the dlicrctloa take Into account 
matters which the Courts oonsider not to be proper for the goidauee of their discretlos. then 
In Che eye of the law they bare not exercised their discretion/’ The disorotion of tbo Court 
Is not arbitrary, but seund and reasonable, guided by Judicial principles and capable of 
-correction by a Court of appeal, 8oo. 8. 2J of Bp. Relief Act, I of 1S77, Inlotference Is 
•dlaerellunary even where the Maglitrste’e order fs Illegal. Tbo party aggrieved must show 
prejudice, for the High Court to laterfere lo tevisiort. Bee on this point the walghty’^obscrva* 
tleai ot Jenkins, CJ., in 2& B. 833 at 898 noted above at p. gtl. The word**roay ’’ can only 
be used in tbo section and Ita OM Is not ueiwlualT*. JS Or. D J.239*>23Iod. Cas 493. When 
a point arts never taken in the Court of first Instanea or before the appelUto Court cu appeal 
the nigh Court a« a rate will not iaterfere In revtstoo on that ground uatef s there has b«a 
a mtaeawUgs ol Justice, 2t Cr. L I. Ofiaafil tad. Cgg, tgg. 
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Exercfse any of the Powers conferred on a Court of Appeal.— S 433 supra, 
enamerntes tbe pofrors o( the appeMtte Court aod la 0 A. 40 at 42 It was conteoded that 
those powers were confined to cases where there has been an acquittal or conviotion, and 
there mast be the same limltatinna to the High Coart when It exercises the powers of revision 
under this section. This contention was averraled as this section mentions the words “tn 
ihs ease of any proceeding " which are wide and oomptehenslve enough to cover a case in 
which a man has been improperly discharged. The decision In 6 A 40 was followed In 
36 C. 604, where it was held that it was not necessary that there should bo a right of appeal 
in order tnat the High Oonrt may exercise its revislonaf powers conferred by this section. 
The High Gonrt when exercising powers of revision Is also entitled to make any amendment 
■or any incidental or conseqaential order that may be just or proper as such a power is given 
totheappeilateCoortbyS. 433(l)(d), 27A. 413; 3$C.41: 5.CL.J, 229. The High Court 
«aa under this section direct a committal of the aoonsed to the Court of Session for an 
oSence prtma /hots madfe out exeluslvoly triable by a Court of Session, when setting aslde^a 
conviction had, 30 C.W.N* 840 /offototn^ 8 C. 717. This section confers on the High Court 
all the powers conferred on a Court of appe-al by 8.423, supra, and one of these poweia Is to 
-direct ao accused person to be committed for trial after setting aside the order of discharge 
passed by the lower Court, 83 H.L.J. 674*28 L.W. 631, following 15 C. 60S; 6 A. 40; 27 B. 84, 
The powers that a Court of revision has under the Code are confined to the powers of an 
appellate Court and S. 433 (2) supra says that the Court cannot alter or reverse the verdict 
-of a 7ury until the Court la ofopiaiou that eueb rordM h erroneous oiriogto a rnis-dlrectioa 
by the lodge or to a mls-anderstaading on the part of the Jury of the law as laid down by 
-the Judge. So the High Court fo revision cannot interfere with the verdict of the Jury except on 
the grounds mentioned in 8 433 (3) supra, 38 Cr. 1^.J. 622 (2)sll8 Ind Cas 297 Similarly 
the High Court has power under this section to order the detention of a youtblul ofieoder 
la a Reformatory and It is Dot the inteotioQ of the Legislatnre to limit the exercise of this 
power merely to a ease which comes before the High Court on appeal, 30 Bom L.R. 032e29 
•Cf. L J, 1016*112 fad. Cat. 844. It ii coateaded that none of the sections specified la tbtl 
aeetloa gives the High Coart power to sot aside otqoasb proewdiogs in a pending trial. The 
Answer is simple. The sections dealing with the powers of a Coart of appeal necessarily deal 
with those orders only, from which 'under the Code there is an- appeal provided. With 
fefereacs to snob orders, the sections lay down the powers of a Oodrtol appeal. Kxhypoikesi 
iherevisional powers of the High Court areinrohed when no right of appeal ezfetsaod although 
va some cases, the High Court may bTezerclsing the powen conferred on a Court of appeal 
be able to correct an error it does aot foltow, having regard to the variety of orders or pro* 
feedings which it may be called ou to revise or deni with In its revlstonal Jnrisdietioa, that 
{t can by everclslng those powers only redress a'wrong ordo complete justice. In other words 
S. 439 does not say, that the High Coart shall exercise only those powers that are conferred 
on a Court of appeal. But on the other baud. It enacts that among the powers possessed by 
-the High Conrt, are the powers conterred os an appellate Court. Bectlous dealing with the 
powers of an appellate Court necessarily dsMtlbe and define the powers of the Court, with 
reference to orders that are eppeslable. The Iiegialature in eaumeratlug tbe powers ct the 
Court of appeal had before its mlndcuiy aeartainolass of orders and In the oatnre of things 
that enumeration cannot be found complete or exhaustive, when the Court It called on to 
.deal with orders of a different kind, orders oot in the contemplation of the l>gtslstare when 
it was defining the posrers of a Court of appeal, 47 M. 722. 8. < 2 fi deale with auspention of 

-senteuee pending appeal and releasing the appellant on bail. This power can be exercised In 
Tsvlsloa by the High Conrt. 8. 437 nfen to arrest of accused pending appeal against arqnlt* 
ta] and 8. 423 deals with power of taking further evidence or directing it to be taken by a 
SIsgistrate. 8. 833 dealt with power to direct tender of pardon to approver. These powers are 
fzpressly conferred on the High Court under tbb section. In eases of differencaof opinion 
the proeednreoontalned in 6.479, supra, bearing before a third Judge, It made applicable. 
The sew ffub*Metron (3A) to 8. S4S.ewpra, empowers the High Court in revision to allow any 
-person to eomponnd an offence which be Is legally competent to compound, 30 Cr. I>.J. 680 
118 Ind. Cal. 63. The decisions In 37 A. 127 ; 43 C 1143 ; 32 H. 601 ; 18 C W.H. 1212 ; 29 
KL.J. 821 : 42 A. 474 which took a different view arB no longer law. 
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ProceedlogA,— The worf “ .Tttilitfifl? " fctd been properly omitted la the Code of J882 
nod thereby widealag the powers of revlafon of the High Court. Where an Illegal order has 
heea passed by a subordinate officer aod action fs lakeo by the High Court which lorolrea 
matters coming witbin the purview of law and jnstiee and witbin the scope and antbority of 
the Courts, such authority cannot be ousted by the mere ipse disii of the officer that he was 
not acting as a judicial officer mote patticnUrly when no authority other than as a judicial 
■officer for the action Is cited, 7 Gr. Ii. J. 202 at 20S. The omUslos of snb-scctloa (3) from 
S. iS5, supro, has Still more eolarged the powers of the High Court to revise practically all 
proceedings had under the Code. 

! Record haa been called for by Itaelf.-^-Eower to call for records of iufertoc Courts 
Is given specially by the piovisiona of S. 435, supra. 

Which liaa been reported for ordera. — The report is made under 8. 438, supra, 
by the Sessions Judge or fay the Dietrlct Magistrate and in special cases by the Additional 
Sessions Judges aho. 

Which othenvlae cornea to fca knowfed^ e.->~The words are very wide and eoable 
the High Court to ezeroisa Us rerlsional jurisdfctloo unfettered. The Inteotioa of the 
Xegislature in framing this section is to mska the terms Ibereof suffioieotly wide and 
•compreheoaire to coverall oases which were not included ia 8. 1 35, supra, where the words 
used are “or otherwise," 27 B. 81 at 37. A record may be before the High Court oa appeal 
from a conviction and tfae High Court may and infrequently does aot in revision, say, to 
■eDbanee the eentancs. without oececsity of oallmg for the records of the case, under S. 43S 
■supra. See Also f3 Beni- X.R. 1133. Although tMa section gives the High Court power to 
«alt for eases not only lu judicial laformatiou but ateo which comes to Its knowledge, yet io 
most o-ises H is the right practice that the Judges should be moved lu opea Court j publioity 
fstbua secured and a further bearing ia open Court of the reason which moves tfae Govern* 
meat is thus aSorded iu the interests of the publfo order or a private party in bis nght. It 
is, 'therefore, desirable that such matters should be made lu tbe regnired usual manner 
however wide the powers of Jndges may be to interfere on koowledge or otherwise, fd B. S30 


sit 892. ^ 

Alay In ffh>OfaeretIon-*-‘D!ecretloo' says Xord Mansfield when applied to a Court of 
justice tneaos sound discretion guided by law." It must be governed by rule and not by 
humour or caprice. It mast not be arbftrary, vague and faroifnl but legal and r<%ulsr. The 
following passage from AfdxtcsU on TuterprefaCtmo/Sfalulss, olearlybringsout what Is msaut 
by ‘ disertlfan/ " Wbere'ss, In a mulUtode of statutes, someCbiog fs left to be done aooordlag 
io Ifao dlscretioo of tisaaHiceUf aa whom tfae powaeotdalag It te eooferred, tfae dlsaeetlaa 
must be exercised bonesUy aod la the spirit of the Btstofe, * may la his diieretloo * means 
oaeordlog to the roles of reason and justice, oot private opiafofl f according to law and not 
linmonr ; It is to he, oat arbitrary, vague aod faudful but legal and regular, to be exercised 
cot caprieioQsly but on jndlcia! grounds aod for sabatsotlva mscos And It must be 
oxercls^ within the limits to which aa honest mao compatent to the discharge of his office 
ought to confine himself, that Is, wilblo the llmita and for the objects fotended by the 
LegUlatare. These dicta may be summed up la the sbitemeot of Ciord Esher,' that tbs 
diseretton must be exercised without taking Into account any reason which fs not a legal one. 
If people who have to ezerelso a public duty by rxercislog tbs discretion take Into acconst 


maturs which the Courts eonslder not to beprepet for (be guidance of their discretion, then 
in the eye of the Uw they have oot exercised tbelr diseretloa,’* Tfae discretion of the Court 
If not arbitrary, bat eaund nod reasonable, guided by judicial principles and capable of 
wwet on by a Court of .ppeal. Soo. 8. 22 of 8p. Relfef Act, 1 of im. Interference If 

I’l'OP'rty aggrieved must show 
«oi« ft! ^/'.y In^efara to restilen. See ofl this point the wofgfaty'observa* 

1 t cwwloalvei. 29 Or-. L 3. 2SJ«23 Ind. Cas. 493. When 

vtirs.f'nvtk *> **Mi* ’^^ *****”* l"•t*uee or before tbs appellate Court on appeal 

*“ gmuod uni... tbere be. been 

iKarrligs of Jtulice, 2( Cr. L J, M«si Io«. fiu AM 
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Exercise any of the Powers conferred on a Court of Appeal— S 423 tupra, 
enamentas tbepoweraol theappelltte Coart and In 6 A. 40 at I2 it was contended that 
those powers were confined to ca«es where there has been an acqnittal or conriction, and 
there mast be the same limitatinas to the Ilish Coart when it exorcises the powers of rerision 
under thie section. This contention was oeertoled as this eeetton mentions the words "tn 
ifte case of any proceeding " which are wide and eomprohenslTe enough to cover a esse in 
which a man has been improperly discharged. The decision in 6 A. 40 was followed in 
36 C. S94, where it was held that it was not necessary that there should be a right of appeal 
In order tbat the High Court may exercise its rerUional powers ccuferred by this section. 
The High Court when exercising powers of rerision is also entitled to make any amendment 
or any incidental or eonsequential Order that may be jnst or proper as such a power is given 
to the appellate Coort by S. 433 (l)(d), 27 A. 413; ^C.4I; 3 C L.J.229. The High Court 
can under this section direct a committal of the acensed to the Court of Session for an 
ofience prtma facie ma^e out exclusively triable by a Court of Session, when setting aside^a 
oonviction bad, 30 C.W.H. 840/(ilfotnny 3 C. 717. This section confers on the High Coart 
all tbe powers conferred on a Coart of appeal by 8. 423, tupra, and one of these powers is to 
-direct an acensed person to be committed tor trial after setting aside the order of discharge 
passed by the lower Court, S3 H.L.J. 674x2S L.W. 63f, following 13 C. 60S; 6 A 40; 27 B. 64. 
The powers that a Coart of revision has under the Code are confined to the powers of an 
appellate Court and 8. 423 (2) supra cays tbat the Court cannot alter or reverse the verdict 
■of a Jury until the Court is of opinion that each verdict is erroneous owing to a mit*direetioa 
by tbe judge or to a mifunderatandlog on thepart of the Jury of the law ns laid down by 
the Judge* So tbe High Court in revision cannot Interfere with the verdict of tbe Jury except on 

the grounds mentioned in 8. 423 (2) supra, 30 Cr. L.J. 622 (2) <s 116 Ind Cas 297. Similarly 
the High Court has power under this section to order the detention of a youthful oSeodec 
in a lUtetmaiory and it is ootthe iotenitoQ of the Legislatufs to limit tbe esereisn of this 
power merely to a case which comes before the High Court on appeal, 30 Bom. L-R. 032s>29 
■Cr. L.J. I0l9all2 lad. Cat. 344. It is contended tbat none of tbe sections specified in this 
aeellon gives the High Court power to set aside orqoatb proceedings in a psndiog trial. The 
Answer is limpU, The leotions dealing with tbe powers of a Court of appeal necessarily deal 
with those orders only, from which 'Under tbe Code there is an appeal provided. With 
veterence to such orders, the sections lay down the powers of a Codrt of appeal Bg hypoihesi 
tbe revlilonat powers of tbe High Court are Invoked when no right of appeal exists and although 
-in somecases, the High Court may byeiercisiagthe powers conferred ou a Court of appeal 
be able to correct an error it does not follow, having regard to tbe variety of orders or pro- 
oeedings which it may be called on to revise or deal with in its revtsional jurisdietl'm, that 
4t can by exercising those powers only redress a’wroog or do complete justice. In other words 
S. 439 does not say, that the High Court shall exereise only those powers that are conferred 
a Court of appeal. But ou the other hand. It enacts tbat among the powers possessed by 
■tbe High Court, ate tbe powers conferred on ao appellate Coort. Sections dealing with the 
-powers of an appellate Court necessirily describe and define tbe powers of the Conrt, with 
■nference to orders that are appealable. The Ijeglslature in enumerating the powers of the 
Court of appeal had before its mind only a certain class of orders and In the nature o! things 
that ennmeratloa cannot be found complete or ezbvustlve, when the Court Is called on to 
4ea1 with orders of a difisrent kind, orders not in tbe contemplation of the Legislature when 
it was definiug the powers of a Court of appeal, 47 U. 722. B. 426 deals with suspension of 
sentence pending appeal and releasing the appellant ou bail. This power can be exercised in 
nvislon by the High Court. 6. 437 refers to arrest of accused pesdiog appeal against acquit- 
tal and 8 423 deals with power o! taking further evidence or directing It to be taken by ■ 
Magistrate. B. 893 deals with power to direct tender of pardon to approver. These powers are 
■expressly conferred on the High Court uuder this aectioD. In cases of diSereuce of oplulou 
tbe procedure contained In 6. 429, supra, bearing Wore -a third Jndge, is mads applicable. 
The new snb-teetion (SJl) to 8. S45.strpra, empowers the High Conrt in revision to allow aa 
-person to compound an ofience which be Is legally competent to eomponod, 30 Cr, L.J. 

118 iBd. Cat. 68. The decliienv In 37 A. 127 ; <8 C. 1143 : 30 H. 604 ; 18 C.W.N. 121 
'XX J. 821 ; 42 A. 474 which took a diCerenI view an uo longer law, 
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Proceeding#.— “The word ** Judicial*' had been pnpetl^ omitted Is the Code of 1832 
-asd tberebj wideniog tbe powers of ravIfliOQ of the Klgti Court. Where ss Illegal order has 
been passed bf a subordinate officer aod aetton fs takes by the High Court whtoh iuTOlveB 
tuatters coming within the purview of law and justice and within tbs scope and sutbocity of 
the Courts, socb autborlty easnot be ousted by tbo mere ijfsa ducii of the officer that be was 
not Acting as a judieUl officer more particolarly when no authority other than as a judioial 
-officer lor tba action is cited, 7 Cr. L. J. 302 at 201. The omlsstoB of sub-section (3) from 
S, 435, snpro, has still mors enlarged the powen of the High Court to revise practioally all 
proceedings had under the Code. 

I Record f)8s been called for by Itself.*— Power to call for records of inferior Courts 
I -is given speeiallv by the provisions of S. 435, aupra. 

Which has been reported for orders.— The report is mads under S. 43S, supra, 
by the Sessiona Judge or by the IMstrict Magistrate and in special eases by ths Additiooal 
Sessions Judges also. 

Which othenvlae come# to Its fraoMedge —The words arc very wide and enable 
Iba High Court to exercise its rerisiona] jurisdiction unfettered. The iatcation of the 
Xegislatura in framing this section is to make the terzzia thereof sufficiently wide and 
comprehensive to cover all eases which were not tuoluded in 8. 4S8, supra, where the words 
used are " or otherwise,'* 27 B. 64 at 67. A record may be before the High Court on appeal 
from a conviction and the High Court may aud infrequently does act in revision, say, to 
-enhance the eentence, without necessity of oalltog for the records of tbe case, under S. i35 
iUpra, Bee also 13 Bom. li'R. 1165. Although this section gives the High Court povrseto 
«all fci cases not only in judicial ioformatioo but also which comes to Its knowledge, yet in 
most oites it is the right practice that the Judges ehoald be moved in open Court ; publicity 
Is thus secured and a further hearing la open Court ol the reason which moves the Ooveia* 
ment Is thus adorded in the interests of the public order or a private party in bis right. It 
|j, 'therefore, desirable that such matters should be made io the required usual aanuer 
however wide the poweri of Judges may be to interfere on kaowledge or otherwise, 16 B. 630 


*1832. 

May In I^hfDIacretlon.— ‘Plscretloo* ear# hotd JJausfleld when applied to a Court of 
jnstloe *' means sound disoretioo guided by law.** It must be governed by rule and not by 
humour or caprice. It must aoi be arbltrery. vague and farcrful but legal and regular. The 
dollowing passage from MaxweUon Interpretation of StaiuUs, olearlybrlngaout what t* meant 
fay ' dhcrefion/ “ Whereas, in a maUitude of etetutet. something is left to be done aeoordiug 
to tho disoretioD of the authority on whom the power of dofug it fs conferred, the dtsoretloo 
tnnst be exercised honestly and iu the spirit of the etvtata, ' may In hie discretion ’ means 
aoeordiog to the roles of rensoo and justtce, not private opioloa ; according to law and not 
bomoor ' it is to be, not arbitrary, vague and faneifal but legal and regular, to be exaKlsed 
wot capriciously but on judicial grounds and for substantive nrasons. And it mast he 
■excKlscd within the limits to which an honest mao competeut to the discharge of his office 
ought to confine himself, that is, witblo the limits and for the objects fntcaded by the 
Ijegislature. These dicta may be summed op in the statement of Lord Esher,’ that the 
4teereUon mnst bo exercised without taking Into account aoy r&ason which is cot n legal one. 
If people who have to exerciso a public doty by eiereiilng (he discretion taka Into aecoont 


matterv which the OourLa consider not to be proper for (be guidance of their discretion, then 
la the eye of the law they have not exercised tbeir dlscKtloo.*' The discretion of tho Conrt 
tc not arbitrary, bat (oxiad Afid reasonable, guided by judicial principles and capable of 
■cation by » Cottrtot appeal, See. 8. 82 of Bp. ReUef Act, I of 1877. Jnterferenco If 
***”***’• 5^*0 party aggrieved must show 
T>-vs /> See on thie point tho W8lgbty‘’obwva* 

iLTJ, H ■ *” *• ■”'«4 -Iw™ .1 f. SlI. Tb. »»rf ■•m., •• e.» o,l, 

ill ..T, '' « Or. 1 3. 235=83 InJ. C«i 193. Whm 

1 ” ® *^'-*'®* ®****o**.M«er bofonj the ..rp,ll#toCoilrt on .ppe'I 

cl Inilic, 51 Cr, t, 3. 06-55 In«. Cm. , 53 . 
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Bxerelsc any of the Powers conferred on a Court of Appeal— 433 tufra, 
enomerAtea tbe powers ot the appellikta OouTt and Id 6 Aj 40 at 43 It was contended that 
(hose powers were confined to cases where there has been an ac<]u{ttal or oonvletion, and 
there mnst be the same limf tntlons (o the ITIsb Court when ft exorcises the powers of rorfslon 
under thrs section. This contention was overruled as this section mentions the words'Wn 
ihe cast of any proeeediny*' which are wide and oomprohenslro enough to cover a case In 
which a man has been Improperly disohatged. The deolsion In 6 A 40 was followed In 
36 C. 994, where It was held that It was not neeosssr/ that there should bo a right of appeal 
in order toat the High Conrt may exeroise its revUions) powers cenferred by (his section. 
The High Court when exercising powers of revision it also entitled to mahe any amendment 
or any iooidental or consequential Order that may ha just or proper aa such a power is given 
to the appellate Court by 8. 433 (U (d|, Tf A. IIS ; 36 C. 44 *, S C.L J. 323. The UIgh Court 
oan under this section direct a committal of the aooused to tbs Court of Session for an 
ofienceprsma faeie made out exclusively triable by a Court of Session, when sotting asfdela 
conviction had, 30 C.W.K- fill) /ofiounny 6 0 717. This section confers on the High Court 
all the powers conferred on a Court of appeal by B.433, supra, and one of (hose poweis is to 
direct an accused person to be committed for trial after setting aside the order of dlsoharga 
passed by the lower Court. B3 tf.L.7. 674-26 L.W. 631. /oliofomy IS C 60S; 6 A 43; 27B, 6l. 
‘The powers that a Court of revision has under the Code are confined to the powers ot an 
appellate Court sod S. 493 0) sujirn says that the Court cannot alter or roversa the verdiet 
■of a Jury until the Conrt Is of opialen that euoh verdict is erroneous owing to a mli'dlroctloo 
by the Judge or to a mis'Understandlag on the part of the Jury of tbs law as laid down by 
the Jndge So the High Court in revision cannot interfere with the verdict of the Jury except on 
the grounds mentioned in S 423 (2) sujwa. 36 Cr. Ii.J. 622 (2|sif6 lod Cai 297. Similarly 
the High Court has power under this section to order the detention ot a youthful oSender 
la a Beioraatory and it it not tbs intentioD ot the Legislature to limit the eierolsa of this 
power merely to a care which eomes before the High Court on appeal, 30 Bom L-B. D3Z«29 
■Cr. L J. J0l6-ii7 lad. Cai< 944. It is contended that none of the loetlons specified in this 
aeotlon gives the High Court power to set aside or qoaeb proceedings in a pending trial. The 
answer is simple. The sections dealing with the powers of a Conrt of appeal neceiiarily deal 
wUh those orders only, Irou which 'under the Coda there U aa appeal provided. With 
Teierence tosneb orders, tbesectioot l«y down the powers of aCodrt olappeal. ffx hypofhesi 
iberetitional powers of the High Court are invoked when no right of appeal exlitsand although 
in some eases, the High Court may brexeccfiiog the pnwen conferred on a Court of appeal 
be able to correct an error {(does not foffow. having regard to the variety of orders or pro* 
•ceedloge which It may beoalledoo to revise ordeal with in it* rerliional Jurlsdlctinni that 
4t can by ereiclshig those powers only redress a'wrong or do complete Justice. In other words 
fi. 433 does not say, that the High Court shall exercise only those powers that are conferred 
«n a Conrt of appeal. Bot on the other hsod. It eoacts tbst among the powers poiveiied by 
the High Court, are the powere conferred on ao appellate Court. Sections dealing with iba 
power* of an appellate Court necessanly desoribe and define the powers of the Court with 
Teforencelo orders that are appealable. The Iiegislatore In eaumoraling the powers cf (hs 
Court of appeal had beloreits mind only a certain class of orders aud In the nature of thinpe 
that tnutntWiUoTi cannot he iound complete ot exhanstlva, when the Court Is called on to 
.deal with orders of a different kind, orders not (a the contemplatioa ot the L*gt«Utar« when 
ft was definlog the powere of a Court of appeal. 47 M. 722. 8. 426 d«U with euspenilon nf 

■f onlence pending appeal and reJoasIog the appellant on ball. This power can be exercised In 
reviiloB by the High Court. B. 437 refers to arrest of acensed pending appeal sgalnst arqult* 
tal and 8. 428 deals with power of taking farther evidence ot directing It to be taken by a 
Magfitrate. B. S33 deals with power to direct tender of pardon to approver These peweM are 
entpwssly conferred on the High Court under this «««aa. ineasesof d5*2e«nce of r^f/ilon 

lhapfoeedorooonUlneaiaS.429, mpm, hearmg before.* Iblrf Joige, I* civle opytisstU, 

The new inh-Mctton 134) to a. 84S.*wrn>. empoa^ the fllgh Court fa nrfrtoa altewany 

-person to eoroponod an offence which be Is legstij competent to eompoaed 
Its Ind. Cat. BS. The decisions in 37 A. 127 ; 43 C. 1145 ; $J If, 474 * 15 cV-B* ' 

Mt.J. 8*7;«A. Illwhlch tooktaifferealTliwarBBO longer Uw ’ 



Revision OiraIn«t aequiltai.—lt Iis9 bean latil down In a long series ol csica wbat 
sbould be ibo guiding priucipla to bo acted upen b; tbe Jligb Court io dealing with tho 
applicitions tor revialon Against ac^aittal. The principle has been deAr/y laid down by 
Jenkvts, C J., in 42 0. 612 upon a review of the pruttca in almost all tbe High Courts in India 
nud that decision has been foliowod since in 47 C, 818 ; 41 B. 660 ; 45 JU. 9i3 (F.B.) ; the 
High Court has jurisdiotloa to interfere bat it will do so only sparingly and when it is 
urgently domnnded in the intaroata of pablio jastioe, 66C.924. The general principle 
o! oTiniinat law is that a person is enttiled to the benefit of doubt and if he has been properly 
tried by n competent Court and acquitted tbe least that oaq be said is that there is a reason* 
able doubt ns to to his guilt and the usual prsotioa Is not to enoourago the prosecution to 
have a second shot unless there Is very strong ground In the publio interest, 14 A h J 1073. 
Although tho High Court has undoubtedly the jurisdiotlon to set aside an order of acquittal 
that power is to be exercised in rare and ezcoptbna! cases, 27 Cr. L.J. 1407<a £8 Ind. Cas. 
71!>,29Cr. L.J. 343^108 Ind Cas. 162 ; 53 B. 664. In 14 U. 363 tbe law is stated thus. 
An appeal agaiuat acquittal by way of revision is not contemplated by the Code, and shonld 
on publio grounds be discouraged. Io tbe case of an nequittaj the law allows an appeal on 
behalf of the Local Government and the roison for such provision Is obvious, but a private 
presocutor should not be nllowed to put tbe Court in motion to revise anaequittvl dellbo* 
tately arrived at by the lower Court. Bee also 43 hf. 913 (F.B } ; 42 U. 103 ; 15 U.L.J, 223 ; 
39 &r. 603 ; 36 U 1Q28 ; 20 Cr. L.J. tOt ; 43 Ind. Caa. 881 ; 42 C. 612 ; 23 C 243 ; 23 A. 128 ; 

24 A. 348 ; 21 Ct L J. S64 , 39 0. 785 ; 6 Fat. 23 ; 0 Bom. L.R. 186 ; 40. A. 84 ; (1915) 
U.W.H. 411-17 U.L7. 437 c= 18 Cr. LJ. 838^:29 Ind. Caa 830:41 0 860:47 A. 400; 

25 Cr.LJ. 1383-83 Ind, Cas. 341; 23 Cr. LJ. 1266-82 Inl Caa. 274 ; 49 U. 936; 
24 Cr. Ld. 166»71 Ind. Cas. 602 ; 22 A.LJ. 820 at 822 ; 29 h. W. 327 ; 

14 Cr L J. I77sl31tid. Cas, 177 ; 27 Cr. L J. 8S4»9SlBd. Cas. 934; 29 Cr. LJ. S33«iD9 
Ind.CaB 362 ; 28 Cr. L.J. 623a 102 Ind. Caa 219 ; 83 B. 664 ; 66 C- 924. Tbs geoeral question 
whether the High Court has power to interfere io revision with an order of acquittal accord* 
Ing (e tho declsleos of the various High Courts lo India has not been considered and decided 
by tbe Privy Council in 60 A. 722 (F.Cf though (be roatoss given lo tbe judgment might 
suggest a contrary inforenoe but tbeir Lordships wore eonsideriDg tbe powers of (be High 
Court under 8 430 (4) which excludes (be power to coorort a finding of acquittal into one of 
conviction lu revision, 89 B. 864 whore 0 A. 134 (F B.) and 69 A. 722 iP.C.i aro re/tfrtd to. 

It Is unquestionable that the preponderance of authority is in favour of .the proposition 
(bat tbe Ifigb Court may ravisean order of aoquittal a( tbe initaooe olthoPubilo Prossen* 
tor, 4 Ran 471. but in the case of a private party, tbo proper remedy for aeCtiog aside 
an acquittal Is to npproaeb tbo OutriotJfagIstrate to move tbe Local Goveromcat to prefer 
an appeal against tbeacquittal uader8.417.suprtf, and if be reluses to more in tho matter 
(ben tbo pirly may seek remedy In tbo High Oourt in rovlilon, 29 Cr. L J. 93^83 Ind. Cas- 
653; 29 Cr. L.J. 1996s90Ind Csi. 668:23 Cf. LJ. 611^83 Ind. Cas 233; 26 Cr. L.J. 616- 
83 Ind Cas. 353; 26 Cr. L J. 1343-69 Ind. Caa 3S3:3Pat 23 ; 33 C.W.R. 676. Wbenit 


interferes it can only order a now trial Wben the ofiences are so osaentially of a personal 
obar.acter mid a failuro of justice bat bosu oouasioned but tbs Local Govornmst Is loathe ta 
nppoil from such no acquittal, the msttor being of oo public laterust, (be High Courts bavo 
c-ntortaloed rovislon at the (nstance of private parties. Whan an acquittal was made without 
taking tbu evidcnco of wUnossos present la Court but upon the result oI a locatiuspectloa 
by the Maglitrate, the acquittal was Sot aside, 39 C. 931. Wfaere the judgment of acquittal 
procivedod entiroly on a mlstikon view of tbo law and the raatlor was one o! groat imporlanoe 


la tbe complain vnt in his position as tho author ol the booV which il the judgment stood will 
be pirated Ij aoetber who will socuro lor himself the gain* which ought legitimately to go to 
the compUtnana, u.e *cq«itl.nl was set a,ld« In rovlaion and a rolrKl was or dorod, 51 M. 180 
Sjoal.j 6 A. L.J. 739. 29 Cr LJ 4t8-(0SlnJ. Cat. 687. BimUarly when tho trial w»i 
P^^^eioos ol 8. 403. supra, thoocquUul was lotorfored 
with. « Bom J- «- 326 ;maroerre*cjpwcdpr«by iMollls no good ground lor selling «sid* 
n «qu 1 a . u * • ftvavoaharacier and not mare error ol Improper admission ol 

SbZlT « C.. LJ. nsj-sj I„J. c«. w, 

731—73 lad. Cat 974. Errors olUw oommitted by a 
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Magistrate bf nbich some inadmissible OTldeaee was let !a, cannot ft/Tord auflloisat grounds 
for interlenng in rovlsloo against acquittal espeelall/ wben suoh Inadmissible ‘evidence does 
not form a material portion of tbe facts rolled on b/ the Magistrate for bis conoluilon, 
3 Or.LficT. 309. For instsDces where IbeHIgbCourt Intarferi’dio revision against acquittals, 
scelS HL.J. 223; 41 H. 683; 5 U,L.T2S3;9Bom. L.R. f56; 4 Oom. L.R. 686 ; IfO.LJ, 
US; 39 C. 93t ; 27C 320; 6 AL.J768; « A.Li 846; 13 Cr.L.I771; 18 Cr. L.J. 722 • 
20 Cr. L J. 703 ; 21 Cr. L.J. 364. 

May enhance the Sentence.— As a Court of revision, tbe Tllgb Court bas all the 
powers of a Court of appeal and in addltloo the power to enhance the sentence, 
30 Bom. LR. 952=29 Cr, LJ. 10l6«ll2 Ind. Cai 344. Enhancement of aenlence Is a 
very serious proceediog and wben there is a proposal to that eiloet, it ought, if it is a sound 
proposal to be supported by the Qoveromeat Pleader under Instruotions which will enable 
him to place before tbe High Court cogent reasons as to why there should bean enhancement, 
16Bom. L R. 202=13 Cr. I,.J. 363-231nd. Cm. 733. OrdloaHlj the High Court will not 
exercise its power of enhancement except on the motion of the Local Oovernmant, 
29 Cr. L J. 313=107 Ind. Cas- 91i Such applicilloot are entirely a matter for the Crown. 
It is not for a private Individnal to move the High Court for enhancement of a lentenco 
passed on an aecnsed person Such applieationsare rarely made and should not be encouraged, 

28 Cr. L.J. 802*104 Ind. Cas. 242; 18 Bom. L.R. 162-15 Cr. L J. 385 - 23 lai. CM. 733. 
The High Court has power to entertain an application for enhancement of sooteneo by a pri' 
vate party but it has been adapted to be a safe wotltiag rule not to interfere at tbe instinee of 
a private party but when a tale has been Issned at tbe instance of a private party the Court 
must deal with the case on the menu, 59 C 984. Tbe High Court will naturally be loatb 
to act on tbe motion of a private iodividual for eobancement of seotonce but it uodoubtedly 
has tbe power to do so in extreme oases 30 Cr. L 3. 216-113 Ind Cas. 768. See 
also 30 Cr. L. 3 240*114 Ind. Cm 72. Tbe mere fact that the High Court If It 
acted as a Court of first Instauee would have passed a heavier seutenee is by itself no 

- ground for eahauclng a seutenee la revUioo espooUlly when the senteoce passed is substantial 

29 Cr.L.J. 276=107 lad.Cas. 799, but it will Interfere only when tbe sentence passed is grossly 
inadequate, 29 Cr. L J. 764 = 110 Ind Cas. 796, where 29 Cr. L.J. 276*170 Ind. Cai. 769 
and 29 Cr, L J. 291 = 167 Ind. Caa.773 are/offbirvd. Where do question of principle It iovolved 
and a sentence apparently right has been passed by tbe lower Court on a consideratbu of a|l 
the aircumstances of the case, the High Court will uot enbsuoe tbe eontenoe. 29 Cr. L J. (18 
=103 Ind Cat. 567. Even in cases of communal note and disturbsnees, the Local Oovero' 
meut should retrain trom applying lor enbaacement unless violence has been done to some 
general principle which reqnlros immediate and autboritittlvo oorrootion by the High Court 
in revision, 29 Cr, L J. 446 = 103 Ind. Cas 567 The High Court will be extnmely reluctant 
to ODchance tbe sentence passed by a Boseions Court except on very Ecnous grogude, 

26 Cr. L.J. 177* 83 Ind. Cm. 891 ; 26 Cr. L.J .1364 - 69 Ind. Cas. 433. A District MaglxtraU, 
a Sessions Judged a Publla Prosecutor may draw tbe Attention of tbe High Omri 

a sonlenee with a view to Its being eobanood ; or tbe High Court can of its owu 
eend for tbe record and tske action with a like objrot. If a private complainant 
the sentence unduly Iinient, he may, drvw Uie attootionof the Govemmect v> tl*e 

27 Cr. L J. 818*93 Ind Cas. B94. It le very undesirable to trust exclusively to tfi« i/iWLr» 
of the High Court of correating eontencee of the lower Courts where tbe 

to bo deterrent. In such cases where (be prosecuting authorities are of opinion that a 
ought to be deleftent they ought to put before the lower Conrt those circa w),V Ii 

^bey relyoc and they ought to ask the trying Court to Impose a i^tef/'>' wh.- Ij wlU 
(be purpose that they think should bo served. IftbUis done, there will la; Ivwur lA 
reference to the High Court forenbsnslng tbe sentences, 16 Bon. L P. O I, / io 7 -> 

23 lad. Cas. 73s Even wben tbe District anlhoritiea eonsider tl* p< -../d i* 

adequate, there are occasions when tbe High Court enforced iUown t- 

ol the District mnthorities and eahanesd tbe eeateace, 33 Cr. LJ. 

It bas been the practice of tbelligb Court that when an 1—' omT-****'" 

his sentence of Imprisonment not to enhance tha testeace .►;**! 

109 
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oolf is exceptional oireumstAooes, 1 lab. fSS ; 2Cr. L. Bex. 389 ; 30 Cr LJ. 300** 
114'Iad[. Cas. 113. See also 1919 F.R. (Cr. J) 7; 10 Sind li.R. 307. Tbe principles upon 
vvbicb this Court babitnallj' acta as a Court of rexiaioo in reiatiou to Ibeeshascementol 
sentences are that it nonld notioterlere */ the sentence passed inrclt'es eubslanltol punishment 
and sbould inter/ero is martifestp inadequate in niter the lapse of, eaf, nine 

tnontbs even in acase where the sentence U Inadequate, 13 Cr. t.J. 121=(1912) M W.K. SO* 
13 Ind. Cas. 777. “ The Court is in particnlar, elow to interfere where interference wonld 


Involve the imprisonment of persons already disoharged from jail though this circumstaoca 
is no tnsuyieraSle cbslacle. Again the Court /requendy declines to interfere, in order to 
enhance a sentence, on the mere ground that Hvrould itself have passed a heavier senteaoe 
contenting itself with pointing out that the sentence >8 so light that far heavier sentence 
wonld have been maintained" 1889 P.R. (Cf. 3.) 6. The High Court ie aloiv to interfere whore 
luterfereuce wooid involve the imprisonment of persona already discharged from jail after 
serving out the sentence imposed by the lower Conrt ; the High Court is not always 
bound to interfere even when the order of the lower Court is clearly wrong in law 
H Cr. Inl.599«2f Ind. Cas 471 where II Cr. L.J. 589*6 Ind. Cos 639andlS69 
P.R. (Cr. J.) 7 are/offotoed. It fa sot the practice of the High Court to enhance the 
sentence in revision alter the accused person had served nut the whole sentence and 
has come out of jail. As a general practice a convict is not to be sent back to jail alter 
he has usdergcne the eentence and been released, SO Cr. C.J. 2*112 Ind. Cas 769. In all 
cases where the seuteoce is considered inadequate, the DistrictMagiatrate or a Sessions Judge 
as the case may, be should he moved by the Police at the earliest possible moment after the 
trial, and certainly where possible, before the accused has served his sentence There are 
many eases where a very short eentence la imposed la which it Is Impossible to move the 
High Court before the sentence has expired and the fact that the sentence has expired be* 
fore auch action is taken, is in Itself no reason lot refcsiog to Interfere. At the same time 
where an accused baa been released after being imprisoeed say hr six weeks or 
mote and no action U taken during that period to move for an enbancemeot, be 
may reasonably expect that no further action will be taken and that be has expiated 
bis etlme and It Is an additional hardship upon him if be should dod Afterwards 
tbathebas to go backw prison again for* further term. Where tbereis regrettable 
delay on the part of the Police to bring the matter to the notice el the aatboritlcs lor them 
to Kpoettotba High Coart and the delay has not been acconated lor, the High Court 
will not Interfere fo wvfsloa and enhance the sentence, E9 Cr. h 3. 261*107 Ind Caa. 636. 
But It cannot be laid down at an favarlable propoeltfon that In no cnee can the High Conrt 
pass ft Bobetanttve period oUmprUoaraent If tboaccBeed has served ont tho aentenee passed 
on him by the Conrt below When the accused wfts sentenetd to ft nominal lenteoco ol one 
day’s Imprisonment which was served out ftt the end of the day's siUlng, such a praotloe 
would not prevent the High Court Irooi pseelng a snbsbnllro term of Imprisonment In a 
snltable case and the High Oonrt in (be partleolarooso sentenced tbe accused to six months' 
Imprisonment fn addition to the sentence already served out. 27 Cr. L J. 6S7«93 Ind. 
Caa. 1053 where S tfth. 483 is di^tinyufsherf. The High Conrt alone has got under the Code 
the power to enhance the sentence in revision ; power to cnbeneo the sentence is expressly 
given In this section while this power Is cxpresely excluded in 8. 423. claueo (I) (6), where 
we find the words " not so as to enhance the asmo." The power of enhancement of sentence 
Is subject to tbe limitation contained In sub'seettoo (4) of this sceKon. Where a case 


ccmei to the notice el the High Court by way of an appeal preferred by the accused, it is 
not deslrablo under Ibis section il the appeal Is admitted, to Issue a notice toshowesHso 
why tbe sentence should not be enhanced. It Is shFoIutely locongmoos that the Conrt 
should in tbe same breath admit an appeal and Issue notice why the sentence should not bo 
TOhanc^. The appeal should be heard first and then the question of onbanccmcot should 
be «)Bfiaered. 49 B. 450 at <59 fallowd (n 27 Cv. I. J. 333*92 lad. Cas. 631. As » matter 
ol praetic* the nigh Court witj not entertain * revialon application for the cnhaneoinent of 

1*3. 300*114 Ind. Cas. 4«;29Cr. 

»Cf.L.J. 802-104 f«d.Cfts 212;13Cr L.J. 383 - 23 Ind. 
Cm. 731, soCr. t-J. 219»«3 jnd. Caj.TMj 30 Cr. 13. 240*114 Ind. C«s. 72. 
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1301 where the Crowa his DOt thooght aecessarj ia the iotcrests otpoblio joatlee either to 
apply for eohaocemeot or on the oi&tter being broaght to the notico of the High Court bf 
-the complainiot to appear in sopport of the rale issued b; the High Court It cannot be laid 
•down as an absolute rule that the eomplaiaant eanuot more the Court where there is mani* 
festly a gronod ior interference bejond all reasonable doubt. In such a case it matters not 
whether the case comes before the High Court on its own motion or at the instance of a 
private prosecutoror through any other channel. From the mere fact that iaexparle 
mle has been issued It cannot be held that there was nothing to bo done, bat to 
•consider whether or not the sentence should be enhanced for instance, ex parte the conten* 
tions urged on behalf of the accused, the attitude of the Crown and other possible 
eontingeacles shonld be taken into coosideration, SO C L.J. 176 ; 53 C. 964. The remedy of a 
prirate complainant is to draw the attention of Oavarnment to that fact and the Pistrlct 
Hagistrate, Sessions Jadgo or Public prosecutor may draw the attention of the 
High Court to the inadequacy of a sentenea with a view to its being enhanced. The High 
■Court, may also, of its own motion send for the records and take snoh action as it thinks 
necessary. 98 B. 338; 27 Cft L.J. 818«=93 Ind. Cas. 594 ; where an appellate Court rednced 
the sentence passed by the trial Court the High Conrt in rerision restored the sentence of 
the trial Conrt, 28 Cr. L J. 31*99 Ind, Cas. 83; where an accused was convicted of cheating 
in having obtained franduleatly large earns of money and sentmced to Imprisonment till the 
-rising of the Conrt and a fine, the High Court in revision held that sentenea was unwarranted 
-and grossly inadequate, 25 L.W, 22Q=28 Cr. L J. 233*99 Ind. Cas. 1033 ; where the law says 
that on conviction for certain odences like 8. 193 or 471 I.P.O., the aecosod shall be 
punished with Imprlaanmeat it means that the ofleodet should be sent to jail and not 
-awarded imprlsonmeut till the rising of the Conrt and the High Court in sneb a ease 
eabaneed the sentence in terliian to one of six months’ imprieonment, 1929 U.W.H 114* 
30 Cr. L.J. 247*114 lad. Oat. 234. The tact that an aoouted person Is a man of edneatloo 
.asd position and member of the Legistatlve Council cannot be nrgod for the Impoeitioa of 
.« fine only on coQvIetlcn and the High Conrt In revision enhanced the eenleoce to three 
months’ simple Imprieonment. 

Sab«eectloir (2).— The language oftbis sub'section is mandatory and is clearly an 
exception to 8. 440, in/r<s, 47 If. 428 at 412. It is here expressly enacted' that notice to the 
■acensed is necessary before an order is passed by the High Conrt in rerisioo, to his ptejadiee. 
When an order of enbsDcemeut U made by a single Judge wilbont aSotdiag the petitioner 
an opportunity of being heard, the order sopassedisa nullity aud'the matter conld’be 
re-beard after giving the accnsed a reasonable opportnoity to ibowoanse, 31 O.W.H. 96; 
•47 U. 428 at 432. 437. 433,/o{fct0ed in 26 Cf. L.J. 543*89 lad. Cas. 3B3. Where the High' 
Court on a reference nnder 8. 438, lupra. (or enbaneement of sentence on an aoctued who 
Jiad been released on probation of good conduct under 8. 663,«n/ra, by the lower Court accept* 
•ed the reference without giving notice to the aceosod and aSotdiog him an opportunity of 
being beard, the High Court being nader the mistaken impression that notice to show cause 
had been' given to the accused, the order passed was held to be one per tnevriam bordering to 
a nullity and there waa no bsr to the order being vacated and re-heanag the reference in the 
presence of the parties nnder the amended Code and the High Conrt had ample powera in 
■easea of this description to vacate tbe original order. 63 C. 417. 

Sab'Seetton (3).— The maximum term of Imprifoameut which (he High Conrt is 
empowered to pats In cats tried by UagUtrates cannst exceed the eeateneing power of ■ 
Presldeney Uagistrate or Zlsgistmte of the first class, namely, two years. Sneh a sentence 
•could be pused even In cases where the accused was originally tried by a tbird>ela«s kfagis. 
(rate who could loflict only a maximum aentenee of one moath'a impnsenment, 1 Lab. 433 
/olloicinp. 16 Cr.L J. 712-39 Ind. Cat. IWO, andiu enhsneiog the tcotenee thelflgh Court 
<aonot pass a higher sentence than la preacribed for the oSence by tbe Pena! Code. The 
Maglitratee empowered nnder B. 30 wupra cau pass any sentence under 8. Sf, tupra. except a 
sentenoe of death or transportation for a term exc«Mdiag seven years or Jmprisonffleat for a 
term exoeeding seveu years. Sentence should not be enbaneed when tbe coavleted person has 
■daly served out the sentenee before the eabsocement it made, 11 Cr. L J. 93*4 Ind. Cas, f30. 
8*0 Notes under heading * Hay enhance asnfenc*.' 
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Sub-aectlon {4).— B. 27S, supro, niatesto&Q entry in the High Coart Sessions by the 
presiding Judge that any ebsrga is dearly QtuasUinsblo against the accused. It has not the 
effect of an acquittal, but such entry shall have the effect of staylug proceedings upon the- 
charge- Such an order cannot be revised by the High Court under this section. Kotwitb* 
standing the reference to 8< 273 this soction does no. empower the High Court to revise the 
judgmeut at one or more of its own Judges, 46 M, SS2 at 367. Where an scensed was con riot- 
ed under Bs. 420 and £07, and oa eppeal the eonrietion was altered into one under 

Ss. SS3 and £03, I.P.C , holding that Ss. 420 and fi07 wero not applicabie to the case it was 
opeu to the Sigh Court in revision to find (ho secured guilty of an' attempt to cheat under 
Bs. 420 and 611, I.PO., as the prohibition andor this clause did not apply to such a oaso. 
Thocaso was one In which it was diffionU lossy whattoffeooe was oommitled and it was 
doubtful whether the alteration of one section into another can be said to be an aeguitta] 
within this sub-eeolioD, 46 K. 774 at 760. 

Convert a finding of acqufttaf Into one of convlctlon.~~Tbls eub-seotion 
deprives the High Court ol the power which it would otherwise have had under sub-section 
(I) of this section read with 8. 423 fJ) (a) styjm. It prohibits only converting n finding ol 
acquittal into one of couvlotion. Where there Is no acquittal of the accused of an offence say, 
grievous hurt under B. 325, 1.P.O>, the accused being tried under 8. 302, I.P.C., nod convicted, 
ot hurt under 8, 823, I.P.C., the High Court Is not precluded by reason of this sub-sootioa 
from recording a oonviclion and sentence for griavous hurt under B. 825, 1.P.O., 27 Cr. L.J.. 
664«>fi4 Ind C«s 132, but there is notbiag here to prevent the High Court from setting aside 
theacquitts} and ordenog a re-trl&l of the caee. The only method of securing a conviotino 
Id a casoof acquittal is that provided la 8 417, supra, vis , an sppral by Loeil OoverameBt 
against tbe order of acquittal, 44 A. 332 ; 40 A. 84 ; 20 L.W. 327 ; 2 Pai. 708 at 710 !■ 
22 A.I> J. 620at 622. There was a eonllfot of dccisleos between tbe. various High Courts as 
to the power ol the High Court to alter acoavtctioo under 6. 804, 2P.O.,into one under 
8. 803 l.P.O. and then senteooe the accused for tbe offence under 6. SCO I.P 0., with whieb 
he was otigmally charged and tried. The question was wbelbet tbo High Courts can ilselt 
convict the accused who was charged with the major ofleoco of murder under S. 802 1 P.O., 
but was acquitted ejptersly or impliedly of thatoffeooe and convicted el a minor effsoeo under 
B 804 or 8 826 y p C . and then enhance tbe seoteoce In revision, 37 Id. 118 1 1 Ran 438 
8 lJih. 138; 27 Cr L J. 1121-97 Ind CM.eiC 27 Or fc.J. 666-P4 Ind. Cai. 134; 6 Pat 2f7 
took one view but 80 M. 259 ; 44 A 83z ; 4 Ran l40 end 43 B. BlO, took a different view, but 
(hfs ooodiciof aurbofliy has boon set *t rest by the decision of the Prjvy CounelJ, In 
60 A. 722 (P.C) wbore it was hold that tbo High Court in revision bas do power to alter a 
conviction uodor S. SOi. IPO, into one under B. 609 I.P.O., and then aontooco*tbe accused 
kedentb under 8 802 I.P.O., os tho trial Court laost be taken (o have acquitted tbo accused 
fo the charge under 8 S02 I.P.O aud (be I<ooal Oovcrocicut bavlng a right of.appeal uodee 
8. 417 supra has not chosen to appeal. Their Lordsbipa in tfae course ol tbo Judgment in SO A. 

722 (P.C.)observed that if tbe learned Judges who decided 37 H, 116. intended to hold tbat 
(be prohibiilou (a (bis sub-scoCioa refers only to a osso wbr-ro the trial bas ended in a complete 
acquittal of the accused in respoot of alt (ha charges or offences and not to a ca<c where (hose, 
cased charged with murder but acquitted of tbat charge and convicted ol a lesser offenceundcr 
S. SOI IPO, their Lordships wero unable (oagree with thatpirt of the decision as tbo words 
of this section are clear and there can bo no doubt at to their mraiiing and there was no 
Juttideallon far (ho qualiflcadcn wfifch (be learned Judges in 97 AT, 413, ottsebed to (fair 
tub fccticQ See aUo 83 B. 8C4 and 30 Cr. L.J, 892(21 — 110 fod. Css 694 /o/lou>in^ 

80 A 722IPCJ Altering a finding ot arqulllal Into ono ot eonviction is permlistble only 
through the medium of an appeal by Ibe Local Ooremment as pointed ont in 44 A. 

333 and 49 B. SiO quoted with approval in 80 A. 722 IP C.). 30 Cr. L.J. 833 jj)- 
Jlfi Ind. Cfts 70 ]l li a well-settlrd vfew of all tbe Jligh Courts In India (hat as a 
genera] rule It Ii not evpedlent to liilerfero fn an aaqultlnl nt the instance of a private parly 
and such appUe.ilJonihouM U dlwouraged. 4l M. dll; 42 M. 107; 39 W.a09; 88 M. 1028 ; 
5SM.L.J.652; UK. 363; 42 C 612; 33 C. 788; 41B 860; 4t A. 332 ; 40 A. 84} 2 Pat. 

703; 4 Baa. 140. In II K. 343 (be yiadras High Court refosed to bear Conowl lor privatO' 
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complainant Iq a ease of revisoa ag^mat aeqatttal, but tn,60O. 159. Connsel for private 
complainant was heard !n spite-of objection raised on the laots of the case. There is deeper 
and fundamental reason for non’interlereitee whtoh turns upon the position of a private 
prosecutor in prosecutions lor cognizable oBences. The private proaeontor has no position 
at all in the litigation. The Crown is the proseeator and enstodian of the public peace and 
if it decides to let an oSendor go, no other aggrieved party can be beard to object because he 
Las not taken his full dole of private vengeance, 2 Fat. 703 at 710. Bee 56 C. 921. 

Sub'Sectfon (5}.‘^hia inb-eection precludes the High Court from enteitainlog any 
proceeding by way of revision, when an appeal is specially provided and no appeal is 
'bronght by the party seeking revision 30 Cr. L J. 763 — 117 Ind. Cas. 309. Bo at the instance 
■of the t<ocaI Oovemment no revision for a mete enhancement of sentence may lie when the 
Xocal Oovemment conld have appealed to the High Court. VThero the accused is charged 
^itb dacoity and murder and acquitted of the latter ofience but convicted of the farmer, it 
is not open to the Local Ooveinmeot to apply to have tbe conviction under B. S95 altered to 
•one under S, 296 I.F.G. The High Court will not exercise its revisional powers to enhance the 
sentence unless It is manifestly inadequate and it la not enough to show that if the trial 
Court had Imposed a more severe eentenee the High Court in appeal would have maiutaioed 
it, 26 Cr, L.J. 13Ela89 Ind. Cas. 1S2, following 2 C 273. The prohibition contained in 
-this section is to the entertaining an application for revision at the instance of a party who 
■could have appealed. Having regtrd to this sub-Bection when an appeal lies and no appeal is 
brought, no proceedings by way of revls'iou can be eniertamed at the instance of tha party 
-wbo'could have appealed, and if proceedings by way of revision are instituted by such 
Fatty, the High Court cannot interfere even io( its own motion under suVseetion 
(1) supra, 25 Cr. L.J. 1362s82 Ind. Gas 7SI ; 46 A. 769 A reference under B 436 supra, SAT 
by a District Magistrate against an acquittal stauds on no higher footing than an 
application by a private party for revision against an order^of acquittal, 56 C. 924 
following 43 C 703 at 709 where the reference by a District Magistrate agalnet an acquittal 
was put on the tame footing as a tavisiOD by a private party as be could have moved the 
Local Ooveroment to prefer an appeal nnder 8. 4(7 supra But in a case where the 
eSect of allowing tbe revision la the case of those who could have appealed, and did not 
appeal would be to sustain a sentence of eight and ten years imprisonment, when they could 
only be convicted under S. 113, 1.F.O. (maximum sentence being only lix months* impri* 
nonment], it is right to bear tho csss under tbegenerU powers of revision and the High Court 
Interfered with the conviction ID revlelon, 20 L W. 914-26 Cr. L J. 747=86 Ind. Cas 283. 
It will be etill open to tbe High Court, if It so desired to act, whenever the mstter comes 
to its knowledge otherwise than by au applicatioo for revision, by the person who could have 
.appealed but did not choose to do eo, or on reference from Ihs lower Court under 8. 433 
■when tbe matter otherwise comes to iU knowledge uoder this aection, (see 9 C. 513,) 
to interfere in revision In a matter faUIng within this suVsectloo. Where a 
District Magistrate did not move the Local OoTemmeot to prefer an appeal against an 
-acquittal but sent up a case direct to the High Court for revisioa by it was held to be in* 
■expedient to exercise the nigh Court’s powers of revision, 24 A 34S, see also 23 A. 126 and 
S3 M. 1028 An application by a privatecomplalnaDt direct to tbe High Coort when the 
Local Ooveinmeot bad not chosen to appeal against tbe acqnittal does not come within tbe 
problbition contained in this sub-section, 33 C. 786. In 2 Bom. b R. 331 certaluconvicted 
persons did not appeal but others who were tried with them and convicted appealed from tbe 
conviction and they were acquitted on appeal, aod the High Court, when moved by tbe 
District Magistrate for setting aside lb* oonviction of those who did not app&al refnsed to 
Interfere on the ground that tbe accused did not choose to hive recourse to tbe proper 
remedy open to them, namely, (o appeal. Tbe High Court can under this section dal in 
Tcvision with tbe case of an accused person who has not appealed when hearing an appeal 
from others jointly tried asd convicted when it found that the entire ptosocclion evldeneo 
was unworthy of credit, 6 C.V.R. S30, Tbit ■nb-seetion doee not preclods tbe High 
•Court from tetereteriog in revision with tbecoavtetioa ofanaceueed who bat not appealed 
when tbe Coort deals with an appeal preferred by • eo-aeeuzed convicted almg with bio. 
^ Cr, L.J. 328 at 3S4=l0s Ind. Cm. 8t. DMriet Magistrates should not exetette Ibelc 
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powers oi revision within the period Allowed tot «ppeal. Since this snb-eection directs that 
where an appeal lies and no appeal Is hrought, do proceedings by way of revision should be- 
entertained at the instance of the party who conid have appealed, it is claarlf desirable that 
District Magistrates ehonld not place diffioaltles ia the way of petsona entitled to appeal by 
calling for the records of the proceedings and (akirg action id revisiOD witbin the period 
allowed for appeal, 10 Bar. L.T, 187. 

Sub'aectfon (<5)«““Tbia eab'SCctfon Is Dew. The main reason for the introdootion of 
this new sab-sectioa was the provision in eob-aeotton (5J supra, to the eSect that ‘when under 
the Code an appeal lies and no appeal is brought, no proceedings by way of revision shall 
entertained at the Instance of the party who eonld have appe-sled. ' In tbs case of an 
accused to whom a notice has been Issued and who baa not appealed or U no appeal lay, has 
not applied for revision of bis oonvietio/i, naturally it would be contended that be could 
sot question the corroctoess of the coaviction. it was presumably to overrule this view 
fSee 32 B. 162) that this new eab*6ecttoa was inserted. So this sab-section is primarily 
intended to operate as an axcoption to what ia otherwise laid down or implied in 
thU suctrera. Zoiportaaec should bs sthuhsd to the c^eatag wurtfv cl this aah-scolioa^ 
viz., * nofmfhsfanding contained in t/iia section' 53 B. 783. The pro- 

visioBs of this aub-aeatioa do oot override the time boooured practice of the High 
Conrts in India not to upset save in erceelioual olroamstanccs coocurrest findings of fact- 
Of the Courts below. This sub-section most be interpreted coDSistentiy with the practice. 
While it is open to the accused in ahoiviog oanse against the convietioDi the High Court will 
not Jisbiiy interfere with the conviction if supported by findings of feet ol the lower Courts,. 
27 Cr. L.J. 1233wd8 fnd. Cas 99, Mcioei in S9 Cr. L.J. 936-111 Ind. Cas. 8S8. Scealsc^ 
lO Xrah. 291 where do B. 783 and 8 Lab. 521 are/ellotred. The effect ol easetmeat el this 
sub seoticn is that the ^gh Court whenadjadicatiDg upon an application for enhaocemeot ol 
sentence is converted into a Court of appeal against the conviction and tbs accused person Is 
now entitled to show that bis coBviotioa is aosostaioable, 37 Cr LJ 330—92 Jnd- Cas 392, 
When a notice under sub-section (3) of this section is Issued to the aconsed to show cause 
why (he sentence passed on him shontd not he altered, then sub-section of (bis scotloa 
becomes appUcabla and the accused is eotitled to ebow cause against the coovJctloo, 27 Cf. 
L.J. 593*MInd Cas 237. It was held lo33 B. Ifi2. that It b»8 been Iheiovariable praotice 
of the High Court ol BombAy In oases that come before It for enbanoement to accept the 
eoDvictloo M oonolnsive and to consider the question ol eobeoremeot ol tbe sentence on that 
basit ; it was open to tbe accused to apply (or revisioo of tbe conrlctina, hut beviog failed 
to avail himself of fhet, be canoot be permitted to assail tha coarhtlaa in a proceeding where 
(be sole qursllon Is whether tbe eeatence passed was adequate. This ruling has now been 
overruled by tbe new eub-eeoiion and le oo longer law. The accused le now entitled (0- 
qcestion the propriety and legality ol tbe eonviotion wbeo be has been called upon to show 
cause why tbe aeatenco sbould not be enbanoed. It is in aocordanca with justice that tbe 
accused should be entitled to shew cause not only agilust tbe seotence being enhanced, but 
also against tbe coovictlon. But la tbe ease of an Appeal preferred by the accused it Is 
absolutely iocoDgrooul that tbe Court should admit the appeal aod issue notice oalJing upon 
blm to show cause why tbe centenee should not be enbanoed especially in a case of murder 
when transporutlou for Ills is awarded. 49 B- (58 at 432. Buta practical difSeulty may 
arise in practico. An application for eohancemant of seoteooo can be heard even after tbo 
dispoeal ol tbe appeal by tbeoonvicCcd person. Xo tbejodgmenteonllrmlog the conviction and 
rejectlog the appeal, the Court saw no reason to reduce the aentenoc. Thst In noway 
was* decision that tbe sentence should sot be eobaoced and so fsr as (be judgment went, 
there was ootbiog which In any way tied tbebsods of the High Court bearing an applicstloa 
lor enba^maot. Tba provisions ol &. 8C? Mad OO. supra, show cJsarly that Ihs judgment 

pronounced was final and thongh this sob-ssotloosotlUes the aeonsed In showiogcaaao to 

question Iba legstUy and propriety ol tbe eonvieiion. tha accoacd will not be sotlUed to- 
^erwa the writclnese ol the coofiotion aebs ia debarred from adeiog the aanje Bench which 
beard and disposed of bis appos) asd moah (am another Bench to go lato ol tbs 

taarlitel tbo oontletlon. Th« observatioa In, (9 B. 13(» art merely oillrf, MB. 733. Tha 
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principle of tbe decision in 50 B. 783 applies eqoallf tn a pnTlons order on revision and a 
previous order on appeal and to the dismissal of the revision bp the accused against bis 
conviction, the right wbioh ha had under this sob-seotion to question the correotuess and 
propriety of tbe conviction also vanished on aeooant of the inherent incapacity cf any Judge 
of the Higb Court to re-consider hia own dedston much less tbe decision given by another 
Jndge, 8 Lah. 521, fglloved in IQ L&h. 241. When a revision petition against tbe 
conviction had been dismissed in /tmtns or after notice, tbe right of the accused 
to show that the convietion U Hlrgtl on receipt of notice for enhancement is lost. 
SO Cr L J. 815»117 Ind. Gas. 869 The langnage of this sub'sectiou is very wide 
and it is open to an accused person when called opoo to show canso nhy his sentence should 
not be enhanced to raise any qoeatioQ that migbt be urged against his conviction; thus it 
is competent under this tub-seetfon to an accused person to object to the legality of his 
trial on the ground of mls-joinder of charges, 49 B. 892. There was a diBerence o! opinion 
among thaJudgeaSSC.W.N. 699 ; 49C.Ei J. 432 as to the right of the accused to show eanse 
against tbe eonvieiion when be was convicted and aenteocsd on his own plea of guilty under 
8.271 f3) siipro but tbe majority view was that tbe accused cannot go beyond bis plea of 
guilty and re*opea the propriety and eorteotness aod legality of bis conviction as he eonid do 
under this sub-section la an ordinary case of convietion on a trial on the evidence. The 
word 'conviction-* 'in tbe lub'sectlon in its relation to a case where the accused pleaded 
guilty, limits tbe accused from impngniog the judgments on tbe merits and tbe accused can 
fibcw cause only against tbe eohancement of tbe senleneo and cannot go beyond the plea of 
guilty. The words ‘ show cause against tbe eooviotioa ' apply only where the acensed had 
been convicted ou the evidence and in that case and that case only, he is entitled to show 
that the conviction is wrong either upon the laots or Ibtough some error of law. Bee also 
33 O.W H 633 w50 C It J. 176. It is competent to the accused to show from tbe whole record 
that he ought to hive been acquitted aod be caouot be restricted with any eentideiatioa 
that tbe applicstiou w.ss io revision only not an appeal, 30 Cr L J. 693ail6 lad Cae. 883. 


Dlsmlisul tor defauft.-^'Wben the High Court dismissed aciimioal revisioD potN 
tion for default of appearaoee. It has no power to restore it io file snbseqneotiy, 23 U.L J. 
499. This ruling was folhtced in 44 Bf LJ. L.W. 23 where it was held that it was an 
universal principle of law in tbe absence of direct atatutory provision, that when am«tterhai 
been finally di<posed of by the Court, tb« Court Is funetu) oj^cio and cannot entertain afresh 
prayer for thesime relief, unless or unlit the previous order of final diapostl hvbeeu set aside, 
and therefore a second revision petition caunot lie to re-hevr a previously disposed of petition 
though tbe latter petition was dismissed for default of appearance. Bat a difiereOt view has 
even been expressed lu 43. 11.-382 In tbe jease ot a criminal appeal or revision petition there 
is no provision .in the Coda for dismltsingan appeal ornviaton petition for default of appear- 
ance. In a criminal matter the question Is not one between party and prrty It is tbe duty 
of the Court to go into tbe matter and dispose of it on the merits, and if a case bae been dla- 
missed for default. It is not a legal disposal and mast be considered to be still pending, asd 
tbeparty can la *nch a case move to have the petitioa beard and disposed of oo tbe lavriK 
48 H. 382 at '401, where 23 If L-J. 971 is disapprfved. 8ee also 4? K, 4£t 
26 Cr. LJ 54S-83 lod. Caa. 833. See also 37 C W.N. 947. The ITIglj C>«'t b*: *- 
power nader this sectlao to eet aside tbe judgmeol of a Court below 
ground that the aecosed'e Counsel wm preveuted from being present lo 
of unavoidabie circumstaoees, say a ralfsray atifbe and therefora could cut >• 'Tr^ 
LJ. 118w71Ind Cas. 246. Tbe nigh Court bas power uoder this acw..' a 
order of a Sessions Jodga rejecting an appeal filed by apraeiitioner og siw V'Ux. '. r, 
sequent appeal from jiil by tbe convicted aoeused bat been dUslsaed r- 

of the tset of tbe previous appeal preferred to him. The High 0>u*; ^ 

order of dismissal directed the Sessbns Judge to re- heir the appeal ^ 

tloner an opportunity of being board. I5 i. JOJ ; 23 Cr. L J. ^ 

RevUIon against decision of a alngfe Jodge «d ^ 

powers of a tingle Judge of the High Court fua saats*? , • 

dispose of are the powers of tbe Court aud esooot In any wa» ^ 
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a Full Bench ol the Court, As no appeal lies Irom the decision ol a sinsle Pudge la a 
criminal maiter, there can be no reTlsioa. Both procedaro imply eubetdinatioa or 
iotcriority nhicb does not exists Except oo a relorenea by the 7adge ncder S. 434, supra, 
the proceedings of a single Jodge ot the Higb Court cannot be revised 1909 P.H. (Cr. ■)) Is 
9 Cr. L J. 306 : 1909 P.Ra (Cr. J.) 4, see also 14 0. 42 (F.B.) 

Limitation for presentlns revision petitions.^Tbat an applicitioa to tbeBigh 
Cou rt for revision against (be order of tho Court below should bo mads witbio £0 days tram 
tbo date of tbe order, time allowed fororimlnal appeals under ,Art. 166, Gob. II of the Liml* 
tation Act is cow well established by the aatboiities. It is a questiou of practice, no donbt, 
but tbe practice is uniform and only in special elroumstances it can be departed from. 54 0. 
394 following 43 C. 1039: 23 O.L.J. 564->lfi Cr. L.J. 694 ^40 Ind. Cai. 694 Tbs well-known 
practice of the Calcutta High Court !b that au application for levition must be msdowKbin 
CO days from the date of tbe order comptaioed o!> Tbe praotice of tbe Patm High Court 
is tbe earns as tbatof (ho CalauttaHigb Court. B pat, 468. Tbo Madras High Court in- 
sists that Bevision petitions should be presented as* expeditiously as possible and ft new 
tale In the Criminal Rules of Ptactfee fixing a period of 90 days for prosentaifon of revision 
petitions is in eontomplatioD. The Court bas.allowed in addition to the CO days, tbe time 
which is necessary for obtaining copies. Thi# Isnot a goestlon of limitatloa but a rule of 
practice of the Court to the effect (hat an application for rsvision must be made within a 
resaonable time. It Is not an inflexible rule. And m exceptional citcumstancea the luia 
might bo departed from 43 C. 1029. 8ee 6 A. 514 ; 27 A. 468 ; 6 A. 484. Tbe fact (bat ao 
ex parte rule was issned by a Bench of thalligh Court in rsvisico will not preclude another 
Bench bearing tbo revision finally, /tom disposing of the application as befog mads very fats 
and tberefore barred 54 C. 394 ; 80 C. 92$. Porsons who move the High Court is rsvision 
say, agaiost an order under 8. 107. swpro, sbooid do so with (be nt most promptitude end 
»t any rate within SO days of the order coroplaioed against 49 A. 228. 

Power to expunge Remarks in a Judgment.—Tbe High Court ss tbo supremo 
Court of Revision must bo deemed to have (bo power to ree that Courts below do not un* 
Justly and wlthoutany lawful ezeuee take away tbscbaroctcrofa party or o witocss or a 
Gouaeel before It, Such JutiedioKoa however, oan be exercised when (here it no 
foundation whatever for the remark objected to and not whets it is a matter of iDfere&ea 
from evidence. 49A, 2S4. Tbit JurlsdctJoo ol tbe Uigb Court is of an exiriordinary 
nature and should be cxerclsid with carosnd caution, 8 Lah. 259. Tho right of a Magistrate 
to make dispvraglog remarks on persons wbo appear or are named in (bo course of tbe 
trial It one that should be exercised wilb great rerrrve aod moderation especially when 
(he persoB disparaged has uo ocportURity of explainiDg or defending bImscH and tbo High 
Court baa inherent power to expungo aaoh offending passages (o tbe Judgment of the lower 
Court, 8 Lah 31-9 A Magistrate is not empowered to make observations in his judgment 
eoneerolog a person who was not a party to tbo proceedings before him and who had no 
opportunity or being heird on materials not admissible in evidence and which would not 
Justify tbs obvervaticna in qucstioii and aucb a course aoiouata to an abuse of Judicial pri* 
tllege. It would be denial of Justice to allow tfaertflectioa upon tbo character of tbe person 
to stand, a*id the High Court in rcviiioo directed that portion of tbe offending judgment to 
be expunged, 6 Lah. 168. See notes under B, eciA in/ra and Bee also U04 P.L R. (Cr, J.) 
29 ; 27 Cr L.J. 510*f3 Ind. Caa 174; lSCr.L.J. ?5Swl41nd. Cas. 643 ; 12 Cr. L.J. 464s 
11 Ind. Cai lOCO. 6 Lafi. 476 ; 6 tah l66;29Cr. LJ. 1102«» 112 Ind. Caa. 660 ; 15 Cr. L.J. 
420O24 Ifld Cas. 180. 

Power to award cost.—The Question of aw.irdlrg cost in revision petitions /lied not by 
the Crown but by a private prosocator agaiost an acquittal came for coosIdenitlOD In 45 M. 913 
( . .) and the power cf ijic Jligh Court (0 award cosU was negatived as there was no geacral 
pTOTlsion imbe code like the Civil IVocedocB code providing for costs except In cctula 
•recifie inswreei. referred to (n Bs. 1<8. <33. 468. tCC, M6 etc. where power Is expreosly 
given for awarding costa. The suggesiton vra* also thrown cut that it wm for the Legislature 

to consider whether It should not be solcgoarded by armiog the IJIgh Court with power at 
least la rsvlsloosagaloslacqaltuls byprlralo prosecutors of mulcUngtbeni in proper cases 
by awardtateoslsiMip. 92t. 
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440. Ko party has any right to be heard 

Optionslwith Court t. . , , , , ^ 

to bear parties. Cither personally or by pleader before any Court 

when exercising its powers of revision : 

Provided that the Court may, if it thinks fit, when exei-cising 
such powers, hear any party cither personally or by pleader, and 
that nothing in this section shall be deemed to afiect section 439, 
sub-section (2). 

Scope of the section.— This rule eoaeted bf thio section is tbe general rule provided 
by tbo Legislature and must be taben to be a legislative rescission of tbe general principle 
tbat persons are entitled to be beard before any order afieeting tbem prejudicially c^n be 
made, 10 C. 208. Whether the matter ia one of importanca must be left to tbe discretion 
of the Judge. It Is a good practice and one which may usefully be/olloirsd 25 A.L J. 1010= 
29 Cr. L.J. 88=106 lad. Cae. 680. In an appealable ovse, there would be no right at all for a 
complainant to be heard. Tbe right of appeal would be in tbe Crown. In revision slthough 
the High Contt has wide powers under Be. 435 and 4S9, tvpra, this section enacts tbat tbe 
Court has a discretion to bear patties and this applies to an accnsed and therefore still more 
strongly to a complainant and bear him In order to see wbat his case is about, 1 Bom. L-R. 

im. 

No party baa a right to be heard In revision.— This ssction does not afiect 
the provisions of section 41C, proviso (a) and B. 489 (S) supra. In 14H, 363 tbe High 
Court refuted to hear Cccosel m a petition fil<d lo revise an aegniltal by the lower 
Court acting under the ptovitlooa of this section but in matters of iapozlance the 
Calcutta High Court always bears Couosel, UC.380. In the AIIsbabsdEigb Court tbe Judges 
make a practice of heating Fleaden lo revision bnl at tbe eametime profeisiona) geutlemen 
ought to be extermely careful that this privtiego w not abused, 6 A.I^J. 237. In 1 B.64 the 
Bombay Tligh Court refused to best Coonsel in a reference under 8. <38, luj^a Tbe Court 
may under this section determine tbe points nited witboot bearing Couosel or plrader os 
cither side, but where It baa not been doneeo but merely disposed of tbe case in default of ap- 
pearance, tbe Court bae power to rcetore tbe cose and to bear and determine it, 10 C.L J. 60. 
where lie 42 and 10 B. 176. are dutmguistKd, see also 46 M- 332 ; 50C, 153. bnt In 
matters of impoitauce, tbe High Court though it acts os a Court of Refercnca and Beviiioa 
always bears Counsel, 19 C, S80. Where in a reference to tbe High Court for revision the 
Bessions Judge hss written a complete order tetting forth bis view and a reply has been sub* 
milled by the blagiitrste concerned and tbe facts are cltai beyond all doubt, it may 
not be necessary to bear Counsel. Such a practice will be a direct conBictwith tbeprovi* 
siona of this eectton which allows a ditctelion to the High Court and such practice would 
prevent teviilonal Beferences being decided io chambers. Bach case must depend on 
Its merits, 23 A.L J. 1010 at 1012=29 Cr.L.J. 88=106 JniLCai. 680 where 43 A. 11 ; 19 C. 
380 : 8 A.L J. 237 ate teferred to. Where an accused person applied in revision to tbe High 
Court and pending tbe revision the High Court released him on bail and inbseqnently be 
disappeared, it wat held, that tbe High Court wculd act bear bis application for revision, 
21 Cr. L.J. 240-71 Ind. Cai. 704. 

44 1 . 'When the record of any proceeding of any Presidency 
Magistrate is called for by the High Court under 
Section 485, the Magistrate may submit with tbe 
record a statement setting forth tbe grounds of bis 
decision or order and any facts which he thinks 
material to tbe issue ; and the Court shall consider 
such statement before overruling or setting aside the said decision or 
order. 


Statement by Pre- 
■ idcDcy Magistrate of 
grounds of bisdecision 
to be considered by 
High Court. 
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T/rffl section eTiJently applies to eases ia wfifcb a Presidenof 2fagisCrnte passes a oeo' 
appealable sentence. Under 8. S7D, suprn, a Presidenoj ilTagIstrato need not write a jndg* 
znent in Don*appealable casesbnt is oniy required to record certain particulars and eren 
reasons for conviction need not be etatod. Jbe High Contt may caJl for the records under 
6 415, suj>ra, and the Magistrate may then give his reasons for bis conolusion uoder ibis 
section A statement submitted under this seetioa by a Presidency Magistrate, soppiles the 
defect, if any, m the record and is eooelaslTe as against affidavits bled In support oi the revi* 
eiort, i2 B. 377, bat this secticn isnet enacted to enable a Presidenoy Itfagistrote to give fresh 
reasons for bis decision contrary to those already given ; but to enable him to supply reasons 
where in tbs exercise of his privilege under S 370, tupra, be has given no leaeons at all, 
1929 M W.K 853 at 894 . Mere omissfoa by (be MagUtcate to give reasons before referring 
a osse for police investigation under S. 209, suyirn, and dismissing the complaint under 
8 203, si^pru, ts only an irregularity which can be rectified by a statsment submitted 
under this section, fi H.L T 79»2 Ind. Cas. 61S. This section permits the Magistrate to 
supplement his reasons but does not abi%>gate the terms of S. 35$ or S, 370, supra, auds 
Bench of Presidency Magistrates imposing a seateuce of itaprisonmoot for the ofience most 
record the reasons for the conviction, 1929 M.ff.If. 893; the omission to do so especially 
where there is DO record of evidence, is a grave irregularity entitling the High Court tu 
interfere in revision, 46 U. 253 ; 18 B. 07 ; 6 0. S79. 

442, When a caw is revised under this Chapter by the High 
Court it shall, in manner hereinbefore provided by 

High Court’s order section 425, certify its decision or order to the 
to be certified to lower _ , a* 1 a- 

Court or Magistrate. Court hy whicb tb© finding, sentence or order 

revised rvas recorded or passed, and the Court or 
Magistrate to which the decision or order is so certified shall thereupon 
make such orders os are conformable to the decision so certified ; and, 
if necessary, the record shall be amended in accordance therewith. 

This seetioa provides for the High CoocC’s order ia rovfsioa (0 be certified to tbs 
CoQttboIow (o enable that Oouct (4 QiJkeeueb orders as are conlormable to tba decision of 
the fllgfa Court. 6. 435, supra, relates to the order of tbe High Couti cm app^l being eertified 
(o the Court below aud tbe maoner of cettlfyfog la spocified (bars. The provitioa ia 
this and S. 425 supra that tbs High Court Is tooertify its dsoisioo or order to tbe lower 
Court oegvtlTos lbs Met that tbeHigb Courtcan revise its own findings, lasucba oaio It 
bns to certify to ItwH wbiob could oot be done, 1909 F.R. (Cr. J.) 4«S Cf, It i. 87Sm 1 
Ind. Cas. 7(7. 


PART VIII, 

SPECIAD PnOOBEDINGS. 

CHAPTER XXXm. 

Special Provisions hei^atino to cases ih which European and 
Indian British Suojf.cts are concerned. 

Scope and Object of the Chapter.*~Thla Chapter has been newly Introdnccd 
al Ibe suRgtsUon of the Racial OUtloetioos ComaiKtee by the Criialaat Law Ameadmtak 
Aft, Nil of J In subsmutioa of tbs old Chapter which applied only to Europeen Brlllfb 
iobjecls and other Euwpeant and Americaoe. » lays down the procedure In reepect of tbe trial 
ol sammoo* and werrtQi cases, concerning Eotopoan DrtUih iubj«u and the asms right le 
now extended to Indian Eihtsfa subjeeU. In this Chapter, tome attempt I< made at equality 
before the law IrrMpeelire of race and colour. Aeeerdlog to tbe pcocodate UId down (a Ibis 
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Chapter cases ate divided into Bummons and warrant cases punishable with impcisonmeot 
and it applies only to cases arising ontslde the Presidency towns. The word ‘ complainaDt ' 
is specially defined and the procedate in eommona and warrant cases is specially laid down. 
In cares not falling nnder this Chapter the procednte Is that laid down in Chapters XX to 
XXII. supra (Sec 8. 628A). This Chapter deals with special provisions relating to cases !o 
which European and Indian British sabiecta are concerned. By 8. 443 to which Ss. 444, 
416 and 446 refer, the provisions are applicable to a trial outside a Presidency Town ; 8 44T 
enjoins on a Magistrate to forthwith inform the accused of bis rights under this Chapter 
when he appears to be one which is, or might be held to be one which ought to be tried 
under this Chapter. 8 448 relates to references made in trial in Rangoon and 6. 449 makes 
certain special provisions as to appeals. The special procedure laid down in the Chapter is 
available it the trial is outside the presidency Town, of ofiences punishable with imprison- 
ment and if the condition mentioned in GL (a) or (&) of 8. 44?, (1) is eatisfied and a claim Is 
made under this Chapter, either at the accnsed’a own instance or cn his being appraised of 
bis rights by the Magistrate. If the claim is rejected the person may appeal to the Sessions 
Jndge whose decision Bhall be final and not open to further appeal or revision. The stage 
at which this claim is to be preferred is specifically mentioned in sub'section (1) of 8. 443, 
where it is put forward by the accused on his own loitlatlve. Bnt such a restriction does 
not exist where the Magistrate informs him about it, which the law enjoins the Magistrate 
shall forthwith do, at any stage of the Inquiry or trial at which the case appears to him to 
he of such a nature. A claim to be tried nndet the provisions of this Chapter is wholly 
difierent from a claim to be tried as an European British snbject, or an Indian 
British subject or European, not being an European British subject or an American, and 
it is the latter claim only which is dealt with in Chapter XLlVA of the Code In which 
Ss. 638A and 633B ocoot. So far as the tonoer claim it concerned the question of status of the 
olaimaut does not always Arise as is evident from the provisions of 8. 443 (I) (&> ; whereas in 
a claim to be dealt with as an European British sobjeet, or an Indian British subject or aa 
European, not beiog an Eutopeau British subject, or an American, the claimant has to prove 
bis own status, in a claim to be tried under this Chapter, tbe claimant may or may not have 
to do BO, If the latter claim is based upon clause (o) of B. 413 (1), Ibe claimsnt will bave to 
prove that the oomplainant and tbe ecoused persons or any of them are respectively Enropean 
ac^ Indian British subjects or Indivn and Enropean Brilitb subjects. If it is based upon 
clause {&) of 8. 443 (1), th^claimaut will b.vve to prove that in view of tbe conDeclion with 
the case of hotb an European British subject, and an lodi.m British subject, it is expedient 
for tbe ends of justice that the case should be tried under this Chapter which may or may 
not .involve a question of the claimant’s owo status. It will also be seen that B. 633A la 
expressly limited in its operation to a case to whicb the .provisions of this Chapter do not 
apply and B 638B applies only to such casee ss are contemplated by 8. 623A end 8. 449 under 
which tbe right of sppeal fa claimed under this ChapUi ; consequently Ss. 633A and 623B can 
have no application to 8. 449, in/ra, 92 C. S47. The mere facto! a person being a European 
British subject, does uot entitle him to the beoeOl of tbii Chapter which Is .devised for the 
benefit of both European end Indian British subjects. An Indian British subject has certain 
privileges jnst like a Eutopean BtiHsb snbject under this Chapter. Tbe dlsticc tire rights of 
a European British subject are detailed to Chapter XLlVA which also deals with the 
distinctive rights cf an Indian British subject. The determiostion of this question of the 
doss of British subjecU, Is necesury for tbe application of tbe provisions of 8. 379, titpra, in 
the esse of Jury and of S 834A In the case of Assessors. When a person has been found by n 
Magistrate nnder the provisions of Chapter XLlVA to be an European British snbject, 
he is entitled to have the majority of the Jury to b« Enropean British labjects, end all tbe 
Assessors In Assessor trials to be Europeso British subjects. That is the necessity for the 
determination of the question whether an accused person it an Enropean British subject or 
not, 26 Cr. L. J. 1217 b 8S Ind. Cu. 833, Tbe fact that an accused person made no claim to 
Ibe ffoltu of a Enropean British snbject under Chapter XLlVA of the Code will not dibar 
him from urging that the conditions DsnttoBed la clause (a) or (&) of this section exist. Tbe 
eltuiMdo not refer only to tbe sfoftu of tbe accused person, bnt to thestatsa of two persoos. 
Wbere an accused person claims to be tried under this Chapter the duly et the MagiitraU is 
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to sithff bimself tliat (1) tlie complainant aad the accused arq rcspectivelf European and 
Indtaa Britlsb subjects and vice versa (2) that In view of such status of complainant and 
accu<cd respectively It Is expedient in the interest of jnstlce that the case should be tried 
under the provisions of this Chapter. If the Magistrate Is so satisfied ha must record a 
finding that the cose should be tiled under thia Chapter and the trial is to take place under 
8. ff 6, in/rn, which provides for a trial la accordance with 8. 375, supra, and otherprovi- 
sions of Chapter so far as they are applicable, i e.. the aconsed must be be tried by 

Jury the majority of whom if be so requires laust be of the category within whieb (ho 
accused comes. But the trial in the Sessions Court would be in tbe ordinary course, ie., 
in tbe absence of a claim by accured to be tried under this Chapter or in the absence of a 
government notification under S. 269, supra, with the aid of Assessors and tbe accused has 
the right under 8 466 to be tried by Assessors all ol whom sbs)} be Enropeans, Americans 
or Indians according to the category within which theaccused comes, 5 Lah. SIS (F.B.). 

443 . (1) Where, in the course of the trial outside a presidettci/ 

Deierminailon re offtnce punUliahle viith imprisonment^ 

garding applicability of the acctiscd person, at any lime before he is eommiU 
»hi. Oh.picr .^1 , aider section SIS or is asled to show 

cause under section S42 or enters on his defence under section 250, as 
the case may he, claims that the case ought to he tried under the provi- 
sions of this Chapter, the Uagistrate inquiring into or trying the case, 
after making such inquiry as he thinks necessary, and after allowing 
the accused person reasonahU time within which to adduce evidence in 
support of his claim, shall, if he is satisfied — 

(a) that the complainant and the accused persons or any of them 
are respectively and Indian British subjects or Indian 

European British subjects, or 

(i) that, in view of the connection with the case of both an 
European British subject and an Indian British subject, it is expt' 
dient for the ends of justice that the case should he tried under the 
^rovisfojis of this Chapter, 

record a finding that the case is a case which ought to he tried 
•frnr?^r the provisions of this Chapter, or, if he is iiot so satisfied, record 
a finding that it is not such a case. 

(5) Where the Magistrate rejects the claim, the person hy whom 
it teas made may appeal to the Sessions Judge, and the decision of iht 
Sessions Judge thereon shall be final andshall 7iof bequesUontdi-n any 
■Court tn appeal or r^PistoK. 

(3) Where the Magistrate rejects the claim, he shall stay the 
j>r£>cee(ftn^s tinfiV the expiration of the period allowed for the presenta- 
tion of the appeal or, if an appeal is presented, until it has been 
decided. 

Scope of the 8ectlon.->Tbe procedore berala prewribed applies to Eoropain and 
Indian liritUhsnbj^Uallka A claim under this sxtton by the aeeosed and a finding 
by IbaMiKUlraleaTaneceseary ingrcdlsoU for the application ot tbe prorliJoni of this 
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Chapter. It do claim is made prior to commitmeot asd do finding is recorded by the Magis- 
trate, the question cannot be raised in the Bessions Court. It a claim is made and found ia 
accused's lavour the Sessions Judge is boond to accept It and act under the provisions of this 
Chapter and cannot go behind It, bolding that the provisions of the Chapter cannot apply. 
A finding by the Magistrate in favour of theaceueed is final, and any adverse finding is also 
final unless appealedagainsl to the Besaiona Judge. Thematter could not be re-agitated 
again in the High Court after a prolonged trial io the Bessions Court, 26 Cr L J. 1217«6B 
Ind. Cas. 833. There is no provision in the Code enabling a person to pat forward a claim 
to be dealt with under the provisions of this Chapter either before a Magistrate bolding ao 
inquiry or trial iu a Presidency town or before the High Court Sessions during the trial of 
the case. It is unreasonable to suppose that the Legislature ever intended that where there 
was no knowing whether there would be a convlotiou or an acquittal and both open to appeal 
under 8. 449, (tn/rn) any inquiry might be asked for and the Court required to decide on the 
question as to whether, il the accused be tried outside the Presidency town the case would 
have been triable under this Chapter. The only object of such inquiry being that the result 
of it may be availed of, for an appeal by the accused when convicted and by the Crown when 
acquitted The proper time to raise the question Is when leave to appeal is applied for and 
that is when apellant has raised it, 23 C. 347. An application for the determination of 
the prisoner's stains must necessarily precede an application for leave to appeal. There are 
DO doubt three stages incases of this kmd (I) the question of the determination of the 
ptlsonet't status, 121 application (or leave to appeal, <31 admUsou of the appeal itself, no 
application for leave to appeal can be presented if the time for presenting the appeal had 
expired and the application for determining the prisoner's status so fat as to enable him to 
apply for leave to appsat moat necessarily be out of time as well, 83 C 748. For definitioo 
el European British subject, see 6. 4 il) («) supra, newly given at p. 25. There Is bo definl* 
tioa of the term “ Indian British subject ’* In the Code 

Trial outside a Prealdeacy Town.— The speebi provisions of tbfi Chapter do not 
apply to trial by Magistrates iu a Presidency town. Bee B 3 (4) of Act X of 1697 (general 
clauses) which defines ' Presidsncy Town * as the local limits for the time being of lh» 
ordinary original civil jurisdiction of the High Court of Judicature at Fort William, Madras, 
or Bombay, se the case may be. The trial moet relate to an ofiecee pnnisbable with impri*- 
Bonment and not to other oflences. The complainant and the accused persons or any of 
them are to be Europeau and Indian British subjects or Indian and European British 
subjects. Tbs applicability of tbe provisioo ot this Chapter must be determined preliminary 
to the trial and from such determination as to tbe non-applicabiUty of tbe provisions of 
this Chapter, an appeal is provided for to the Bessions Conrt and tbe decision of the Bessions 
Judge shall be final and tbe Magietrate is bound to stay proceedings Until tbe bxpiratlon 
pi the period allowed for appeal and pending the disposal of tbe appeal presented. The Magis- 
trate it bound to allow tbe accused person reasonable time to adduce eridenco in support of 
his claim to be tried under this Chapter and on tbe evidence he is to be aatisfled that the 
claim Is well founded and the ends of jntUce require that the accused should be tried under 
the provisions of this Chapter. It ia the duty of the accused to claim to be tried under this 
Chapter. 

Bee Art. )S0A ot Bch. II, Limitation Act, which prescribes aeven days' time for prefer- 
ring an appeal under lub-teetion F2), from tbo date o! the finding of tbe Sessions Judge 
rejecting a ehim under this section. Bee 8. 43, Act XII of 1933. 


444. For the purpose of section 443, "Complainant” means 
atifj person making a complaint or, in relation to 
pla^nt*’°° which cognizance is taken under clause 

(i) of section 100, subsection (1), ang person who 
has given information relating io the commission of the offence tci//im 
the meaning) of section 154 : 
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I^romded that a Public Prosecutor, a public servant, a memher, 
cficer or servant of any local authority, a railway servant os defined 
in section 3 of the Indian Railways Act, 1890, or a?i o^cer or servant 
of any company, association or other body to which the Local Govern- 
meni may, by general or special order published in the local oj^ciat 
Gazette, declare the provisions of this section to apply, shall not, by 
reason only of the fact that he has made a complaint of , or given infor- 
mation of, an offence in his capacity as suck Public Prosecutor ^nblic 
servant, railway servant, member, officer or servant, he deemed to he a 
•complainant foit^m the meaning of ihs section, nor shall a police-officer 
be so deemed by reason only of the fact that a report under section 173 
relating to a ease has been made by or through him. 

The noid “Complatn&nt “ ha^ been epeclally defined hare fot the pniposes of the pie* 
Tloaa’section and tbe proviso excludes a Pnbllo Proseeufor, a publlo Bervant, member, officer 
or a Bervant o! any locsl authority, a raltir-ty servant or an officer or servant of any company 
from tbe definition, merely by reason of the fact that be has made a complaint in his 
capacity as BDcb Publio Proscootor, publlo servant, eto. A police-officer making a report 
onder 8. 173, supra, U also excluded under this section* 

ProvIso-^Tbit proviso enacts that vrbete a public servant makes a eempialnt under 
the orden of Qovernmeat as such pubifo servant tbe provisiotss of this Chapter do net apply, 
27 Cr. L J. ]04fvK97 lod. Csi. 17. Every caso in which a poblie servant, cte., filedacois* 
'plaiot or lodged luformation before tho police would not become triable under tbe provisions 
o! this Chapter, if the aconied was a European British subject and the oomplainaot or 
informant an Indian or vtcB osrsa. It was not contemplated by tbe Legislature in fraralDg 
this proviso that in every cave It would be open to tbe accused to allege that the formal com* 
plainant, a publlo servant, eto., bad apeteoaal knowledge of tbe tacts ol the case or a personal 
knowledge therein and in every each c%s« tbe Magistrate would be obliged to Instituto an 
iinqoiry into tho troth or otherwise of tbe allegations. 27 Cr. L.J. TTOs 35 Ind. Cas. S06. 

445. U) TF^«re a Afaytsfrafe or a Sessions Judge decides 
urtd«r £ec<ton 443 that a ease ought to he tried 
■nion?oM^* Jjropwtons of this Chapter and the case 

is a Simmons ease, the Magistrate trying the same 
jhaJl direct that the ease be referred to a i3r»c^to/ ftco Magistrates and 
shall send a copy of suck order to the district Magistrate who shall 
Jorthiciihprovide for the constitution of a Bench of two Magistrates 
of the first class, of whom one shall he an European and the other an 
Indian for the trial of the ease. 

(S) IMiere the Magistrates eonstituiing the Bench by which a 
■ease is tried under this section differ in opinion, the ease, together with 
their opinions thereon, shall be laid before the Sessions Judge, who may 
ezamine any party or recall and examine any witness who has already 
given evidence in the ease, and may call for and take any further 
evidence, and shall thereafter pass such judgment, sentence or order in 
the ease as he thinks fit and as it aecordiny to law. 
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{S) Any person convicted hy a Bench tinder this section shall 
have the same right of appeal as if he had been convicted by a ?fagis- 
trate of the first class, and any person convicted by a Sessions Judge 
binder sub-section {H) shall have the same right of appeal to the High 
Court as tf he had been convicted by the Sessions Judge at a trial held 
iy the Session.? Judge under this Code, 

(4) In any ease in which it is impracticable to constitute a 
Bench in accordance with the ^rowtsionso/ sub-section (I) in any dis- 
trict, the District Magistrate shall transfer the ease for trialby alihe 
Bench to such other district as the High Court may, by general or special 
■order, direct. 

(5) Notwithstanding anything contained in this section, the 
Local Government may, by notification in the local official Gazette, 
direct that all swninions-cases tried underthe provisions of this Chapter 
tn any district specified in the notification slutll be tried as if they 
were warrant-cases in accordance with the provisions hereinafter in 
this Chapter laid down for the trial of warrant-cases. 

This section piescrlbes tfae procedure lo summoni'cnres before Maglslrntes and Bsnebes 
in which Europeoa and Indian Bcltleh snbleets concerned. %Vbon xoembers of tbe'Beoeb 
differ Id opinion the ease la to be laid before the Seeslone Judge, wbo is to pass luob Judgment, 
aentenee or order aa bo tbioba fit aoeordiog to law. From n cooTlelion bj a Bench and by 
.the Beaiiooa Judge ae appeal will lie to the Beaeiont Court and the High Court, respeotirely. 


446. (I) Where a Magistrate or a Sessions Judge decides under 
section 443 that a case ought to be tried under the 
provisions of this -Chapter and the case is a war- 
rant-case, the Magistrate inquiring into or trying 
.the case shall, if he does not discharge the accused under section 809 or 
section 858, as the case may be, commit the case for trial to the Court of 
.Session, whether the ease is or is not exclusively triable by that Court. 

(5) Where an accused is committed to the Court of Session under 
.sub-section {!), the Court shall proceed to try the case as if the accused 
had required to be tried in accordance with the provisions of section 
.Si’S, and the provisions of that section and the other provisions of 
■Chapter XXIII, so far as they are applicable, shall apply accordingly : 


Brovided that where the tried before the Court of Session would in 
.the ordinary course be with the aid of assessors and the accused, or all 
.of them jointly, require to he tried in accordance with the provisions of 
section 2S4A, the trial shall beheld with the aid of assessors all of 
whom shall, in the ease of European British suljects, be persons who 
Mre Europeans or Americans or, in the case of Indian British subjects, 
iic Indians. 
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This seeUon pteacribes thBproceaioietD\>6/rfIwp«3, viz., that pre’^ctibei !or w'>ttank»oa5Cs. 
WhetQ tbe Jlagistrate dectdes under 8- 44S, tttpra, that the case ought to be tried under the 
piovisiOBS o! this Chapter and the ca&eisairartant*caae, the Magistrate enquiring into tbecase 
Ehall, itho does not dieebarge the accused under 8. 209 or B. S5S aujirs, commit the 
case for trial to the Court of Session nheUier the case U or ta not oue exciusiveif triable bj 
the Court of Session, The proTiBions ot this section are ma&d3tDZ7 and if a Msgiatrate after 
onco deciding that be has oo junsdiclioD cannot assume jurisdiction bj discharging the 
European British subject and the wording of the section does not permit of such nsoumption 
of ]Ur>':diction when a disoharge h made ahviotistj with a view to assume jurisdiction ; the 
Magistrate acts illegailj' and withook jurisdiction, In so setins, 27 A.Ld. 189=39 Cr Bd. 
123=113 lod. Cas. 76$, A Magistrate (beretore is entitled to commit the esse for trial 
to the Court of Bession whether the case is ^r is sot triable exclusirely by that Court. 
The trial m the Sessions Court is to be conducted in accordance with S. 975 and 
the ptoTisioaa of this Chapter. When an accused commitod to the Sessions Court under 
this section had not required to be tried by Enropean Assessors but claimed to be tried 
by a Jury of his own oationalit; and the Besslons Judga refueed the prayer m the absence 
of a notification by the Local Qofemment under S. 2S9, supM, it was held, that the 
object of the Legiaia lure was loptiae Indiao and Enropeon British subjects on the sam^ 
footing by eoaotlng this Cb-apter The trial ought to be by Jury unless he requited to be 
tried by European Assossors under this section. By the words '* In the ordinary course “ is 
meant the course which would be followed in the absence of a notiSeatiou by the Local Out* 
emment under B. 269, supra, 5 Lah 9t6 tF.B j. TVheu au European British subject is 
committed to the Court of Sesaiou before the amended Code came into force, he haviag » 
auhstaative right under the law AS It etood to be tried by a Jury, such substantive right 
eannot be taVeo away by the ameudmeot of the law taking away his right of trial by Jury 
and aobstUuiiiig m its place a trial by the Court of Session with the aid of Assessors. Th» 
tight which a peisna had to be tried by Jury when committed (or Inal, could uot be taken 
away by eubsaqaent ameadmeot of the law, the tight befog a substiotive right and not oz>» 
of procedure only, 6 Lah. 262. 


447. 1/ any stage of an inquiry or trial under this Code it 
appears to the ilfrr^ts/rafe that the case is or might 
be held to be a case which ought to he tried utider the 
provisions of this Chapter, he shall forthuiith in- 
form the accused person of his rights under this 
Chapter. 

See the new 8. £31, infra, which enacts that theomisslou to inform a person of his rights 
win not Allect tbe validity of the proceediogs. Omlasioo on the pirt of the Magistrate to 
inform the accused under this section of bis rights under Chapter XXXIII is cured by the 
new EtetioD 8.631 which euaets, that such omUalon shall not affect the validity of any 
prococdtiig When s else triable under t}ifs Chapter hss boon actually tried in the High 
Court Kessioo under Chapter XXKI. without a claim on the accused's part under 5. }75, 
*njr»-o >‘'r a trial under this Chapter no appeal will fis in such a case, 3 Ran. 220. BeO 
8. 847 tujira, which correspoode to this section. 


Court to iQfotm 
accused persona of 
their Tights in cer- 
tain cases. 


IlefersncM to 8 m- 
tioiii Judge to be 
centtrurd as references 
HlRh Giurt in 
lUngoaa. 


448. For the purpose of the trial in Fan' 
goon of any person under the provisions of this 
Chapter, references to the Sessions Judge shall he 
construed ^ as references to the High Court of 
Judicature at Fangoon. 
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8pftial proviiions 
ttlaHng \o appeal. 


449. (2) TTAtfM— 


(a) o case is tried hj jury in a High Couri or Cotirt of Session 
under the provisions of this Ghaptett or 

{h) a case which would otherwise have been tried under the 
provisions of this Chapter is under this Code committed to or trans- 
ferred to the High Court and is tried by jury in the High Court, or 

(c) a case ts tried by jury in the High Court in a Presidency- 
town and the High Court grants leave to appeal on the ground that 
the case would, if it had been tried outside a Presidency-town, have 
been triable under the provisions of this Chapter, then, notwithstanding 
anything contained in section 418 or section 4S3, sub-section (5), or in 
the Letters Patent of any High Court, an appeal may lie to the High~ 
Court, on a matter of fact as well as on a matter of law. 

(S) Notwithstanding anything contained in the Letters Patent 
~of any High Court, the Local Gooemnient may direct the Public Prose~ 
cutor to present an appeal to the High Court from an original order 
of aeguittal passed by the High Court in any such trial as is referred 
to in sub’seetion (I). 

(8) An appeal under subsection (2) or subsection (8) shall, 
where the High Court consists of more than one Judge, he heardhy 
two Judges of the High Court, 

Scope of the section.— In ordloarj eases tried bjjary there Is do appeal except on 
a matter oI law under S. 418, supra, bat when a case is tried b 7 Jor; under the special 
proTieio&s of this Chapter aa appealls prosided for by this section to the High Court on 
matters oI fact as well as on matters of taw and the fiodiog of the Jury on a question of fact 
Is no longer final, 26 Cr. L.J. 124(~88 Ind, Cas 837. When a case triable under this 
Chapter has been tried by the High Court Bessloos under Chapter XZIII without any claim 
by the accused under S. 275, supra, for a trial under this Chapter, no appeal would 
lie under this section. The claim to be dealt with under this Chapter must be 
made before the first Juror is called and accepted, 3 Ran. 220. This section gires 
a right oI appeal against the decision of the High Court in three classes of cases l 
(1) cases tried by the High Court by Jury under this Chapter *, (3) cases which would 
otherwise be tried under this Chapter but arecommitted or transferred to the High Court and 
tried by Joty. In these two classes of cases au absolute right of appeal is given; (8) cases 

tried by the High Court by Jury in Presidency Towns. The necessity of granting leave to 
appeal under clause (c) is doe to the fact that in cases tailing under clause (() the question, 
whether Chapter XXXIII is applicable or not has been decided before the case Is committed 
to or transferred to the High Court. In cases falling uuder cl. (c) this question, has not 
arisen, and it was necessary for the Xiegislature to provide for a decision of this question. 
The claose is not well dratted, but Its meaning is that the question olslalus la to ha 
decided by the High Court before leave to appeal is granted, and that, if that Is decided 
in the accused's favour, he Is entitled as of right to appeal. The wording of cl. fc) also 
snpports this view, tlDce it states the gronnd on which laave to appeal may be granted. 
This ground would not be stated in this manner if other grounds bo oonsidetoi 

105 
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by the Cocrt when gnnUog leave to etrcal- Power to grant leave to arpeil 
ftlto Inelodes power to refaee leave to appeal, bnt il the power to grant leave 
to appeal Is llmlttedto a tingle ground, all that follows is. that the Court which has 
power to grant leave to appeal on that ground can refose leave to appeal when that ground Is 
not established. Therelore the Court to which an application for leave to appeal is made 
baa only to decide whether the case would. If it had been tried outside the Presidency town, 
have been triable under the provliions of this Chapter. The coeditions that would mibe a 
case, if it bad been tried outside a Fresldency'towo triable under tbis Chapter are set out 
in snb-seetion (1) (a) and (6) o! B. 413, aupni, 52 C. £36 As a matter of conveoieoce and 
expediency the application for leave to appeal ahould be made to the Judge who tried the 
case, S2 C. 347 and S2 C. 636, Tk Is desirable that applications for leave should be made to 
the trial Judge who is better qnaliBed than any one else to decide whether eircamstaocea 
which bad nothing to do with the golU of the acensed, exist or not. Notice should be given 
of such applications to the Crown. The right of appeal eonSned herein is at best a qualified 
right and very different from that coofeircd by B. 410 , ttiyvo, 52 C. 347. In this country it Is 
unusual for the Legislature to make a provision for leave to appeal to be granted by the Court 
against which an appeal Is eought to be preferred, althongh In England It is frequent. On 
general groondslt is better In the interests of jostlee that the application is beard by a 
Bench of two Judges, 52 C. 636. To the eases reported In 52 C. 347 and 52 C. 635, special 
leave to appeal was granted from a conviction had at the High Court Sessions and the High 
Court Interfered on the merits also. The proper and the only permissible coarse in a ease 
under this new (ectlon where a new right of appeal U given by the Code to the sobieek is for 
this righk of appeal to be exercised so long as the present rules o! tbe High Coart remain 
unehanged In the vray laid down by the Botee of the Original Side ot the High Court, rfs., on 
the footing it is part ot tbe business of the Court which as tbe Rules stand Vakils are 
excluded, 59 0. 898. 

Sub'Sectloa (l).~Wb<n a claim to be tried as a European British subject was asserted 
befora the Magistrate and such claim was allowed and U was not clear whether tbe claim was 
to be tried according to the pravlsless ot this Chapter and tbe Crown did net Uke any steps 
to get the order of (be Msglstrate eet aside or corrected. It was held that on an appeal from a 
conviction by the 8e«lon« Court, the appellant was entitled to appeal ooder this section both 
on matters offset and mstUrs of law, 29 C.W.Jf. SfiOwiI C L.J. 87^28 Cr. Lj, 662* 
86 Ind. Cas. 38. There is no reatou for thinking that Art. 195 of tbe Zod Sebedale to tbe 
Limltetlon Act is only limited to appeal* to the High Coorl from Bessions Jndgea 
In the nv^Msal or from other Courts from which appeals will He direct to the High 
Court. An appeal under this sub-section preferred from a conviction and lentence 
|i governed by Art. 153 ot the 3nd Bchedole to tbs LimlUtion Act, s.e , sixty days 
from date of coavictioa and ecuteace. The queatioa of Hmltatfoo arises ob an appfleitloa 
for leave to appeal under Cl. (c) of this luVscetlon because M the appeal is barred, 
the application for leave Is necessarily out ot time. 53 C. 746. When leave to appeal is 
granted to a Enropean British subject under this section, an Indian British anbject Jointly 
tried and convicted along with the European Dritlab subject It aim entitled to have leave to 
appeal by the application of E 415 tuyvo, as tbe judgment by which both of them were 
convicted was found to be sppelable, 54 C. 52, 53 C. 748. 

Affidavltct tbs applicant In support ofan appileallcn for leave to appeal nnder this 
section Is admitsible ar.d tbs provisions ct 8, 3f2 (II apply only to an accuied person while 
hs if nnder trial, 54 C 82 at 55. 

Sub-«eetlon (21 — An appeal against an original order of acquittal under this Chapter 
patted by the IIlRb Conrt In the eaereite of its original criminal jariidlctlou Is provided— a 
power simtisr to that contained in S. 4t7 ot tbe Code. 


450 — 463. IttjttaUi hj Act XII of 19S3. 



Ss, 450—464) 


I.Ci«ATICB 
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CHAPTER XXXIV. 

liUKATICS. 

464. (I) When o Magistrate holding on inquiry or a trial has 
reason to hclicvo that the accused is of nnsound 
rroc«>dDra in cue o| mind and consequently incapahlo of making his 
»ecn*ed being lonaiic. defence, thc Magistrate shall inquire into the fact 

of such unsoundness. and shall cause such person 
to bo examined by the Civil Surgeon of the district or such other 
medical ofEccr as the Local Government directs and tboroupon shall 
examine such Surgeon or other officer as a witness, and shall reduce 
the examination to writing. 

[lA) Pending inch examination and itiQuirt/, the hTaghtrale may 
deal \eith the accused in accordance Ufitk the pronirtonf of section 466. 

(2) If such Magistrate is of opinion that the accused is of unsound 
mind and consequently incapable of making his defence, he shall record 
<x finding to that effect and shall postpone farther proceedings in the 
■case. 

A(Deadineot.*^ab^tloo (lA) ii new and em{>owere (he Kfegtstnta to relevte the 
AMOied alleged to be » Inoetlo on bell pending ble exeminslIOB and ingolry into the teet ot 
looter. The tddltloa o( the wotde *'ebtlt record « finding (o (btt effect tod" Id lob* 
eeotioa (S) mtkei U ebllgatorr on the &fagi«tnte to record t finding u to ontoondnert ot 
cnlnd and eoneeqseot ioeepabHitr ei oiablog deteooe. 

Scope of the eeetIo(i.~*Thia eectloacooteoipUtesacueiD which to tocosed person 
fippetrs to bo onsouad when a Jdagletrote ie holding • prcJimiotrr Inquiry or trlsl whila tba 
next aection deals with t ctie in which t person oommttted (or trial to tho Contt of Bession, 
Appears at the Sessions trial to be of uo^Dad mind. The section bss notblng whaterar to 
•do with the question whether the acensed was or was not of Dosoond mind at tha tine 
when he IS alleged to here committed (be offeoco of which ha is tooQsed, IBOO A.W.H. IT. 
Bee A. 137. 12 U. S99 ; 10 B- 612 ; 2* W.R. (Cr.) 5; Seo 9 Lab. 371. 

When an aooosed person appears (a beof ODSOQod mind (be OoQrC ebonld Inquire lato 
the fact of each Dusoandoegs before calliog upon btmtoauswer the charge. 190S A.W.K. 2w 
2Cr. L.J. 91. If after bolding the loquirj Into the fact of the unsoundnesa of misd of 
the aceosed person, the Magistrate finds the aooueed to be of unsound mind, (hen he ahonld 
follow (he procedure ondes thla eeetioo and not B. 911, su/ra, and (hen act under S. 466 
■infra, Ratanlal S32;8eo g I<ah 371. Tbe procedure laid dowu in this Chapter will not 
strletlj apply to malutenauce prccaedlugs uoder Ch. XXXVI because the person proceeded 
against under the amended S. 18S, infra, is not an acoused person. Tho word "accused'’ 
used in (he old seettoa f« aratAei la (ho new ecotfoa eridondy with delfbezation. 
However the prorisoos o( this seotfon as well ate those which a Court ol equity 
and good conscience would naturally follow, i.e., if It finds that the person 
proceeded against is Insane and Incapable of nnderstandlog the questions put to him 
and giving rational answers, further proceedings must be postponed and this la all (he 
more necessary In a msintenance case In which be will be an Important witness and has tbe 
right of offering terms, 43 U. 363 at 39a-391. ^Vhere a bfaglstrate Is of opinion that the 
Accused is of unsound mind and therefore looapable of mablng bis defence, ha caunot legally 
Acquit him but be Is bound to postpone further proceediogs in tbe case, Weir 11, 03i (H. it, 
X.T. 24=13 Cr. L J. 24=13 Ind. Cas. 21S; lOW.S. (Cr.) 37 ; 1 W-S. (Or.) 11. A Magistrsta 
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canoot act on bU own op'mioQ and constga « pmon to an asylum. He must have before 
him the statement of a medical officer redact to writting ; a mere written certidato of a 
medical officer is not sufficient evidence of s prisoner being of unsound mind, Weir 11,530 
and 582 ; 9 W<R< fCr.) 23. When the evidence of a medical witness reduced to writing cannot 
be considered to be decisive on the question of the prisoner’s state ol mind, then the Magis* 
trate should take further evidence of regarding the prisoner's ordinary habits both before 
and after the commission of the alleged oSence, S C- 628. The postponement contemplated 
by this section must be sine die after recording a finding that the accused is of unsound mind 
Incapable of making his defence and the Slegistrato may be required to resume the inquiry 
under S. 467 infra. 

any person committed foe trial before a Court of 
Session or a High Court appears to the Court at 
his trial to be of unsound mind and consequently 
incapable of making bis defence, the Jury, or the 
Court with the aid of assessors, fiball, in the first 
instance, try the fact of such unsoundne^ and 
incapacity, and ij the jury or Court, as the case may he, U statisjied of 
ihejact, the Judge shall record a finding to that effect, and shall post^ 
pone further proceedings in the case and the Jury if any, shall he 
discharged. 

(2) The trial of the fact of the unsoundness of mind and 
incapacity of the accused shall be deemed to be part of his trial before 
the Court. 

Amendment.~Iii sob'scction (1) it Is enacted that it the Jury or Court is etatifiod of 
the fact of unioaodoesa, (he Judge ehatf record a dadiog to (fast ‘effect sod thill then post* 
pone further proceedlogs and dlscbargs the Jury. 

Scope of Ihe section. — Tbe provisioos of this icdion sro mandatory. It is locum* 
hont on (be Sessions Judge hlmsell to bold an Inquiry on (bo question whether tho accused 
was capable of making bis defence where tbe cavj comts before him after commUment. Ho 
is also to take the opinion of tho Assessors on that question and come to a decision before 
proceeding further with the (rial. The question wbelber when the accused was brought up 
for trial, was of sound mind, is ontlrely diOereot from Iho oue whether bo was of unsound 
mind at tbe time of alleged offence and non*complUnco with the provisions of this section 
vitiates the trial, 7 Lah. 313; 44 C.t J.28S>.21 Cr. L.J. 896»66 Ind. Caa. 160. Where in tho 
CQurso of the trial an accused person showed algue of Insanity, (he Judge instead of raising a 
preliminary issue as to the soundness of mind of the accused and bis capacity to understand 
the proceedings t) he tiled by tbe Jury first asked tho Jury to ohrerve the accused closely and 
to lorm their own opinion and proceeded with tho trial and the Jury found tho accused not 
insane it was held the procedure adopted was improper and ro'lrial was ordered to try the 
issue of (OMnity. first, 44 C L.J. 2SS. Coder this aectloa the issue of unsouodoesi should 
be tried first and the trial of that queatlon shall be deemed to bo part of tbe trial before the 
Conrl. 27 Cp.L.J. 696-66 Ind. Cas. 160; 15 A.LJ. 239w18 Cr. L J. 470-39 Ind Cat. 310; 
1905 A.W.K.2, and should bo submitted to tbe Jury first, lOW.R.iCr.l 45; 10 W.R. (Cr.) 37; 
1897 A.W.N. 106. See also 0 Lab. 37f. Tbe Sessions Judge shonid not merely naettloa 
tbe acenecd but should try the fact of ble Unioundne<i ct mind by examining tho Civil 
Burgeon or tome other m^leal officer and by taking evidence ct persons resident in tbe accus- 
ed's village to ascertain whether the accused bad at any time prior to the commission of the 
oflsnea exhibited symptom of insanity, 1 D.If.C.R, (Cr. Ca.) 33 ; (ho Judge alone cannot try 
tbs preliminary qontton, but the trial la to Le by Judgo and Jury or by tbe Judge with tho 
aid cl Assessors asthscaso may U. 10 B.L.B. Appx. lO-lB W.B. (Cr.) 18; 19 W.R. (Cp)26. 


465. (1) If 

Procedure iix case of 
porsos committed 
before Court of Session 
or High Court being 
lonaUc. 
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Under thia soctioo tho onus la on the pioaccation lo ebosr that the acctiscd waa at the fime, 
c! eonad mind eapablo o! maktns a defaoce, 51 0. 681, Tho moat aatlafaetorj method to 
«dopt Is that It the loijuir; la toho commenced under this acetion It should bo regarded not so 
much as an Isaoe joined betffoen the parties hot sa a proliminay issno tvfalch ia condncted for 
tbe aatisfaction ot tho Cocrt and In that viesr the prosecntion ought to commence and to give 
their evidence, See 9 Lah. 311 ; 8l G. 827. The preliminary inquiry cannot be hold to be 
tried in tbe senae of nseettalnlog tho guilt or not of the offence charged, 3 Pat. 
L.J, 291 tF.B.)svlS Or. I. J. 133-43 Ind. Caa. 423. 

Sub-aoctlon (2) —Thfa aub section it merely on enabling enactment giving the Conit 
offhich should subsequently try the accused, ponet to take into cousiderstion the eatUet 
proceedings as if they wero part of tbe record in the trial without tbe necessity of formal 
proof and does not make it necessary to hold a preliminary inquiry first and then a sabse* 
^ueut trial with a consequence that the personne! ot the Ooutl must mmaln throughout ai 
originally eonstltnted, S Fat. L J. 291 (P.B.)al9 Cr. L J. lSSs43 Ind. Cat 423. If aa ft 
result of such trial tbe Court la satisfied that the accused Is capable of making his defence 
the trial shall proceed upon the charge on which the aeensed stands committedt 
35 A.L J, 239- 16 Cr L.J, 470-39 Ind. Gas. 310. Feilnre to record a finding on this point 
Tittatea the entire proceeding in the Sessions Court as the provisions of this section ate 
obligatory, 21 Cr. L.J. 63- S4 lad. Cat. 483. 


, 466. (1) "Whenever an acensed person is found to be of unsound 

Release ot lunatic incapable of making his defence, the 

pending Investigation Magistrate Ot Goutt, as the case he, tohethcf 
'°**'^**’ the case is one in which bail may be taken or not* 

znay release him on suf&cient eecarity being given that he shall be 
properly taken care of and shall be prevented from doing injury to 
himself or to any other person, end for his appearance when required 
before the Magistrate or Goutt ot such officer as tbe Magistrate or 
Court appoints in this behalf. 

{2) If the case is one in which, in the opinion of the Magistrate 
or Court, bail should not he taken, or if sufident 

Cttslofly of lunatic. ,. n , 

security is not given, the Magistrate or Court, as 

the case may be, shall order the accused to be detained in safe custody 
in such place and manner as he or it may think fit, and shall report 
the action taken to 'ffte Local Government t 

Provided that no order for the detention of the accused in a lunatic 
asylum shall be made otherwise than in accordance with such rules as thc 
Local Government may have made under tbe Indian Lunacy Act, J9J8, 


Amend ineat.~-Ilus section is amended so sa to allow bail 'o be granted at^he^tsorc* 
tion of the Court, in any case in which tbe accused isalunatio and tbe S!Uead«K>;>l43l»p 
permits the accused to be kept in custody. The object in view {s todelegftto 
the Local Government and to do away with the exiaiting distinction 
bailable and non*ballable cases 8t. ofObjeela and Reasons. 

The object of tho pteUminaiy fnqufvy provided by VbU aectinn iis tto 
the accused Is then fa a fit state to betried. The prehmtnarj 
certain the guilt of tho aeensed. If the Inquiry tesnlts In the 
making his defence then tbe trial will proceed and If not,th«4?ial 
word “adjournment*’ in 8. S9S and other sections lm;jlie8:*Iie 
word “postponement '* nsedhere Indicatea aomethlog ^iCesea* 'fjvv' 
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Fat. S7. V?here tbe acetu«d is fooad io ba of csiooad znJad aod Uis trial is postponed, tha 
Masistrate or Coart m»y releaio tbs aoeased oa bail or report tbe csss to tbs Ziocsl Qorera* 
sasoi, Vclr 11, 6S1, Tbs jorisdietion of tbs Coort orer tbs luastle occtiged ceases after bb 
traasznissiOQ to tbs place ol eafs eustodr sppoiolsd bf tbs Z^l Government and does sot 
roTire antll tbs sccosed Is sent back witb a csrtifleats tbat be is capable of making bis 
defence nnder B. 473 infra, 2 C. SSd. 

467 . (1) Whenever an jnqaiiy or a trial is postponed under 
section 464 or section 465, the Magistrate or Court, 
quby o™fiia° cAso may he, may at any time resume the 

inquiry or trial, and require the acensed to appear 
or be brought before such lilagistrate or Court, 

(2) When the accused has been released under section 466, and 
the sureties for his appearance produce him to the ofScer whom the 
Magistrate or Court appoints in this behalf, the certificate of such officer 
that the accused is capable of making his defence shall he receivable 
in evidence. 

Section 4S4, supra, maket It neceee&ty to examine tbe medieol vtitotss bot cadet tble 
ssetiso. tbs certiSoata of eaob officst u sufBcieot for miving tbs proceeding*. 

Whoa a trial is postponed Odder 3. 463, supra, on tbs gronnd of ensoaodosss cf mind of 
tba accused and be being eoasequentty fncspableof maklogbis defence Ibe trial sbonid not be 
rescuned from (he point at which it traa preTiossIy stepped but ebenid be comseoced novo 
when (be Court dodsblBcapableof making bledefenee, Velrll, 582 $6 W.R, (Cr.) 3. The 
JorledietioD of tbe bfagistrate ceases the moment the lonatle is banded orer for sa/s evatoi/ 
ftod It does sot rerire notitl the acoosed is seat book to tbs bXsgistarts ondsr B. 479, infrar 
2 0, 336. 

^6S (I) If, when theaccused appears or is again brought before 

d nacoused Mjtgistrate or the Court, as the case may be, 

sppesringbeforsbfsgie- the Magistrate or Court considers him capable of 
(rate or Oouct. making his defence, tbe inquiry or trial shall proceed, 

(2) If the Magistrate or Court considers the accused to be still 
incapable of making his defence, the Magistrate or Court shall again 
act according to the provisions of section 464 or section 465, as the case 
may be, and if the accused is found to be of wnsouncf mind and incapa- 
ble of mahing his defence, shall deal with such accused in accordance 
with the provisions of section 466. 

Tbe Amendment in «ab*eeotioa (2) is in coosequence of ibe change In anb-seotion (3) of 
B, 466, supra. Atrial postponed on ibe ground of the scensed's insanity oogbtsottoba 
resumed (tom tbe point at which it was preTioDslj stopped bat sbonid be commenced 
d« novo when (be Coast finds that the accosed fs oapable of making bis defence Weir If. 582. 

466. When the accused appears to be of sound mind at tbe time 
of inquiry or trial, and the Magistrate is satisfied 
lo’lSi?,°‘le°2 Iromtho eTideOM given before him that there ia 
in*»na reason to believe that the accused committed an 

act which, if he had been of sound mind, would 
have been an ofience, and that he was, at the time when the obt was 
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committed, by reason of unsoundnesa of mind, incapable of knowing 
the natneo ol the ast or that it was wrong or contrary to low, tho 
Magistrate shall proceed with tho cose, and, if the acensed ought to be 
committed to the Court of Session or Hjgb Court, send him for trial 
before tho Court of Session or High Court, os tho case may bo. 

A wu pTopetly wllhln Mt pdwen uoder tbit lectlfM! «h«a be cotamUt no 

ueotedpenoafot tHtl to the Settloai Court tot murder end when bofladi thet the accused is 
iDieao at the preiSmiotr/, iaqolrpi aUhooxh be appukttd to boioiaoevrban he committed the 
act, S W.R. iCr.) 23. Thera it noprorStlon of lai» mablDB it iaeumhoot upon a Megistmto 
holding a preUminarp loqulrp io order the mablcgot a medical toqolrp upon a delence of 
lotanUp. }t la oolp la caws where the aoeuted appear* to be incapable ol taking hie trial bp 
reason of menbil laflrmUp that the issue ofiotanUpoiDst bo trledat prellmlnarp issue; trhero 
the UagUtmte it tatUfled of the eanlt; of the accused he has no altamatire bat to proceed 
Qader this acetlon,^ L&h. 371. A Maglstratacannot discharge the aceoaed when the acoased 
committed the cQeaee when he was anfferlog from temporarp insanitp, Weir H, 582. 

470. ‘Whenever any person is acquitted upon the ground that 
at the time at which ho is alleged to have commit- 
Jndgmeot of acquit- olTence. ho was, by reason of unsonndnessof 

uieagwnndoiiunacp. mind, Incapoblo of knowing tho nature of the act 
alleged as coostitutlog the offence, or that it was 
wronger contrary to law, tho finding ehail stato specifically whether 
he committed the act or not. 

TbeaeqaUlalQiastbebpadiilreoastltatedCoartaDdaftera tegular trial; otberwlM 
the aeqaittal U illegal and cannot stand. 2 N.W P.H.C.B. 110. Tho leading prlnoipte relating 
to lasaait;r l> *1111 to ba found la the answers gtseu bp the learned Judges In AfacrutuifAfeA's 
COM. The law is that «rer; man Is presumed to be saoe and (o possess a sufficient degree of 
reason to make him responsible (or bisects ootil thecontrarp Is proved to the satlsfacttoa of 
the Jnip. In other words, the onus of proof where unsoandness ol mind Is pleaded, Is upon 
the acensedaod sot on tbe ptosccutlco. Tbeacensed’s sanltp is presumed and it is for him 
if he can that at tbe time ol commltUog tbe oflence he was insase. Ho is top»fe clearip 
that at tbe time of oommitilDg the oOeoee be was labootiDg under such a delect of reason and 
disease of mind that be did not know tbe naiuro and quahtp ol bis act or that he was doing 
what was wroog. When an accused person relies oo B. 81. X.P.O., to escape the legal oODsequ* 
ences of bis act, tbe onus is on him to prose that he was at the time when he committed tbe 
act, he was incapable of koowiog its nature that It was wrong bp reason of nssousdness oi 
mind. That onus map be disobaiged bp prodnciog evidence as to bis ooodaot at tbe time or 
immediateip after tbe act and also bp evidence ol bis xoeotai oosditions, bis familp historp, 
etc., 9 Cah. 371. 

See 7 W.R. (Cr.) 42 where theHighCDnrkwcqniUed an eccosed who wsa conpioted bp 
the Bessioos Court ou tbe ground oi lossnltp and dirroted him to be kept in safe oustodp 
peoding orders o! the Local OoTerament, Bee also 42 72s30 H.L.T, 74asl922 H.W.H. 

1D»23 Cr. L.J. 71.- 63 !od. Css. 423. 

471. (1) Whenever states that the accused person 

committed the act alleged, the Magistrate or Court 
PetJon acquiU^ on before whomoT which the trial has been held, shallr 

(uoh gronud to be de- 

taised in safe enstodp. u such Bct woulu, but for the incapacity found, have 

. constituted an offence, order such person to be 

dtiained in safe custody in such place and manner as the Magistrate or 
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Court thinks fit, and shall report the action iaJceu to the Local Gorern- 
ment ; 

Promded that no order for the detention of the acemed in lunatic 
asylum shall he made otherwise than in accordance with such rules as 
t/ie Locai Oovernment may hare made under the Indian Lunacy Act, 


eratneot 
Inspeotor Oeneral a! 
certaia tunction 


(2) The Local Government may empower the officer in chatge of 
Paww oi Local Gov- whicb a peison ia confined tinder the 

'■’*”*“* " rohevB provialonsof section 466, or this section to discharge 

all or any of the functions of the Inspector General 
of Prisons under section 473 or section 474. 

,, ^^*8 *Mtion &s Ki&eaded hy Aei X of ldl4 do looger XBqslres tba case to be reported to 
the Local Goveranient Tba Court can lieelf Issue a direction for the detention of the per- 
SOB in a lunatic asylum or. if there is no accommodation iu It. fn J&ll or some other place of 
safe custody in British Ind,.. 21 Cr L J. 46-8* lad Cas. 234. ‘ Detained in safe custody ' 
oaa not mean having regard to the language used iu 6. <76. tn/ro, detained Jn the custody 
of frieoda and relation* and that is ^jolte clear. 86 C. 208. 

Legislature In amending this eectioa was that in a case where It has 
committed by a lunatic, that the Court should confine 
Couet beshould be kept In atfe custody lo euch place and njaanecas the 

»»«”<■ I- 5- 28 S-! 6 Cr. I. J. 348=MIna, 
f T‘“s«':t!ooa», ootoomwl tb. Coatl l. >.08 lb. ...ut.d lo . 

0 asylQQ. All that Is neceesaiy toseela that 6ocbeafe>gusrdsara taken as would keep 
him from miMbief When the lower Court failed to pass an order when acquitting the 
accused, the High Court in ravima can pass tb« necessary orders, 42 U.L.J. 72»33 M.L T. 
74«f922 M.W N. 10«23 Cr. L.J. 71 *65 led. Cas.423 He may Iberofors be ordered tube 
kept under the control of bis paients. 23 Cr. L.J. 71-63 led. Cas 423. When a criminal 
inaatio lascquitted, the Court can order under lb» section that be be detained fn custody In 
o further orders of the Oovernment to whom thocase is to be 

of uneL’niJn ’ f acquittal by a Jury on the ground 

mr. 19 wX (Cr!) 4st““"^ “ 


, ^V“elei by Act IV of 1912,8. 101 and Sch. U (The 

Inatan Lunacy Act). 

4V3. If suofi person is detained under the provisions of seo- 
Proeedur. w h .. . " person detained in a 

wSa Sp“u| S 'J' Inspector General of Prisons, or, in the 
m«vics hl.d.i.»c, case of a person detained in a lunatic asylum, the 

CBrtifr th.t l„n- of each asylum or any two of them shoW 

his defence Vo rU person is capable of making 

ca e ^rb: or Court, as the 

uZSZ^ or C ^ Tn f Court appoints, and the 

Magistrate or Court shall dual with such person under the provisions 
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of section 4G8 ; and the certificate of sucti In«;pector General or visitors 
as aforesaid shall be receivable as evidence. 


474. (1) If such person is detained under the provisions of sec- 
tion 466 or section 471, and such Inspector-General 
or visitors shall certify that, in his or their judg- 
ment, he may bo released without danger of his 
doing injury to himself or to any other person, the 
Local Government may thereupon order him to 
be released^ or to bo detained in custody, or to be transferred to a public 
Innatic asylum if he has not been already sent to such an asylum ; and, 
in case it orders him to be transferred to an asylum, may appoint a 
Commission, consisting of a judicial and two medical officers. 


Procedaro wbero 
laDSlio detained ueder 
section 4C6 or 471 ii 
decisred At to ^ 
reUoitd. 


(2) Such Commission shall make formal inquiry into the state 
of mind of snch person, taking such evidence as is necessary, and shall 
report to the Local Government, which may girder his release or deten- 
tion as it thinks fit. 


4VS. (1) Whenever any relative or friend of any person 
detained nnder the provisions of section 466 or 
section 471 desires that he shall be delivered to his 

to c&rc ol rd^tiTO or 

friend. caro and custody, the Local Government may, upon 

the application of auch relative or friend and on 
his giving security to the satisfaction of such Local Government that 
the person delivered shall — 

(а) be properly taken care of and prevented from doing injury 
to himself or to any other person, and 

(б) he produced foe the inspection of such officer, and at such 
times and places, as the Local GoveromeDt may direct, and 

(c) In the case of a person detained under section 460, he pro- 
duced when required before such Magistrate or Court, 

order such person to he delivered to such relative or friend. 

is) If the persoti so deliveredis accused of any offence the trial 
of which has been postponed by reason of his being of unsound mind and 
incapable of making his defence, and the inspecting officer referred to in 
sub-section (i), clause (6), certifies at any time to the Magistrate or 
Court that such person is capable of making his defence, such Magis- 
trate or Court shall call upon the relative or friend to whom such 
accused was delivered to produce him before the Magistrate or Court ; 
and, upon such production, the Magistrate or Court shall proceed in 
accordance with the provisionsof section 4€8, and the certificate of the 
inspecting officer shall be receivable as evidence. 

106 
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This tcctioa h»5 h<fea rcdnlld MOb-teclhn (1) (cj Mcd eob-rccttoo (2) *re sew. 

* DctftiDcd ia castcdj * vUfalo 8. 421 does not me.'tn dctslocd in Ibe castoff of itfecds 
or rcUtlons and a Judfs bss no povcr to diroct « lonitio sccased acquitted bp him bp r&jsoa 
of Issanitp to ba kept in the tsfa eastodp of hit reUtlres on thcic (nmUhiog proper secntlip. 
U is the LocaI Oorerament alone nho cto maVa such an order aoder thtssccUoa «bea 
ralstitrcs or friends of the aecnsed apptp to them on that behsU, 56 C. 2(1^. 


CHAPTER XXXV. 


Proceedings in Case op certain Oppences AppEcriNO the 
Administration op JpsrrcE. 


•476. (1) When any Civil, pGrenue or Criminal Court is, whether 
Ptoeedura In cases On application made io it in this behalf or Otherwise, 
jnentjoned m seetjon of opinion %bnt it is expedient in the interests of 
yustrctf that an inquiry should be made into any 
offence referred to in section 195, suh-sedion (2), clause (5) or clause 
ic), ichteh appears to have been committed tn or tn relation to a 
proceeding in that Court, such Court may, after such preliminary 
inquiry, if any, as it thinks necessary, record a Jinding to that effect 
and make a complaint thereof in tcriting signed by the presiding 
officer of the Court, and shall fortoard the same to a Magistrate of the 
first class having Jurisdiction, and may take sufficient security for the 
appearance of the accused before such Magistrate or if the alleged 
offence is «o>i*6(«7<i6fc if it thinks necessary so to do, send the 
accused ia custody to such Magistrate, and may bind over any person to 
appear and give evidence before such Magistrate. 


Provided that, where t7te Court making the complaint is a High 
Court, the complaint may be signed by such officer of the Court as the 
Court may appoint.* 

For the purposes of this sub-section, a [C/u'e/]} Presidency 
Magistrate shall be deemed to be a Magistrate of the first class. 


(C) Such Magistrate shall thereupon proceed according to law 
and as if upon complaint made under section 200. 

(5^ Where it is brought to the notice of such Magistrate, or of any 
other Magistrate to whom the case may have been transferred, that an 
appeal ispendtrig against the decision arrtoed at in the Judicial pro^ 
ceedtug out of which the matter has arisen, he may, if he thinks fit, at 
any stage adjourn the hearing of the ease until such appeal is decided. 


Amendment — Thi# «ceti<3a U ptaetb^Itp new. Tb« Coort map fcct on iU owu motioa 
when it ot opinioo that it it expedient In the Inieroils of justice to do so. The alleged 
oCeoce must fail wuhin the oBence* mentioned In S. l95fl|(b} oc(c) aud a finding is to be 


•This pToTiso was added by Act It of 1936 8, C. 
1 Omitted hy Act H ol 1925, B. 6. 
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recorded to thil cfTect aod then k eompUlot in writing dgned by the presiding officer 
ol the Court it to bo forwarded not to the nearest tiagistrate of the first ciase as before but to 
the first class Megiftrate haring jnrisdieiton to the matter. By Act II of 1936, 8. C, It U 
BOW enacted that a Freridency Maglitrst* It to he deemed a firat-claas blagistrate and not a 
Chief Fresidency bfagiitrate as it stood before, for purposes of this lection. By this new 
amendment a Chief Freiideney ITagiitrete who was not competent to take action under this 
section as the law stood before tbe amendment le now empowered to takeaellon and thus a real 
omission has been supplied. Eren before the amendment it was held in 53 C.350<F.B ) that 
when the Chief Fresidency Magistrate made a complaint to himself and transferred It to 
another Presidency Magistrate for dispeeat and the latter committed tbe case to tbe Iligh 
Court Beesloni the procedure W3I snbiUottally corroct and tbe technical error did not go to 
the root of the case. Power is also gttea by enacting snb*ieet!on (3) to adjonm the tnal of 
the case pending the disposal of an appeal from the original decision ont of which proceedings 
under this section were Initiated. Bs. 476A and 478!) bare been newly added proriding for 
appeals and gWing power to superior Court to make a complaint. The new proTlso added to 
tDb*scction (I) hy get tl of 1926 remores the IncoorenieDoe felt by the High Oonrt In baring 
the complaint of Court signed by the presiding Jndgo : now inch compleioU can be signed by 
such officer as (he Court may appoint. 

Scope and object of (he aectloo~Tha combined eOeei of thlieectlon and B. 195 
(1) supra, as amended by Act XVIII of 1923 It to aobstltnte' fhs Compfafnf 0 / Court ’ for 
tbe sanction in respect o! proseentioot lor offeacM iodi&sted in the latter eeetion. The recent 
decided eases are in taronr ol the new that It makes no difisrence whether the oSender is a 
party to the proceeding or not. lo relatioo to documents alleged to be forged which is 
produced or gireo laerldeuceiu any proceeding before any Court tbe law requires that 
unless the Court lodges theeomplalot in tbepropererlmlnal Court, Ibe latter is incompetent 
to take cognizance of it. Tbe absence of the complaint by Court ia writing as required by 
this section Is an lliegellty which Titlatee tbe ptoceediugs, 98 Cr. L J. 383 b]O 0 Ind. Cas. 
1044. Tbe law requires that when eertaio classee of ofleaees are committed no Court shall 
take cognizance of auch ofieoces unless the Court before whotn or in relation to tbe proceed* 
fags before it, such oSences have been committed moves lor tbe purpose and removes the 
legal bar to the prosecution. The Court ebould apply its mind to tbe matter and decide 
what offences are committed and who bad committed them and then lay a complaint of Court 
be!o» thepropex cilmlusl Court, 2SCr. 1<.J.849 b 104 Ini. Cas 435. Before a Court makes 
an order under this section it ought to have before it direct evidence fixing the offence upon 
the person sought to he proceeded against. It le not sufficient that tbe evidence in the 
earlier case may induce some kind cl suepleioo about fals guilt. Nature of proof required 
to establish a case olIoTgary lo n civil Court Is very different from that required in a cilmlnal 
Court to secure a convietioD, 30 Cr. L.J. 40T~119 Ind. Cas. 174 where 16 C. 730 and 15 
Cr.Ii.J. 33= 22 Ind. Cas, 177 are follovtd, Tbe object of the Iiegislature in enacting this 
and 8. 47GA and B. 47GB supra was to Bweep away the cloud of rulings which threatened 
to smother the original enactment and to lay down a simplified procedure 
on the lines of the existing procedure as to complaints, 30 Cr. L.J. 545=115 Ind. 
Cas. 882. Under this section as amended it b sot essential that tbe proceedings in 
respect of which action la taken should be ol a judicial character, 26 Cr. L.J. 
170 at 173=83 Ind. Cas. 730. This section has no application to offences not mentioned In 
S. 195, supra, 39 C.L J. 33. A Court cannot direct an inquiry into an offence under S. 161, 
I.P.G. as that section is not mentioned in S. 19S. supra, 17 Cr. L.J. 388 = 33 Ind, Cas 620. 
Moreover the jaiisdiction to make a complaint of Conrt under this section is limited only to 
offences mentioned in 8. 195 (1) (6) and (d and not to offences mentioned In 8. 195 (1) (a), 

2 Luck.' 395. Tbe recent amendment to this eeetion and 8, 195 tupra, have reenlted in 
connecting the two ECcUons more closely together and they must be read together, 2 Ran. 374, 
foUowing 15 H. 224; 18 U.L.T. 433 ; 14 Bom. L.H. 968 ; 18 B. SSI and 22 C. 1004. The 
expression “ Court "ocourrlng In S. 195 supra, isol wider scope than tbe expression "Oivll, 
Criminal or Revenue Court " occurring, to this section, i Pat. 21 ; 43 A. 60. This section 
lays down tbs procedure to be adopted In eases falling tinder 8. 195 (1) (5) and 
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fc), vit., oOoncoB rolnting to publfo justice ftod otienccs lelattng to ^ocomcDts pro' 
ducfid or given inopidonco Jo proceeding* betoro Civil, Rovenuo or CrimioAl Courts sod 
not to B. 105 (1) (a) denling »)th contempta oMaiv/uI authority oi public servants. The 
Court may aot sue MOiu or may do bo on the applicAtlon msde to it io this boh'i}/. The 
oiTniico must appear to have been committed In or in rolatioa to any proceeding (not merely 
judicial proceeding ns beforo) in any Court and tba Court must bo sntis/led that it is expedient 
]□ the Interests ot justioo that an Iniquity Bhould bo made into the case. The Court alter 
recording n finding may mako n complaint in irctUng signed by tb« proaldlog ofTicoc aud 
forward the samo to a Pirst-olass Maglstrito baving jurisdiotion. In the presldonoy town tha 
Chief I'rosidoney Magistraio was deemed to be a First class Magistrate, but curiously enough 
no provision was made when an ofTooce U alleged to bo committed bofore the Oblof Presidency 
Magistrate. Now by thQne\vamendataRt,vu,6.(>of Act It of 102G this omission has been recti* 
fled by omitting (ha uord ‘ Chief.' The Court may take sufllcient security for the appearaaco 
of the ncoused before such Maglstntto and la non-hailabls olTeoeos send theaecusod In custody 
and may bind over persons to give evidenoo befon the Magistrate. To avoid laconventenco, 
the providing oQicer need uot appear before A Magistrate to givo a sworn statoment and oa 
receipt of n complaint the Magistrato shall prooced acoordtng to law as if on complaint 
made under S. SOO, SMy>rd. When a Court bae taken cognizance of the oSenee of perjury 
on a sanotlon granted, beloro tbe amended Oodecamo into force but has not completed 
the trial bolero the amended Code which aboilibed aanotlons tbo trial can go on without 
n fresh complaint ot Court underthis soetlon, 49 M.L.J.276-22 L W. 554 =>1923 K.W.K.66B. 
Once a Court is properly seised «t a case nny Bubee<iuoot amoodmeot of law except one wbloh 
takes Away Its juslsdiotiOQ to try (be oflencooannot aOect tbo Court's autborlty to proceed 
with the (rial. The oonseguencs of nn amoRdmentof procedure is&ol thstai! maltexapro* 
periy begun uudor the old proeedure colfapsenad have to be begun again underthooew 
proecdura, but that they should be eooMnued under (ho now procedure from timo to time 
wbeu thonew proeeduro earao into force. ]f tbie was the intention of tbs Legislature it 
would have Slid so. fbidp. 2?B. The (aw does not compot a detailed inouiry. Thegr.mt 
of a right of Appeal under 8. t76D has not conferred any new right npon tha aecused end 
tho extent of tbs preliminary inguiry la atill left to the disorctioo of the Court, 4 Pat 494. 
It Is not obligatory on N Court to watt tiff (ho (ormination of the prooeedinga (n Court In 
rorpoot of wbloh tbooflonod isailogod to have beoo oommlltod to start proceedings under 
this eoctioii, 27CF L.J 124<}n9Slnd Cfts. 97. butibeprupoc time to take notion, say, against 
A witness for perjury will bo at (bo time of proaouoolog tho Judgment (n the main ease. 
Any ROtiOQ taken in tho ooorso of the trial le bound to strike terror In the heart ol the other 
witnesses esplolaliy defence witnesses and (hey would be mostunwilliag to givo evidence, and 
this would bo projudioi'ilio the accused, 29Cr.L-d. dCislOQ Ind. Cat. 43S. Proccodlngs 
under this sootion when they roiatc to thoments of tbestatoment made by witnesses In Court,' 
if started before tho clobo of the trial, aro o.alcul>ted to seriously aHect the case ol the party 
who calls theoi, as such notion is bound to frighten the romalnlng witnesses who must 
assume It ns nn indication of tbo troalmout they themselves are Ukoiy to receive If (hoy made 
similar staiomont in Court, 39 Cr. L J. t39sllS Ind. Cas. 331,/ofloto>up, 29 C.W.N, 316«< 
20 Cf. L J. 1249«69 Ind. Oat. 993, Aclloa should not bo taken before all the probooution 
witnesses nrooroas-oxnminod aud without giving the aooused an opportunity to show the 
falsity ol tho prosoontion ovidanco aod snob aotlon Is obviously premature, 1912 M W.N. 400 
«11ULT I91nl3 Cr. L.J. f 4 t *>13 fud. Cas. 832. Whcco auoQenoe is committed before 
a Judge And ho is transferred, his suocessor can validly take actlou under this aeotlon. It Is 
clear whoihuT the Judge or presiding olSoer is (bo same or a diSerent person, ths Court 
remains the same, aod It is (ho Court (hat fs to mska the oompUint, 29 Cr, L.J. l(12d»112 
Ind. Cas. 93Q. 

Civil, Revrfnue or Criminal CQurt.*~Tha torm ''Oourt" used in this sad S. 105 has 
a wider mwioing than Court ol justice as defloedlo the I.P.O., and Itfaoludas a (ribunaf 

entitled to deal wlih » particular mtlCsr And autbotisod to receive evidonoo thereof, 
45 0. 685. The Court entitled to take action under this soollou, «ir., to make a complaint 
ol Court, is the Court, whtoh disposed ol (he ease and not tbo Court whore the complaint' 
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»»»rriKln»JJyfilf4.83C iSS, wb»re« C.W.H. » wfi S C.W.K. 83 \t foVovtii. Otmrklly 
thew Unct raoch difTicnUy t« lo «h»l It »CI*H er CW»n!n*J Conrt. Dul th** dICically 
In finflinc col whtlbfr • TUtcnoe officer ftcDnic undtr Ihlt tPcUon l» » Court In 84 K. 181 
}t htld, Ihtl a «ben boldiRRnn lo<iairy «« tn whether trtnifer of Iht n.rmet 

In ■ Itnd reptler ifaonid be mtde or not. li • rereoue Coarl, bwtn^e be «rai authorUed 
unde* Madrat Act III o( 16C8 to iwUa eefdenca and decide the question of trmtfer 
and wan therefore a trihuoal empowered to deal with a particular matter and aulho- 
Ti«ed to tfctivt eridenca on that matter In order to enable hint to arrlre at a 
determfnatioo. 23 H.LJ 123>(igiS) U.Vf.It 177-8 MV. 138-13 Cr LJ2Ila23lRd. 
Cai.«7. 6«17 C. 872; 4SC. SMaodSSS. K MajtUtrale holdiOBan Inquiry under S. 83 
of the liccal practitioner'e Act l» » Court. 9 A-I« 7 i58»l3 Cr. I* J. 1M"13 Ind. Cai 1089. 
Where the Collector was actlrR aa a Retenoe Court and was cicreUinB judicial powers In 
aettioR aside the order of a Deputy Collector, he wat iuhjeel to the superlutendence of tho 
HiRh Court and hit order waa TeTenlble under 8. 118, 0.r.C., and alao under 8. 107 ol the 
GoTcmmentof India Act and the ItlRfa Court ert aside the order directing the institution of 
crimloal proceedloRs, 85 Ce. t 7. 11G3-99 Ind. Cat. ttl. A IllRb Court while exercltinR its 
reeitlou under the Code can take action under this ecetton and lay a eosipltlnl of Court, 
power* ol 8 Ran 383 (F 8.). I\*h(re a Betsioaa JodRc In the course o! a Bculone trial makes an 
inquiry »olo the conduct cf the Jury asto which cTccptlon was taken and records erldencs, the 
Judge 11 entitled to make a complaint ol Court under Ibis section In respect oM site ctldeuce 
glrcn lu the inquiry before the Judge, which te cettalaly a judicial inquiry, 44 C. 279. See 
lob'Seeiien (8)ot 8 198 at to what are Incloded In the term** Court,'* *' Coort'* in this section 
Ineludet the tucecMor of the Judge before whom the alleged oflenee waa alleged to bate been 
oommitted, 4 Lah S3 : 87 C 643 : 84 A. 393: 8 Has. 43 : 13 C.W.H.691 : 38 D. 134:89.U. 831 f 
22 A LJ. 772; 18 A L J. !«»• tS Cr. L J. 9?w2? lad. Cal. 14} ; 15 C.W.K. eOlwU C.LJ, 
I23si8 Cr. L J. 209-10 Idd Cat. 66 : 27 Cr, L.J. 887 *>83 Ind. Cal. 391 : 80 Cp. L.J. 688w 
117 lad. Cat 606. The Court coatecnplated herein U the Court before which the ofleuee 1> 
alleged to hare been commit led The fact that a partleglsr DisUtet Is Lskeo out e! the 
jariadlctioa of a pirtlcular SeaslouadleUiouaudconstUuleda now Sessions dlyiilon, will not 
giro the cew SesaioDs Court power to make a contpislot of Court rolatiug to an oQeoco 
alleged to bare been commitced before (he Judge of the orfglasl Sessfoui dirisloQ, and (be 
new Besslons Judge canuot bo regarded as the tueceMor ot the oriyinil Sessions Judge, 23 
Bora L R. 1256»2S Cr. L.J. 49=69 Ind.Cas. 61. When a suit is tried by a Judge of the High 
Court, the term ** Court " oocurriog lu the eectioo must be taken to masn the High Court. 
Any Judge ol the High Goutt bM theieforo power to best aud dispose of an application under 
this section whether the tasilerout of which the applicstiou arisc-s was heard by hint or 
some other Judge. Ho donbt as a matter ot couTenienco that would seldom bo done, but 
where the Judge has ceased to hold ofBce tberele nothing In the laognage of the eeotlou to 
preveut auy Judge from disposing of the matter. The result at the araeudmeat cf the Code 
has robbed decisions upon the terms o! the former Code, ot much ol their signibeaDce, 49 B. 
710 where 33 C. 163 : 34 C. 591; 37C. 642 are fc/erred to, 43 A. 60. The word “Court'* 
inciudes aCouit in which n deposit is made under 8. 83 of the Transfer ot Property Act and 
BUeh a Court Is entitled under this aection to make a complaint in writing with respect of a 
document filed with such an appiicaiioo, 6 Fat. 24. A District Registrar, is not a Ciril, 
Criminal or Berenne Court under this seolioo. 2 Pat. 439. It cannot be suggested - 
that Election Commissioners were either Cfsil ot Criminal Court- Tbelt fnnctioi) 
was obriously not that of either of such Courts. Eleotion Commissioners were of oploiou. 
that they were a Ciril Court and relied on the definition of ‘ Court 'in B. 3 of the- 
Indiau Evidence Act, hut 8. 6 of Act of 1920 (Election OSences loqoities Act} 

makes the provisions ot the ludiau Evidence Act applicable subject to tbe provisions ol 
the former Act. Even if the Election Commissioners are legally entitled to take evidence 
that would -sake (hem a Court aud uot a eivtl Osati, The Election Oommissloners have 
not the powers of a civil Court and tbeir power u restricted to matters in B. 5 of ActXXSIX 
of 1920 which makes no mention of this sectioa but Tefecs to Bs, 480 and 482 of the Cbde. 
Election Commissioners are uot a civil Court and therefore had no power to take action 
under this eectlon. but the Bieh Court euterlalaed an anneal (mm the order and ' 
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Eetting aaide the order made ncder this seetloOi maintained it as a ' oompUInt ' under B. l9o 
supra. 47 A. 934 where 47 A. S13 ; 4S C. S83 : S2 C. 1 ; 36 H, 72 ; 43 C. 926 ; 24 C h. J. 233 
are referrtd to. 

Whether on application made to It In this behalf or otherwise. — These words 
have been newl^ added enabling a party to more the Court to take action under this section 
by making a complaint in writing against a person. The complaint required by this section 
must be a formal complaint as deSned in 8. 4 (1) (A) supra, and when it does not comply 
with the provisions of that section, the proceedings are liable to be quashed, 26 Cr. L J 1459 
= 89 Ind. Cas. 1027. This section provides that the complaint may be made by a Court, 
either "on application or otherwise.*' Therefore it is immaterial whether an applicant was 
■a party to the original proceedings in Court. Thera is no reason to reluse to take action, 
because the person applying is not a party hut only brings facts to the notice of the Court, 
if it is expedient in the interests of jnstioe that an enquiry should be made into the oSence. 
So a complaint in respect of a forged dooument may be made by the court under this section 
aven though moved to do so by a person not a party to the proceeding in which the document 
was used, 8 Pat. 736 at 739. The fact wbethera private party moves the Court or the Court 
takes action sue tnofu is importaut for purposes of appeal. In 30 Cr. L J. 163= 113 lod. Cas. 
337, it was held that uo appeal lay when the Court acts sue motu uudei this section. Actiou 
can be taken under this seoticn by the Court and a person can be called upon to show cause 
even though previous proceedioga under this eectiou had been dismissed for non-prosecution 
by a party, 8 Pat- 376. 

Expedient In the Interests of Justice. — ^These words are new and the sole consider- 
ation is whether the eoda of justice require the initiation of prooeedicgs against a certain 
person. Prosecution for odencea against public justice should be allowed primarily in the 
intezests oi public justice, 37 0. 13 at 20; (19191 Pat. 286; 29 Cz. Ii. 3. 337 = 59 Ind. Cas. Bl7. 
The Court is bound to satisfy itself that the interests of justice require a pioseoution, 
ID U.L I. 117; 1 0.T7.N. 490; see also 26 IS. 116; 4 L. V. 613; 39 M 677. There le no use 
•et passing an order under this section unlesa there isa reasonable probability of a eonriotion, 
24 Cr. t.J. 823=74 IndrCas. 833 ; 28 Cr. L 3. 1067=103 Isd Cas. 831. It is absolutely 
•essential to the validity of an order under this eeotfoa that the Court which passes the order 
Ahonld apply its mind to the matter upon Its merits and when this essential oondition la 
wanting, tbe order cannot be suetained Where in a case, a Sesaione Judge passed the follw- 
ing order : "the accused want to be let off but ae ilr. Justice Walsh has ordered me to 
-prosecute them, I cannot help them. 1 therefore order their prosecution," !t was set aside 
by the High Court as uusuatainable, 26 Cr. L.3. 18=83 Ind. Cas. 493. A complaint of 
Court is not to be &ied merely because tbeie is a contradictiou in tbe evidence ol tbe witness 
but only when it is in the interests of jnstioe, ^ Or. L. J. 221=113 Ind. Cas. 842, It is not 
customary to prosecute persons under tbisseotlon in mere matters of oath against oath; 
which may be a questlcn of pnblio policy rather than a question of law. It would be mani* 
iestly absurd at the end of most criminal liials to send all the alibi witnesses up for trial 
under this section, 39 M. L. T. 414=26 LW. 479-28 Cr L J 1007 (1) = ]03 Ind. Cas. 
831 (1), If a false statement made is clearly immaterial aud nothing hinges on it, then the 
-case is not a fit one fat making a complaint of Const to prosecute the witness, 28 Cr. L. J. 
310=100 Ind, Cas. 534. Prosecution should cot be started wheu it is bound to fall, 28 Cr. 
X J 293=100 Ind. Cas, 373 ; provided that tbe Court is satisfied that a complaint of Court 
•should be filed in the interests of justice, the mete fact that the parties in the appellate Court 
had agreed to compromise the matter or decided to refer it to arbitration cannot take away 
tbe jonsdiction of tbe Court If the ofieuee alleged to have been committed falls under 
S. 195 (1) [b) or (c) supra, 43 A. 793, 

Inquiry Into an offence referred to In S. 195 (I) (b) or (c).— Before the amend- 
ment, tbe words were “ into an ofienoe referred to in B. 195" and there was a good deal of 
-conflict between the various High Oonrtsas to the Interpretation of these words, cu., whether 
they were words of description or limitation Tbe amendment Is in accordance with the 

Full Bench decision in 42 H, 540. which /oKotuing the decisions in. 49 M, 109 and 13 M. 

•224, held that the qaalifyiog olronmstauoes mentioned in 8. 195, supra, are molnded in the 
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fTtrmc* td e. 195. 8«« 2 371; 6 Ub. SI; 3 Kab. <1, 28 C. W. N- BSO. In th<i eon- 

DccUonlbAdccUSOQf In <0 A 116 and 24 ; 1 P»t.L1.29S: [1918] PAt. 8S2:20Cr. L J. 263 b 
49 led Caa. 650 ; 20 Cr. L. J. 630-S2lQd. Caa. 890. ISB.OSt; 14 Bern. L.R. 9S3 t 
83 M. 49 ■! 67 At* do lon^tUw. Tbe JariAdlctiea to tn»lce a eompisint of Coart ti 
limited onij to laeb CAiet At ere prorlded for In «ab-tectlon (t) (4) or (H (0 o{ 8 193, ru/ro. 
Thii tretloQ doct Dot matboriM a eotnplttnl ot Court being Bird with rrgtrd to oRtncet det* 
eribcd in tab*tcctton (1) (a) ot 8. 103,tuf ra, eommilted in or in reiAllon to ad^ proceeding In 
Ooart, 2 Lack 393. Tbere It a dlitinction between tbe procedan to bo Adopted ander 8 195 
(1) (at And ccdet 8. 193 ili (t) Ard (el. la eA*eA MUog under tbe former the oClcer it lo the 
position ot A public eeiTAnt. He ciereleee oo gwaii jodiclAl tnoetlon ot Anp kind. In citcA 
lAltiog onder the Utter be Ia iht pretidlog ofSeer ot a Court exereiiing judIctAl or quasi 
judicitl luDctiont And It It oni; \n eucb rave Action etn be ttken undtr tbit ttctlon And 
A compUint of Court filed, 2 Luck. 6IQ. It erema clear that thii eeetioa mart be retd with 
8. 195, rupra, Aud the LegiiUture did DOt Intend thttCourti ibonld exereiie powera with 
regard to oSenoe* mcntlourd In 8. 195 11} k> unUta conmltled by partlet to the proecedlDga 
in Aueb Court, Ho doubt thli rlew U attended with iflconrcnient eontc«]uence«. It la 
obrloudy dearable that pcraoni who Abetted the ofience not parilea to the proceedinge In 
Court tbould aIio be tried. It It codeAlrmble that Courti »boold beTC power to loUUte 
proceedlngt Agalnit patlle* before It and not Againtt abettOTA. The qurillon of the pnieen- 
lion of the abetton ebould not be left lo Ibe public aplrlt or to the opponent In the ault or 
come other member ot tbe public. Thu tectlon la confinrd lo parllea alone but a JtagljtrAta 
who receiree intormatioD ai to Abettora may act under 6. 190 (1) (c) It ao empowertd and 
then tnoeter tba ciao totomectber itagiatrate aabordloata to blm, 26 A. L J. 46; 98 Cr.LJ. 
978*105 lod. CAt. 892, 23 Cr. L 3 SlsM lad. Ca<. 511. Tbe quretlon whether it waa per- 
SBlasIbU to proceed agaloit a peraun for oSeocea wbkb did not reejulro a complaint of Court 
while other oSeucea alleged to bare been committed by him rwlolred aeonpUInt ot (Tourt araa 
left nsdaclded la 86 C. 1011, la easea tsIllRg uodet 8 195 (1) (a) action by Court under this 
seetlou it iiUrattrat and without iuttadletloo, 2 Luck. 399. The Court has JuttidletloB to 
act only with regard to ofiencca mentioned 10 8.195. It baa tberatore no Jurhdletlon to 
take aelicn (or an oQeoce Under 8. 409, 1.P.O., 1 Luck. 527. B. 193, tv/ra, is a reatrloUre 
aecllon and there is notblog la that or tbta acetion to prorent at^urt from making a com- 
plaint under the ordinary law in respect of an offence under 8. 471, I.P.C., which it finds 
to bare been committed before it, 26 Cr. L.8. 1506 b 90 led. Caa. 290. The (kurt has 
jurisdiction to act under thia aecticn where a forgery is committed in respect ot proceedings 
inContt whether the person proceeded against was a psrty or not, 28 Cr. L J. 305 b 100 Jnd, 
Cas. 259. Tbere if notblngin law to prerent tbe trial of an abettor ot an oScnce by a party 
to a proceeding in Court without a cempUint of Court under this eectfon, 30 Cr. L J. 485= 
If 5 lod. Cas 529.7oUotrinp.32 A 74; 13C.W.N. 565=12 Cr. L.J. 101 = 9 Ind. Cab. 677 and 
?9 Cr. L. J. 652=110 Ind Caa. 108. Ho action abould be taken when tbe circumstancea 
Against the person sought to be proceeded against do cot amount to more than mere sus- 
picion 29 Cr. L. J. 534-109 Ind. Cas. 3S8 ; 30 Cr. L.J. 407 = 115 Ind. Caa 174 

Committed in Or fa refalloci to a proceeding: In that Court —Before tbe amend- 
ment the words were " committed before it or brought under Ite notice in tbe course of a 
judicial proceeding.*' Tbe Tarlous restrictions which existed before, hare now been removed. 
Tbe alleged offence need not be committed before it and it need not be in the course of a 
judicial proceeding. The words* in relatiou to * are sufficiently wide to cover a case where 
the ofience was actually committed before the proceedings are begun In the complaining 
Court. Where a person prefers a false charge to the police, be commits an ofience in relation to 
tbe proceedings in the Bessions Court to which the accused is subsequently committed for 
trial and tberelore tbe Bessions Court Is competent to take action nndcr this section. II two 
ofiences are even remotely connected by tbe relationship of canee and effect, then the first 
may be said to be committed in relation to tbe second. The institniion ot tbe false charge 
io the police may bo considered as the cause ol the proceedings bslore tbe Seesiona (kurt and 
tbe false ease instituted befor the police was in relation to tbe proceedings In tbo Boestons 
-Court, 28 Cr. L. J. 324=100 Ind. Cas. 70S where B Pst. 33 is /olloved. When a person who 
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U alleged to have preferred a false charge to the police, bas also taken the same facts by 
way of a complaint to a Magistrate, a complaint of Court under this section is necessary 
before ho can be prosecuted under S. 211, X.P.C , for preferring the false charge. It would 
be a most extraordinary result if while the Magistrate was still engaged in trying a com* 
plaint and possibly inclined to believe the same, tho complainant could himself be put into 
the dock in another proceeding on the allegation that he had preferred a false charge with 
regard to the same occurrence to the police, 53 M.L J 455 = 1927 U W.N. 694=s39 M.L.T. 
103=26 L. W- 405=28 Cr. L.J. 349=104 Jnd Cas. 625, Jollowing 43 C 1152 and 
7 M. 292, A proceeding under this section need not necessarily be one between two parties 
‘actually cited to appear before the Coart', hat includes proceedings, say, under the Guardian 
and Wards Act for the appointment of a guardian to a minor, 28 Gr.L.J. 388 = 100 Ind. Cas. 
1044. There was a confiict oi opinion as to the appropriate time for taking action under this 
section. When action was taken after the termination of the judicial proceedings before the 
Court, it was held that the Magistrate or Court acted without j'urisdiction as action under 
this section should he taken at or immediately after the termination of the proceedings, 
before the matter has left the Un of the Court, 3l M. 140 ; 32 M. 49; 42 M. 422 ; 34 G. 351; 
40 C. 444, Weir II, 597; 6 U. L. T. 92, but the Bombay High Court took a different view in 
32 B, 184, and even in Madras the Judges were not unanimous, Mtller,J,, dissented from 
the majority view in 31 M, 140, and later on, a Bench of the Madras High Court qusationed 
the correctness of the view expressed and referred the matter to another Full Bench. See 
42 U. 422 and 22 L W, 863a27 Ct. L.J. 230 = 92 Ind. Cas. 456. All this difficulty has been 
got'over by the amendment. See falter discussion at p 850 Even where an offence is commit- 
ted In or in relation to a pcooeediog lo Court but the offence falls under S, 195 (0 (a) supra, 
there is no jarisdiction to act uodsr this action by making a complaint of Court, 2 Buck 395. 
The words " committed in or In relation to any proeeediug before that Court” occur in B. 195 
(1) (6). Proceedings after an «r*parfe decree is set aside must be regarded aseontinuation of the 
trial which eoded In the ex parfe deorea and it is therefore competent to the Court at the 
time of the final disposal of the suit to proceed against a witness under this section who 
gave evidence before the passiogof the ex-porfe decree, for offences under Bs. 193 and 196, 
I,F.O.. 18 L W. 133=25 Cr.L.J. 731=81 Ind. Cas 219. Under 0. ZX, r. 20, C.P 0., it fs the 
duty of the Court which decided a case to give a copy of the judgment on appIioAtion made 
to it. The proceedings arising out of the application to obtain a certified copy Is therefore 
proceedings before the Court. The Court can delegate its powers and the official to which 
such functions are delegsCed really exercises them on behalf of the Court and acts as its 
ministerial officer. He is the cUHtodian of tbe records of the Court on its behalf and 
therefore the application made to that official must also be deemed to have been made to 
the Court and any offence alleged to have been committed m regard to such an application 
is an offence committed in connection with proceedings in Court and a complaint of Court 
is necessary before Initiating a prosecution, 29 Cf. L J. 1023 = 112 lad. Cas. 356, .4n order 
under this section can be passed on the basis ot the evidence recorded under 8. 202 2) supra, 
45 A. 53 ; 24 Cr. L J. 862=74 lad. Cas. 1054 Under the amended section it is not necessary 
that proceedings in Court be judicial aud tbe fact that no action could be taken before the 
amendment of the section and proceedings taken before was bo dropped without any inquiry 
will not preclude action being taken afterwards, 26 Cr. L-J. 170=83 Ind. Cas. 730. 

After auch preliminary Inquiry, If any, as It thinks necessary.-^Preliminary 
inquiry is only optional with tbe Court, 18 Bom. L R 234> It may not be necessary to hold a 
preliminary inquiry. The language of the section is 'such preliminary inquiry, if any, as it 
thinks necessary’. If the Court can come to a finding on any materials which are before it, 
e. < 1 ., statements to the police under 8, 162, supra, made to them in the course ot their 
investlgition of an alleged offence, other tfasu the particular offence which is under con* 
sideratlon in the proceedings under this section, they can be used by the Court in arriving 
at a fiDdlng, 5 Ran. 26. Although the holding of a preliminary Inquiry Is discretionary yet 
when such an inquiry is held whether formal or informal, the Court should carry the 
Investigation to completion so that tbe parson affeoted may have a full opportunity of 
showing cause against bis prosecution, 21 Cr. I, J. 718=.38 Ind. Oas. 62. Sec also 21 Or. L.J. 
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Z9.5I tnd. Cki. ns ; 21 Cr. L.J. 278eS5 M. Cta. 222 : 22 Cr. LJ. fl3-S2 tad. C*a. 655 ; 
23Cr.LJ.«88-77Ind.CM.8SS:23Cr.LJ. 783 k10I lad. Cat. HI. Kellh^ra notice to 
■bow cmnoe ncr a preliminary lo^niry i* indlrpeniable and the perron proceeded a^intt 
cannot compUin ot Iba want ol tneh iD^alry, 19 C.W N. €91 ; 20 C. 474. 6 C.W.K. 2SS; 26 
U.L J. 4S6 : 31 A. 2C7. Allboufib notice to tba perwtna proceeded aRaloit li not euential 
c&der thli eection. It U highly desirable that It ebould be lo glren and the High Gonrt looba 
with dUfaronr npon an order paiiwd withoot notice, 23 Cr. LJ. 433 wT7 lad. Caa. 833; 6 A. 
fiS ; 20 Cr. L J. 777 Notice to the accated la not aa a matter o( law necemry, yet whore the 
proscention hat been ordered on tha eridenoa ol a wiloeti when the petUianar haa no 
oppoTtnnlty to croefcxamlne and whoM evidence ha* thua not been tested. It ii matetially 
irregular to exercise powertnnder thii aection and direct a criminal proscention without 
givisR the person proceeded agalnit a chance to know and meet tha ease against him, 41 H.L. 
J.74./oUoicciin 23 Cr. L.J. 227 (2]-03 Iiid.Cat 1027 (3):!! U L.T. 19lwl912 U. W.R. 
400>1S Cr. L J. 144 b 13 lod. Caa. 832. The preliminary Inqniry la to be held by tha 
Court Itself, 23 Cr. L.J. 636 **103 Ind. Caa. 8t0. A complsint Is In no sense Invalid merely 
becaose the person acensed had no opportnolty of ahowlng canse against the ooroplaini being 
siada Tt It a qaattien of diseretloo whether the Coart ahonldhold a preliminary loquiry 
when held before making a complaint la writing. 30 Cr. L J. 843s>ll5 Ind. Cai. 832. In 
iaitlating proceedings onder thia ■eetlon, the Ooort la not restrloted to the evidence recorded 
at tha ongtnal trial It bat Inherent power to lake aoeh itept aa may be neoestary to 
discharge Ita duty Imposed on it by law. The srordlog of the aection " each preliminary 
ingoiry. as it thinks fit” makes tha position clear, 23 Cr. L.J. 13^73 Ifid. Caj. 703. .When 
the iseldent In respect of which a complaint la mada look place onlilda tha Coort the 
Jndge ought to have bald a preliminary loqoiry to enable him to determine whether them 
woe any ease fit to be aaot to the klaglstrate, 2l C.VT.N. 123. Where the identity of the 
eSeudet Is uneertsin a prelimmery inquiry ought to be held, 23 C. 632 ; 20 C, 474 and 849, 
There is bo provision iu the lectloo as to the manner In which evidence la to be recorded Id 
BU cb pretlmlflsry inquiry. A eummsry of the ststemeot ehould bo made. 42 0. 240. The 
Bature of the preliminary Inquiry It a matter for the diserotlon of the Court. The 
law doee not compel a detailed Inquiry. The gtaut of a right of appeal under 
B. i76B, infra, has not couferred any new right and the extent ot the prell* 
minary inquiry la atill lelt to the discretion ol the Court, 4 Pat 431. What a Court 
haa to decide is (1) whether an ofleoce epecISed inB. 195 (1). (b) & (e) supra, appears to 
have been committed ; (2) whetber it Is expedient In the interoata of justice that it should 
he turtber Inquired into. To arrive at a decision, the Court may, hold such preliminary 
Inquiry aa It thinks necessary. The nature, method and extent ol the Inquiry are entirely 
at Its discretion. The inquiry Is to satisfy the Conrt merely that an offence appears to havo 
been committed. It cannot be held, that the law intended tbat a Court whioh haa complete 
disccetios, to refuse to hold aa iaqolry at all, mast. If it holds one, Issue notice to the party, 
and give him the equivalent of a full'dross tml. The inquiry tbat many of tha rulings 
prescribe, seems to go far beyond the essential reqairements of the seotlou. The preliminary 
inquiry under thia section should be of a natare merely to eatisfy the Coort that an ofieuce 
appears to have been committed. XTotbing more is necessary and a long discussion of a 
decision on the merits is aa Undesirable aa it is unnecessary, 50 M 660 where 31 A. 267 is 
folloved and 6 Pat. L.J 119 and 41 U.L J.74 are nol followed’, see also 15 A. 392 ; 26 A 219; 
lPat.l81:10M. 232 : 8 A.L.J. 237;10A.L.J.217: 21 Cr. L J. ISS^Sl Ind. Cag. 686 ; 
23 Cr. L.J. 133—77 Ind. Cae. 883 ; 23 Cr. L.J. 13^79 Ind. Caa. 703 as to necessity for a 
preliminary inquiry. 

Record a finding: to that effect.— Namely that in bis opinion » proseoaiioa Is 
necessary in the interests of justice. This aection requires that the Court shall record a 
finding that in the circumstances an inquiry into tha ofieuce should be made and a 
complaint on those terms signed by the presiding officer should be filed. A note 
In the margin ot the application to the effect 'write to the District Magistrate about 
the matter and ask him to proceed under 8. 476 ’ is not a complaint within this sectlont 
45 C.L.J. 40=2S Cr. LJ. SIObK^ led. Cat. 436. This seotfon merely says that the 
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Court should record a finding. It does not state that such a finding should be 
supported bj leasous or that it should contain issue for decision but the Court will 
be well advised to give some reasons lor Its order. The order passed without recording 
reason for its finding cannot be set aside merely on that ground,' 27 Cr. L.J. 12d9=98 Ind. 
Oat. 97. To prosecute a person for perjury because he has given evidence which is contra- 
dictory, merely on the basis of that contradiction is a very doubtful procedure- The Judge 
taking action under this section should record a finding to the efieot that it is expedient in 
the interests of justice that an inquiry should be made. When such a finding is not 
recorded it cannot be presumed that the Judge properly cousidered tbe matter and came to a 
right conclusion. From the mero eziatenoe of a contradiction in the evidence it cannot be 
held that an inquiry should be made io the iaterests of justice, 55 C. 1312 at 131$. Where 
the order passed showed that iu the opinion of the Judge, the person proceeded against bad 
given false evidence before him, that order hy itself and in view of tbe proceedings started 
under this section carries the imputation that the Judge must have felt that tbe ends of 
justice required an inquiry into the alleged ofienco before a hfagistrate should take place 
although he has not recorded un express finding, 55 C. 279. Omission to record a finding 
vitiates tbe whole proceedings. Tbe defeot cannot be cured by an argumentativs complaint 
sent by the Judge to the Magistrate, 28L.1I?. 779sig23 H.W.N. 229^30 Cr. L.J. 370^ 
Hi Isd. Cat. 83$. See also 30 Cr. L.J. 22l»llJ Ind. Cas. 842 The finding recorded by the 
Court that an ofienee or ofienccs have been committed by the person to be proceeded against, 
and it is not sufficient to record a finding of two alternative ofiences which are mutually 
inconsistent, 28 Cr. LJ. 888- lOi Ind. Caa. 904. Tbe Court has not only to consider 
whether there is a prtma /acts case but also whether it is expedient in the interests of 
justice to file a complaint of Court, 30 Op. L J. 666 at 667=116 Ind. Cas. 711. 

Make a eompialnt thereof In writing aigned by the presiding officer." 
For a defluiUco of complalut see B. i (1) (b) $ujpra. Before the amendment of 1928, It was 
held by the various High Courts, that action under this section should be taken at oz im* 
mediately after the oonoiuslou of the prooeedmge, before tbe matter bad left the lun of the 
Court. Otherwise tbe proceedings taken wete held to be witbont jurisdicticn, 32U.49 (F.B.); 
8lll.li0(F.B)i34C.591(F.B.):40G.i4l;37G. li2(FB.). Tbe changes made by tbe 
amendment in this section and by tbe enactment of two new Bs, <76A and 476B are 
aignifioant. Under the present sectiwi It is not only tbe Court In which the oflence was 
committed, but also the Court which bears an appeal from that Court which is entitled to 
proceed under this section and a party also Is entitled to move tbe Court to take action under 
this section. The new 8. 476B, provides an appeal both against a complaint made under 
this section as well as against an order refusing to lay a complaint. Ko hard and fast rule 
can be laid down as to within what time a complaint should be made under this section. If 
a Court disposes of a case, on the last working day of a term, and initiate proceedings under 
this section on the first day of the re opening after the long vacatioa it cannot be said that 
the Court acts with undue delay, 22 L.W. 863= 27 Or. L J. 230=92 Ind. Css. 456. The 
power under this section may also be exercised now by any Judge of the Court concerned and 
not only by tbe Judge who tried tbe case, 8 Ban. 48; 1 Ran. 872. By the amendment made 
by B. 6 of Act II of 1926, it is enacted that where tbe Court making tbe complaint is a High 
Court, the complaint may he signed by such officer as the Court may appoint. A letter to 
the Dlstriot Magistrate in which all the facts were stated and concluded by soliciting orders 
in the case was held not to amonnt to a complaint within this section, 40 A. 641; l2A.LJ.88l. 
The fact that the presiding officer of the Court instead of making a formal complaint of Court 
merely directed a copy of bis proceedings to be sent to the District Magistrate for necessary 
action will not vitiate the proceedings as the defect is merely formal, 3 San. 48. The Courtis 
to hold snoh inquiry that its order when sent np to the Magistrate will amount to a complaint 
under B. 200, supra. For that purpose tbe complaining Court must decide upon and name 
the wltnesse* to be examined by the Magistrate or tbe complaint la liable to be dismissed on 
the ground that there are no witnesses. The complaining Court should not leave to the Magis- 
trate to inquire lor himself and find out who the witnesses may be. , In cases falling under 
8. 193, 1.P.O, , giving false evidence, it should be stated what Is the false evidence given by the 
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r«noo toDglit to be proceeded kod It b net tor tbe IbgUtnte to flib kboot In order 

to find oot wbkt eUtemeoti tbe lower Oonrt mej hkee conddered to be blie. Tbe coaplatnt 
itself mntt tneVe tbst deer, (S H. 835 ftt 100. 

Forwtrd It to • Mecbtrate of the Pint Cti<« hiving Jarbdlctlon.^Tbe 
words before tbe emendiseol were " Mod tbe cam for loqolrp or trial to tbe nearest Magta* 
trete of tbe first dess " end dlCenllpiwas felt In coottrniog tbe word "nearest." Itwu 
held that tbe cate xnnst be scot to tbe n«re«t Flrit*Clau lIagUtrat« irrespectlTe of local 
JorisdlcUoD, 13 D. 800; Weir 11, 830. To meet this dlfllenUp tbe etaendment bat been 
made now. Tbe complaint It to be forwarded to tbe MagiitraU of the first class bariog 
jnrlsdietioD, it , ttmtorialjurisiietion oTtr tbe place when tbe eSenoe was committed. 
6. 177, sttpro, enacts that cTcrp oSnice ahalt ordlnatilp be Inquired Into or tried bj a Court 
wilbln tbe local limits of wboee JnrltdietioQ It was committed. ProTltlon Is also mads for 
fecuring tbe atteudaoce of the accused and the wftneeiei and tbe accused are to be seot up to 
tbe Magistrate 00I7 in non •bailable offences. To meet tbs objection tbit a Preeldencp Magis* 
trate wu not Included In tbe term " Flrft>etan Magistrate" It was spedallp enacted that a 
Chief Pretidencj Magistrate shall be deemed to be a Fint'daas Magistrate, but no prorlsIOQ 
was made tor the Chief Pretidencr Magistrate to tabs action under this section and 8. C 0! 
Act II of 1076 anpplled this omission bp omitting tbe word ' Cblet.' Tbe ruliogt In 9 Bom. 
L-B. 1160 : 3 G JiJ, 357 are no longer law. Tbe amendment obtlatea tba dllSenUp felt bp the 
Madras High Court when acting under the section In basing to send the csm toSoidapet 
and not to a Pretidencp Magistrate In the dtp. Tbe complaint can now bemads to aop 
Presidenep Magistrate. • 

Proviso to Sub’SectfOB (1).*-Thts has been newlp added bp Act II of 1926, 8. 6. on 
aceoont of tbe setlons InconTenlenee Jelt bp Judges of tbe Iligb Ocort. Tbe remerks that 
Shaii Z>ol, OJ., in 6 Lab. 31 at 60 are to this effect. * Under tbe new law tbs Court has no 
alternative but to prefer a eompUlnt in writing ......aod ibis procedure In Its appllealion to 

the High Court is open to serious obJecUous. It Is bardlp conilsteot with tbs digoitp of a 
Judge of a High Court that be sboold bare to make aed sign a complaint that Is to be Inqutr* 
«d into bp one of his subordinates and that heebould be treated aod recorded as a eomplalnant 
throogbout tbe proceedings nor Is It lair to tbetac c osed’thet.be should be arraigned in a case 
Instituted on a complaint made bp a Judge of tbe highest tribunal aod bo tried bp a judicial 

officer subordinate to tbe oompUinaot thus giving rise to a reasonable apprebansloa that 

bli conviction is a foregone oooeluslon.' 

Sub'SectlOQ (2).— This lob-seetion laps dowo tbe procedure to be followed on receipt of 
tbe complaint made in writing bp the presiding officer under bie signatore. Tbe proviso (aa) 
to 8. 200, supra. In unmistakable terms tape that when snob a complaint is made nothing in 
that section shall be deemed to require the examination of the complainant. The proviso is 
expreaslp made (0 obviate tbe dlfflcuUp aod inooDvenlence of ptwldlng officers of Courts and 
Pnblio Servants acting as such in the discharge ol offioial dntles from appearing before 
Magistrates to give sworn statements like ordlnsrp oomplalnanti. Bee 6 Lab. 36 at 69, Tbe 
Magistrate on receiving a complaint li underthls sub'seotlon to proceed exaotip as on recelv* 
Ing a complaint under 8. 200, supra, that is oormallp, bo will Issue summons to the 
acoosed and in exceptional eases be will act under 8. 202, supra, record reasons in 
writing for postponing tbe issue of process and make an inqaiepor direct a Magisterial or 
police Inqnlrp or investigation, SO Cr. L.J. 665=119 Ind. Cai. 632. It Is doubtful whether 
a Magistrate will be entitled to dismiss a complaint of Gonrt under S. 202, supra, like a 
complaint made bp a private party. Bee 21 Cr. L4. SlO=S3 Ind. Gas. 670. Where it was held 
that there vras no room lor a prellmlnarp inquiry tba opinion of tbe Court Is a jndicial 
cpinion founded on evidence. It Is not necessary that the Court making a complaint under 
this section shonld state'nnder what section of tbe atatute tbe offence falls and a fallnre to 
epeolfp the section does not render the complaint illegal, 26 Cr. L.J. 1113=83 Ind. Gas. 283, 

Shall thereupon proceed according to Law.— Tbe Magistrate Is bound to proceed 
^tb tbe Investigation of tbe complaint made to him bp a Civil Court under this section ; 
tbe words "shall thereupon proceed according to law" are imperativs and confer juris* 
.diction on tbe Msglstrste, 26 B. 785. Tbe Magistrate is bound to proceed under Chaptera 



85t 


infl CODE OP CBIUIMAD PBOOEDTJBB. [OBAF. XXSV 


former Court is stihordinaU toithin the meaning of section 195, suh- 
section (S), and t^c superior Court way t^ercwpon a/ter notice to the 
parties concerned direct the tcHhdrateal of the complaint or, as the ease 
may he, itself mahe the complaint which the subordinate Court might 
have made under section 476, and if it mahes such complaint the 
Provisions of that section shall apply accordingly. 
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I><noo tCQslit V3 fra««ded acktatt a&4 tt tt col lot l)i« Itkc^itnU to flili ftbogt (q erdcf 
to find OQt wbkt •UUtneaU tb« lower Oonrt atj ^rg eonddered to b« fk|gg. Tbe ^oopltlnt 
ttael! asit cuVg th>t ciMr, tS V. SM nt 490. 

Fervtrd (t to a MttUtrtte et th« Flr«t Ctiig titvinc JarUdtctlon.— Tb« 
wordi before tbe aaradoeot vtN " Mod tbg ca*« for loiolry er Iriti to tbe euroit Ifkuli' 
trkteettbefirttcUfi** tsd dlfSeallftwag tell )a eeeilralnx tbe word '* neemt’* Itwu 
bidd that tbe cMe amt be »nt a tb* near**! Flrtt-ClMi lU^ttraU IrTerpeetWe e{ local 
jorlidicUoa, 43 B. 300; Weir 11. IM. Toawttble dlfSeoKp tbe iaeodment bag b«o 
made cow. Tbt eoaplaint ii a be forwarded a tbe lIa«(itaU ot tbe firet cUee betinx 
jorlkdlcllon. it tUrritorialiuritiieiifffi orer tbe piece wbea tbgeCtnoe wef eoaaUled. 
8. XT7, ntjm, eceetf tbet every ofiroee ibell ordieenlf be ln<]nlred ina or tried by a Conrl 
witbln tbe local limltt of whoee Jariedfettoo It wee oommlllcd, PnTldofl ii ateo aedg for 
aeesrieg tbe atteodeoce of the aceoeed aad the wttoeeece end the aeeoMd are to be gent op a 
tbe UegittreW only la aoa •bailable oCecoee. To aeet ibe objection that a rmldeney Vagif 
taa was not Inclnded In tbe arm ** rint-ctaeg MaglitraU ** It wag gpeclatly cnacl^ that a 
Chief Pretidacy Vagiitrate ebatl be deemed a be a Pint'cleaa tfepiftrate, bat no proTbbtt 
was made for tbe Chief Pmideney VegistraU ateVe eclion ondtr this aecUon and 6. 0 of 
Act II of 192C sapplled this ootsclon by omitting tbg word * Chief.’ Tbg rollogi In 0 Bom. 
LiE. 1149 ; 3 eXhd. 3SX are ao longer law. The amendment obTleUa tbi dlSeoHy felt by tbg 
Uadiu IBgb Coart when acting ender tbe aecUon In baring to eend the cate to Baidepet 
and not to a PreeldcDcy UegUtrate intheclty. Tbe oomplelntcan now bo made to any 
Preaideaey Uagistratc. * 

Provlao to Sub*aectlaa (ll.—Tbla bat bMn newly added by Aet tl of 1928, 8. 8. on 
aeeoont cl tbe terleni Inoonrenleoee ielt by Jodgea ot tbe ITigb Coort. Tbe remarks that 
SbodI Loll CJ., In 6 Lab. 34 at 40 are to tble cfleet. ’ Under tbe new law tbe Coort has do 
atterestlre bat to prefer a eofflpUint ia writing ......and tble procedore in Its application to 

the High Goort fa open to ceriaai oblectione. It te bardly eoniliteat witb tba dlgaliy of a 
lodge of a Bigb Coart that be thosld bare to make and aign a complaint that ie to be Inqoif 
ed into by one olhls aabordinates and tbatbeabonld be treated and recorded as a eomplalnanl 
throagboat tbe proceedlags nor Is It fair to tbe’accased'tbat.bB iboold be arraigned In a ease 
Instituted on a complaint made by a Jadge of tbe bigbut tribanal and be tried by a Jadiclal 
officer anbordlnate to the complaloant......tbog glrlng rise to a reasonable appcebeoslaa Ibal 

big conriction jg a foregone conclaslon.' 

Sub-sectlon (21.— This eab-seotion lays down tbe procedore to bo followed on receipt of 
tbe complaint made In wiltlog by the presiding officer under bia glgnatare. Tbe proviso (aa) 
to 8. 200, tiipra, in unmistakable terms says that when luob a oomplaint is made nothing in 
that section ahall be deemed to require tbe examlaattoa of tbe compialoant. Tbe pcorlio tg 
expressly made toobrlate tbe diffleoUy ead Inoonrenience of presiding officers ot Ooacts and 
Pobilo Berranta acting aa aneb In the dltcbarg* ot offielai dotiee from appearing before 
Vagistratea to glre sworn statements like ordinary complainants. Soe 6 Lab. 34 at 19, Tbe 
Uaglstrate on reeelriDg a complaint Is anderthls snb>seotlon to proceed ezaotly as on recelf 
log a complaint onder 8, 200, supro, that is normally, be will itaoe sammons to the 
aecosed and In exceptional cases he will act nnder 6. 202, npra, record reaioni fa 
wilting for postponing tbe luae ot prooets and make an Inquiry or direct a Magistorlal or 
police inqniry or investigation, 80 Cr. L./. Sl3sfl9 lad. Oai. 882. ItU doubtful wbotber 
a Uagislrate will be entitled to dismiss a complaint ol Conrt under S. 202, tupra, liken 
oomplaint made by a private party. See 2t Cr. L.J. 310-83 Ind. Cat. 170. Where it was held 
that there was no room lor a pieiimlnar; Inquiry the opinion ol tbe Conrt is a jadleUJ 
«ptoioa foanded on evidence. It Is not necessary that the Conrt making a complaiat aodgr 
this section sfaonid state'nnder what section of the statote the ofienee falls and a failnrs 
epeclly the section does not render tbe complaint Illegal, 23 Cr. L.3. 1119s88 Ind. Oag. 283, 

Shall thereupon proceed according to Law.^-The Vsgistrate is bound to proceed 
vritb the fnvestigstlon of tbe complaint made to him by a Civil Conrt nnder this tooUoii « 
tbe words "shall tfaersnpon proceed according to law” are imperatitts and confer ' ‘ 
.diction on the Magistrate, 26 B. 783. Tbe Magistrate la boond to proceed nndei ■ 



Tan CODE OP OBIMIKAL PROOEDORE. 


til 


tOBAP. XXXY 


XVIII, XX and XXI with the InvcatigiHoo but ba Is not boand.to pweood to record erldenco 
and eonvict tho Moused In erery caso. Whero the* matter imputed to the eccusod does 
cot Id the oplnioaolthe Magistrate oonstltute an olfonce Jt rviJl be right and proper to 
discharge tho aeoused. Ho cannot tetum the ease to the Court which sent it to him not can 
tho Court once it has made a complaint of Court oornmit tho aconsed to the Court of Bossion. 
19 W.R. (Cr.) 41. IIo cannot order an ioTostlcatlon under a S02, supra, 21 Cr. L.J, 510=55 
Ind. Caa. 470, hut is competont to dtsohargo the acousod, 5 B.H.C.R. (Cr. Co.) 41, hut when 
a Magistrate after taking oegolwnco of an offence under B. 471 1.P.O., discharged ths aoeused 
on tho ground that oirll suit aubso^aently filed by (he aooused on the basis of the document 
was dismissed and tho complaint of the oteil Court was neoossary beforo ho could proceed 
further it was held that the order of discharge was illegal and the prosecution could proceed 
witboutany complaint of tbeoiri] OoQrt, ffS C. 1011 nrfaere 44 c. 1002 Is dislitsuisM and 
45 U. 028 referred. Ho c&nnot order compenaatioa when dismissing the complaint, 14 Bora. 
LB. 1188 ; be has no jurisdiotion to question tho Talidity of the initiation of prooeedings, 
26 B. 785 ; 13B. 109;28A. 614. 

Sub*9ectIoa (3),*— Power la expressly gWon now at any st.aga to adjourn the hearing 
of the ease until ths appeal preferred against the deolslon arrired at In the judicial proceed* 
Ing out of whioh the matter of the complaint has arisen is decided. Bofoto tho amendment 
tho power to adjourn the oase and to stay proooodlngs before the Magistrate rested on 
jndiotal deoisions iiko, 2dC W.H. llfff ; 15 B. ?29 ; 54 & 84$ • 30 H. 22S ; 13 0.W.N.39S: 
14Bem. L.R. 955 ; 23 0. 623; 5C.Z,.J.255; 15 A. SO; 45 A. ISO; 1905 A.V.N. 2SA 

May If he thlnka t|t.-~This ^res a dtsoroUon to the Magistrate to stay proceedings 
Until the disposal o( the appealil he tbinln that iUs expedient is tho intoreets of jostloe. 
It would he a dangerous doctrine to lay down any hard and fast rule to the effect that a 
Criminal trial or inculry should a! nooesstty he etayed eimply because a cItII suit (or appeal) 
U pending, 13 Q.VI.B, 398 • 34 C. 843 • 43 A. 160. In eaoh ease the Court is to exercise n 
Judicial disorolion in granting a stay ©| proceedings. Bee 49 C.L.J. 40*98 Cr. L.J. 810* 
104 Ind. Cos. 456. 



Ixotaby all the other High Courts and doubted tho PalnalUgb Court, seo « Pat. idU. There 
is no right of appoal when the Court acts stio woli* and net on the application of some party. 
Tho language of the seotion also supports (fats Tlewnud also under the old Coda when the 
Court acted suo mofu there was no appeal provided against, snob orders under this section 
whether action was taben suo rnofu by the Court or at the instance of a private party, tho 
Idea being that there can bo no appeal from the lodging of a oomplatnf, 3ff Cr. L.J, 163* 
113 Ind. Cas, 637. The words ** whether on o^jiltcafton made to it or olbertciss in 6. 476 also 
suggests tbit .lu appeal may not lie when the Court bets mo mofu. When an appeal ilea against 
an order under this section It is not opon to the person proeeoded against to question the 
validity of the order before tho Magistrate or Judge who takes oognizanoe ot the case in the 
complaint of Court at the trial 'exercising his right of appeal spcolally coofemdeow. 
43C.L.J. 19aat 196*30 Cr.L.J. 656*116 Ind. Cos. 633. 

Further Inquiry.— Whore action Is taken under this ooetion by lodging a complaint 
of Court In wtiUng before a Magistrate, and (he Magistrate dtsoharges tho aooused, U Is open 
to a private party to move the Bosslona Judge to revise the order of disobarga and direot a 
further inquiry into the ease. In every case somebody mnst bring to the nottoa el tho 
•nperior Ooort, (heorderof disobvrge. as f( oaaoot be supposed (fast K IsawaroofalJ the 
orders el dtsch&rgo passed by Magistrates within its jurisdiction and there Is nothing in tho 
Code to limit the persons who can bring the matter to the notice of the superior Courts. 
The words used In S. <56, supra, are **on examining any record under B. 435, or olberwiso, 

49 A. 230. The dlsobarga or aequltUl ©f an amused person for want of a corupluot of Court 
under (his section by the oiEoer competent to prefer such a complaint wilt not debar a 
■ubssqnent (rivt of (be sicettied for (he same offence with the comptsiat of Court In writing 
by such oQleer, 62 B. 257, where 40 B. 97 :'37 A. 107 tn/oUcved and 38 U. 308 not/oUouvd. 



8. 47CA— 476B1 rncxJEounn in ca6e or orrRNcns AFrncrmo justicr. 853 


4-76A. The jiOKtr conftrrcd cn Civil, litvtnue ani CrimtJiaJ 
Courts hj section 47G^ <wl-5fcfiOrt {l)t vxay he 
exercised^ in respect of ony offence referred to 
**** therein and alleged to have been committed in or in 
rf/ation w any j>roc«ain 7 t« any imca Conn, by 
the Court to tchich such former Court i* subordinate icithin the mean- 
ing of section J95, sub-section (3)^ in any ease in xohich such former 
Court has neither made a complaint under section 47G in respect of such 
offence nor rejected an application for the making of such complaint ; 
and, xchere the superior Court makes such complaint, \the provisions of 
section 470 shall apply accordingly, 

Tbe newlf amended 6. 470, tLU leetlon and 47CO hare UVea tbo place ol the old 8i. 19 
and 47C. When * Sobordinate Jod^t attoired tba procMdloRt ander 8. 193 to bo dropped 
wUboui paulng anp order o! reJeeUoo U U qoUo open to tbs Dlitriet Maglitrato to loitract 
tbs Fablle rrOMcator to mors tbs DUtriet Coartto lake acHon coder 6. 47CA, 4 Pat. 3) 

at 31. Tbii sectloa ti new aod maket profUlon where a 01*11, Rerenos or Criminal Ooart 

has omitted to eomplaia. In toch a caas a soperior Court li empowered to act coder B, 476. 
siipra, sod make a ecmplalot of Coert. 6. 470, tupro, daala with tbs proeeduro to bo adopted 
In cases referred to in 6. 193 (1) (6] or (r) atipfo. bj a Coert with regard to oSeneea which 
appear to hare been committed In or In relation to a proccedlOR in that Coorl and this section 
confers certato powers epoo a superior Coert where the subordioato Court bu omitted to taka 
aetloD, The aebeme of the section is that ft the sobordlnats Court baa DsUbet mads a 
eomplsiot nor rejected ac appUcatioo for the making of a eomplalot then the superior Court 
map taka action and make a eompUInt io respect of socb cOeoee. This eeclloo does not 
applp to a case where the subordinate Court rejected an application made to It tor making a 
complaict sod Ic snob a casQ tbe next seetioo aloes will apply, 62 C. 1009. Uodet this 
section the eoperlar Court has jurisdiction to Interfere and file a complaiot only In two 
contiogeneles (a) the lower Court has not mads a complaint under S. 47C, lUpra, (6) that It 
baa not rejected an application to make each a complaint. The loctfon Is noser Intendod to 
apply to the ease ol a Court not Invoking a power which it never bad power to Invoke . 
Where before the amendment the aubordioats Court bad granted SBoctlon under S 195 tor 
the prosecution, but each eanction bad lapsed by lbs passing of the amended code, the 
remedy oi the patty is to move (be Bobordlnato court to prefer complaint of Court under 
8. 476 as amended and not to move tbo superior Coart under this section to make a 
complaint, 23 &LI, &i3a26 Cr. L Ind. Cas 35$. This section applies only to 

cases where the subordinate Court has neither made a complaint suo mo(u nor rejected an 
application by a party for making such a complaint and a complaint of Court made by an 
appellate Court on appeal under 8. 47CB is not a complaint contemplated by S 476, iupra, 
even though the provisions ol that section are made applicable to it by the former section 
51 U, 777. The word * rejected ' in this sootion means rejected after consideration of tha 
merits. This section empowers the soperior Court to take action when the lower Court has 
pot taken action at all or when the lower Court has not rejected an application msde to it to 
take action. This seems to show that the superior Court canuot taka action when either the 
lower Conrt has not taken action or alter coosidecing the matter before it has rejected an 
application to take action nedet S. 476, supra. When an application presented for proper 
'action has been withdrawn without a consideration on the merits, it cannot be said that 
the application for purposes of this section Is cojeeted, 62 B. 768. 

476B. Any person on whose application any Civil, Bevenue or 
Criminal Court has refused to make a complaint 
Appeals. under section 476 or section 476A,oragainst whom 

such a complaint has been made, may appeal to the Court to which such 
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former Court is ' subordinate toithin the meaning of section 195, sub- 
section (8), and the superior Court may thereupon after notice to the 
parties concerned direct the withdrawal of the complaint or, as the case 
may be, itself mahe the complaint which the subordinate Court might 
have made under section 476, and if it makes such complaint the 
provisions of that section shall apply accordingly. 


Scope ot the section.— ThU eecllon is &ew sod has hseo enaoUd to the plscaot 
the oiiginal soh-secUon (6) o! 8. 195. supra, which gave the appellate Ooart tbs powet of 
tevetsiog an order granting sanction or an order b; a Court institating a complaint. S. 195, (6) 
UseU provides for a lemedp in estes where a oomplaiat In wciticg Is filed b; a pnhUo eerrant 
under 8^ 195 (l) (a), vis., the superior public servant is authorised to dlreot a TTitbdrawal 
of such complaint, 28 Cr. LJ. 547=102 lad. Css. 433, It provides an appeal where a Civil 
Bevenne or Criminal Court refuses to make a complaint of Court on the application of any 
person or makes a complaint against a person under B. 476, supra- The section gives a right 
ot appeal not only to the person against whom tfaecomplaint of Court has bean made but also 
to the person wboae application to the Court for making a complaint ofConrt has been rejected, 
but this section does not give a right of appeal to a parson against whom the Court suo molu 
files a complaint and not on the application of some party. The word 'sooh complaint' 
OQCVLtiicg in this section means a complaint made on an application and not any complaint 
hy Court nnder S. 476 or 8, 476A, suj>ra.Having ngsrd to the genesis of the section thisintet' 
pretatioB seems to be oorreot. In the old Code there was no provision for an appeal against 
an order under thie section to the person against whom a complaint was filed, the prinoiplo 
being that there can be no appeal If any person chooses to lodge a complaint whether he bo 
a private ludlvidoal or a Court, i.e., then can be no appeal against the act of lodging a com* 
plaint, So Cr. h J. 163= 113 Ind. Cas. 937. ^e words ot 8. 476 supra to the eSeot “ whether 
flo applieadan made to it or athsrtciso "eeem clearly to support this view. II 
the Subordinate Court has neither made a complaint nor rejected an application then 
this s«ti<m cannot apply and ooder 8. 476A., supra, the superior Court is empowered 
to take action and make a complaint ot Court Where the Subordinate Court has rejected 
the application for making such oomplaiut of Court then the procedure contemplated 
hy the Code is by -way of an appeal to the euperior Court under this eection, 52 C. 1009. 
Where the trial Court which bad the advantage of seeing the witness in the box 
and was cogniiaut of the lull facts io oouneotlon with the case io which the witness 
was examined did not think it right to make a complaiut of Oonrt against the witness 
for giving false evldeoee, the appellate Oonrt ebonld have been chary in taking a dlfierent 


view nnlees a case was clearly made out lot tbe prosecntion of the witness, 21 Cr. L.J. 
800 at 502ia59 lad. Cai. 660. B. 195 (3) specified the Court to whioh snob appeals 
are to be preferred. The snperlor Court may tberenpon give notice to the patties 
concerned and either direct the withdrawal of tbe complaint made by the inferior 
Coart or make the complaint which the iolerior Court might have made but bad refused 
to make. By this section tbe Legislature intended that the eppellate Court In cases of 
appeals nnder this seetlon should reconsider tbe entire matter on the merits and while 
allowing reasonable weight to tbe opinion of tbeConrt below, should nevertheless reconsider 
tbe question of the propriety of the order appealed against npon a complete review of tbe 
entire facts. It the appellate Court is not eatisfied that a^tma /nets case has been made 
out, tbe order appealed against mast besetaude. Tbe words occurring in S, 476, suprd. 
" ofieuce which apptaia to have been commuted" seems to have been used to mean that 
tbe facta before tbeConrt unless rebutted show that an oSenos has beta committed) 
83 A.LJ. 518—25 Cr, L.J. 1128=88 Ind. Cae. 858, This section gives a right of appeal to 
^ 4 .* implstes that an appeal la 

, " Bee88 C. 932,/oHotwtP 

• "1* “a*, the appellate Court's order 

" ■ • ■ I not eontemplate that any 



B. 476B1 rnocuDUHB in casb op optbncrb APpitcnNo jrffncr- 

CmUoUrTtl •bcroia eUjt* Wlwi>en lhtr»Mln«®l • t» U 

13*40 asa Ih# actual nUInjt cl lb* t*tBt aod lk*r*lef# an *rrr»l I* imI frca U# 

CoaioRol tbaConri that a eomr^alot ilienM ba tsade bsl Inmtba tsalinic! tbt conflitaL 
Tbt T»ew 1* InrtbtT •■on’orttdby IbaaroTiltJlltl S.AIC^bltb rtMlAM Vbat tbt Ce^m alt 0 t 
maWnginch rrtllnjlnary Inquiry, I! any. aaUthloka Br<»»Mr 7 , B)*y mrr4 a finain* Uat 
It li cTTcdlent In the Iniemti el ]sit>e« tbatan Inquiry fbnuM U tsa^a IdV» an cfttM* 
Kfcrred to In 8. X93 (1) ( 1 ) and (0 "til maW a eo 0 rlalnt tfarracl Id vrlllnc. Tbt y^rvv 
a^lnit whom inch a flodlcs It rwordiid It afl«l«4 by It only whm a e^pUlnl It a; to ally 
zsada 6 o time (or ay pcali bcfilni to mo (rom tha data on which th* romplatat I* Dtda aad 
not Irom the data ol Ihaerder dlrtcUnn a eoraplalot to ha drawn op, 7 Lah. 77; 8 # C. (77, 
/olZotnny 7Uh.77andS7B. ie<:a(aaUo97C.S03land57C. nl. Sfoarerwid aypaal llaa 

to the irigh Court, 81 H. 777 ; 6 Uh. Sf ; B Has. 877 ; 89 C 879 and 7iS ; 89 6 . (01. 

An appeal U prorlded herein and without ciercltlflit that right efaypaal. It it Dot cp«a 
to a person agalnit whom a eomplalat ot Court it tnadt to qoratlon tha ratldlty c( iha 
complaint before thi trial Court. Tht Coda itqolrea eartaln proewedlngt ibali cot be Inill* 
tatad unlcit there li a complaint and whether there la a ralid cnmpUlol It a quretlon which 
can only be agitated In tba manner prorlded in tbiaaeetlon, 49 CL. J. 177 at 119. An appeal 
under tba Coda la gieen by thli aection and tbta being an application el a crlmloal eatora it 
would not be proper lor the appellate Oonrt to attend tha tima gltm (or lha appeal tren II 
the delay arieea In conae^oenee et any gennlna mlilala which eonid bare been arerted by • 
proper leqniry. Under the Coda no application (or teelalon Ilea In eaiee In which an appeal 
Uaa and theratoea it U Impoatlble (or tbaappatlant to IntoVa tba IlIgbCouit's ratUlonat 
jurlidletlon belora exbaoittag hie remedy by way o( appeal, ^^'b 0 n Ibt complaint o( Couri 
la filed by a clrU Court the power o( tba nigh Conrt nndtt B. its, C.r C , cannot b* Ineokad 
without firit enhauttlog the remedy by way ot appeal. Tbit particular Joriidletlen ol 
taking action under &’47C, lupro, U glren to the cteil Court by the Crimlaal rroeedora 
Coda ouly aad It lain thaexerttaaeltbat etlmlnal }uTl*dlttloa the tlall Court U aatlsg lot 
a particular parposa. “ Any error therefore coumlttod by a Civil Court In exetuUIng epeelal 
jurisdiction so conferred most be corrected K at all by tbs machinery provided by tbe italute 
conferring jatiedlctioo, f.e., by the Criminal Procedors Cods, 77 Cr. L.8. 780 ••99 Ind.Caa. SIB 
but this view ii not accept^ in 78 U. 129; 26 A, 7l3(P.B.);37 C. 711. Bee notes nndet 
tbs heading ‘reoision * at p. 836. The words ol the section Indicate clearly that the Court to 
which appeals lie, II a civil Court makes an order, Is tbe authority or tribunal to 
which auch Conrt Is inbordlnate. Where an order is made by a Dlitrlet Uunill 
bearing a Civil suit, tbe appeal lay to tbe District Judge. Altbougb tbe appeal le 
one allowed by this Code U must be heard by the District Jndgo exercising Civil appelleta 
jarlsdietion and tbe procedure gaTeroiog an appeal of this description fa one wbfeh 
has to besought fotin the (ourcornersoftbeCivilPiocedare Code the provUIons of which 
are applicable. Therefore a District Judge Is empowered to dismiss an appeal for default of 
appearance ot tbe appellant and bis pisader and there Is no Illegality In sneb dismissal, 
83 C. 827. This section gives a right of appeal to a private person ; tbs words ate * any person 
on whose application a Civil, Criminal or Bevenoe Court has refused tomaks a complaint, 
may appeal, eto.' The language does not Indicate that any legal npreseutative of a deceased 
applicant may appeal or support It on bis death, 41 A. 339 ; see <8 H. 83. Art. 16i, II 
Boh. to the Limitation Act, governs such appeals and time taken for obtaining copy of the 
order can be deducted, 47 A. 483. Article 155 appileato to appeals to the High Court, 21 A L.J. 
388B93lnd. Cas.BSl. 

Any person on whose application tbe Court has refused to make a com- 
plaint or atalnst whom such a complaint bas been made.— The word ‘application’ 
ocourrlng herein is very significant and clearly Indicates the circu^ttaDoes under whleb an 
appeal Is allowed under this ssotlon. Jpplieatim must be dlstln^tshed from what the 
, Conrt does svo notu. Tbe language of tbe aectlou suggests that there is no right of appeal 
In all cases where complaints ot Court are made. Tbe reeeut decision of tbe Lahore High 
Court repotted in SO Cr. L.J. 183sll8 Ind. Cat. 837, supports this view. There a District 
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Magistrate ^lio enquired luto a oompUint of rape made b; a woman found the complaint to 
be false and at his own instance filed complaints of Court against the complainant and her 
witnesses under S. 211, 1.F.G., on appeals to the Sessions Judge, dismissed the appeals bolding 
that no appeal lay'to him as the complaint' was made suo motu by the Court and the High Court 
when moved in revision accepted the view of the Se^ions Judge observing thus “ The learned 
Counsel, for petitioners contends that the words ‘such Complaint' referito the previous words a 
complaint under B. 476 or 8. 476A' while the Connsel for the Crown contends that ‘such a 
complaint means a complaint made on an application. Having regard to the genesis of the 
section, the latter interpretation la correct. 8. 476 of the old Code, gave no right of appeal to 
a person against whom a Court filed a complaint at its own instance the principle being that 
there can be no appeal if any person chooses to lodge a complaint whether that person be a 
private individual or a Court, that Is to say, there can be no appeal against the act of lodging 
of a complaint." The words of B. 476 ** whether on a^licafion made to it or ofheransa " 
also clearly seem to support this view. 

May appeal to the Court to which auch Court is aubordinate within 
S. 195 (3). — Sub-section (S) of 8. 195 indicates the Court to which the Court making the 
complaint should he deemed to be enboidinate. A Court should he deemed subordinate to 
the Court to which appeals ordinarily lie from its appealable decrees or sentences, See not^s 
under B, 195 at pp. 3S6-358. The policy of law as laid down in this section is that whenever 
there is a decision by a Court upon an application that a complaint shall be made whether 
that decision he one way or another, there la one appeal from it and no more than one appeal. 
It matters nothing whatever what the result of the appeal may be. If any partieular person 
is (or the first time ordered to he prosecuted by the superior Court, his remedy after that Is to' 
take his defence before a Jury or a Magistrate according to the nature of the oSence. Two 
Courts and only two ate to deal with this preliminary question, as to whether a person shall 
be prosecuted or not. If the second Court it against the person to he prosecuted, be must 
look to the Jury for his safety, 53 C. 763, /oUoiocd in SO Cr.L J. 658t<116 Ind. Cas. 638 i ssa 
also 33 0 836. The policy of the Legislature seems to allow only one appeal against orders 
that may be passed undot 8. 476 supra end not to allow an appeal and a second appeal 
against such orders, 81 U. 777< This section does not provide for a second appeal from an 
order passed by a superior Court 5 Ran. S23/oUowing 48 B. 401 and 6 Lab 36 and dMssnlinp 
Irons, 3 Pat. 262 which took the view that a second appeal Isy, Bee also 4 Lnck, 135; see also 
49 C L J. 342 and 47 C.L.J. 277 which took the same view as in 93 0. 765, Bee also 30 Cr.L.J, 
S82ssll9 Ind. Cas, 812. Although no second appeal lay, the High Court in the exercise of 
its revisional jurisdiotion may set aside the order making the complaint of Court, S3 C. 836 ; 
Bee also 32 C 1009 See also 30 Cr. LJ. 362sllS Ind. Cas. 612. This section gives a 
right of appeal only when a Court has made or refused to make a complaint under 
8. 476or476A supra and neither if these seclioua relate to a complaint made by Court 
on appeal from an order madehy a auhordinate Court refusing to make a complaint. Prom 
such an order no appeal lies, 6 Lah. 56. Ordinarily appeals he from a single Judge 
of the High Court to a Division Beuch hat .the language of this section and 
8, 193 (3) contemplates two Courts so far as the High Court is concerned. Both a Judge sitting 
singly and a Division Bench exercise the Jurisdiotion of the same Court, though one 
exercises original and the other appellate juriediotion of the same Court. It would be entirely 
contrary to the spirit of the Act to hold by reason of this, that B. 395 (3) and this section 
ate inapplicable. The definition of subordination la an arbitrary or conventional one intended 
to meet all cases. In 43 U- S28 (F.B.), It was held before the amendment of the Code in 1923 
that appeals ordinarily lie from a single Judge to the Division Bench of the Court ogainst 
sanction orders and m 43 B. 270 it was held that an appeal Jay to the Division Bench from 
an order by asingie Judge of the original side granting or refusing sanction to prosecute 
before the amendment of the Code. Followjog these decisions it was held In 56 C. 023 that an 
appeal lay to the Division Bench of the High Court from an order of a single Judge 
on the original side making a complaint o( Conrt under 8. 476, supra, Wlieie 
the Chief Judge of the Presidency Ooort of Small Causes makes a complaint of Court 
under 8. 476| supra, it has been held that an appeal lay from such order to the appellate ' 
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•l^eettbs High CoQrt atiS eottotbsPoU Bench e( tbo Coart el SmMI C*af^ orletfaa 
orl(;in») tide o! tbe Iri;bOontt« 48 H. 33S erhere 31 D. 316 U foUmrti, im nolet under 
B, 19S tip. 358. till labmllled ibti due ireS(;bl bee not been ttlecbcd to the wordt 
** orAxMtT] on'TinoI rini /urudirlion ** ocearrlng in 8, 195 (3) when holdinn thti the uppcAl 
le/totbe oppclUte tide end not to tbaoriKloel >!dao! tbe Hljth Court. When * Dlitrlct 
llontil Invested wUb SmsII C»nM powers toebee » compleint ol Court, en eppesi lies from 
each rrdet to the District Court aodnotloft eobordlaste Judge, 37 Cr. L.J. 63<s91 Ind. 
Cm. 387. Where n complaint ol Contt It 8l«d bj n District Munsll itn eppesl lios under 
this eoction to the District Court and Gltll Pneedun Code goTetnisacb an appeat 83 0. 
837, aeoSPat. 138. When eerUin Eteettoo Commiisiooert purported to act under 8, 47C, 
eujwa, pnicsstng to be a CiTil Court and assumed Jarisdietlon, an appeal will 1 Iq even though 
the Commlnioner acted within JuriadlcUon and the High Conrt entertained the appeal, and 
act aside the order o( the ElnUon Commistlonera. 47 A. 631 where IS A. 57S; 13 A.L J. 1113; 
is A.669: 18Cr. L J.77: S)C.L.J. 333 and 43 0.038 anrr/errrdto Articles 180.151, 
157 and 153 ol 8ch. II to the Indian Llrnttatloa Aet, 1?C ot 1003 are obriouslj me-antto 
cover ait orders coder the Code from which an appeal lies. The period of limitation for an 
appeal under this Mclicn under Art 161 when the onler nnder 8. 47C, supra, is completed or 
cuppIemeRted, s‘.«.i Inra the dale when the complaint Is aetoallj made. Tilt the filing ot 
the homplaint the order for porposcs of this section is incomplete, 52 B. 164 at 1C7. /oUoteiny 
7 Lah 77 : 56 C. 932. /olloirin? 83 G 627 ; 44 C. 804 ; 82 C. 1009 : 7 Uh 77 and 82 B 164 ; 
29 Cr. li-J. 72~106 Ind Cat 884. An appeal under this icellon to the High Court from an order 
of the District Court is governed by Art 155 and Art 150 Bch. II to the Limitation Act, being 
au appeal under this Code and must be preferred within CO days ol the order appealed agiinit, 
46G.L.J. 4Qs28Cr.LJ. e40wl04 Ind. Cas 436. TbeaMIcIe ot the Limitation Aetappil* 
cable to appeals to Courts other than the ITigh Court under this section is Ait 151 of 6eh II 
of the Aot, vis., thirty days from the date ol the order appealed ogsmst, 29 C W.N. 103S>a 
42 C.L.J. 120, and the party can avail himself ot 8 19 of the Limitation Act which permits 
el the time taVen (or obtalalog a copy cliheordet appealed against, 47 A. 402. Where the 
tnperior Court entertained an appeal after the expiry oi the thirty diys bolding that then 
was no rale of limitation applicable to a case ol this kind, an oBeoce against the admlnlstra* 
tioQ of justice and instituted » complaint of Conrt after setting aside the order ot she first 
Const the High Court in the exercise ct {is revUional jorisdiction set aside the appellate 
order, 52 C. 1009. An appeal nnder this Code must be disposed of by the appellate Court like 
any other appeal under the Code mere concurrenco with the order cf the lower Court is not 
eu£Bcient (or dieposiug of the appeal. 33 C.W.N. 943 Tbe appellalo Court cannot remand the 
case to tbe lower Court for the eubmiesion of fresh complaint nor can the appellate Court 
take edditioual evidence and dispose of tboeppcal acting on such evidence The provisions 
ci 8. 438. supra, do not apply to appeals under Ibis section, SI Id 303 ; S3 C Ikll nor can 
the appeal be sammarily dealt with by the appellate Court, 54 C 3S3 but it was held in 
49 C.L J. 374, reftrring to 63 C. 1277 and 31 C W II 281 that sn appellate Court has jurisdic* 
tion under this section to remand a ease to the lower Conrt directing it to specify the sections 
of tbe t.P C , and such an order not objected to by the party, he cannot be heard to question 
tbe procedure at any subsequent stage. Where a District Magistrate filed a complaint of 
Court against certain persons for perjury and on appeal under this section , the appellate Court 
while holding that the particular statement aesigned was not proper but substituted another 
statement as the subject-matter of tbe complaint, it was held that tbe procedure was valid* 
as the action of the appellate Conrt amonoted to the setting aside the order of the lower 
Court and the filing of a fresh compiaiDt for a difierent oCence of tbo same nature, 29 Cr. 
L J. 794olll Ind. Gas. 122. When a private party moves tbe Court to take action under 
B,476,supra,aDd theCourt rejects tbe application and after filing an appeal under this section 
be dies, the right to carry on the appeal does not snrvive to his legal representative or to 
anybody else, 47 A. 389. In an appeal against an order nfusing to make a complaint of 
Court the party entitled to receive notice of appeal will be the person sought to bo preceded 
against. But if the appeal Is by tbe person against whom a compUint ot Court has bMo filed 
the opposite party as in all other eases Is the Crown and not tbe person who moved the Cbnrt 
to make a complaint of Court, 29 Cr. L.J. 72^106 Ind. Gas. 584, following S Lah 563. 

103 
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It It iTiAkes a Complaint the Provlalooa of 5. '476, aball apply.*>-lt t1 
aaperlor ConrC makes s complaint tba prOTlsioDf of S, 476, supra, eball applf to snc 
complaint. This is quite clear and necessary. Tbe accused oao be sent In custody to 
Magistrate and the superior Court can bind over any person to give evidence before t1 
Magistrate and tbe Magistrate must pmeed according to law. But all these are qqi 
different from saying that this section mast apply over again and give a right of appeal om 
more to the High Court agaiaat tbe order of the lower Court, S3 C. 763, 

Revision. — Ho further appeal lies to the High Court agaiast the appellate orde 
under this seotion and as a general rule it is undetltabla that the High Court thoul 
interfere in revielon with an appeliata order tefuaing to withdrew a complaint o{ Court whlc 
is in the discretion of the lower Oonit, 7 l>ah. 406. The High Court will not Inteileie exee] 
perhaps under very extraordinary clronmstaocea as the question whether a complaint oiCou 
should ho made or not is almost invariably a matter of discretion and it the lower Con; 
thinks that there should be no complaint of Court it would be undesirable that tbe Hlg 
Court should interfere, 93 B. 401. Bee also 47 A. 462, where the High Court entertained 
revision and sot aside the order of tbe appellate Court directing tbe filing of a complalr 
when tbe Court of first loBtanoe refused to make a complaint. Where a superior Court sei 
aside tbe order of tbe first Court refoaing to file a oomplaint, reasons must be given by tb 
superior Court as to why It thinks that the discretion was not properly exercised and wbe 
no reasons were given the High Court will be jostified in interlericg in revision, 32 G. 471 
Where an order purported to be under 8. 476, tujira, but was not a complaint of Conrt t 
requited by that seotioo tbe HighiOourt interfered io revision, 52 C. 656- In 27 Or. L.J. 1Z40< 
93 lod. Gas. 36, the Rangoon High Court dMtmpuuiiinp, S Pat. 262, set aside in revialo 
an order under S. 476, supra, on tbe gronod that so prima facit ease had been made ou 
and there was no likelihood of secoriog a eonviotloo in a erimiaal Court. In 32 0. lOOS 
the High Coart Interfered in tevlsba when tbe sopetioe Court entertained an appeal whiel 
wu filed mote than thirty daje from ib« date of the original order, bolding that there wa 
no rule o( limitation to a cate of tbie kind. When a oivil Conrt takes action nnde 
8. 476, supra tbe High Court cannot mite the order under Ss. 483 end 439, 4n/ra, 26 Or. U 
523se3 led. Cat. 362. 8. 463, supra, only empowers the High Court to call for teootds o 
iniexiox Criminal Courts and no other, 24 A L J. 217=27 Cr. LJ. 278=22 Ind. C&i,4S4 
47 B.L.T. 268=16 Cr. Rd. 232 =27 Ind.Cat. 204 ; 28 Cr. LJ. 16-29 Ind. Cas.46. Whani 
civil Contt files a complalot ol Court no appeal or revision lies to the High Gonct anr 
6s. 435 and 199 supra, cannot apply. Tbe alteration made in 8 476 supra, has not aSected th< 
Fnil Bench decision in 26 A. 249 on this point, see aiso 24 A.L.J. 217. Zt is also cleat havln; 
Ttgaxd to tbe Isngnage ol 8. 115, C.P.G. no revision on tbe Oivii eide can be eutertolnej 
although tbe cider sought to be revised may have beeen based on faulty apprecistion ol faoti 
Ox based on faulty view ol tbe law and tbe Conrt cannot be held to have exercised a juilsdictios 
not vested in it or failed to have extrolsed a jnrisdictSon vested in it by law or to have aotef 
illegally or with matexial Imgnlarity. Some alteiatiOD in the law Is desirable to obviab 
the difficulty. 8. 176, supra, is a part of the Code and the Legislature in draltiog it doubt 
less considered that 8f. 165 to 139, supra, would operate to afford means whereby the HIgt 
Court Could set aside inch orders. 'Uolortosstely by reason of the Foil Bench decision In, 
36 A- 249. 8. 115 O.P.O. and not Bs 135 and 4S9, supra, applies when Civil Courts aot undei 
8. 476, suj)ra, and tbe language of S. 116. C.P.O. is too narrow to meet a case. Where a Judge 
decides to file a complaint of Const on very losuffieent or wnnggroonds. 8. 116, C.P.O. 
does not empower tbe High Court to loterfere and qnash an abortive criminal prosccntlon, 
19 A. 636. Tbe practice la Madras, and Calcutta la to entertain the application on tbe OlvlI 
side as tbe lllgb Court Caniiat Act under 8s. 4S5 and 439 as tbe oivil Conrt cannot be said 
to be on inferior Criminal Court. Under 8. 6, supra, only the High Conrt, tbe Besilooi Conri 
and the Contta presided over by Magistrates are Criminal Contts. 81 M.L.J. 416 at 132, 
/0)2otdny26M. 139; 26A. 3<9(F.B): 37 0, 714. The long practice previons to 1902 ol 
enlertsinlog snob revisions on the etlmlnal side under Ss. 433 and 439, tupra, was onsettled 
In 1902 126 K. 139J and that nnsettlement teems to have given rise to another settled practice 
daring a long number of years which cannot be qnestioned now, SO ir.L.J. 440 at 4M. 
A new Role in the Crimtnal Rwfss of Fraeiieo in conformity with the deolslon In 26 V. 132 
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ti lo cont<iarl*Uon ty lli* Ifndtii ITIKH CoQtL B** kito 17 K I*T. t68» |B Cr. L.J, 271 r 
90 X. 811 : >8 M.L T. 891 tt 883 ftsd 894 ; 81 M. 803 ind 777 ; 40 C. 4T7«44 C. 818 *1 873 : 
31 O.W.E 8S4kUe4: 83C. 1377aDd838: 23 A. 814: SOCr. LJ. 881«*!1S lnd.C«(.8I3: 
I tTiek. ISS ; Bt A, 838. The lAbera mcb Coat! In SO Cr. L J. e8B«ll8 lad. Ctt. 711. 
Ikkti » diflerent Tlew, 1908 P.R.fCr. J) 8 (r,B.J«7 Cr.L.J. SSl.kDdbeldi Ibttn 
retliloo under E. 439, tvyrn, lie* erea la » c»m nbenn cItII Coori UVm aelloii under 8 476. 
tvyvo. ^Vbere k Collector WM KllBg Mk IWrcnuk Court under tbk Teniney Act and was 
exerclilog }adtclal powers In felling kildk tbk order elk I>rpaty Collector. It enibeldlhst 
be vks lobjecl to the rsTitionsl joriedlellon ol tbs Iligb Court and hli order was 
reriskble by the Higb Coori under B. US, O.P.O. and 8. 107 o! tbeOoTemment ol India Act 
and tba Iligb Court set aiida tba order directing tbs ioitUnllon of criminal proceedlogi, 
28 Cr. L.J. 1S68 b 90 Ind. CsAiiS; Bee aleolS Cr. L J. 296-lDO Ind, Cm. 378. 

Tranater.*~-Tbe appeal eonUmpleted by tblaaecllon would be an appeal trointbe order 
of ibe Court filing a complaint ol Court under 6. 476, when a Dietrlet Judge tr 

aulborited to trantfer an appeal from an order of Ibe Sfnniif, It Ii competent for him 'to 
tnneter an appeal preaented under tbU aection to tba Court ol a Bubordidlosta Judge and 
tba Bobordinala Judge li competent to deal wUh such an appenl, 27 A.L J. 89, /ollotrinj 
49A. S3S. BatteaS0Cr.L.J.SS7wllSlBd. Cat. 812 which held that tbera caonotbaa 
trsnifer by tba Dlitriet lodge. 

Review.— In view of tba fact that an appeal It allowed by tbia aection a ravlew would 
appear undetirable when the Court at first rcloeed to rnaba a eomptaint of Court aud 
generally them ie no prarUton In the Code for a reelew. 49 A. 782. A person may be called 
upon to show causa why he should net baprooeeuted by the Court a second time eTeu thougb 
prsTlQUB proc«<dtogiunder8.478. supra, on tba applications of a party bad beeu dlsmliiad 
for senprosecotion, 8 Pat. 736. /otbirin^ 6 Pat. L.T. 223. 

Coats.— ProceedlsgtusdetB. 108 and 6. t7C, supro, mutt be treated as of aerlmlaal 
and not ofa clrll nature aod tbe ctimloal lawef prooedura la to be applied to them. Tba 
Coda does BOt authorise au order (or payment of costs in those proceedings and it Is not 
possible to jostKy au order for costs with reference to any inherent power of the Court, 
17Cr.L3.184 (l]w33 Ind. Cas Z2^,folUneing SOU. 311. Bee notes under ' costs ’ under 
B, 195, rupra, at p. SS9-360. The Court when exereliing powers under Its raTlsional 
Jurisdiction say under 8. 115, O.P.Q., cannot sward costs. There Is no prorlsion in Chapter 
XXiT ol the Code lor awarding costa eapaclally against one who It not a party to tba cWll 
lillgatlon out ol which proceedings under 8. 476, rupro, were inltiatsd, SI A. 338. 

47T. Be^eaUd hy Act XVIII of 1933, S. 139, 

478. (1) When anj' each offence is committed before anjr Civil 
or Bevenne Court, or brought under the notice of 
any Civil or Bevenue Court in the course of a ]*ndi> 
cial proceeding, and the case is triable exclusively by 
the High Court or Court of Session, or such Givi! oT 
Bevenue Court thinks that it ought to be tried by 
the High Court or Court of Session, such Civil or Bevenue Court may, 
instead of sending the case under section 476 to a Magistrate for 
inquiry, itself complete the inquiry, and commit or hold to bail the 
accused person to take bis trial before the High Court or Court of 
Session, as the case maybe. 

(2) For the purpose of an inquiry under this section the Civil or 
Bevenue Court may exercise all the powers of a-M^istrate ; and its pro- 
ceedings in such inquiry shall be conducted as nearly as may be in 


Power o! GWll and 
BeTenne Courts to 
complete Inquiry aud 
commit to High Court 
or Court of Bessiou. 
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accoc3a,nc0 ‘With the provistoua of Chapter XVHI of Chapitr 
JCXXIII in eases v?kere that Chapter applies 8c3 gbalJ be deemed to 
have been held by a Magistrate. 

Scope of the aectMn.-~TtJl8 flasla wUh » apenJat cafla »5v«w ft Ofvil ot 

RarenDs Conti U esipomteA tocomioH iboMcusedto tlseCcort ot Session issteaA s! aenAmg 
tliscftss tot iaquir^ troa Magiatnto uodftf 8. ilG, awpro, "SS A. SS$ st 6&9 Snob 

Cbatt za.xj complate iha inguirj’ bqA h»m« ftDbftrgaftod eotssiU, ce bsM to bail ^beBccQscd 
pectoo ^oteiTA bis ttUl before tbftOoaii ot Bcsslftof, but the Court 2a bosad to tend the 
Qbfttge *nlth ibe ot&et ol cfttas&HYnec^ ftfidtbft iftoord cf ltt» cft&e to 0 bSftgisttftU ftotbotiied 
tocommU torttiAl aod auob Mfttistnte absll bring iba cose before tbe of BesaKm 
together tsttb the rrUsesseft for prosecntlo o «ad defeseo, 6. itd, tn/ns. Tiie pres&fiti 6s. 47d, 
4 I& B, and Ibte eecttoa bare t>kea ttia p)ac& oI the oii Be. IPS ftsd ftod vhea a subordi' 
mtft dodge aUovse d the ^^roceedioga V>kea by hlca voder S. IPS. supra, to be dropped isstboot 
passiugftof <etdero( rojeotioq, 9t is gaits open to tbsBiatrietKegiatfate to isstrsot tbePabllo 
^coaecator to mote the BiStriot Court to take ftctloo under 8. il5k, tupra, 4 Pat. 2 ist Si. 
WbsB the CivU ot BeveaaeCoatt t^kes&otloo. nader this sectiofi tbs cpapooslbitUy ot t&a 
prosecuCoa mis eatire} 7 tii)oa tbe Court, ISB. SSI stSSS; 29U 331. 

Any such of(«i>ce,.~'Tb{s expression relates to ofiauces referred to la S. 195, aupt^ 
Tliaro -was really a conflict whatbar tba condutoac Iftid down by S. 135, supra, »re also to be 
Incotponted when eonslr&iag Vho Mpte«Aon any »aeh uawnee.*' In 23 0. lOfiSUwesiiftld 
ibattbe word ''oSanos" is cot guMlSed by Uie citonmstaucas under wbiclt it nascomnzUtsd 
AS described in olftuse (e) of lab-seoUou fb) ol 8.195 by ft party to ftt»r proceeding fa ftoy 
Coort. See also lOA.ilB ; ISB.SSt. The btaaru Sigh Court la ibU. 221 took a dlSftieat 
Tie^holdiag Cist tbs oSeaca iRvat base beeaooamitted by a party to tbs proceeding. Tha 
rifttrw&e followed la Id U. Ifldftnd ccufitmed by42H. 3l(l(P.B.). 

D/ou^ht under its notice la the course of fudiclal proceeding.— Tbls saotfos 
(elexe sot only to cSenoos eomaxitted beiote soy Court, Cxsil or Kmense but else raiara tn 
oSeacaa brought uodec its notice la thecooraeof » |odlolftl prooeediog. So let sa Crlmtoftl 
Oonrtt ftra concorsed there Is seyarftte speoSfio prorisfon in 3. 487, tn/ro, 

tnafesd of sending the case under S. 476. —Ibe usaof Jha word 'instead ' la 
elgai&cftut. 'Tbft procedure bere>o cooteloed la only l<llecB^l>Te »ad tba Court ba.s no power 
on (allare of one to adopt the other- The proeeduco ia tills sootfon Is slterBative to that 
CfS. 47G. Th« Court eSBiiot proceed uader both th« seetlone. Whea ft Coati speciSad la 
this accUcD bns the opUoa under this eectioa either to xuaVe s oompUlut ot Court Qhilec 
8. 47Q, supra, at ol cotnmUtlag the cssediriMt to (be Court ol Bessloa. When « clril Conti 
etotled proceedings audes S. 4T<1» supra, it Is not debarred froia OOBiiolttlflg tbs CftM to tba 
Court 0 $ Session under tbU section eiosply becBaea by pos-siaf aa or&arol oammUffleat under 
this (cctlon, Itdeprites Ihspoirsoa prt»oededftga(natQt thatight of appeal saeared to Mm 
Uudat BMtlos 475B, supra, IfaoomplatQt atcoort Is msdo aodarS 47S, tu^a, 4? X. 893. 
When ft Civil Ooart bad osoa eeai » otee under 8 , 476 supra tor inquiry Bad the Magistrate 
after os esi^uity disi^ftrged^ihe acosaed (be Ci«vl Oeurt has no power to caviva iba eavi 
ftgamst the aceused before UsellAud isavs Botloo to Mo to Bbow pstucs why bs ebeatd not ha 
proceeded sgsiast Rstftol&l 363, aorcoa IteonTortprooeadlREiaadef 8. i7S, supra, to one 
uoder this ssctlao sabrequtbtly, 40 fi, 32. 

Itsetr complete the ftiqtlfry.-'A coamlttoeat casnot be made without holdlug the 
prcJimlnery inquiri reqturcd by this eectino, * K. £27 ; Weir If. flS3 ; 22 W.K. (Or.) S2 f i 
W.B. ICr ) 9 The prsHmlaary inquiry saint bs coadoeted ia acaordaone wUh the provisions 
Dl Chapter XVIII. lUjTra. 

And commU — lb is d^scretiOeary to oocimU, 7 B,H.C.8. (Cr. Cft.) 23. II the offeocu 
bftsnoCbrea comailttoa b«lar« (tor is not 00 a exchulTely trlftble by * Court ol Session then 
fattbe; Inquiry u detl'ftbla sol no eosssaUasest {« to he taafis but the ea4ft sent to ft oosa* 
potent btkglsiritft for Inquiry, 4 B. J87. A Coort not bel&g boued taeofflinit, the rasponsf* 
hUity lor Uta proeecution rests entltely OQ }>, gyS.SdI. 
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Sub'icctlon (2).—“ with od« tte^lion p«th*r» 1 bb 

“ wbicb oonlen opoe lay CltU Coort m ft CitII Conti crimJo*! i<o«ni c! »n j kJftd. Etitel* 
"mentt wbJcb cwftUer irpeirlo crptU new jnn^aictien fatva lo t« conitrntd tirieilj. lo 
'* lh6 one ftnd only etM la which 1 know of ctlmlntl jnri^ietisn heirs conterrtd npco Citil 
*' ot Rarenna Court*, rif., B*. 4T8 fttid 4 79 t>l tha Coda of Criminal rtocedore, lha poweri and 
"rrocednre ara laid down In Ttry rtecUa ftftd wall defined Utmi**— ' j yr Kftor,/., to ?S A. 854 
fti 560 The proceedlogt o! ft CitII or Itcreona Coart acllrg nttdcr thia aeclion ihitl ha deemed 
tohhro been held bf ft MaRlitnVa. A commltniest made hj ft CitH or RcTcuue Court 
onder thla aectloo can ha quarhed by tha Iltch Conri coder B 9)S. only on ft point o{ 

law. But It w*i left open whether tn appeal lay coder B. 15 ct the Letten ralent from an 
order o! commitment made by ft Judge allting on the Original Hide of the High Court cztr* 
cUing ordinary original jnriadlctlon hot tea 49 A. 699 and 49 M. 361 which hold that no 
appeal lay ai 6. 216, rtired, control! and modiflea 6. 16 of the l«((eri rttent. tThere a Cirll 
Coort neither examined the wltneeeac In the preeenoe ct tha pcracn aginitwhom action it 
taken nor explained the charge to him the commitment wae queibed ai bad In law, 49 A. 32. 
There le no decided eaie holding that the Clell or Revenoe Court acting coder thia lectlon la 
an Inlerior Criminal Court within B. 4S5, aurrn, empowering a Beailoni Judge to call for 
record! In lueh a case or alay proceedtnga. All that the recllon laya, !i, that for the purpoao 
of Inquiry, under thia aectlon, the Cirll or Rcrenne Court may exerclie all the powen of ft 
Hagittrate and the Inquiry ahall he conducted ae nearly ai may be In accordance wllb the 
prorltioDsln Chapter XVlIIor Chapter JCJlXHI if ItappHee and ahall be deemed to hero 
been held by a Uagiitrate, perhape the taet porticriot enb-icctlon I2| " ahall bo deemed to 
harebeenheldhy aMegiitnto" It is aubrnltUd, makee the Court Inferior to the Besaleua 
Court 

Appeal —There is no right of appeal against an order passed nnder ibla aeetlos. Them 
can he no tight of appeal unless it Is conferred by the statute and tbe only prerlslon In tfab 
Chapter it 8. 476B, tupre, which gWes a right ol appeal against an order passed ender 
8. 476, supra. There Is no corresponding prorltlon rslating to the case ot an order 
ondet this section. It is not for the Court to speculate why co right of appeal has been 
given agelnst an order passed under this section. Tbe fact remains that there is so right 
o! appeal against an order nnder this section, 49 A. 898. No appeal lies against an order of 
commitment under this section made bya Jodgool tbe High Court exercising ordinary original 
oUil jurisdiction as 8. 315, supra, controls and modifies tbe general prOTltlons ol B. 16 o! the 
IiQtters Patent of tbe High Court, 43 U. 361. 

4V9. When any snch commitment is made by a Civil or 
Procedure of Civil Court, the Court shall send the charge 

or Revenue Court in With the Order of commitment and the record of 

such cases. Presidency Magistrate, District 

Magistrate or other Magistrate authorised to commit for trial, and snch 
Magistrate shall bring the case before the High Court or Court of 
Session, as the case may be, together with the witnesses for the 
prosecution and defence. 

This section speaks of the procedure to be adopted by the Civil or the Revenue Court after 
making an order of commitment, t>u., to send the charge with an order of commitment and. 
tbe record of the case to the Presidency Uagietrate, District Zilaglstrate or any other Magia* 
trate anthorised to commit, and such ifagistnle shall bring the case before the High Court 
or Court ot Session with the witnesses for prosecution and defence. When a Judge of the 
High Court on the Original Stdaor a Judge of tha Presidency Small Canse Court or City 
Civil Coort makes a commitment, the procedure is to send the charge with the order of 
commitment and the record to tbe Olriel Presidency Magistrate who shall bring the case 
before the High Court Bessioos. 
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[Chap. XXX7 


480 . (1) When any such offence as is described in section 176, 
, . section 178, section 179, section 180 or section 228 

Pfocodare la cet* . ^ 3 . . , 5 . 

tain caaea of con* of the Indian Feoal Code IS committed m tne view 

or presence of any Civil, Criminal or Eevenne 
Court, the Court may cause the offender to be detained in custody and 
at any time before the rising of the Court on the same day, may, if it 
thinks fit, take cognizance of the offence, and sentence the offender to 
fine not exceeding two hundred rupees, and, in default of payment, to 
simple imprisonment for a term which may extend to one month, unless 
snch fine be sooner paid. 

(2) Nothing in section 29A, or in Chapter XXXlll, shall be 
deemed to apply to proceedings under this section. 

Scope of the eectloa.*— Tbla aeotioa reteM to five oflences meatloaed thereia, namelf, 
S. 175 (amiBBioa to ptoduooe a doetimentj; 8. 178 (relasiog oatb) ; S, 179 (refuaing to answer 
qaeatlooe) ; B. ISQ (telasal to alga atatemoat) ; 8. 913 (mtontloa&l lasalt or ioteitoptloa o! e 
jndloial prooeedlog). Goatempt of Ooart loTolres two Ideas : ( 1 ) contempt of Its power, (9) 
contempt o! its authoritj. Power connotes ability to enforce obedienoe to Us orders and 
authority connotes, Ita JatUdictlon to deotare the law and the righitot the parties. Generally 
speaking contempt of Coart may be oommitted by any conduct tending to bring Ibe authority 
and administration of the law Into disrespeot or disregard or Interfere with or prejudice 
parties or witnesses during the Utigatloa. The teem generally applies to any disrespeet os 
Indignity oSered to Jadges while acting os each. In a ease of inteotlonal Insnlt or Inter* 
ruptlenof a judicial prooeediog, the record mast show the nature, end stage of the judicial 
ficooesltag, in. whloh the Court was iasulted or Interrupted and the nature of the JQsaU eC 
Intetruplion. Talking ootside in the Court Tetandah and relating to come before the Court 
when ordered by the Court does not necesmlly come within this section, 30 Or. Ii.d, 118"> 
US lad. Caa.278. 

Contempt of Court.— The esaence of contempt of Court ft an action or inactlos 
smaucting to an interference with or obitruotion to or having a tendency to interfere with or 
to obstiuot the due adminietiatlon of justice, Ach. Cr. P{., Ev. and Pr. p, 1157. " There are 
three dlfferrent kindi'of contempt, one kind of contempt la seandalialng the Conrt Itself. 
There may likewise be a contempt of this Court iu abnsiog parties who are concerned la 
coses here. There may be also contempt of this Court in prejudicing mankind against 
persons before the cause Is beard. There cannot be anything of greater consequence than to 
keep tbe streams of joitlce clear and pure, that parties may proceed with safety both to 
themselves and their character "—per AordHardu’icle In 26 E.R. 683. Some contempts 
may arise on the face of the Court as by rude and contumoolous behaviour by obsUnaoy, 
peiverseaess or provocation, by breach of the peace or by every dUturbance whatever, others 
In the absence of the party as by disobeying or treating with disrespect the king'a writ or 
process to the purposes of private malice extortion, or injustice ; by epeaking or writing 
contemptonslj of the Court or Judges acting in their judicial capacity; by printing falsa 
accounts or tma ones wlthont proper permissioa of causes then depending In judgment 
and by anything in ehort, that demonstrates a gross want of .that regard and respect whloh, 
when once Courts of justice are deprived of their authority, eo necessary for the good 
order of the kingdom, Is entirely lost among the people." Blackstone vol. IV iW5. 
The jarisdlolioniln contempt la part of the legal system In this Country and therefore 
tbit part of thlr Byitem should be executed as “any other law, 4 Ban. 257. Any 
act done or writing pnbllibed calculated to bring a Court or the Presiding Judge into 
contempt or to lower hie antbarity Is a contempt cl Court. To Impute Improper 

motives to a court or Judge la Ita deolstoa la a gross contempt of Court, 23 Cr, L.J. 727 at 
7l3*103 Ind. Cos. 773. The jutUdlcUon to punish for contempt of Conrt Is inherent 
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la nigh Coati a Ooatt o( B«eoTd aad %itheal U, lU caatlHaVloa m % Ooan 
of neeord would altogetber b« qicIcm. Bat lb«Ooart atwkji esercb«i iu powif et 
poeiibitiK tor eoatcmpt with gnat fotbnraaoo and aeli with Krnpntoni cars. It || 
ordinarily Tery tbary in panlihiog poople for cooUopt and wb«re tbo oceailon 
arUe« it dealt with lach qoesUon in th* iatereiU of tbe public, hairing in mind 
that the greater the power It pottestee the more caniloa it li neoetury to uie la 
exerciiing it. In other wordi the Oonrt doee eol loterfere where the oQeneo It of a 
slight or trifling ztatare and it only interfcret where there It a reni attempt to obitraet 
the oonree of Juitice, From very early timet It has been held to bo a contempt of 
Coart to atualt, ill-treat or threaten a proceet server engaged In bit duty. The ebjeet 
in panlthiog for tach contempt it not to vlodicale the dignity of tbe Court bat to prevcot 
oodae interUrcDce with tbe sdmiaiitrsttoa of JaiUce. Tbe Isw bss armed the Coorti 
vrith tbe poweraod Imposed on it ths doty ofpreventiog bn’rl nonu and by tnmmsry pro* 
oeedlngt any attempt to interfere with the sdmlalttratlon of Joitiee. It if on that gmnnd 
and not on any exaggerated eotlou of thedignityof Individuals that lataltv to witnestee. Jury 
men and FroeeU'Servert are not allowed. The principle lithsttbMe who hare datles to 
discharge pannant to orders of Court sro protected by the law and shtclifed on tbefr way to 
tbe discharge of inch duties while discharging them and on their tvlum tbersfrom in order 
that inch persona may safely hare resort to Coorts of jnstlee and carry ont their orders, 20 
Cr. L J. 1209b68 Ind. Cat. 723 : See siso 0 Lab. 020. The rule given In this section Is mads 
expressly to refer to all Contis whether Civil Ccimlitsl orRerenne. Erldeotly It Is a mle 
Introdnoed lot a larger sphere then the law of criminal ptocednreand has been lotrodneed 
In the Code only because it deals with summary pnoUhment for certain acts which generally 
amount to oOencea under the Gtlmioal law. Ills a necessity universally acknowledged 
that Courts of law should bsve power to deal with cases of contempt then and there as etbec« 
wise tbs proper adralnUtrstlon of justice may seriously be Impeded, 10 Cr. L.J 207 b 12 Jfyi. 
G.C.R. 170, Any act done, or wrltlog published, caleulsted to bring a Court or a Judge of the 
ConTtlntb contempt, otto lowat hit anthotity.ox any act dona ot wvtttag pnbUahed to 
obitruet or luterfere with the due eoutse of josttce* or tbe lewtnl proeese of Court, is a eon* 
tempt of Court, 33 B. 240 at 240 ; lO B.H.O R. 73. Tbe object of pauishlDg tor ooutempts Is 
the protection of the public from the evil which will result if their teilh iotbo authority 
and justice of tribunals Is interfered with, 47 B. 70. 6. 175, 1.P.O., iDtentlonally omitting to 
prodnee a doenmeot before apubUo servant, etc.; 8. 178, I P.O., refuting oath when dnly 
ceqnlred to take oath by public aerreav ; B. 179, LP.O.. relusiBg to answer questions being 
legally bound to state the truth, 29 Cr. L.J. 304—04 Ind. Css. 706. 8. 160, 1.P.O., nlasiog 
to tign statement made to a public servaut when legally required to do so ; B. 928, I.P.O., 
Intentional ineultor inteiruptiou to a pubtlo leivant sitting in any stage of a Jndloial pro* 
ceeding. Where a witness being aeked hia graad-fatheri's name, replies that be does not 
remember it cannot be held that he retases to answer to the qoestio n put to him and will 
not therefore render himself liable to be dealt wUh onder this eectlon, 27 Cr. L.J. 292b 
92 Ind. Cas. 423. Where an accused person walked with creaking sbeos near the Court 
room, a Court is not justified la interriog that tbe accused intended to insult or interrupt Its 
work, 0 H.L.T. 286b9 Cr, L.J. 809— 1 lud. Cos. 060. Where a pleader uses derogatory 
language and be assures tbe Court that they were not meant to apply to tbe Court, the 
Courtoaght to accept tbe assuranceandactionnnder this section Is unwarranted, 11 A. L.J, 
9S9Bl4Cr,LJ. 087-21 Ind. Cas. 1007. But Id 9 H.L.T. 444.it was held, without 
deciding whether the act of a person walking in tbe view of a Magistrate with shoes on, while 
the Magistrate was sitting as a Magistrate amounted to an ofienee under 8. 228, I.F.O., that 
no suit for damagea will lie against the Magistrate as it was found that tbe Magistrate acted 
bonafide though he could bare maintained tbe dignity of the Court without taking notice of 
the conduct in question. It is'a contempt of Oonrt to make comment in a pending case if the 
efiect of such comment is to prejudice the faic*trial of an accused person, 14 Bom. L.R. 231— 
13 Cr. L.J. 461— 19 Ind. Gas 63; see IS C.V.N.771;41 C.173. Tbeieought tobeaspicit of give 
and take between the Bench and the Bar and every little persistence on the part of a 
practitioner should not be turned into an occasion for a criminal trial unless the practitioner's 
conduct is so clearly vexatious as to lead to the t^Knoe of intentloual Insult or laterruptioa 
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c! the Court, 6 Bom. li S. S41sl Cp> L,J. ftli. A eoniempt ot Court bsTog a ectmlael 
oEeoce, ao petaon ep., apraotitJaoet of theCbcrtoaQ hepaalthed for contempt coless tha 
BpeoiSc oHence chuTgei ageSost h} ni !» disUnoCI; steteS aud an oppoctuoU; gives to him of 
auswetingtha aema hcfoca pssiiog* seatsoec, B.It. 4P.C. 106. The gfuetalptinciple 'which 
lanst he applied ia atl eases o! cooleunpl however gross, and even 51 a wilaeas has 5o evtdeneo 
given Imssedl^telr beloro the ptoceedtogs forconletapt. adintSted thecoatempt, and eves if 
the attempt which he has admitted ia a giosa ccoateffipt, nevertheleBS he cannot he pcnished 
fat that contempt unless the specifio oSance charged against him has been distinctly stated 
sod unless he has had ao oppottuaUy of tmewerlcg the charge the principle embodied In 
S. S^, in/ra, ought sot to he applied here beeaoce althoagh a formal chatgo may ia certain 
eircumstancas he diepsssed trUh ia vegulat orimiant cases where evidence is taken and the 
deposittcns of witnesses ebow ior what oSeoce the eocBSed is bemg tried, a fctmai charge 
is essentlallf Beesssat; la aummary proeaedlsgs lor eon tetopt, where possibly no evidence to 
aatabhsh thgcflenceznay be recorded and when io the sbscQCS o{ a formal charge thapersoa 
alleged to ha in contempt may not know enetly what parlicniac condoot ot his is allied 
to have atnoonted to coatainpt, i Ras. 2S1 s see also 30 Cr, It 3. IfSasflS Ind. Cas. 2T8< 

In the view or pre»eacs of.—This is what is kso'wn In Bogliah law as eoatampt 
‘ SB iji* /see of (he CewU.' In cases of such contempt the oSonder can be arrested and senteC' 
ced at the discratloa o! tha Oouii immediately without lortberpmcf. IThis section cdBoot 
apply to the oaee o! s witness who when somtooaad to produce a dccumsat etated that it 
was not in his posseaslon, which was diabetieved by the Magtstrete, He aboald proceed, if at 
all. under S. 476, tuprA, iS U. 2$. 

At eny time before risfttg of Court on the aame (fay.*~The procedure 
heielrt laid down should be atrieUy foUened. and tbe provltions of the asetios were 
iotoaded to be applied then and there, et at any rate befero the rising of the Qourt in Whoso 
view or preeeooe the contempt was commuted; Courts, -wbsa resorting to a use of this 
Sectioa, will do well to follow the pcooedure therein laid dowe hereio, li A. £df at S6d. 

Senlenee to ffae aot exccedlnft Rupees Two Hanf]red.->Th» power to 
pUQish 19 limited by the ptovisious of ibis seotion to mpese two hundred or >u default to- 
simple tcQprisontneat for one month. The Kagtstnta has no power to award fmprisonmeat, 
as aaubsiantivs puoisbc&eot. It he considers a Can to be too light a senteaoe for the 
oHence ootntultted, be ought to proceed under B. 4B2, an/ru, by leterriBg the case to eome 
other Magistrate who would have bad power to Inflict the savere paoiahtoeat aw4rdabl4 
under 8. 238, 1.F.O Hotwlthstaading th« prorutona as to puBfabment in S. 333, 1.P.O., a 
Court VTOccedlBg usder Ihts eeetioa caauah peas a teateoce in excess of that prescribed hers* 
in, Weir H, m ; 6 UH.C S. (Arpx.) 16. 

Appe*l.*“An appeal lies ffom every Order of coavlolloo made under this section, sao 
S, 456, infra. A Bwsions Jndge csooot dccllBfl to Interfere ob appeal xaereiy becaase In 
hi? opinion tbs mattrr is a mere trifle. Ho is boand to beat the appeal and decide wheibe^ 
the coavlcUon ia legal, Rataolwl 678. 

Sob-sectlon (2).*~Tb8pn)T}iisoi]» of ibis section apply to European British aabjecte 

also 

Power of High Courla and Chief Court» |0 punlah for contempts of 
Inferior Courts -,-Aet XII of 1926— *o Act to deSna and limit tie powers ct High OootU 
and Cfaie! Courts io panisbing for ooutempts, empovrer? them to ptialsh contempts coo* 
xnitted beJeeo CoQtU sabordioata to tbam, Zloabto having bssn expressed as to the power 
of superior Courts to poojsh contempta committed hefora iolerfot Courts ; to remove that 
doubt the said Act ha* been, passed All cMttompls sxeapt when sucb canUmpt is an oSsaoc 
J>aflialj%bl«i under the ltjd,*a Ponal Coda »» liable to l» dealt with by the aesperSor Courts. 
The pnaUhoaent under the Aot aaaixcoBntjbs' aizBplelZBprUoament or fine which may eitond 
to lu. 2, WO or both end co an apology hcliqt made to the sstlsSaotlOB cf the Court, the 
accasedmaybodUcharsedorthaaeateDoa maybe remitted, see alw 4 Ras, 237. 



is. 481—482] rnocnnunn in CAsnor orruNcns ArrrcnJ'o JusTicr. SO' 


481. (1) In every RTicli ca«c ibe Conit fihMl rccortl l!ic fftctn 
con^'lilnljng Ibc offence, with the Ft'vt<'nicnt(if any) 
ntcoTi in foth ciw». ina<]c hy the offcmlcr, well n*’ the finding niid 
Fcntcncc. 

(3) I( the offence h umlcr rccUon 22R ol the Indian Penal Code, 
the record Phall show the nature and filage of the itidicial proceeding 
in which the Court interrupted or inviiltcd was fiitting, nnd the nature 
of the interruption or insult. 

Shall record the facia.— The InUutlon of »».« lyRliUtoro Irt fretilHnR iLit c«rl»ln 
particulars thill bo recorded by the Cjutl w»f to frotlda • stfrgusn! sRiinit an abu»« of 

po'scT ajid lo ta^ble I*'® apptUaie Caurt lo to# sibelh^t theennsicUon «a* Jutllfitlil», 3 Lah. 
S03at3l0. The KcUon doci not ray that a ebaffo !• lo U Ifamed Lul only Ihat Ibo fact! 
coustituting the cSence are to be rccsrdrd Tbe dlrectlont conUined in Ibis rrellen a< to 
the recording ol lads conitUutlng the oflence, with the tDendet’s tUteraent, finding and 
acolcoee arc clearly macdalory ar.d orolitlon still tillal# proce^dlnRt, I0 C,W.H. I032»* 
« C.L J 415==9 Cr. L J.2I0 : igH.L.J. S2«»P.C)"13 tW-M- 635 = 1! Cr. U3. 277-4 Ind. 
Cat S39; LB 1 P C. 10 ; Courli when retorting to the out o! Ibis tecUon would do wtll to 
follow the prtTcedate laid down herein, 11 A 361 ; when the ifagltlraU did not ipeciflcally 
record his reasons ard the (aeu coattltuting the eet)l''mrl the order «ai Ml aiiJe, 
4 U.HC B 229 Lee also 4 U 11 C B It} where It wa* held that U wei do eentempl to laugh 
aod hesitate to spuklog Qutio ISCr.LJ 621-25 Ind Cas. 622. ibeltadns High Court 
while holding that the defect was curable under 8 637. tn/ra, wai ol opinion it will not be 
eoudoaed when the records did aot disclose the elageol the judicial proceeding in which the 
oSence was eomoiitted and it was douhilal whether the Iscts amounted loan onenee. 

Statement, If any.— Ko person cao he puotshed lor contempt oi Court which li a 
orimlnal oSeflce unless the specific oSeoces charged against bim be dlslinetly stated and 
oppottunUj gUen him ol ausweting the tame. The expression “11 any ’•■in tills asnllnn 
Indicates that the Court caiiaot compel the accused to make a statement, but it docs not 
mean that U should not give him an opportunity to make a statement. This Is not ■» exprus 
pioTislon tt law enacting a special proccduro contrary to tbo principle ol criminal Jufltpra* 
deuce that a man must bo beard before lio is condemned, 24 Cr h J. 783-7f fad. Cu 6f2. 

Finding and eentenee — Tlio finding and sentence lo be recorded under this roeflou 
wilHall within a “ jodgment ” as hold lo lOC.V/.N. 1062-i C.L.J. <15-4 Cr. 

Sub'Sectlon (2)— Acoarao ctproftlon used by a party but tvt td^rthud to the 
Court can scarcely be treated as an insult to or Interruption of the Court ereo If utured wubiu 
the bearing ol the Presiding Judge. 13 Cr L.J. 667=13 Ind. Caa 9%3. Prerar.c..tl<,u v/bilp 
gWIng eridenca will not constUuto contempt under this sectloo or ut-dtr S 
4BH.CR. (Cr.Ca.)6; see also 15 Cr L.J. 021-25 Ind. Cni 629. nor 
gWe direct answers to question, 4 D.II.C R. {Cr Ca.) 7. Borne Utitude ebould U /lUoiyu tJ} 
a member of the Bar insisting upon hU <nie«ll<»na being taken flown or bis vb;u)tlwi8 j .>i,)p 
noted by the Court when Ibo Court tlilnke the question icadaj6s;b!c or U.< 
nnteaible, 6 Bom L.R. 641 — 1 Cr.LJ.012. Where the records jaolovni|*l/ r'ltlj iIjo 
provisions of this snb-scclion by not eliowlng the tiaturenrid alageoj the li-l i 'd1;jp 
In which the Court Intccruptcd or fneutlwl was sitting nnd the nature lA tU m-tt'.ii 
Insult, the proceedings wore quadied, 23 Cr L.J, 853=111 Ind. Car 464 


482. (1) If fl'o Court in any case ccQsjders f/Vii iv‘ ^ 

Procedure where ®liy of the oflfenccs refferr^rl bv 
SS'‘.h"u“i'f '='>™nittca m U. viow or pro-.^,.^ )'■> 

dealt with under SOncd OlhctwisO than in fifefs'jll, 4).i.VJl“ »*■ ol frne. 


section 480. 


or that a fino 


visa titan in aef&vH di-7A’“ 

0 oxaofuHug two 4 should 
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be impose3-upon him, orauch Court is for any other reason of opinion 
that the case should not be disposed of under aection 480, such Court, 
after recording the facta constituting the offence and the statement of 
the accused as hereinbefore provided, may forward the case to a Magis- 
trate having jurisdiction to try the same, and may require security tc 
be given for the appearance of such accused person before sucii 
Magistrate, or, if sufficient security is not given, shall forward sucb 
person in custody to such Magistrate. 

(2) The Magistrate, to whom any case is forwarded under this 
section, abail proceed to hear the complaint against the accused person 
in manner hereinbefore provided. 

Scope of the <4ectioa — This seotioo cantem^lst&s tbat tbe trial la to be bj a judicial 
ofBcer other than tbs peraoa before nhom tbe cootempt wea committed and it applies tC 
cases vtbea a more seTcre ponishateat than that is allewad by 6. 460, supra. Therein 
Bothing to warrant tbe ioiereoee that ao oCgcee before wbom, while acting in a particuUt 
capacity a cootempt has been eommitted puaisbable under S S28, 1 P.O., can In anotbet 
capaoUy take up and try tbe oSence. an oSeooe ccmmiUsd against himsolf. li be eeuld 
CO, it would be a vlotation of that faadameoUl rule la tbe administration of justies that oo 
aan can be a Judge iQ a case wherelo he U mterested ICr.) 18 at 21. Tbf 

necessity tor commitment to another Ma^strate arises only whether the Court thinks, Imprb 
Booment without tbo option of fineoc a fine of two hundred rupees, is demsaded by th< 
eleoumstances of the case, 6U.HCR (ippzjlC, 

Sub*aectlon It Uode^ tb» seetloB the Court is to reeord a statemeat of faots eossti* 
tutiog the contempt and the statement of tbe accused and then forward the case to a 
Ifaglstrate, If V R (Cr) 19 1 when a Oinl Court omitted to call upon the person who was 
charged with contempt to make hie defeooa it was held that the irregularity waa fata] to 
the order and the High Court would set it aside, 7 B.H C R f92 . S Bom h R. 343, but 
where tbe oSendei was a praetitiooor who left tbe Court abruptij before a statement could 
be recorded from him the omission was held immalcnal and tbe dismissal oi tbe ca^e of 
contempt against tbe practitioner on tbe Bologrooad that the oQender was not allowed an 
opportunUy of explalolng blsconduct was set aside by tbe High Court. Weir H, 604 ; the 
prccednre under S. 480, supra, is summarf and tbe pauisbzaeut nan ba quo q( fine only and 
action sboDld be taken on the same day the contempt was committed. 'This section need 
cot be read along with 6. 480. tupra, and it is not imperative on a Uagistrate to draw up tbe 
proceedings on the same day, 35 C. 161. A blaglatrate instead of forwarding the case under 
this section may commit; seeB.487 (3) %»/ra. In cases of contempt the Courtis bound to 
accept, if sufSolent bail 18 c8«fed. 12W.R. iCr) IS; 11 W.R. tCc.) 49. 

Bub-eectloa (2).'— The blsglstnte to wfaom. the case is forwarded shall proceed to hear 
the compUlnant in the msonor bereiabefora provided, vis.i in 8. SOQ, tupra, and following 
sections The wording of B. i76 f2), supra. Is narrower. Here tbe words used " htar tht 
complaint and proceed as W upon compUlnt mads under 8.200,'* The same offices la 
another capacity cannot try the oflendnfot no man can be a Judge in a case In which he is 
intereslcd. 12 WB tCr)l8. 


Vrheo IWgUtrar 
or Sab-Registrar to 
bo doomed a Civil 
Court within •co- 
ttons 460 and 483. 


4 - 83 . When the Local Government so 
directs, any Begistrar or any Sab-Begistrar appoint- 
ed under tho Indian Kegistration Act, 1877, [now 
1908] shall be doemed to be a Civil Court vfithin 
tho mesAing of sections 480 and 482. 


Bs. 463— isM rnooEDDim is c«k or orrKKcr.B ArrcciiJJa icfticr f G7 

The Mellon l» in a««rd»n« erUb ibe doclficn In IJ B L Appi. ^0*51 W.H. iCt ) 15. 
where it wn heia thil * Bah->VR*ce\rar onSer lb* llnUlr'Uofl AtV. I-*!?# * 

*a4 Iht rtocecdloBt Wore him btirR {a4ici«] «Uhln 8. S23. !. f. C.fcvJ 

inriedlctloa to t*Ve eonl-torl I'foeMdlnS. A 8Jh iWgi»lr»f I* b»13 H 1-* n** • Crarl wUhH 
&J05, in/ra, IJ B. 86; It M, 1. U M. 50|;4 M.L J. 18), and mb tfcWoi (2) cl 8. 
cxprCMlycoietieo. Tbli mcUoo It an Me<Tlion Ma «»';« » Bab a Ccnrl !:f 

fitWlng w\lb conlamwilon* eooleatV* unAit »n c*ST«ccncena Ibt tl'nirtt tpUta and »n 
tsecplionxl fwciiiao, 15 B. 56 *t 43 43. 

4^84. When any Cottrt Im under Fcclion -ISO or fcclion 4S2 
adjudged an ofifender to punishment or forwarded 
©ischiTKoeiDSenarT a Magistrate for trial for rcfu’iing or 

apology, omitUng lo do anything winch he wai Jawiully 

tcqultcd lo do, or for any intentional in'?ult or 
inlettaption, the Court may, in it*! discretion, di'^charge the offender 
ot remit the pun\«il\ment on Uia euhnii‘»ion to the order or rccjuiaition 
of such Court, or on apology being made lo Its satisfaction, 

'Wbeo k ploAet wM panUhei lor conletapl by k DiiUtcl Mflo*iD for ctrUla word* 
aUe«4 la Coail which Ibe ilaMlO lb>3gbl der>gcV3tj is bli p3»iUoa *a4 lh« Mon»lB 

declined to accept thfl Msurmcoot lh« plodder that t!)0 wordthed no relerenee ta the Coart 
and IbeDdlclel Jodgi o.i appee) d;cUno4 to interletelbe lligb Court la rerliloa directed the 
hloatlQ to consider wbetber It was not a ctw In wb'cb ho iboold aceept the aitunnee o{ Ihl 
pteadet md act ua<J« ttl* eccUco. Upon the SIuntvD'a decUninR to do to ai tbepleader bed 
not frlthdrkwo the words nUetod. it vm held that the astartnea gI«eo that the words were 
not uttered with retereneo (0 the Court ehould he taboo to be mlCclent, it A.L.J. C35«l4 
Cr. L.J. G87«21 Ind. Cae. 1007. Litigants nro hound to condnet tbemsetree in an orderly 
xnaooet In Court, button much notice ahould not be taken ol any auddsn lapto, dating i 
moment o! excitement Into language which is untortuostely too common nmong tho lowsi 
class of tnstlea and is not meant to be tiken eociously whoa a liUgant Is detained and adopts 
BUbmlsslTe attitude when brought bolore tbs Court later on after exoitomaot is worn oO. A 
due admonition ot a petty fine at th» moit is soflicient lot projervation ol order, 13 Cr. L.3 
&67-<l5lnd. Cas. S83. 

485 . If any witness or person called to produce a document oi 
thing before a Criminal Court refuses to answe’ 
com^uta\”^cd" perso” such questions as are put to him, or to produce anj 
SSSdwu™.''’* ^oenment or thing in his possession or powe, 
which the Court requires him to produce, and doe 
not offer any reasonable excuse, for such refusal, such Court may 
for reasons to be recorded in writing, sentence him to simple imprison 
ment or by warrant under the band of the presiding Magistrate 0 
Judge commit him to the custody of an officer of the Court for, an 
term not exceeding seven days, unless in the meantime such perso: 
consents to be examined and to answer, or to produce the document c 
thing. In the event of bis persisting in his refusal, he may bo deal 
with according to the provisions of section 480 or section 4S2, ami, \ 
the case of a Court established by Royal Charter, shall bo doome 
guilty of a contempt. 


668 


iBE eons oJf ommSii. ehocbobse. CQhap. SXSV 

“ Abj v-ktsess 01 ottw 5?«t6csi ’* caottot isiel«3e & compUto&Bt -nbo tacaot bo puahhod 
under ibis, Qi; S, 1?S, X.P.O. Tbcro is no CAsd nbisb bnuge in a compUiooct uudat tbesa 
penal provisions) 13 B< £39 at SQj- 

It is to be boioa iu tnjud that Cootto ato neoeas'iriiy pies\4ea over by ‘v>i>o, IjVs 

otbor toon ara mortal aod liable tom. It Is &o odenee to subject tbeit deoisioos to 
fau. Honest and reusable oriUclsto. Indeed tbess criticJsoss may be ccuobod in stcoog 
pechsps oven in extravagant lauguage but to asenbe Ibei'r deoisions not to error but io 
Improper motives is to bring the Judges and tHo vsHoie Ooiirt into costsnapt and uaderialae 
tfea conSdance ol tbe pablm in ait judicial pionowice’mfcnts and deterniisatioas, It js pointed 
by Sir John IPtHiwl, 0,J., in -ft. >. Mmon, ME. R. 84, that “attackaupoa Judges excited 
iatHexciadsoftbcptoplaageaeral dissotistiotioa m£b all judicial dotermiiiatioss and 
vrbeaever tnea'e aiiegianco to tbo laws was to iUDdainentaH; ebajjen, it is most vital and 
dangerous obstmciion oi justice caliiQg ior more r:^>id and imoiedtats redress tbsB any 
Olbee obstfUcUoa not tor the sake o( tbo Jodgee as private mdtvtdaaU bat because tbey ace 
the obaanels by nbich thoKing^E justjoa u conveyed to the peopis/' 23 Ce. L J. 727 at 74is 
283 lad. Cas. 773, 43 C. 183 S Lab. 329, 7Ho speeiai porret under this seettss is diSersnt 
{tom tHa poivarpcsseaaed by Gout>s of Keooid to commit inr contempt. The EigH Courts ia 
Iba Iftdian Presidencies ace aopenor Courts ol Record. The cfience of coaterapt of Court 
and the powers of bhe HigH Court to pQQish it are tbs same as ia tba supstloc Coarts ifl 
England and tbs juTisdtoUon was exercised by the Eigb Court iu lucb a case, 45 C. 459 at 
l&3-J84i»lC llSatatS, IOC 103 (P.O > ; « 273 . 31KL.J 8S2»io H^T. 209} 

33 B. 243; 43 A. 711', 6 Uh. 523; 23 Cr. LJ. 737»283 Jod. Ca*. VS. The objac} wHiob a 
Coatt Has ia view for paniabisfi tor contempt Is tbe protcetica o! lbs pubHo irom the aril 
wHieb wiii tssalt if tHoir faith to the nuthorUy and justico o| the tribusals u iapAirsd, 
47.B. 76. A Eistriot Court is not a Court of Record sad as such has no inherost ponrara to 
f uuuh lor eoQteupt, 2d hi. 424. 'Ibe power to panish for cootempta is not by virtiu of the 
penal Cods for Entish India end Cbis Code, but by vitiue ol the Common Lew of EagUnd, 
SlSoora.P. a. iR.S)837. The jotiadioiion to punish for contempt of \tttmpi Courts 
afao exnts in the Sapewo* Court of Record, 24 M L J. 832“10 21 L T 2£>? But a dtaereol 
ViOW ww taken by the CsToutte High Court m 9l C. 1?3 (Bp. B) and oaiy Act XII ol i82B 
expressly empowers Higb Courts and Ohiai Courts to puoish conteinpta ooatmttted befora 
Courts subordiaate to them See ootcsal p, 561, tiodct 8 iSOsttpra, 


4 - 86 . (1) •Aoy person sentenced by any Court under section 48o 
or section 405 may. notwitbstaDding anythinif 
Appeals f«o cod- horeinbeCnrn contained, appeal to the Conri to 
ivhicb decrees or orders mads in such Coart are 
ordinawly appealable. 


vlotisas is contempt 
cases. 


<2) Tbfi provisions of Chapter XXXI shall, so far as they are 
applicable, apply to appeals under tiiia section, sad the Appellate Court 
xsiay alter or reverse tUe fiadiag, oc reduce or reverse the aeutenco 
appealed agavnst. 

(3) Ad appeal from each conviction by a Courl of Small Causes 
in a prowdency-to'w’n ehail ho to the High Court, and 

an appeal from sach conviction ty any other Court of Small Causos 
shall lie to the Court of Session for the sessioas division wUhia which 
such Court is situate. 


(4) An appeal from such convi«5tion by any oiScerasBeglsiraror 
Bub-Kegislrar appoi Died 03 aforesaid nxay , when such officer is also Judge 
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ol a Civil Court, ’be mafic to the Cootl to ■nhicb it woulfi, unficr llic 
preceding portion of tills section, be mafic if such conviction were a 
decree by such officer in his capacity as such Judge, and in other ca^cs 
may be made to the District J ufige, or, in the prc'^ificncy-town'», to the 
High Court. 

Tbli ecctIcQ {irOTldes (cr n^pcAli la ef coovieijso fer cfntcaifl. 

Ordinarily arPcalable.^Thu cxj-rmlon mraoi In of e««, 

11 B. 4^ at 443 When a Jadgt tlUlDfioa (fat Qri(;fnkl flUt ot the Kich 0)utt rcta*^ 
OQ application to commit lor contempt ct Ouurt, It wai held an appnl l*p U> the AppelUU 
Bido of tbo High Court under 8. 15o! the Letters I’aUnt, IfCj. 33 C, 233. S.eintbli 
connect ion the decision in SB C. 923, /oHoinn^ 43 3d. 923 and 43 B 273, rolod under B. 4TC0, 
lupra, at p. 657. 

Sub-aectlon (3).— in this luL'irction. It IsprcTlded that an appeal from a ccuTtclioa 
bj a Court ol Bmatl Csu«3a sbUl bo to tha Coart ot Scfilon. But in lub-fcctlcn (1) tbs 
appeal bea to tbo Disiriet Judgj, It U more appropritU to italo Ibat Ibe appeal, und'r Ibis 
clause alto bet to the District Judgi rtlb^r tban to tbo Court ol Setiion as tbo conrlellon it 
by a Civil Court An appsil trjoi a Couctof SentU Ctutei to tbo Court o( Seiilon Ualm 
inconsistent with the expression "ordinarily *' eccuttiog in mb lection {!). 

U) Except as provided in sections 480 and 4B5, no Judge of 
a Ctimmal Court or Magistrate, other than a Judge 
of a High Court, shall t ry any person for any offence 
referred to m section 105, when such offence is 
committed before himself or in contempt of his 
authority, or is brought under his notice as such 
Judge or Magistrate in the coarse of a judicial proceeding. 

(2) Nothing in section 476, or section 482 shall prevent a Magis- 
trate empowered to commit to the Court of Session or High Court 
from himself committing any case to such Court. 

Object of tbe aectloa. — TblsGectiou U limited to oSences leforred to in 8. 195 
supro ITbe piobibitios lu tbe sectioa Isa personal probibitioo, the mlioViol to bo prevented 
being that tbe same person should not decide a matlembicb bo may have already prejudged. 
It does not refer to the olEce of tbe Magistrate ot Judge before whom an oCeoce ol the olass 
described in tbe section is committed, but only refers to the person of the 3Iagistrate, 
1 U. 303. This section is enacted to bar tbe jurisdiction of a Judge of a Criminal Court or 
Magistrate, vrbeu the facts alleged to constitute tbe oSence vieie committed by a person fa 
the course of a judicial proceeding, 21 Cr. L.J. 696»57 Ind. Cas 936. 

No Judge of a Criminal Court.--The use ol the word " Criminal *' is slgolficant 
and shows that tbe probibition does not extend to a Judge of a Civil Court. Therefore a 
District Judge who takes setioo under B. 195 or B. 476, supra, la not debarred from trying 
the oQence in his capacity as a Sessions Judge, 6 B. 473; 7 C.W.N. 703 ; 16C.766 (P.B.)! 
18 B. 380 (F.B ). The prohibition applies v?hea a Sessions Judge directs prosecution in rela* 
tion to a judicial ptoceediog bifore bimsell, 14 A. 254; 1 B 311 ; Vifelr II, 609. Even though 
the trial is not illegal it is undesirable that tbesame person should try tbe offender, 6 B, 479 ; 
1867 A.W.N. 139 The use of the word “ Judge** is significant. The disquallficallou U 
personal and the successor in office is not disqualified to bold the trial. 

Alagiatrate, — Tbe word “ MagiatraU*’ Includes a Presidency Magistrate, 12 0 W.N 246. 

Shall try any peraon for an offencc.^^fals section does not prohibit tbe bearing 
of an appeal, Weir 11, 607; 70W,N.708. Tbe word "try" as used In this section Include! 


Cetlaln Judges and 
Magistrates not to try 
Ofieaees referred t) in 
B. 105 when committed 
before themselves. 
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tha heating of an appeal, Tba protistona of thig seotiao ate mancUtety. A Sesaieas Jttdg' 
who files a complaiat: of Court has no junsAletlon to hear ac appeal from the conviction fo 
the ofience in respect of whioh be bad filed a complaint of Coutt, 25 Cr.L.J. 7i3»8f Ind 
Cas. 201. 

Referred to In S. I9S.*— Thhaectloa fipecificaily refers only to contemptB refenei 
to in 8. 195 U1 (a} dealing with Ss. 172*188, 1.F.O,, contempts of the lawful authority o 
public Bervante, 8. 195(1) (5) Tsfeca to offeoces against pablic’jastioa, andS. 195 (1) (cj to oSeoce 
relating to documents given in evidence. A labsSldar Magistrate whose summons to i 
person to appear before him was disobeyed, oompUined to himself as to an ofiance under S 
17i, I.P.C., having been eommiMed by the person summoned and he then issued a wsitan 
the ezecation of which the accused person was alleged to have prevented. As thi 
section precluded the Tahsildar from commancing to try the ease of dlsobedieuca to hi 
summons under S 171, 1.8.O., an oflaoce falting under 3, 195 (IJ ia), supra, the watran 
subae^neotlyissued by him was witboat lorisdietioa and by preventing the execution o 
the wacrant, the accused cannot bo held to have committed any ofiancs, 27 Cr. h.d. i3il« 
SB lad. Cas. 4i8. 

Other than a Judge of the High Court -*7he High Court is a Court of Becotc 
and has the power of summacily paoisbing every eootempt without Bonding the accusof 
for trial to ordinary Cnratnal Courts. 21 M. 523 at 513 and 282 ; B IJf R. (Gr ) 32 5 1 B. 333, 

Sub-aectlon (2) '-This eub-soohoa gives do power to eomuiit, to a Magistrate no 
oidiattllf competeut to commit. Itoalyaayg that a Magistrate ordioatlly oompotent ti 
oojsmit IS sot obliged co adopt the procedure of Ss. d7C aud 483, supra. The inquiry will b 
is the way prescribed by Obaptec XVIII of the Code, 

CHAPTEE XXXVI. 

Or THE Maintenance op Wives and Children. 

This Chapter eeetas to be oat of place to a Code of Criminal Procedure and H u hon 
inserted only becauBo ccrtespoDdiDg pcoviatone were placed lo the Codes of 1861 and 1872, 
Bit James PitijamoB Stephen Ihicke that this Chapter should be placed in Part IV relstia( 
to prevention of oSeocos, as he aays it la a mode of pccvanti&g vasraney or at least pceveot- 
ing its ecnseqnences UnfortuoMoly, though cayroftep la an ofleneo In England it is noi 
and nevex has been an oQeoce m India. fVh%tl«y Stake's An/fto Indian Codes Fot. Zl, p. 39. 
Tbs right to maiateoance enlocoible uoder the Code is a right which exists indepeodentl; 
ot the personal law of the parties The provision is analogous to that made by the Engiisb 
Foot Law under which childteD who have no Common Law right to claim it from tbeli 
falhet’B hands may oiaim it belore a Magistrate. 23 H. 473 at 473 (r.B.). Among Hindu! 
marriage is not a mere contract but a eaerament. The marttage is complete and irrevocable 
on the periormanco of certain eoremonles on //indu Law says, "Tho maintenance 

of a wife by her husband is a matter of personal obligation arising from the very existence ol 
the relation and independent of possession of property and this obligation afetacbes from th< 
taoment of marriage, where tho wife fa lonaature is custom that sho should residi 
’prith her parents and they mam tain heraa a matter of aBcolion but not ol obltgatlon. If from 
Inability, uawilUngness or aoy other oaow, they chooso to demand her ruiinteoanoa from 
the husband be is bound to pay it and he alone is liable.*' Under MahomedanLaw evidence 
ol continued co'habitation duly made out Je euEolent to prove a marriage and tho effrcl 
of a marriage is to place the wifa under tho dominion of tho husband to confer on hef 
right of The right to maiatcaaoeo ia expressly recognised under Maho* 

inedan Law and even where the has band fa absent without making any provision for the wife’s 
raslnteoancQ ebo is entitled to have ft oat nf his property. Incase of divorce the wife is 
eatlUcd to maiotcnaacodurlDetheiierlod el iddaj, i e , the period o! herprabation. Children 
whether legitimate or lUegUImate are eatllled to maintenance from tho father until they 
reach an ago when they cm aupport thensolTCB. The word used Is ‘ unahia to maintain 
tUe)!.' 
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488 . (1) If any person having aufljcicnt means neglects or 
refuses to maintain his avife or his legitimate or 
*°**a^d child unablo to maintain itself, Iho 

children. District Magistrate, a Presidency Magistrate, a Hub- 

divisional MogUtratc or a Magistrate of tl\o first 
class may, upon proof of such neglect or refusal, order such person to 
make a monthly alloivanco for the maintenance of his wife or such child, 
at such monthly’ rate, notc.vceeding owe Aiintfrcrf riijircs In tlic whole, 
as such Magistrate thinks fit, and to pay the same to such person as 
the Magistrate from time to time directs. 

(2) Such allowance shall be paj-ablc from the date of the order, 
or if so ordered from the date of the application for milntcnancc. 

(3) If an}’ person soordered jails icilhoul sujjlcicnt enure to com* 

ply with the order, any such Magi' irate mav, for 
order. cvcry breach of the order, jsme a warrant for 

levying the amount due m manner bcrcinbcfoTo 
provided for levying fines, and may sentence such person, for the whole 
or any part of each month’s allowance remaining unpaid after the 
execution o! the warrant, to imprisonment tor a term which moy extend 
to one mouth or until payment, if sooner made : 

Provided that, if such person offers to raaintam his wife on condi- 
tion of her living with him, and she refuses to live with him, such 
Magistrate may consider any grounds of refusal stated by her, and may 
make an order under this section notwithstanding such offer, if he is 
satisfied that there is just ground for so doing •. 

Prouided, further, that no ioarrant shall he issued /or the recovery 
of any amount due under this section unless application be made to 
the Court to levy such amount within a period of one year from the date 
on which it became due. 

(4) No wife bhali be entitled to receive an allowance from her 
husband under this section if she is living in adultery, or if, without any 
sufficient reason, she refuses to live with her husband, or if they are 
living separately by mutual consent. 

(5) On proof that any wife in whose favour an order has been 
made under this section is living in adultery, or that without sufficient 
reason she refuses to live with her husband, or that they are living 
separately by mutual consent, the Magistrate shall cancel the order. 

(G) All evidence under this Chapter shall be taken in the presence 
of the husband or father, as the case may be, or, when his personal 
attendance is dispensed with, in the presence of his pleader, and shall 
bo recorded in the manner prescribed in the case of summons-cases ; 
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the beating oi an appeal. The ptovi^iuts of tbis eeetioa are znaedatory. A Sessions Judge 
who £ie3 a complaint o! Couet has no jansdicHoo to hear an appeal from tbe cenTiction for 
the ofieace ia respect of nhlob be bad £!«d a complaint ol Court, 23 Cr.L.tf. 7l3=:8t led. 
Cat. 201. 

(Referred to in S. 1 9 5. ~Thla section speclficalij refers only to contempts referred 
to ia B. 105 Ul (a) dealing with Ss. 172*188, contempts ot the lawful authority of 

public serrants, S. 195(1) [b) refers to oSencea against publicjmtice, and 8. 105 (1) (c) to oHeneea 
relating to documents given in evidence* A Tahstlda; Magistrate whose aumiaons to a 
person to appear before him was dlsoheyad, eotapiained to himseff sa to an oSiaae asiet B. 
174, 1.P.O., having bean committed by the person Bummoned and he then issued a warrant 
the execution of which the accused person was alleged to have prevented. As this 
section precluded the Tahsildar from commeoclDg to try the eise of disobedience to hU 
aumtnons under 8 17^, I.P.O.. an oSanca talUcg u&dai S. 195 (U (<t}, supra, the warrant 
subseiluently issued by him was without jurtsdictioo and byprevenCiog the execution of 
the wartank, the accusedcaunot be heldto have commuted any oSsoco, 27 Cr. IiJ.i344« 
88lnd. Ca.5. diS. 

Other than a Judge of the H{£h Court.--Th 0 High Oautt li a (^utt of Kaeotd 
and has the power of Bummarriy puQishitig every eoatempt witbeut sending the accused 
lor trial to otdiuity Cnmloal Courts. 2t M 323 at 933 and 252 ; 8 W.R. (Cr )82 { 1 B. WS. 

Sub'^ectloo (2) -~This eub-aectioa gives no power to eomoU, tea Magistrate not 
ordinarily competent to commit. It only says that a Magutrste ordinarily eempetent to 
commit 1b sot obliged to adopt the procedure o( 8s 475aud 469, snpm. Tbeioguiry will be 
in the way pieaeribed by Cbaptcc XTICI of the Code. 

OHAPTEB XXXVI. 

Op the Maintenance op Wives and Children. 

This Chapter seems to be out of place in a Code of Criminal Procedure and it is here 
inserted only beeaosa corresponding ptovlaioos were placed lo the Codes of 1661 Rud 1872, 
Six James Fitajames Stephen thtnka that tbis Chapter should be plsood fa Part IV ralitifig 
to pteTsotion of oSeocce, as he says it is n mode of prevsating vagrancy or at least prevent* 
}c£ its ooQsegueuces. Unfortunotoly, (bough vayrancy leattogsBcs in EogUnd it la not 
and sever has been »n oSesce in India. ITArifey^io^is's Atyjlo MianCoda Vol. II,p. S9. 
The right to malatoaaoce enlotcible under the Code 18 a right whioh exists indcpeudcntly 
of the personal law of the parties. The proviaiou fa aoaiogoua to that made by the Eagfish 
Poor Law under which children who have oo Commoo Law right to claim it from their 
lather’s hands may claim It before » Uagutrato, 23 M. 473 at 473 (F.B.). Among Hindus 
marriage is sot a mare coutraet but a saoraujeat. The marriage is compteto and irrevocable 
on the performance of certain ceremonies Moyne on Xftndu Law ays, “ The malntcaanw 
of a wife by her husband is a matter of pervious] ohhgatioa enslag from the very existence of 
the relatloo and independent of poasesBloo of propetty and this Dbligation attaches from the 
moment of marriage, where the wile is Imtuatuto st is the custom that eha ehould reside 
with h6t parents and they maintain hex as a matter of affegllon but not of obhgatloo. If fwm 
Inability, UDwilllagucss or any other eauso. they ebooso (o demand her miintenance from 
the husband he 18 bound to pay Uandbealaoe ie liable.'* Under JJabomedaa Law evJdeBOo 
of continued cO'hebUttioa duly mads oat ia sufDclent to prove a marriage and the eSict 
of a Jegil mertiaga is to place the wife uudee the dommloo of Iho husbiod to cooler oo bet 
right ot mamtenaoee, etc. The right to matuteuaace is expressly recogoired under Maho* 
caedan Law and even where the husband is absent without making any provision for the wife'* 
xaalBlenatJCo sho Is entitled lo have U out ot hij propsrty. lo case of divorce the wife Is 
eniUled to znalatcnanee during the period ri iddaf, i e , the period of her probatlos. Children 
whethctlcgikltasio lllcsUlmato araontilled to msistananco f rom the tether until they 
xueh an age when they css support tbemMives. The word used is 'unable to maintain 
lUeU.’ 
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488. (1) If any person having sufficient means neglects or 
rcfnscs to maintain his wife or his Icgilimate or 
nsnca ^ol°wiTei*’atid child unahlo to maintain itself, the 

District Magistrate, a Presidency Magistrate, a .‘inb- 
divisional Magistrate or a Mogistrato of tho first 

class may, upon proof of such neglect or rcfus.al, order such person to 

make a monthly allowance for the maintenance of his wife or such child 
at such monthly rate, notc.vcceding one/, nnr/rrrf rupees in the whole’ 
as such Magistrate thinks fit, and to pay the same to such person as 
the Magistrate from lime to lime dirccli. 

(2) Such allowance shall be pa}Tiblc from the dale of the order 
or If 60 ordered from the date of the application for miinlonance. 

(3) II any person so ordered ya./s ,c!lho,n .umcicl raun lo com- 
ply with the order, any such Magistrate mav, for 
every breach of the order, is.uo a Karran’t for 

eaecution of the warrant, to imprisonment torn term whmhm„“y extend 
to one month or until payment, t( sooner made : ^ cxicna 


Untorcement 

order. 


Provided that, if such person offers to mamtam his wife on condi- 
tion of her living with him, and she refuses to live with him, such 
Magistrate may consider any grounds of refusal stated by her, and may 
make an order under this section notwithstanding such offer, if he is 
satisfied that there is just ground for so doing : 


Provided, further, that no warrant shall he issued for the recovery 
of any amount due ^nlder this section unless application be made to 
the Court to levy such amount within a period of one year from the date 
on which it became due. 


(4) No wife shall ba entitled to receive an allowance from her 
husband under this section if she is living in adultery, or if, without any 
sufficient reason, she refuses to live with her husband, or if they are 
living separately by mutual consent. 

(5) On proof that any wife in whose favour an order has been 
made under this section is living in adultery, or that without sufficient 
reason she refuses to live with her husband, or that they are living 
separately by mutual consent, the Magistrate shall cancel the order. 

(G) All evidence under this Chapter shall be taken in the presence 
of the husband or father, as the case may be, or, when his personal 
attendance is dispensed with, in the presence of his pleader, and shall 
ho recorded in the manner prescribed in the case of summons-cases • 
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Provided that, it tho Magistrate is satisSod that ho iswiltully avoid- 
ing sotvico, or wilfully neglects to attend tho Court, the Magistrate may 
proceed to heat and deletmiuo the case ex-purte. Any orde« so mde 
Ly be set aside tor good cause shown on application made within 

months from tho dale tbercot. ^ 

(7) Tho Court in dealing with applications under thb' 
shall have power to maUo such order as to 

(8) Proceedings under this bo last resided with 

son in any district whoro ho rosWes ° j,.„ illegitimate child, 

liis wife, or, as the case may he, tb ^ ^ 

, * In sub-sccUoo t^) 

. . . fithout tcUontvbU 

■ • . ab stetioa making 

' wn ■ „t (jr rd-jo'te^y ol tho ftuiount duo within oiia year from 

etHio ' h^’t'o #.vr I Sob section (7) has becnoBiUloi inasmuch 

' . ' • . natiou of tho person proceeded n^vlnstasa 

, ' . -numbered ns (1) and (S) nod contain only 


jn«r® ^ 


ltd obJefi* “"This section (nrcsls Orfmlnnl CiJurt irithasort 


, * • »|>0| w.llihasAlt 

Ant ^ . 


ueit divorce, patorun)' miu iu« luo out, utotr decisions are not binding upon the parties 
ln^"lbot' Olvll Courts. They »r« merely Incidental to the mtlu object of tho 
4. .4 ‘-v. »•• • • • • “n tho other hand U n compotenk 

' • • . . tvlfo of B, then the fifspia-trate 

‘ ' 4 tho svlfc of B and order B to 

xnilntaln her. A Magl<ttata must In proocediog* Under this section attend to (| decree of a 
eomretent Civil Court dcelaring ibo rights of tho pvrllcs before him aud cannot bo beard to 
#ay that fto ms not bound to fake tho CWll Court’s deeroj Into oonsidcmtlon, 3 Cp. L.J. -29. 
6e« tho new sub-section {9) to Q. 4S9 tn/m, InthU conneetioo. An application for main* 
tenaoco under this section U not a oOTUFlvlnt ot an oQeuco. Tho neglect ot relnsat to 
maintain one’s wife Orchlld does not Involve any punishment to bo awarded under tbJs 
section. Tho seellon fi merely Intended to enforco the legal obligation In a summary manner 
of the husband or father, Tho peraon proceeded agrtust Is hot an accused person and there has 
been a deliberate change by tho new amendment of tho soctiou showing a ole »r Intention on 
Iho part of the Beglilature that a person proeooded against docs not como within S. SlO (2) 
sttpra, and ho is entitled to offer himself aa a vrltnesa Jn tho easo, lO Lah. d06. 

The object of tbit section Is not to punish a parent for his past neglect but to prevent 
vagrancy by compelling those whoc.ando so to support Iboso who are thcmselros tinablo to do 
to and have a moral elalm to be supported, tt Is tho to tu to support of the child that has to bo 
considered and eninred, 23 Cr.L J. f2<9<.S3lnd. Ca» 237; 9 B. 4D; 16 B. 269; 13 Cr.LJ.811 
*»4l fnd. Cat Sdf. The fnlentlon ol tbe LegUlatnro is thus to enforce tbo liability of tho 
husband of tho iroroaft and tho avlo panmk of an lllegillmato ehfld «s the person primarily 
roiponilblo for their railntenaneo. Wdr II, 619, Tho object ol law in cnacliDg this section is 
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down la 8i, 200 and 203 do not apply. Tbo ptocicdiDgsata motoof a ehll nature tban 
criminal, 1903 F 4 L.R. (Ct. J.) 161 p. 661. Tbero fs no prorlifoD la the Coda wfafcb bars 
a second opplleatloa nndet this sectioa when the drst one was diamissed lor default of 
appearsDCO wilhoofc recording any evidence. Ho adjudication was therefore arrived at and 
80 there is nothing which prevents a second application being proceeded with, 24 C.W.N. 32; 
80 C.L.J. 128»21 Cr. L.J. Ind. Caa 61, but where a Magistrate after Tecordtog the 
whole evidence and boating argumcnti pacsed a final Order dismissing the petition, he has 
DO jurisdiction to entertain a second applicatfoa on the same facta end /n 

V reviilon set aside the order paased Oh tho second application, 17 Cp. f**' 

M2 where 8 A. 224 and 1 Cl.R, 89a« to. B» nUo iS 

On Ih. g.ne»l principl. o( n. 

anco wUh law In re-opentagamarfer orxB<«/o«®» r !><«« L B R 217 i, 1 

to yboM on »p.=. b. "»Sbl notto .Ct on th. .ppli,.. 

f.“ * the and it cannot be said that ho was 

Hon without con.Merlnj^lh^ ^ preoe.dlogj weto Ihmloio bod In J.w M3 

owns , l. nf/.lll d R«o- /«»»““»• » Cr. L J, 21 „, p,,B,E, 33,. 3, .pj,,. 

Ihl o<,?h.r" “.hoold M n..ao l» ‘b* O' “‘‘lia bj mblhor, a. It, gnardian, 23 C, 

IJ. 12M.= 83lnd. car. 237. 

/“'"olnnt mn.na -Tba word 'Boon.' 
do., ..t ,lsn.l? “ti fT-'J O' «'»b!‘b r»pIoym.nl. II a man 

fa bcallbr «n^ obi. hodled ba muat be taken to ha., the moans to Bupuott hi. wife 

;; Sl.d. LI. 550W.2 ind. CaaTl A p."™ 

agaln.l wham “I “*I* “ol" tba aeoUon mtol bar. aafflalan, 

Man«l,hollb"'«“b«ttb«buataadmajb.ofalandtrmeaii,, Weir 11 , 6J7, or Iblt Iba 
,a,b., or boaband ‘ P'«'f « beig-nr. Weir II, 613, 0 , that b. I. an undWdad mlb„ 

<rf»HlndoIaMilf,13M._17,oi lhatbaUaalndantatiobool.4I|.\5.p.HOR. I23,doainot ' ' 

vile :^ay bavo frieadi able and 
. oVlg^tion. Weir 11, 613, 

• ‘ he buBband to show that be 

• * ’ I B. 362. 7he word used Is ‘anp 

interest as well lot his tnslntonaoco, as Ibat of hfs wif* t»v u utilise hie joiat 

w DIB wile wheb necessary to do so, 13 M. 17 

Neglecta or refuaea to maltitaln—ToEiT- in.j.fl,.; 

neglect or retusa! to mafnlaln must be eetabliehed Well. II Mn" Msg'strate an actual 

by words or by conduct. It may be emress «’r ^^-.aVl■ T « 

buebandJlMrcBtedbla wife and turned her^ontoIhlBif^’^'^' i * 

bet lo live in the house, that would be DBr-W/. # *“\m to tnaka ft fmpoaslbla for 

■ee also 27 A.Z..J, 1208. What giyes iutifdien««?^“^J afti^taln her, S Bom. L.R. 61< 5 
chiMreo to recelvo mefotenance ffDOkni*~i ® award and entitles the 

but also his neglect to do so. JflLW siO /•,»•*,** the father to maintain, 

60. With regard to cblldr.'n 1,1 i S ^ '"■''■I' '“I' 

and on ‘uch proof, the Maglstratotfan m.v - ^ to (maintVm them is proved 

the child to inch person as tio MnefstnU # " ° P^ymentVof monthly allowance for 

the children In the future I, not .£rat ^ 

order ; the Msdsir.u ^shat the Mabistrate from making an 


mad. and' "b.lb.r “,”7 ‘bnolrenmatanc’^n wblob””.”",'." wa. 
bandrf OYt. to bim, wilt, .‘g.., " "“b '« thW' lalhtt’. cmlodr b« 

this section, that il the husband tiBsTa to ™* °**®*°®®®* ® wife there |» a special prorlso in 
snd abe refuses to lire with blm the Ifacl.T* r“^“ eondltion ol ^her llyfng with him 

make ®rdct nolwitbstsodlng such mfn consider the gronnds of refusal and 

27 A. L.J. IMS St 12f0. The Lurfti,)^ * , * ** sBllsfled there is just ground for doing 

re baarsoi Inoluded children In tliat proviso for 
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very good reasons. Tbo onus shonld not bo thrown on thorn olslaliog grounds of refusal 
which would have to be considered before making an order. Expression of willingness to 
maintain will not deprire the Magistrate of bis jatisdlellon it he is satlsQed that the father 
has neglected or refused. OB. fi62 at 563*566. A husband against whom an order of 
adjudication is made cannot bo bold to bare neglected to maintain, be being unable to pa/ 
and cannot be proceeded against for arrears dne, 50 C. 667. 8oe in this connection 
31 Bom. L.R. 366 /oltotcing 19 U. 851 and ditUnguiihing 50 C. 667. 

Hfs wife or legitimate or Illegitimate chlld.->A wife alone is entitled to claim 
maintenance under this section and proof of a valid marriage is nectssar/ to enable a Magia* 
trate to award maintenance, 16 fi. 269 ; 19 A. S3. In maintenance proceedings under this 
section, the wife must show that she la wife of the person from whom she claims main* 
tenance, 15 Cr. L J. 434 (2)^24 Inl. C&a. 072(2). A wife's me.ina of earning a llrelibood 
should not be taken into couelderattoa belore au order foe maintenance la passed la her 
favour, 1837 A.W N. 107 ; 10 Bur. L.R. 166 ; 10 Bur. L.R. 150 ; the fact that the wile has 
relations rich and able to maintain her will not relieve the hoaband from his duty to main- 
tain her If he has sofSeient means, Weir II, 615; 16 Cr. L.J. 60n26 Ind, Cos. 672. A 
concubine or kept-tcoman cannot claim maiotenance herself under this seotiou although she 
is entitled to claim maiotenance for her illegitimate child. A married woman is entitled 
under this section to claim a malntcoance allowance for her Illegitimate children from the 
pntative father even during the life*time of her huabaod, Weir If, 619; 18 B. 468 ; 18 A. l07« 
A Uahomedan wife is entitled to maiatenance even though irrevocably divorced by pronoun- 
cing 'fatak', during the period ct tddat, aa by ptonoauclDg an Irrevocable divorce, the marital 
relationship between the parties la not completely destroyed until the expiry of the iiiifot and 
therefore an order already existing in favour of the wife can be enforced by the Magistrate 
during tbe period of iddot, 20 U L J. i2«10 Cr. b.J 802*4 Ind. Cas. 140 ; see 21 Cr. L.J> 
803 * 56 lad. Cm. 663 lofiere 5 A. 226 and 12 Cr. L.3. 82*9 fad Cai. 157 are/cl/ctccd. The 
word "child" means one who has trot attained majority, 37 U. 583. When ao appileakleo 
in made on behalf of a child for toaintenance It Is tbe doty of the Magistrate to inquire (l) 
*8 to whether the child ie unable to maiatalu itself. (3) if the father ha.s esiSoiest meaas, (S) 
whether tbe father has neglected to maintain it. Past neglect to support tbe child may be a 
cogent laetor to be taken into aceount in finding, that at the date of tbe application the 
father is neglecting or refusing to support the child, 1917 PR. (Cr.J.) 22. In proceedings 
Under this section for maiotenance of an Illegitimate child, tbe real question at issue is 
whether tbe respondent is the putative father o/ the child. Two persons most competent 
to give evidence about tbe parentage of tbe child are tbe woman and the alleged father, 
16 A. 107. blere assertion on oath by the mother that the respondent is the father, ought not 
to be acted upon without some independent corroboration of it, to satisfy the Conrt that her 
atatement is true, 24 L.W.409*27 Cr.L J. 1095 = 97 InJ. Cas 359 Where the mother stated 
on oath that the respondent was tbs lather of tbe child and the respondent admitted his 
frequent visits to the woman's bouse and witnesses spoke that the petitioner was tbe respon- 
dent’s mistress to whom he gave money and jewellery the Court will be justified in holding 
that tbe parentity of the child was proved, 12 Bur. L.R. 1S0=4 Cr. £4 J. 39. It is the duty 
of tbe Court to find definitely tbe parentage of tbe child before awarding maintenance. It 
is not enough that tbe defendant may have been tbe father, Weir II, 621. Similarity of 
name and features of the child and tbe defendant cannot be taken into consideration, 16 C. 
781 ; "cbild" simply means son or daughter and reference to age is purposely omitted. 
Mamtenance can be claimed so longss son ordaughter is unable to maintain itself, It Cr.L.J, 
427*6 Ind. Cat. 860. An order awarding maintenance in respect of a child yet anboro 
U illegal, Welt 11,618. If tbe wife fails to prove the marriage, maintenance can be 
tecDvered as lor an lUegitimalo child M parentity ia proved, 18 C. 781. A husband is bound 
to maintain his wife but he li not bonod to do more than supply bet with lodging, 
food and clothing ; he Is not bound to maintain her as hla wife, 25 Cr. LJ. 1249 ; 
. 16 B. 269. By maintonance it is not Intended logo further than assure the wife or child with 
food, olotbing and lodging and cannot include educational expenses, 23 Cr, L.J. 1249= 
82Ind.Cas.2S7;il Cr. L J. 40-4 lad. Cm. 733, The word ' child ’ U not deflnodiq 
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tbeCodosad ia tbs absence o! &&j> dofiallion or anything contrary in the Code, child 
ia a person \TbQ has not reaahed luU age. It U only then that the child becomes com* 
petent to enter Into any contraot oi entoroe ita otaims. A child which bad not attained the 
age o! majority is within tb e meaning of this Ecclion, S? M. S6S ; 25 Cr, L.J. 535sSS lod. 
Cas. 379. The Codo makes no restrlctioQ to the award of maintenance to illegitimate 
childeiD. An Illegitimate child o{ a Hindu bora of a Don'Hiada woman can claim main- 
tenance under this Beotion hut the claim can ha enforced only during the hfe-time of the 
father and ocasos with his death, 27 U. 13. A father is bound to maintain his child what* 
ever the position of the mother may be. Whether she makes the eppheation to annoy him 
or not is immateriai. It ia also Immaterlat that when the child goes to the father he gives 
little money. It is not necessary lore mother to prove that be b-id asked the father to 
support the child aod he hAs refused to do so. The mero fact that it was necessary tv 
insCituCo proceedings may be taken to prove neglect or refusal on the part of the father. 
Mere sending a BcrT.aot to go and ask the child to coma and live with the father does not 
amount to any bona fide offer to support the child and cannot absolve the father 
from his respooaibliity tomaiatsm the child, 13Cr, L.J. 273»23 Ind, Cag. 486, /olJvtrtn^ 
11 Cr. L.J, 4sa«'? Ind. Cog. 469 A husband atone is hable for the maiutenance of the nife 
and not the latbei*lQ*law of the woman, 4 Gr. L. Rev. 6 ; Cr. L.J. 110; 15 Cr. L J. 577s 
23 Ind. Cos. 329 i 30 Cr. L.J. 135<.ll3 Ind. Cat, S27:igC4 P.L.R., p, 69, Jollowmg 
&B.H.C.R. {Cr. Ca.)81. 


Unable ta maintain {tself.*-Tho expression 'unable to maintain itself means unable 
to earn a livehbcod for itsoti, that is to any, a complete livelihood such as an adult person 
might earn without depending on any other person. There is a costiBuiog obligatioo upon 
a father who has suiheient mosaa to maintain bis child asd he easnot conlraet bimseil out 
of that obligatlOQ. The (act that the ohltd re not in a starving condition cannot be set up 
as an answer to an application for its maintenance. Tbs ossootiai point is that a man is 
bound to feed asd clothe bis minor offspring and be cannot bo beard to say thattbe latter 
should help him to lulfiU bis obligation. The sum be should be ordered to pay » fixed 
according to hie means, the status of she parties sod the age ol the child. Ko other con* 
elderatioa ehottid come in. Were tt otberwieo, the Court io most oisos nli) be obliged to 
enter upon calouiatlons of some nicety os to the proportion of tbe expense which the child 
ftBoU ehottld boar. Svery able-bodied boy or girl over ten years of age is a potent wage* 
earoof. For instance, a town-bied boy of tweiveor fourteen, even if attending eohool, might 
easily in his spare time earn an Anna or two by hawkiog newspapotv, but it docs not follow 
that this shontd bo taken into consideration In giving the sum which his lather should be 
ordered to pay for bia maioteuance. A father who has suf&olont means is boned to maintain 
his child who Is under the sge of majority and la fixing the sum payable no regard should 
he paid to the fact that the child te able to cootnbuie to its own support by means oi labour 
or work, 2, Ran- 632 There is some coofliot of authority as to tbe ioterpretatiou of this 
expression. The interpretation of the words “Doablo to maintain itscH " Is sot so eimple 
ns it appears to be. It may bo said that tbe Iiegislature meant to provide for minor children 
and minority alone lulSllcd the requirements of tb« ecctioo, 21 C.W.N LXI. In 22 M.249 
and 22 H. 247 «.n.) and 25 M.L.J. 355* 2919 M.WJf. 997*14 U.L.T. 223*14 Cp. L J. S37» 
21 Ind. Cat. 469, it was hold that the expressiou meant physically unable, on account 
of tender years, tc earn a livelihood, and tberotore unable to maintain itself, but la 
39 U. S57 it was held that the expression meant unable for want of sufficient means to 
maintain itself. Tbe Inability cooteroplated by this scolion applies as much tv the case of 
a child which has got moans of lie ownorwbiobis eolltledin law to be maintained, and 
is being maintained as m this case by some other person, as to a child which is able to 
earn a living by Its own exertions. This is a summary pocodure provided by 8. 456 and It 
docs not cover eutirely tbe same grosnd as th« civil liability of a father to maintain a 
child. It does not eee^to have been wttbln the contemplation oi tbe Legislature that a 
chliJ which is woil-to-doNbouia bo entitled under 5, <88 to an order for maintenance against 
UUlhet— 3 >er aWuv J., 39 M. S5T at MB, /olfowwp 10 M. *6l and disunling 



OP UAI^^B^AMCE OF WiTBS ABb CbltiDB&K. 


877 


d. 4^81 


ftom23U.L.J. 35Ssigi3 M.W.N. 697. This «iem vias foUoiced in 37 U.L.J. 361 anS 
46 M.L.J. 324-19 L. W. 275-1924 M.W.N. 305=S5 Cf.L. 3.370*77 Ind. Cas.418. Tho view 
UVea Id the ewlier Madras dcciaioos Ib&t ‘uuabla to maintain ilsoU' refers to physical 
incapacity and not to property qualification o! the child, seems, it is submitted, to bo more 
reasonable and natural, regard boiug had tn the object of the section to provide a speedy 
remedy for maiatenance of children in a summary way and an elaborate inquiry into the 
property qualification of the child will in moat eases frustrate the very object of 
the section and tho intention of tho Legislature. A child which ie deaf and dumb is 
entitled to maiutenauce even after attaining majotUy, fi N.W,P.HC.R 237, The mere 
fact that the girl to whom maintenance waa awarded was subsequently married, will not 
necessarily make her able to maintain herself, if lit eplto of the marriage the husband is too 
poor to maintain, or for any other good reason the father’s liability will still continue. 
48 M. 503. All that haa to bo proved to give jutlsdlclion to the Magistrate is that the child 
is unable to maintain itself and the father negleeted or refused to maintain it. Even a grown 
up child if uuablo to maintain itself, ia entitled to maintenance from the father it be haa 
tho means, 49 M. 891 at 8S7. The law does not treat proslitulion as a profession by which 
a girl may earn her livelihood and mvinUin herself. It Itagalnit publie policy to do so 
S7 U. 665 ; 2 Ban. 682. A father cannot be compelled to ednevto a boy in a college and 
tbua better his position. The liability is to malntaio only, 24 Cr. L.J, 5^0*73 Ind. Cai. 334. 
A lather has certain 2>rima /acts rights in regard to the custody of the children but it has 
been clearly laid down in 49 B. 562 that a Magiatrate U entitled to consider the circumstan- 
ces in which the father's offer to maintain his children Is made and whether It Is right and 
proper that children it not in his custody should bo made over to him, SO Bom. L. R. 938 at 
661. When a father Is ready to keep bis minor children with him and maintain them, 
there is no te-ason to withhold them from him on the ground that the children are of tender 
years of six and two and In directing to pay maintenaoco, 27 Cr. L. J. 1319*03 lad. Cal. 391 
/oUotomp 1894 P< R. (Cr.J.) 18; IB Cr. L. J. 811-41 lad. Caa. 331 ; B B.L.B. Ap. 19»13 
W.R.(Cr.) 72; IS Cr. li. J.S2S— 24 lod. Caa. 841. A minor child living with adolyeonsti' 
tnted guardian other than the lathee cannot be telosed maintenance merely on the ground 
of the ofier of the lather to maintain the child It the latter comes and lives with him, 
9Lah 3l3atSlG,/o{f<Hnn?2S U.L.J. 355-14 M.L.T. 223*14 Cr. L.J. 617-21 lad. Caa. 
469 and 13 l.L 3. 636-16 Cr. L.J. 636-30 Ind. Caa. 480.* 

The District Magistrate, etc.— The expression 'Pistriot Megistrate' refers to 
magistrates of the particular District lu which the person proceeded against resides, 0 B. 40‘ 
Under this KOtion maintenance cases must be tried only by the classes of Magistrates therein 
mentioned and any order lor maiatenance passed by a Magistrate not empowered in this 
behalf shall be void, 8. 630, cl. (n), infra. 

UpoQ proof of auch neglect or refusal —Before a Magistrate makes an order 
under this section be must find that the husband has neglected and refused to maintain his 
wife or child, 16 B, 269; 6 N.W.F.H.C.R, 205 ; 3 Cr. L.J. 423. Kegleot or refusal to maintain 
may be by words or conduct. Ik may be express or implied, 9 Bom. L.R. 339, S Bom. L R. 614. 
Evidence must be recorded by the Magistrate himself and be IS not competoot to refer it to 
a Subordinate Magistrate for inquiry under 8. 203, tupra, Weir 11617; 11 U. 199. Sub- 
section (6) provides that evidence shall be recorded as in summons-cases and 8 . 866, supra, 
regulates the mode of recording evidence. Proceedings cannot be conducted as in a sum- 
mary trial, 20 C. 331. “Proof" means legal proof on oath, 13 W.R. (Cr) 19, and similarity of 
features of the child with its alleged putative father is not sufficient evidence, 16 0. 781. 

May make a monthly allowance.— Tho use of the word "may" as distinguished 
from "ebair' sbovrs that tbe Magistrate haa a discretion to decide in what cases the award ot 
maintenance may properly be made. No doubt tbe dlscntlon must be exercised judicially 
and reasonably and not capriciously, 3l H. 185. A UagistiaU has no power to award anything 
but an allowaneo for maintenance. Thebusbandcaanot be ordered ioprovidea house for 
the wife to live in, 29 Cr. L J. 909—111 Ind. Caa. 669, A man is bound to msintsin his 
legitimate or illegitimate child hat he It not bound to maintain tbe child of bii wife by hst 
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Horrnec huslaod, 7 Lah. 365. ,The Ma^etcate ‘ may ’ ftud not' shall' make an order. 
Eehas » discretion to consider and ha goided by the social Ideas and fecliDgs ot the 
commumty to which the parties belong, 20 M. <70 IF.B.) at 476, /oUtnceii in 31 M. ISA. 
^Vbor 0 the SlagUltale exercised a Judicial discretion in teiusing maintenance, the 
HighOoutt will not intetlero with the order in fOTlslon, 81 M, 183. The proceedings of the 
Probate Dirhlon In England do not control the jarfsdlettoo of the Magistrates in India, and 
the exlsteneo oi an order to pay ntunonyla no bat to the Magistrate making an order nodet 
this eeotion on the application of the wife if the husband neglects or reluses to maintain 
either by payment of olirnona or cthetnise, <9 M 691 at 896. Similarly a decree lot 
maintenance of a Civil Court which caaael be executed owing to the Insolvency of the 
husband la DO bar to procdeding lot malntanance under this section. A mere decree of a 
Civil Court awarding maiotenance is not equivalent to maintaining the wife, 31 Bom L R. 
1366 /oUoieiug 49 Id. 691 and distmgusiAtn^, SO C. 667. Infixing the amount, no luxury 
ehould be allowed, but only nocesssriesol lUo should be considered, sccocdiog to the ststioa 
in life cf tbeapplieantaud the mesQsof tbe respondent, 13 Cr. L J. SSstS Ini CtaSSl* 
The payment must be a monthly payment and lu cash. An order directing the giving of 
twoclothesannually, Weir 11, 627, or grain Weir 11, 626, 627, Iscotlegsl. Boaisoan 
order directing a mixed payment m kind and lo ca^, 26 Bern. LR. 136«*25 Cr. L.3. 963s: 
81 lad. Cas. 613. An order directing the husband to give hie wila twelve maunds ol gr.iln 
each harvest seasou and to provide bet with a separate house is illegii, 23 Cv, LJ. 1371s 
B'i lad. Gai 27". Bo also a coaditicaal order that the husband do pay a fixed sum if after 
takisg back the wile home be tslU to malntaia bet or turss her out o! the home, 7 hah. 313, 
/ollovinp Weir II, 67Q and IS Ct. L.d. 62Swi39 lad. Cas. 496, or a conditional order that the 
wife should reside in the village of her hosbeud, 39 Ct.L.J. 5i*ll3 lad. Cas. 67. A Court 
anfetclog an order for maloteaaace cannot apportion the mainUnaace allowance between the 
mother acd child when the original order, did act allot any particular portion lot the 
xoethet or the child. Tbetemedy.U the metber wants an appoitionmeot.U to make an 
appUeatlen for alletlng her a eepacate altowauee, 6 L. B. R. 49. 

^ot exceeding one hundred ruptea Id the wholc.—Theamountawardabloundw 
tbU section cannot exceed topees one hundred pet mensem in the ease of a single Individual 
and an otdet awatdiog rupees one httodtod and fifty in favour of h wife is without lurlsdlc* 
tioQ oven though the husband acquiesced Id the same for soma time, 28 Bom. L.R. 1299 «26 
Cr. li-d. Sl-99 Ind. Cas 63 TThe words ' in the whole ’ mean that only a sum of money 
not exceodlDg one bondted rupees should bo ordered to be paid aud no other payment either 
}q the shape of fees or medicil expenees, etc., should be ordered to be paid, not can the 
Magistrate order tbe husband to provide a house for the wile 23 Ct. [i.J 1271*62 Ind. Cas. 
279. It IS to prevent the Magistrate making an order that the husband should pay eo much 
lor tbe schoollug ol children or to much lot olothing or bo much lor medical expenses, and 
so on, that tbe words ' In the whole ‘ baa boea put into the section, 49 U. 891 at 696. If a 
man has the luxury of more wives than one, hie Uability to maintain them is not lessened 
thereby. Every wile and every IcgUlmalo child and every jllcgUlmalc child can bo awarded 
up U> tupoos ODO hundred as iQalntensncc, provided the husband or the talber has the means 
to pay. Where a wife and her two ebiidrea wore awarded one hundred lupcoa each, in all 
amouDliog to rupees three hundred, it was held that tbe order was not uffra uim as the 
maximum ot rupees one hundred fixed by the seotlou la the maximum awardsble to each of 
theapplicants, 49 M. 831 ; 19 li.W. S30el624 U.W.N. 465»29 Cr. L.4. 94-76 Ind. Cat. SO. 

Pay to auch person aa the Alaglatratc, from time to time, dlrecta.^Aa 
order dirtctiug payment ol a malntenanoe attowanoc into a pablla tratsury Is not legal, 
Vfclr U, CJ7 sod (he payment must be to the person in whose favour the order Itmade 
ct to such uVliet pertou as the Magistrate directs 

Sub-aecllon 12),— The allowance can he made at tbs most from tbe date ol the applica- 
tion tor maintenance and cannot be given trtrospecllve enwt. Weir 11, 636, The MaglitraVa 
has no power to make an order under (bta aub-aeetioQ for the payment otany sum for • 
period prior to the date on which the npplicaUon lor mainlcnaoco Is fllsd. 7 Lab. 886. A 
MaglstraU can orfsr payment ol maintensueo to advance from the date ol hla otdet. 
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Ji is only reasonable (o supply tbe woman or child with means of subsistence for the time 
to come and not for the time past. This is clear from tbe wording of the section ‘shall 
be payable from the date of the order,' Ratanlai 169. 

Sub'Sectfon (3).— The words " wilfully neglect" hare been omitted and the words 
" falls without sufficient cause " hare been snbslttutcd for the same. Tbe Ijegislature has 
deliberately used tbe expression "sufficient cause" ohriously intending the bfagistrate 
should he In a position to use his judicial discretion haring regard to all the circumstances, 
and such jodicial dUcretion ehonld not bo fettered or limited by any definite rule. The 
circumstances of each particular c.ise should be considered in detrrmiuing judicialiy whether 
there ift or there is not enffieient cause, 46 494*=^* L.W, 702—28 Cr. LJ, 233—67 Ind. 

Cas tOS. A hnsbsnd against whom an order has been msdo when adjudicated an icsolrent 
cannot be proceeded against for failure to pay arrears due to the wifo fur maintenance; he 
being unable to pay his debts, his failure caonot be held to be a failure without sufficient 
cause, 50 C. 867, but this decision In 50 C. 657, la duftfl^uulied, in 31 Bom L R. 1366 at 
1363 on the ground that tbe case is no anthority on the question of the jurisdiction of the 
Hagistrale to pass an order under sub'Seotion (I) stiprn, in case the husband has applied for 
InsoUency and neglected to maintain his wife and there is also a change in the language 
In this snh-sectlon from ‘/nils xoilhoul svffieltnl cause’ to 'toll/ufh/ tietjlecti.' An order for 
maintenance can be enforced by the Magistrate who pass'd the order even (bough the person 
proceeded against resides within the jnrisdiction of another ^fag^strate and a Magistrate 
acts illegally in returning the application. 52 H.‘ 77. A Magistrate may himself issue a 
warrant for tbe collection of airearsof malntenaoce or refer Ibe applicant to a Msgistrata 
within whose jurisdiction the defendant is to be found, 4 U 230 This sub'Seetien authorises 
the Magistrate to issue a warrant for tbe leavy of the amount in the m'lrner provided in 
8. 866, supra, for the levy of fines, f««.by distressand saleofany moveables of thepersoo 
ftsked to pay tbe allowance. ApoUceoffieer to whom the warrant is addressed In executing 
the warraut can bteah open laner*doct of tbe bouse of tbe person whose moveables are to be 
attached and seize the moveables lock'd up by him and by doing so Ibe pollce'CScet acta 
legally, Batanlal 431, and tbe new pioviro fixes a period of one year within which an 
application for arrears of malnteuancs should bo made. The maximum imprisonment 
will be for one mouth and It shall cease on payment of the amoont doe. There is nothing 
In this danse which compels the Criminal Court to award separate maintenmee to a wife 
whom the husband agrees to protect in a suitable manner because he refuses to cohabit 
with bet , 42 U L 9- &65» 5 L W. 535. Where the husband ofieis to maiutam his w lie, the 
Magistrate must comply with requirements of this proviso, 27 Cr LJ. Cas. 

634, s^ere 16 B, 269 13 ayiproced The first proviso to this sab-section does not apply to 
orders directing maintenance to chlldtea and such, an oedar caonnt be siipec^eiled. by a 
decree for restitntion of conjugal rights against tbe wife the father cot being appointed 
guardian of the children, 1 Cr. L RcT. 368 Tb« proviso to this and sub-section (4) refers 
only to wives and cannot be extended to children. Where an order is obtained by the wife 
fur herself audhet chtlduu, any decree which the huebend ebtama egaintt the wife for rrsti- 
tution of conjugal rights will not absohe him from tbe order to pay maintenance on behalf 
of tbe children, 14 Cr L J 39=^ 18 Ind. Cas. 658 where 23 B. 484 ; 27 A. 483 are referred to. 
Bee also 46 A. 877. Theofier of the husband to supply tbs wife with food, clothing and separata 
residence or to admit her into his own bouse is sufficient. He need not agree to keep the 
wife with him as Ins iri/e No authority is given for the proposition that the words " as 
hit wife" must be read Into the section. Griminal Courta have no snffident machinery 
to direct domestic arrangements, or oontrol the domestic rules of poter /amilias, 16 B. 269 
at 274-275. Tbe becood proviso enacts that DO warrant for arrears of maintenance shall be 
issued unless tbe appUcatioQ is made within one year of the amount falling due. For 
enforcement of orders passed In British India of maintenance orders made in other parts of 
His Majesty’s IMminions and Protectorates and t>«» uerso (sea Act XVIII of 1921) , Mainten- 
ance Orders Enforcement Act). See also 52 B. 262, 

May consider grounds of refusal stated by her.— In dealing with the ques- 
tion whether a wife Is justified in living apart wo must consider the civil law applicable 
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to the parifes. # j., Ktnan I*aw, Jf tte paiH«»ra Hluflas. Xtiatbe doty o! a womaa to 
reaiaewilbiethusbSrDd and iiia he* corteJa^e Tight to be njatoUiBca hybim coder hia 
tool, 18 B. £69 at 273; 20 Bom. fi.R. MS at S60«29 Cr. LJ. lOig-iialad. Cw. 
173 foVomng 2 B. 40> The mere fact that a Cbnstian baebaod has become a 
coarert to ■will not enllUe IbeCbriatiaa wife IiTJOg apart from her iasband 

aad efalm separate mBlateDanca So long es (be Je'crisb faosband allows bis 
CbrisUsa wife to pracllee bee ewo religioD aad does not press bet to abaodon her 
religion ot to adopt bis religloo, sbe bM no tight to leave bet basUnd, 27 Cr t, 3. 1177= 
97 Ind. Cas. 829. Concnblosge is nithtn certain limits recogaued by Hindu and 
bfahomedae Law and is not in all circnmrtaoees to bo reprobated by lha pnblio opinion of tbs 
commnnltiee Seeping a ccncnblne la not neeese-iriiy and !o all eirenmstsoces to be regarded 
by Ibe Maglstrato as a sctbclentesaso tor a woman to relaso to lire wUbber bnsMsd though 
ii U e^nally elssr th^t the tlagistrate may lu cettem caies regard it as a eoSeteatTe’'‘^oo and 
awuTd Separata malnteosnca Tb« 3fagittr>to roost be goid'd by ail the facts nod circom* 
stances of each case and with due regard to the eoetal ideas aad eostoms of tbe eoromooify 
to which the parlici hetorg. 20 M 470 at 473 IF.B.), Where tbs boibsrd offers to matntoin 
bla wife. H is tbe doty ot the Magtilm* to Ilk tbe ■wile whether the Is prepared to .tccepli 
tbe cStr and liffl with tbe boabsud and if shacefuses, then to consider tbc groneds ol bet 
refoesl and an; order passed tor maintenaocB withoot a cooaideralion el tfae<e qaestions. of 
offer, refaeal and the groaode of retnsal arc bad in law, 3 Cr.L J. 60ls2lnd. CSf. t53,/offot0 
«d io27Cr.lt 3 13t9 = 531od. Cat 3}f. Araongat the Hindn community conrnbinsge Is 
Tce^iiad asd it Is passible tot a concDhios to b^ee a certain states. If, therefore a hns'^ad 
kaepa a cooeabiae ia bis home apart from bis wife, it is doabtfd whtlhet cocb aa set 
wottld entitle tbe Wife to aepsntte malateoanee. Bat if he kept socb a coscnbioo la tbe 
snsie bosse as bU wife lived, Kfld agsiast the wishes, or Jnsaob amanaer as to offaod tbe 
eeU-respect ot bis wile, that would eolitle the wife to separate msiateoanee ncdec this 
eeetloo, 78 K. 473 at 472. The ^oestioo to each case will be ‘wbetber the condfiet el tba 
baibacd U soeh as the wife consiitentSy with scit-respeel and dna regard to her position as 
wife, can t{f« lo the hoass of the boshsod If this is poeslblo and tbe buiband is wilting to 
teeeireber, tbe ^fagistrots mty relate separate malatontnce, Ibid at 473. 

If he is aatlsfled that there la a Just ground for an dDlns,-*-]t la to bs 
noticed that la the earlier Act tbe words were ‘'that he habitaslly treats bis mfe with 
cruelty*' sod these tvorda have now been omitted la ibe present Code and tbe words “fAot 
fhrre uywf fffound/or rcxfoinp*’ harotseCD sobstilnted Tbe Tesuit Of the aajeodiaent 
is that ander the present Code tbe right ot the wile who Is Itvlos separately from the 
hnshacd is not wtilcUd to payment otjoalntoosnce to Ca»» to which aha has been tr^tod 
byberbastood with babl'aaleraeUy. The words “yutf ground " iovest tbe Sfsglalrato 
with larger diecretioa In the matter of granting tsalotensoce under this aectloq, Habitas! 
croelly may be a just ground but there may be other gronoda apart from hibitnal croelty 
which may he taken Into aecoQOt to awiirdlog rastotonanes. 27 A L 3. 1233 at 1210. 

Soh-*ectlon (4}.—This sub-section *o4sab*acoUon (5} qualify the wide WtiU cf SUb* 
section (1| to tbe extent that tbe wife is not bouod to accept an offer for aeparste maintensnes 
and residence by tbe hushssd She can of course agree to It and if by notaal consent 
they are llficg sepsnitcly up to tbe ttueiof thaapplicattoa there would be a clear ground for 
relosal lo make an order to her laronr. IS ti only when she tsiases the offer o£ the hasbaod, 
sbe bat to show sufheient csqm (re such refusal (or getting an order In ber favour and it i< 
not necesaary for tbe Wile lo show saSctantcaase wbera the refossl is not of tbe offer to 
live with Lb« hmbsnd but (or aeptrato residenee, 32 B 763. The provision of this aab* 
section does not anihorlm a Msgisirate to eatertsia an application lor separate xnalntenanco 
by the wife who bad. of ber own aceoed, left her bushand'a house and protection, Sbe must 
prove that there IS }uit ground lor her living away (rom ber husband. In 2SC.73, It was 
held that the doty imposed upon a Tllndo wife to reside with ber bmbaud wherever he may 
choesft to realde la a rule ol Hindu Law and bet merely a morst duty. JTayiw en Hindu 
Louj eayv *As soon as tbe wife is matare her bomelBsceenacUy het bosfnnd'e houM. He Is 
bound toinaloUiabar to it while sbe iswillhig to reside with him sod to perform her dntJen, 
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If she goits him of her own accord, eithet witboat canss or oq accoank of auob ordinal 
quarrels as are Sncidental to married life io general, she can set up uo claim to separate 
xnaintenacce. Notblag will justify her la leasing her borne except such violence as renders it 
unsafe to her to continue there, or such conlinned ill-usage as would be termed crueltf m 
an Eoglish matrimonial Court." A wife who dictates her terms to her husband wfao is 
willing to maintain her iu his home cannot demand separate maintenance from him, 
SO Cr. L.J. 861 = 117 Ind. Cas. 903. The husband marrjing a second wife is no ground for 
the wife living away from her husband, 7 U. 187 ; 23 Cr. L.J. 233*"99 Ind. Cos, 1036; 
27 Cr. L.J. 507-93 Ind. Cas. 971 ; 29 Cr. L J. 89 Sb 111 Ind. Cas. 579, bat marriage by a 
'Uahomedan with the wife's step mother If a snfficient canse, as such marriage is prohibited 
by Mahomedau law, Weir II, 617. It ws: held In 20 U. 470 (F.B.) that adultery on tbs 
part of the husband may constitute a sofficieDt causa for tbs wife living away from the 
husband- Unless continuance of condnct is established it cannot be inferred from a single 
act of adultery that the woman is living in adultery. Although a woman has given birth 
to an illegitimate child, it is open to a Magistrate to find that apart from that clrouin* 
stance she is not living in adultery within this eub-fiection, 29 C.W.N. 647-26 Cr. L.J. 1184 
s 88 Ind. Cas. 603. The right of a wife to maintenance is not lost because she makes a 
a false ox scandalous allegatiou against her husband which must have been very annoying 
to him and subsequent proceedings may alsoehow that there was no foundation for such 
scandalous allegations made by the wife. Bat that would not by itself justify the husband 
in denying his wife’s tight or insisting that the allegation shonld be unconditionally wi tbdratm 
in open Court belore be would agree to maintain her. 52 B. 262. What the law contexn* 
plates by this sub-sectioo is well recognized in affiliatton proceedings between husband 
and wife under the Eogllsb law, vie., where husband and wife have lived apart by a 
definite contract mutoslly made between them, then a^lialion proceedings are inapplicable. 
A contract voluntarily aod freely made between them and entered Into by reason of the 
Ill-treatment o! the husbaud towards bis wife would be an act of their own volition. Z1 the 
paitlee separated noder such terms, so that neither should molest the other aod that both 
ihotdd be free to live aod go where and whither they respectively wished, snob an sgreemeut 
would be a voluoUty act and contract by the parties tbsmselves, onfettsrsd by the decree 
or declaration of any trlbaual, 4 Pat. L.J 109 at 112-113. Where a husband and wife are 
living apart in obedience to (he arbitration of Apanckagat of tbeir caste men by which the 
wife was given a stipend as mainteoance, it cannot be said that they are living apart by 
mutual consent. When once it Is proved that tbe parties are Jiving separately by mutual 
consent the Magistrate has no jarisdictioa to pass an order under this section. Under this 
8ob*seetiaa a wife living in adultery is not entitled to receive maintenance from her husband 
but tbe fact of living m adultery Witt not automatically deprive hero! the right until tbe 
order that has been made is cancelled by the Court. An order cancelling maintenance 
cannot have retrospective eSect aod deprive her of tbe right to receive arrears which had 
accrued due prior to such cancellation, 30 Cr. L J. 719aell7 Ind. Cas. 67. Before an order 
for maiatenance in favonr of a wife can be disturbed the husband has to show under this 
sub-section how she became disentitled to the allowance. A solitary act of sdnltery will 
not BO disontitie her, 30 Cr. L J. 403»113 lad. Cas. 161. 

Sub-aectlon (5).— This sub-seetlon eeems to deal with proof of facts which may have 
occurred subsequent to the order for maintenance being passed. It is a general principle of ’ 
law that an order whose term is not fixed, and whose currency is not made expresely depen- 
dent upon the ooutmued existence of ceitsin circumstances or sets of circumstances, remains 
in force until It is cancelled; and yTn'ma/ocie this rule applies to orders lor mamteoanca 
’ under this section. This sub-section provides that in certain specified eircumstanoee where 
the wife is living in adultery, where without sofQcient cause she refuses to live with her 
husband or where the parties are living separately by mutual consent, tbe Magistrate shall 
cancel the order under 8. 489 tnfrai it is open to the Court to alter tbe orde-. but it is for the 
husband to obtain a cancellation or alteration of the order and until that is done the cr.g.aal 
order remains in force. Tbemerefact that the wife had reamed >nd lired with th>' 
husbaud for some time vrould not have the effect of automstiea'Sy «»QceIl.cg the orifiinal 
order, 80 M. 663 at 663 tchere 19 A. 50 ; 37 C,L.J. 180 = 24 Cr.I^ J. -945-75 Ind.^il&s 6?C; 

111 
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8 C.'W.K. SIO »» noi /oUoicfd. ila Older (or lafttotecsneft once (<assed rem&tos ia force 
CotilitiicftoceUed bj tb« Court, ereBUtooglt tbewUeceae beck end tired rrith tbehosbaod 
sabse^jaeotif for s loos titns bj some amnsemeat betweni (bem. Is snch a ease it is tbe 
dot; o{ tbe barbacd coder Ibis sab-seellon to itare tbe order c&acelied i! be wisbee to qoes* 
t(on tbe bioflios ebatactor ol tbe oiit^oal wdet, 8S J3»2S Cr. LJ. 231=93 lad- 

Cas. 1C31. h mew Umpetixy Btoy ol Ibe wife, rvbo had oUatned *q cider lor sspsnte 
jaevaten&aee, with bet boabaod tor a tow mootha trill net hare tb« effect of caaceUios the 
order tor zaaiQtoQSBcealtboDgb ssch stay may bare tbo effect o! aorpeDdiog it. 37 CL-3. 
2S0»23 Cr, L.3. £45=79 led. Cas. 529. Meta cecccd marriage wii} sot Jastify first wifa’a 
refasal to live with her bosbacd. 27 Cr. I».J. S07«*»S3 Xod. Caa 971, efreeially whew a 
pioralitj o( wivea Is allowed by Hiadaaad Mabomedts tow, 29 Cr. L.J. 8?5*111 Jnd. Csa. 
575; £SCr LJ.aSSwSglua Car. 1036; see alsolM. 187. TTbewa hosbtna raarrja a 
second wi!e sod ofiera to provide a separata wstdesce for bis fint tnie asd she retoses to 
aiccfpttbat oSet. aba cannot be saidtowtoMto live with bet bosbaod within tbU euh* 
eecVtoOi^fiCr. <53w?7 iQd. Csls. Adoitorj as ooDtemplated by this eeelton to 

the popQiat aesse of tba (arm, m.bwaeboftba matrifflonial lia by either party. Tbs 
words ‘'iivuis to adaltery" mesa eometbiDgmotalbaa a ciogtoactofadoltery as these words 
refer rather to a coana of cocdcct, 37 Cr. L.J. lad. Cas. 950; 52 B 160. Asiagto 

Act of adoUery does cot amonat to iinog in adultery witbiotbis eob'secttoa and will cot 
Jaitiiy wfosal of msiateoaoee. Tbe oocstrocUoa pet on tbe words living la adoltary is 
the sararal oce. ffba stgolficaot pment tense ‘ livins' tonwd. Tbe isct tbst In saeb a 

the wife do«t not come to coott with abaolntoly clean bands eaaeot aSeet her tight. 
TToder Htoda tow also, a wife tbongb leading an impnn life cannot aUogetbat b« sbandonad 
by ibo hosbud, 52 B. ISO, fnUaaing 29 Cr. L.d. 311=103 lad. Caa 21 ; 30 H. 332 ; 26 X, 
S^; 29C.W.R. 6<7; 3l 6. 278 at 233, The words iiviag to adoitery " refer ntber ton 
coarse of ooedaetor at letot soaetbing laofetbsaa kiegto lapse ftom rlrtoe The werda 
point to aeootiaaoas eoorse of condoet and not to isolated aeU of iamotsJily. Coadoet 
whkh aoeotdifig to western aetions eoold be eosdefflard u a bwaeh ol aarital ebUgsUoa 
Is sot *0 condeaned eltber by Hlndne or hlehotsidans, S8 X. <70 at <73 <76 See also 
2TCr.{»d 1190=07 la<LCu. 930. Therefore a ringto aet of adolttry dsrrs not neceassrily 
smeaol to ’* tiviss to adoitery" so as to disentitle tbe wife from syplyiog tor maintesaBce, 
SOM. SSOtrbrr# 20 K. <70; 26 A. 326 are re/errei to. Bot a single ectol rawoodnet rosy 
jastlly a haibaod to lire away from bis wife bc( it wll) not release him from 
his obllintfon to pay bet mstoleoanee, 27 Cr I*J. llM*S7 lad. Car. 950 TVIserea siDgls act 
o! a&nltery by tbe wife was with a low casto-maa entailtog seclii ex-comauslcallon fram 
caste, it wM held that the Magisttate was josUfied to refaslng taatoieneoce to tbe wife. 
Si M. tS9 ; 27 Cr. L.d 1190=97 lad. Caa.SSO. An order (oi natoUaaaee passed la Uvosr 
ofawifatsaybe can-celled on proof ot.adQltory. 8 B.H.C.B. {Cr. Ca.) 13t; S JL 221; 
21 C. 533. VTbera a wUs lived with a panoonr (or S yean, a strong pmamptioB arisrs of her 
llvicg Id sdoltery and she toast prove berchuiity to eotitle her to raaiatessnee Cr. if. CU 
SSO tj 2929 {if. il. C.) 

Sut>*50Cltott (6) '~*Il Is sot laid down la Ibis rob-rttlicn that tbe ptreednK al Uxs 
beatlQg of the application ibaU be the (scaeu (a the trial ot Eammoo«-«ases. AU that Is 
ctated beto is, tbit all evidence seder this Chapter .... shall be recorded Ib tbs maoner 
prescribed in tbe ease of ttusnoarrasea. This refers baeb to B. 355. tupra, which prescribes 
that a menoraadBOef (be ssbstasoe of the eridteee of etoh witoess shall be made as the 
eaaintUoB proceeds in oootradletion to tbe prorisieai of 8. 356, supra, which prescribes a 
AiCstcnV mansev tor tbe record ol evldene* la olbet cun, 1903 B.K. {Cr. 5 } 1&3 p C5< ; 
29 Cr.Ii.d. 478=101 lad Cat 606, Ctldcsoeoaghl to be tahvn In tbeprereneeei tbe father 
or lie insiaBd or his pleader aniens be Is wilfalfy avoidiog tbe service of enramon*. Tbe 
petition cannot be referred lo a SatordtuaU Sfsglstnie lo take evidecee aod rrport npea the 
facta stated la tbs petitioa and no order can be passed by a firet class 2 {sgiilrat« for main* 
teaanee to tbe atoeace ol tbs bosband. 11 M. 199 j t Ci.J. 102 ; Weir. II. 629. Evideaec 
thoald ha recorded as pwv ided tn 6 8S5. aaprs, and tbe procedore is as In #ammon»-ea.wa. 
Tbe provlttoac el S. 3ta. seiyra. s^ to ttnesUoateg tbe aectued do not apply to procwdtogl 
nndsr Ibis seetton which are more of a cIvU aatnre and tbe perern prw«ded agalnrt U 
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entitled to gtre Avidence on oftth, 82 B, 768, feJUnoing 25 Cr. L.J. 1091sBl Ind, Cm 815 ; 
teeftlu 9 Lah. 313. Anf separate order (ot mtlDteoaneo made maf, for good cause shown 
•on application made within three months from ^6 date, be set aside. An order cannot be 
■onforced after the death of the person against whom the order was passed. From the 
1angnage.ot the snb-seotion It is quite cleat that in the mind of the Legislature^ the instance 
■of the deceased person, against whose estate arrears of maintenance may be olaimed was 
neret present, 17 C.W.N. 1130 b 2 Cr. L. Rev. 247 at 2IB. The proviso to this enb'section 
•empowers a Magistrate to re*opea a ease In which an order for maintenance bad been made 
by his predecessor and to revise that order If a petition for the same is presented within 
-Q months of the date of the original order and the original order is made ex yurfe without 
■eSecttng personal service of notice, 21 Cr. L J. d23~7S lad. Cai. SM. 

Dispense with personal attendance.— A Magistrato has a discretion in an applica- 
tion under this section to dispense with the personal attendance of the applicant when she Is 
ta pardnnashtn lady. Snch applications ate not complaints within S. i (1) (b) supra, and it 
is not laid down that the whole procedure la to be that of a summons^ease and the seotlon 
itself recites in the first para that the Magistrate may give relief npon "proof' of such neglect 
«r refusal. Very obviously In regard to one class of cases eomlog nnder this seotlon, t)u,, the 
•case of an infant child, it is not intended to Insist on the personal attendance of the person 
In whose favour the order is to be made which is no where laid down in the section and 
<cxemptloa from personal attendance even of the person against whom the application is made 
is specifically provided in this sub-section. Of coarse an applicant absenting herself may run a 
.greater risk of having her application dismissed bat that is a difierent matter foe her own 
conslderatioa, 1903 P.R (Cr. J.) 168 p. 665. 

Sub-sectton (7).— Power is herein given to award costs as in ptoeeediogs under 
Chapter ZII, 8. US, luprn, butit was held in 4ft U. 262 (F.B ) that the High Court in 
Teviilen oanuot award costs. The Magistrate passiog the decision is alone entitled to award 
«e8t8. Similarly tbe High Court in revision Qoder this section will not be entitled to pass 
•orders as to costs and ths question was not argued and eoniidered in 49 H. 89i, where costs 
were awarded. Tbe reasouiog of the Full Beoeb may apply to these proceedings also. It is 
submitted that the lauguageused in this euh-seetioo ‘ tbe Court in dealing with applioatious 
-nnder this section shall have power to make such order as to costs as may be just* is not 
restricted as in 8 118 (3) to the eSeot ' irayufratepositny a cfectsion under 8. 145 may 
direct by whom costs shall be paid.' The High Court in levisloo, can bo said without 
violence to the language used, to be the Court dealing with applioation under this section 
.and It may have power to award costs. 5ee29 Cr. L.J. 1177 at 1179=97 lad. Cu. 809 ; 
where costs la revision were refused. 

Sub-aectloa (ft). — Tbe first process calling upon the husband or father to maintain his 
wife or child should be sought in tbe Distrlot in which the obligation to maintain (and 
the breach ol the obligation took place) U prtma facie to be fulfilled, s.e , in tbe District In 
whloh the husband or father resides. Such duty and correlative right cannot be altered by 
anything stated ex'parlt by the wife when applying for a summons 24 0 tZi, follounng 
g B. 40 at 43. The jarlsdletlon is to be exercised ordinarily in tbe District where the party 
against whom an order for maintenance Issoaghthaabtsiesideaes, 9B. 40; 1834 A.W.N.133; 
-24 0.633; 1 C.W.N. 677; 1893 P.R. (Or. J.) 9; 1889 P.R. (Cr. J.) 13 ; hut where the wife 
•was compelled by the husband's conduet to choose her own place of residence then the Conrt 
oi that place where she resided, 13 A. 343 ; S N.WP.H.C.R. 237. It Is the duty of the wife to 
Tosldo with the hnsband and It is her correlative right to be maintained by him under his roof, 
^e term " Beside” means primarily to have a settled abode lor a time. But a man may 
reside or have a settled abode at a place where his family or hit servants eat, drink, or sleep. 
In 1 A. Sl, it was held that a soldier who travels about from place to place with his regiment, 
lias his dwelling place where bis family lived and whither he had the intention of retnmlag. 
A man may therefore be said to reside with bis wile at any place where his wife has a settled 
-Abode and Is not necessary that he himself should live there permanently or ordinarily, 
provided he baa the Intention of going there and living there when opportnnity occurs, 
^ough ' reside * eonnotes a stay for someUme no minimum time has been laid down as a 
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‘QuallfieaUoo. In 35 C, &55 Ihs pajlies i»«e 1»13 k> have resWeS togstiier for porpojes qI thi 
Divorce Act at a CSalcutto hotel tor atcat a Icttolght, the? having bo jena&aent Jaiidsoce. 
Jq thB cftta o{ a znhtms it oaoQOt K&aonahl? be 3e!aaQde4 th»t the aatnrsof the 
TCaidesoe ot ihc iflao aboQld b» ZQfice poxfiunant than ia tha case of a iavfful hoahaod. A 
man map be eaid to reside C'ith the xaotber of {negJtiOBteehildfeQ if hev/sUaberoaff 
McasloBftlJy at hat eeiUed place to long as he baa the iaU&tion to coutiau® hia visits. A 
period of tTVo inooths v«as cooeidered to be a euffieientstijr to cooetitute residence for the 
porppee oi ib^a eecUoa, it being not abown that th* woman had any permaaeBt Tas!dcoc8> 
f5 Cr. h.J. 822 ss 13 lad. Cas.Idf. IP^mpotary resIdsDca wUhiB jBtisdJtftioa of JfsfistrsSa 
wheat the application ia snade is entScieoi iogivs jorisdietioa. 3t 0,W<ti. 873; S }£. 205; 
S6 C ^61. Id C8S88 where the husband and wl/e have A dsed abode or parajnoent p?*ea of 
zeeidenee, a temporary reeiSenca in ao^ other place wil! not eoater jnHsdiotion nn tba Magis- 
Crate at that place under this eub*seotic& hot where the parties b&va no BxeS abode and so 
pemaoent residence, cacQSl residenca »t a patticolsr plaea, aty, for aight days for peoennog 
aiv employmeat there, will ^iva the hra^atrato of that place jurtsdictloo toenterialQ an 
&ppl>catJO» nader this section. 3i Is R. S31,r/f/»rtnp tc83 i. 203 (f.B.); 36C. 95i; 
43 B, 347 *. 23 Beta I. R. 178 and foRotirinij 21 CW V. 872 *ad rfWirtgwfebwg 27 Cr. B. J. 820 
8*95 Jnd, Ca». 594, ■Where a wile retarnfag from » short visit to hst ssstsi foaaS her husband 
living ffJth auothec womao la the boa«v and left the house Immei/ately forauothar DJatrict 
whore she claimed lOijataoatioe. it vras boW th»t wfnsil to miiat&in wm a brooch nomaitiad 
At the place nbera the applicaiioa was erode and the Alsgistrate had jariodfetion to pass an 
Orfiet under lh>o Beotioo» 15 A. 348l A K,W.P.H-C.R. 257. A bfagIsVrote may himself 
issue a wsrroat for the ooUectlos of »rcests or refer the appHosnt to tha Afagistmt^ 
vrlibm whose yuriidicticQ the issn is to be found, 4 M. 25p. Tha fact that the 
parttva were married ivitbitl the furladiotloo of the hfagfstroCs trill not he sufSeest 
to confer jnilidiebofi oo (be Uagtstroce to act under tbia ototioa 27, Cr, L.}> I939 zb 
95 lad, Cat. 883. Thewords ‘'fast resided *‘ ocourrlng io this euh-seotiojj dooot refer to 
» mere noeual ttifdeaee ia a plaoe for s teotpotaty purpoeo vtiih no iote&tloa ot temamiag 
(here. Where the wife residing with her lather in Q ZMetrick ii rMted esrasiimss by the 
buebood testdiug is S District m the fatiwv's hoose in 0 Distri&t. the Magietrale la d DU* 
Itletbad jMrladJotloo to entertain the wHeV opplwation osder tWeewtioo ae the haebandead 
wile t««t rauded lo that distruu whoa they mot ia the wife’# father’s honie, 29 Cr, £ J. fis? 
-llOIad C»» 239. Whvw a huobaoa was employed ag a oarproler In the Rtkilwaj WorV 
shop at Lahore and has beaa tftsidiog (here crootionaUy lot leretaf yaars, a Umfotarf 
oo^oorn nr a tempoiBry stay at LqcVoow with hi* wife wjU not cuQfsr ;{urt8CIicUoa on the 
AfaS)S(rate at LucksQW toeutarlaiQ ao applleotioo fof moialenaote, 1 Look. 393 f 32 A. 251 f 
38 G. 964; 4S B 5%7 ate re/ewei to. Adym* vUit w aiUnd to busioaat la a lodgool Iwmasasa 
cannot omuoat to rimJenei. A person may fcave a permenent residence and also « temporary 
CBS. Thopcjut at wbifth a vioUct a stay bocomea oepahlo of being held areJ>4e»c« laone 
dtfficuH to de&flo. A stay for two moalba In a temporary place with Occasboal vUife to the 
permattCDt ylaw ol resideoas is sofficlaot withiu this sootlon. Tbs eaptessUa 

‘ mided’ will iBclpfie a temporary re*idence aodrsMotcoDfiaod toaperaanent resJdeaco, 

2^ A.L.d, 435*28 Cr h.3 494*141 lod. Cat. €75. An order passed coder thU eoetlon by A 
Megistrete who Is otherwise oempetoDt ro do eo would sot bo vttisted by tbs mere fact that 
procMdicgi were held in » wroog dUtdat. S. 531 (ol will apply to stub a csso, 43 C.h.3 . 253 
-»35Cr L J. S25*tf51nd. Cu €02. 

Appeal and Revision,— Jfo appeal Hes from an order el tba MagUtraie under Ibis 
asctwft.tVflt iCt)IO; SBKCB fffr. C*J €1; 28 lS.L.d. 483. Tbs aigb OoDtt In 11* 
levUioB*! Joriidiction Way act aside an illegal order ; see Xfl Cr. t 3. 609w80 Ind Ca«, 4S3 ; 
i8B 260 

Review --Whevher Haa pr'^^lwoss of 3. 3C9. «tpfa, wblab appeani la Qliapler X3VZ 
apply io forme to orders passed under thoescttooov Apply only to c'lses oljudgmsate Jo teUls 
UtminiUog In titbertoavSetSim or acquittal, U U unaeoeeasry (o decide. BfcdJIB 8C3 supra 
did ool apply In terms, the pnnoipla laid (fown lo that secllon applies, as psoceedsog* under 
IhU eeolteo •« JndWvl ao4 the ftnal order « rsaaon* given for a flual Order tmder lbi» 
aeeliculilnoCeetaJudgoeakABdeaaootbarwtIawod, Zl O.W.ff. SH*18 Ci*. 1/4. W8«35 
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led. C&i. 709. AP<iH from ftnj chaogo !a clKanutenees Trbtob could bo the basis of a new order 
under 8. 489, tn/ro, the blagUtrate cannot reriew the original order under this section as 
S. 3G9, supra, precludes such a course, 30 Bom. LR. 617—29 Cr. L.J. 903*111 Ind. Cas. 66S. 
The rejection of an application in one District for want of jurisdiction is no bar to the 
renerral of the application in the proper DistrUt, 5 H,W.P>H.C.R. 237; 9 B. 40. When an 
application under this section was dismissed for deftult and not on the merits a second 
.application rrill lie as there is nothing In the section rvhicb bars a second application, 39 0. 
Xi.J. 128. 

Further Inquiry.— When an application under this section is dismissed, no further 
inquiry under 8. 486, supra, can be ordered, 23 A. S4S ; see 1 C.L.J. 102. 

Civil Bull not barred.— The order of a Magistrate airarding maintenance did not 
-tahe away the jurisdiction of the Civil Court to maVe a declaration under 8. 42 ol the 
£pecifio Belief Act. The decree of the Civil Court being final, it is binding upon the parties 
to it and the husband who is ordered to pay maintenance by the tiagistrate is entitled to 
insist that tbe Magistrate's order is not enforced. It is not open to the Magistrate to ignore 
ibe final decree of the Civil Court ou tbe gtoand that it rests on reasons which do not appear 
to him to be satisfactory, the jarisdietion vested In him being auxiliary to that of the Civil 
Oourt This will not preclode the iaterfereoce ol the Magistrate, if there should ansa any 
-fresh causes for such iuterference, Wetr. II, filS; 33U.LJ. 419 ; 29 U. L.J, 12; 2 U.L.T. 
344s7 Cr. L J. 233 ; 16 M. 721 ; 18 L.W. 132 ; 43 1. 683 ; 27 B. 433. See the new snb- 
section (2) to 8. 489 tn/ra. But it Is not competent to a Civil Court to maheadoetae setting 
.aside an order for maintenance, passed by a Magistrate, Weir 11,614; nor can the Civil 
-Court grant an iojonction restraining the Magistrate from eoforoing bis order, 14 C. 276. 

483. (1) Oa proof of Q change m tbe circumstances of any person 
receiving under section 488 a monthly allownce, or 
^^eratian in ai ow- under the same section to pay a monthly 

allowance to his wife or child, tbe Magistrate may 
make such alteration in the allowance as he thinks fit : 

Provided that if he increases the allowance tbe monthly rate of 
one hundred rupees in the whole be not exceeded. 

(5) Where it appears to the Ma<fistraie that in consequence of any' 
■decision of a competent Civil Court, any order made under section 488 
should be cancelled or varied, he shall cancel the order or, as the case 
may be, vary the same ffccor<ftn<ify. 

Ameudment — In sub-section (1) tho monthly allowioce has been raised to rupees one 
hundred coasequeut on the chsage la S. 488. eub-secUon (1) ; sub-section (2) has been oewly 
added to explain the chaoga of circumstaaces tecogmsing Civil Courl’a decree as a giound for 
^ancelliog or varying the order awarding maioienaoce which depended before, on judicial 
.decisions under this section. See 45 U.7Z1 : 43 B.8B3 ; 14 C. 276 ; 27 A. 4S3. 

On proof of change of clrcumataocea.— Thechangain the circumstances referred 
to Is a change In the pecuniary or other citcamstvnees of the party paying or receiving the' 
allowance, which would justify an increase or decrease of the amonntorigiqally fixed and not 
a change in the ifofus ol the parties which would entail the stoppage of tbe allowance, or the 
• -expiry ol tbe period of iddat where the parties are Mahomedans and an irrevocable divorce is 
pronounced, (20 U.L.J. 12*19 Cr.L.J. 502*4Ind. Cas. 140; 21 Cr.LJ. 503*96 Ind. Csj. 
663.) 19 A. 80 (F.B.). This section does not nfer to a chaoge In the tlatus of the parties bat 
•only contemplates a change in the financial clcesmstaoees of the person aQected by tbe 
•order, 30 Bom. L R. 617*29 Cr. L.J. 903*111 lad, Cas. 663. following 19 A. SO (F.B.) but 
the qnestlon ol a valid dlvoroe being effected between the parties can be raised whenever the 
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bti8b*a4 U tnMti upon to sboTT cMs# *!ihy b® !i®8 ti&t eeiapUea wUh ifco oido? ta p&y th» 
nMowaQce.SO Bom.'li.R- 817»29 Cr. JjJ. 6(^»ilU Ind.C&t. CCS. ATtlaglttratolao&tUledtO' 
nlitr tba nta of monthly nllonrimco, for examplo, wbcn the chHd gels oldep, or the birth ot 
anotboreblld Of by Ibedettho! a ohlld, 19 fl. 935/ II M. 3S3, or that Iba girl bad be<» 
married, We{r II, CSO. The faet that n ehlld In nhoso favour an order for malntonanoo It 
made it able to malntata itself or tha foot that the amouat svallable for a fortmd feceomes 
$t!'»vifBc5cnt to maintain tha ebUdron woQld h« * sttiBeieni ohange of olrcmastaBte, S7 
M lt.3, 351 ; IS L W. 979. The laet tbnt a MahotneSaa wife got a deorofl for ditorce alter 
the order for molulaloaQceaDd married a seoood husband will not be » change In tbo clrcum* 
ttftnco, absolving the Crtt hosbaod froa hit duty to maioWa hiscbildnai 97 A, if, hot U 
(hero It a valid dirorco that afleeis thaohAagooI tfafuj nrbieh renders the order for pay* 
meat of maiatecaneo inoperative aflar the date of tnoii divorce and If (ho husband adduces 
saiU{actory evidence e( aweb a valid divorco then the Ctagiatrate may act on suah ovldonco^ 
SO Bom. L.B. Ci7»23 Cr L.d. 903wlll Ifld, Cat, &C3. Tba (aet that the wife might 
rossiblj bo able to earn eomotblag by hot t>wt> labour It not aebangoitj tbo ciroomalanco, 
iBST X.W 107. An agreement by parties tubso^uent to a Q order fos malnicoaoco modi* 
fyleg in terms wIU catlUo tbo party Intorestcd to apply and get (be original order altered, 
25 A. ICS. Tbo nsoro feet that a miooc daugbtof who had bo«'B awarded malntenaoco hao 
been subsequently ravrrted docs not dittoRtiile tho hlAglatrati to cancel (bo order. Tbo qaes* 
tloa will really bo whether thealtcrodcirounttaneoa are such that tbaeblld has boeomaablo 
(Q maintain UscH by reaeouoi her matriaga and oe^so to depend on the orlginvl malctc’' 
nancB. 11 m spUs of the marriage the child ttlH tomaiaa unablo to mvlatala ItstU, either 
bccvuio tbo husband Is too poor to malnlMn her or for any olht* good toMou, tbo lalhw’t 
liability still BubsUtf, 43 H. 803. It a bt>*band can object to the enlorcomeBt oI tbo order 
foe mnlnii'naneo rolylog on hit harlog divorced hit wife as In. 19 A, 89 (FtB.) Ihofo appear# 
to be BO rcaaoQ irby A father ehouid not b>« entitled to ebjoet to payment to the child when 
the child lor whose malntcpaaoe be wai ordered (o pay bad bocoiDO able to aaifitaia bin* 
lalf. The (oundaUott of the order was talrcn away when be bee.tme able to maintain him* 
eoUAodtotar be was conceroed the order bad spent itteU and bccooio unoDfercoabio, IS 
Ct- li. d 103«87 Iild. Cm. 311. Without p*®®* ®t clwomsianoea and withoutan 
applloallon by a party a Magistrate oi bis own taotien has M power (o Alter the erdec ct 
roalntoflaaeo to a lower scale, Weir U. 523. A MaglsttaU bevrlog an application tor altom* 
UoQ of the rateof maintcoanoo under this aectiou cannot go into tbo qnritloa whether at 
the time of the original order aod at the time ol tbe first sppilostlan tbo husband had tu(Il« 
deal neevos to pay, beovose by so doing be woaW be In cBecl reviewing tbe pnjvlous order of 
tbo Court contrary to (be provisions of 8. SCHsi/pra. When an order for maiatenance (a once 
passed, apart from any change o{ clroatntUiiCOS vrblcb OoQld form the basis of a new order 
uedef the eoctlon, (be hlaglstrvte has DO power to review tbe previous order by foqulrieg 
Into thasuflleicnoy of tbe meins o{ tbobusbsad. 39 Bom. L.R. filTatdSQssgq Cr. L.d. 9<l5s 
ilUBd.C««.868, 

The MBcUtrate tnny make auch aUeraHon.— Theic words preoodtd by tbo word 
xtijt and lollowrd as iboy are by A llmllatiois As to the amount oi tbo monthly allowonee, 
clearly ladicaletbit tbo alfrrahoA In fhsollOKWocs contemplated by theewtlou only refsrs to 
a power fo alur tbe aiaOoat and net ton loUal dieeonlfnnaneo tboreof, 8 A. at 328 ; 9 C. 
8S8;lR83A.WH.29,Bll.HCR.(Cr.CA.JW;7Il.lSi): HO. 278. Aa order ondar 8. <83. 
svpro, cannot be enneeited on the ground that tbe marriage wns null and void as do evidence 
as to tbe ilUgnlliy o( the aarriagv can be adduced In tbe lower Court and tbe proper remedy 
of tba husband In such a c-iie is to move tbe matrimonial Oautl to dcelaw that the mirtlsga 
waa noil and void. 23 Bora-LR. 1293»a3 Cr t.J. 5t»99 Ind. Cm 83, bat bow tub-section <41 
expressly pemsUi a toUl discootmuance of th« malotenaoee Awarded, A Magistrate has cu . 
power to Ttduco tbe amooDt ol nalatenaDca under thia section which has Already aeorneA 
doe. The Kdoctloo will be limited Ooly to payisents aocnilng daeaitertbe dste oltb*. 
Older, Vf«lr U, MO; 2i C 291, When tbe parties msVe an Rgrcomsnt snbseqoent to lbs order 
modifying Its lefias, H will he oompeteat to eb* party's Interest to apply tinder Ibis soctleo 
and t*t tbaoTderRUsrtd.35 A. 183. A Uagtstrate iteospotont whea varying the rate of 
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xn&iDtenauca under Ibia section to glre eScot to h!s order from the data of the ftpplicalloo 
for msintenaace. 27 Cr. L.J. 949s9S lod. Cu. S96. Tbs word *' ftlter " Is not used in nop 
restricted meaning. Tbs redaction of the tn&lntsnanco awarded to nothing^ would also 
cams witoin the meaning of tbs word “alteration.** 

Sab-scctlon (2) >-Tbis is in accordance with the decisions In 46 U. 721 ; 18 L.W* 
132 : 5 c 553 : 14 C. 276 ; 7 B. 180 ; 43 B. 8S3 ; Weir II, 61*, 615 ; 27 A. 433 ; 15 A. 1<3, 
23B 4S4; 33 H.LJ. 449-1918 U.W.K. 63-6I».\y. 536-22 U.L-T. 29 and yaiious other 
decisions. Under this sab-section it is oompslsat for a Magistrals to cancel or rary an order 
for maiotenance, it he thinks that It sboutd be cancelled or -ratied in consequence of any 
decision of a competent Giril Court. When the CiTil Court gave a decree to the husband tor 
restitution and be 2>ona/ide wished to executelt and the wife refused to obey the decree and 
return to him, that would be a good ground for cancelling the malntenanco order. But 
where the husband did uot wish to bare Vis wUe bach but bis test object in getting tbo 
decree foe restitntion was merely to get the maintenanca order csncellcd, then in tbo 
exercise of the diecretlon under this sab*section it would be wrong on tbo part of tbo 
Magistrate to cancel the order, 49 U.L.J. 269=22 L.W. 479-11925) U.W.K, 643-27 Cr.L.J. 
30=91 Ind Cas 62 ; see 27 Cr. L.J. 876-96 Ind. Cai. 124 ; 44 B. 972. See also 3 Ran. 160 
where it was held that such decree for restitutioa will not necessarily be conclusive but is 
Only to be taken into eonsldeiation along with other eircumstauces by the Court. There Is 
clear authority lor the position that a Magistrate ought to treat an order lor maintonanoo 
made by him as determloed if the wife lalllog to comply with the Civil Court's decree sabse* 
quentir obtained for restitution of conjugal rights, refuses to live with her husband. The 
otdtr for mainteuance In such & caso la spent up and has uo legal eGect, 17 Cr. L 4. 412=83 
Ini. Cas. 972/o2{ouin^ 23 B. 434. See 46 A. 677, whore it was held that tbo weight to bo 
Attached to a decree for restitution must depend upon the oircumstanees of eaoh ease and no 
hard and fast rule cen be laid dowo that tbo Civil Court’s decree is for ever and always 
blodlogoo the Magistrate or tbat his discretion is never fettered and when a husband 
enforoiog the decree tor restitatlou took the wife to the house and there ill-treated and drove 
her away the Magistrate’s order for malotensnce wae held to be justified. 

Revision —A revieion lies to the High Court against a wrong ordot under this 
section. It is only proper that it should be corrected by the High Court in its revislonal 
jurisdiction, 27 Cr. L.J. 876=96 lad. Cas. 124. 


490. A copy of the order of maintenance sball bo given without 
payment to the person in whose favour it is made, 
oi m'aiuie^nM.'’'*’^^*' gaardmn, it any, or to the person to whom 

the allowance is to be paid ; and such order may be 
enforced by any Magistrate in any place where the person against whom 
it is made may be, on such Magistrate being satisfied as to the identity 
of the parties and the non-payment of the allowance duo. 


Scope of the section — The provisions of this section cAnnol be held to derogate from 
8. 4S8 (3) tupra under which « Maglslnite who passed the order cau levy the amount doe In 
tbemsnaerof levying fines, i.e , be esn Issue* warrant under 8. 966, supra, for the attachment 
and sale of any moveable property of the person proceeded agiinst and each warrant ean be 
executed within or wiibcut tbo Magistrate’s local limits under B. 337, supra, when endorsed 
by ibe District Magistrate witbm whose jurisdiotloo the raoveable property Is found. It 
must be held that this section merely provides an alternative remedy by enabling an applioa* 
tIoD for execution direct to the Magistrate within whose jurisdiction the person against 
whom theorder was passed may be and tbat Magistrate after satisfying himself as to the 
Identity of the parties and non-payment of the allowance can enforoe the order by proceeding 
under 8. 8S0, supra. It is letttotba applicant to choose whether she will apply to the 
MagistTate who Tas&edVba order OT to the MagUtrato within whose juri^ietlon the persou 
•gainst whom execution li sought may be. The Magistrato who paaed the original ordek 
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c&Qa(>tdec!{iie (0 receive tSicpeUilon ootAeSfoa&dtbattheFersoa 803gb^ hd peocMiei 
6gait>3t xeaides ia a&otbQf ifftgUttate’k ionsSioUoa^ ISCr. t.3. 70iss26 lad.Cas. 149. »easIso 
S3,H.T7. “liUcoitba l&teatlos o! tbattha Magtsinto to whotn tb« 

appHcatlon Is msds to ealorcs ao oxaer tor jmUoteoaacB sbouia ta^a into ’coaaldawtwu 
ao/tWog lu«beT than tfae JdeDtity 0 / tie parties and tbs aon^psyment of tbs slIoipaBc*, 
3t Is true th&t m tbs Court oas step ioctber has bees taken, and tra bars held 
that it is open to the Magiatrata to coofidsT whelhet the persoa to t?liom the order of male* 
tenaaea has beeo gtTen is at tha tlma she mahes the eppUcatioo, »tUl hoidiog the posUioa of 
a rrifs, hut 1 knovr oi ao Isitber ate^ retazisg the cle»r rrarda of B, i$0. To ma the rsasoa 
appears obfioos. 1! a person sgarnet whom an order (or aiatateaanoa has beso made cau* 
eiders that such an order should qo longer be la fbrea egatsst bica, ft i3 foe hiffl to apply 
nnder S. 4S9 aadgat tbs order altered. It dues out seaia suiUble or expedient thst it should 
bo open to a fifooad Wagistrate to csllln ^UftstjMJ an order duly giran upon proof "-rj'sr 
Snox.’J, iu Its &■ 163 at 166*167. TbecondlUous meutiooed herein as to the ideatity of 
patties and QOD'paymentof tbs alloTrance, have speoUi refsrsQCS to cssoi tehere enforca- 
j:Qeat of order is sought at a plaoe ether tbaa the one ^bers tbs order nsa ocigsiiiny passed 
or by a Hagtstrate other than the one who passed tb« order, and eancot bo takeo as exbaas* 
tire. Another material qQestton for eoDstderatloa vTill be ertaether the order sought to he 
onfatced ia etill in forea, e.f . & decree far nstltatioa of eoojagst rights may ^uparaede tbs 
order (or maiutenaueex But an order (orthamaiatcnsnceol acbiidtrili not be superseded 
by such a decree against tbs wife, cspr-rtally leheratbero Is no order appomtioy the father 
aa guardian of the child, 1 Cr. L. Rev. 366. When prooeedlDgs under 8. 483, supra, sDded 
fa aoompromlae whereby tb« bushaad uodartook top^y a fixed allon-ines to tha wife nad «a 
J)is (allnre to pAy the earns, tbo wit# applied to tbe Msgittrate for teeoTsty e( the atrear*, 
Sod warrant of Attsebroeat lor tbe satzie was issued, ft was held, that onoe a coapromlse is 
«Qt«Ted into there t< no refusal to maintola and 8. 488, supra, had no longsr any epplioaliaa, 
nod any order passed by ttao Onmlosl Court xegardmg such oompromieeia wishoat juriedfo* 
laoo and the proper nmedyfay in tbaOivilConriato esforco tbs eomptomise, 37 Cr L3, 
779*93 Ind Caa. 3l3/i}(ta(cun? 9 Cr L 1.690. 

May b« enforced by any Meglatrate Seoood'class M.\g»atraka of a place 
where the boebend Is at the time ts competsot to ouforce tbe order lot BioiobssaneQ xnado 
against him and is a oompeieot Magistrato on thnt behsif, Rataelaf 93B. A Magistrateoansot 
refuse to enloire an order (or maiateaaisce on tbe ground that tbe amount laexeesslre, Wslr 
It, 633, or OQ eccount of tbe defendent'a loebiiity to pay. WeiS H. 633 but ho lauf desltoe to 
onfotco It t( tbe cisim has been releifcd, iO IS. 13 ; ? Cr- L. J. 890. 

Tbo words Bsed are "any brAgistntto*' and therefaresrea a second olass Magistrate 
h empowered to cntorce an order for taaiRteaaaco aflhaugh be Is (aeompatontto pass an 
order awarding tnalnteuanco under 6. <88, sitpra, Retaalal 2S3. tThe section docs not 
deprtrfi the Magistrals rrha otigiaaUy paoiod the order, of the jufUdlctiOu given him Under 
S 489. 'VVbeti the defesdiRt Is beyond his Jurisdiction be may la bis di»rettoa esetoiss tbs 
jurisdiction or refer the applicant to the Magistrata having jurisdictloa at the place whers 
thadefendaat >s to be found, 4 M. 230. This view has not bean accepted in tS fir l<.3. 
70{»26 lod. Cai. 147, where it was bald that tbs Bfagtttrato who passed tha order oannot 
morn lbs petition ou the ground that Che person proceeded against resided wiihlu (be 
Junsdiotion of acotber Magislxato who atona eould enforce (be order under 8 836 aitpra, A 
Court caanot refuse Vj exercise Jurfsdietfon oa thagroQoi that tome other Court has also 
concDtrrot turisdictioo It is lefs to the applicant to ohooan whether to apply to t^e 
hlesU into who passed thoordse or to (ba Maglsinite wttbla whose jurisdiction the person 
SOQgbt 10 be proeeed«d AgAinst resided. *Bd the order ot the Sfightnta who pa*9^ the 
firigiual order for mainiflawice rsturnt&g the appileatloo to be pmsoQted to ths other Magis* 
trato was t«l aside and be was directed to tveeiva tbe peUtioa end deal with It Rccordltig to 
law. See also 52 M. Tf, which took (b« tsme vtew and held that that tba order could b* 
enforced hy the ifsgiitrate who pasted fhaortginal order even though the penon agtioek 
whom extoution ft soopht was nos within tha SlHlstrate's jotltdicMoo. Whea a WaglstratB 
for seloKlog the order fisnesawamat.th® party Is BOt exempt from arrest noder 8. t25o( 
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tho Civil Procedaro Coda u that lectioo gives ezemptioo from arrest under Civil process to a 
parson engaged lo A civil litigation, 39 Cr. L.i. ?38~ll7 Ind. Obb. 238. 

The new Bub-eection (2) to 8. 439, supra, deolares that nhen it appears to the Ifaglstrate 
that in consequence o( a decision of a competent Civil Court, an order under 8. 488, supra, 
should be cancelled or varied, he shall cancel or varjr the order. 

chApteb xxxvir. 

Directions op the Nature op a Habeas Corpus. 

Power to issue direc- 49 1 . (1) Any High Court may, whenever 

11003 oi the nature ol a .. ... 

Habeas Corpus. it thmks fit, direct — 

(а) that a person within the limits of its appellate criminal 
jurisdiction bo brought up before the Court to be dealt with according 
to law ; 

(б) that a person illegally or improperly detained in public or 
private custody within such limits be set at liberty ; 

(c) that a prisoner detained in any jail situate within such 
limits he brought before the Court to be there examined as a witness in 
any matter pending or to be inquired into in such Court ; 

(d) that a prisoner detained as aforesaid be brought before a 
Court'martial or any Commissioners acting under the authority of a' 
Commission from the Governor General in Council for trial or to be 
examined touching any matter pending before such Court*martial or 
Commissioners, respectively ; 

(e) that a prisoner within such limits be removed from one 
custody to another for the purpose of trial ; and 

if) that the body of a defendant within such limits be brought 
in on the Sheriff’s return of cepi corpus to a writ of attachment. 

(2) The High Court may, from time to time, frame rules to 
regulate the procedure in cases under this s^tion. 

(3) Nothing in. this section applies to persons detainrd under the 
Bengal State Prisoners Begolation, 1818, Madras Begnlation II of 
1890, or Bombay Regulation XXV of 1827, or the State Prisoners Act, 
1850, or the State Prisoners Act, 1858. 

Ameodcnent.— “ An 7 High Coart ” iostead of '‘aoy of the High Courts of Judicatore 
of Fort William, Madras, Bombay, etc., “ are eobstitQted. In sab-seetion (1) fa) for the 
words ** ordiaary origioal JarUdiction '* the words ** appellate crimloil jorisdictioa ” are 
lubstltated. 

History of the writ of ‘Habeas Corpus.*-— The writ of habeas corpus was-orlgiaally 
iasaabU oat of the Court of Kiog'e Beueb and out of tho Court of Chaoeery iu England but 
that la very oirly days the Court of Gotatnoa Pleat aad Eacbeqaet bad claiiaed the right to 
iuas the writ la protection of tbelr own officers mad auiton, sad that this practice has beea 
gradually extended to other cases. In the Seveoteenth Century, the Ilebeas Corpus Act 
113 
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I6i0 (16 cbas. 1. C. 10) expressly recc^iwa tSi# ilglit anA Auiy oi the Cotiti o! Ibe Cotomoa 
Pleas to orAer the Trrit to issae sqA the JS'a&AMCorpul Act, 16t9 (31 Chaa, 3, 0. 3, 8. 6} 
enacted that it sbaU be la-niol to more and obtain Habeas Corpus as well OQt o! the Higb 
Court o{ Chancery or Court o{ Eicheiiuer aa out of the Courts of Eiog's Bench Dirisloa 
ox Oomjson Pleas ot oHher of them. *^15 latiet Aot fotther proTlded that tbs Lord Chan' 
callor or anyone of Hia Majesty’s iJoetioes might griuit Habeas Corpus in rscatioa aai 
imposed beery penalities npoQ any Audsewho wroogfaily refused to eatertain the apphcatlou, 
28 li.W 374 (p.C.)st578«30Cr. L.J. If3»li3 Ind. Cas. 273. The writ is a high prc 
togatire writ ioc the protection of the hbecty of the sahject asd it would he a etarUiug tesuilr 
U aststnte eQScted primarily for the »iDplificatio 0 of procedure should here materially cut 
down that pcatecttcn and. the Tudveatura Act of t67S has h&d no sash result Ibid at 837 (P.C.). 
2 q eyery part of the British Empire every person has a right to be protected from Ulegal 
imprisonment by the issue of the pcsrogative writ of Habeas Carpus. Tie King's Bench. 
DifiSioo in England eisrciaed the power o! Issuing such writs tbrooghout tbs British 
Empire till the statute inown as (he H/tleas Corpus Act, 25 and 25 Vio., O. 20, was passed^ 
By that Act the powers ot the King's Bench are limited to England a&d BUCh places outeld^ 
England which have no local Court compatont to exeroice the power. The right to aucb a 
writ is an absolute right either from a Court m this country, and if fhara hfl QO competent- 
Court to grant It, from theKiog’r Bench Diviaioa sitting lo London. It is fnlly cstaWished 
that the High Court has all necesetrypottcrsand isoompeteat to grant tho writ. TheHJgh 
Court has succeeded Under the High Courts of JufiSeatore in TadiaAct, 34 and S57vot.,C 104 
and the Letters ratent issued thereunder, to a]l the powers of the Sopreme Court of Madraa 
Rod the Sapretae Court had hy its Chatter ot 1800, Art, 6, given to U the poweesover all th» 
fertitorios which ate now or herealtee may bo. subject to, or dependent upon the Gowro*. 
mSQt of dfadcus aforesaid and to have anch jurUdiotion and authority as Oar Jostfoea Of 
Out Court of King’s Beoeh h.s?esod mty lawfully exercise within tbskpsrt of Great Britain 
called Bngfandaafar eeoircumauaces wiflaamit. These words give to the Supreme Court tb* 
sight usually exeraned hy tho Ki Dg'e Bench m England oI issuing writ of Habeas Corpus, 
48 M 922 at 925-925 , 6 B L R. 392 j 36 M, 72. The Bengal Crimal Law Aoendmoat Act 
(Sapptemeotaf)) 1995, 6 0, says that the poweea conferred by this section shall not ha 
exercised to reapect of any person arrested, comniitted to or datai&ed io CiJsttidj under thft 
eaid Act and » Tslid law dee 3t C W N- 893. 

Scope of the section ~ZraAsdsOo*y7ue IS the most celebrated 'vrit lU English law,, 
helog the great remedy which the law h»e provided for the vioietfoa of perssuaf liberty. 
The sBOst important apeciea of Habeas CoTpus is Habeas Corpus ad s«h jwitniura which la 
tho remedy used lor deJiveraoce from illegal confioement. This remedy ia resorted to lor 
delivercnco of persons iUcgafly canfintdaBd Iba writ is directed tn any pereon who 
detsisa another fa onatody and eomioaoda hint to prodoea the body of the person 
foconAned. It is well aetUed In England that the Court hearing an application 
for a -nnt of ilobras Corpus lanota Court of Appeal from the Magistrate on queatioos 
ollact; hut has only to eoa Chit he bad tach erfdenca before him as gave him 
aatbority&nd jatlsdieuco to comxAit, Tb« Gporl will sot review (be dfrcialon of 
(he Magistrate, jf there wag any evideDce before him to justify a commitment. The 
aoSlcieDcy o( such evidence te s qnteticn eatitely for (he Magistrate, bnt when there 
Is isB evidence beioro the Illagistrate, the High Coort will interlero, S9 C, 164 at 252. 
The proceedings by way of nabeosCarpui are proeoedings caUiog upon a person haring custody 
of a petviaer ta prcAace him and demonstrate uodet what autbotiiy be holds him is custody. 
Xi the authority be a legitimate ooe the Chort cannot interfere and all that the High Court 
IsetBpowered todo l« to see that them laDO patent defect vUiblela the aalhotily by which 
the person having costedy detalBt tho pmeo. 27 Cr LJ. 37»91 lad. Cas. 89. When a 
pervon arreifrd Is BrUUh India under a warrant Issued by a Hstire State and removed cut 
of Britfth India and tahen In the cQitody ot that Kative State tbs person so nrreeted is no 
looget within the limits of tbs nigh Cimn*8jan«dictloD and its powers to Uine dlrecHons 
Io lbs Dstuve cf y/cleas Ccrytii tioder (his aecticn could not be exercised nor can It dfrccl 
the Bohilcal Agent of tho h'ative State to predoce lb* person before the High Court 
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Ttben ifae FoIUietl Agent b&s no enstod; or eontrol over thftt penon, 27 A.L.J. 870 
distm^uisTking BO E. BIB TtbereU Ttas held tb&t Iba HIghComt bas jnilsdlcUon to tssce a yrt^l 
la the exerciie of Its Common law power tor the prodnction of certain ebildren who are 
ontside Britiib India lo a case when U li eatlafied that tbej are in the onstod/ or control of a 
person within its jnrisdiotion. When a parson arrested nnder the orders of the Manager of 
an Encnmbered Estate noder 8. 10 of Bind Enenmbered Estates Act, the High 
Const has no jarisdlotion nnder thts section to Issna the writ, 28 Cr.L,J» 
ISA (7) w 99 Ind. Cai. 630 (2), foUotoing 31 B. 604 at 609. The High Court re* 
tains all the powers, which the Court of the King's Bench in England can exercise 
and therefore his nnder its Common Law powers jarisdiction to issue a writ for the 
production ol minor chlldteit outside British India, it It is satisfied that they are In the 
cnstody or control of a person within Its jutisdlction end the Legislature by enactiug this 
section has not in any way limited loch Common law powers for the Issne of writs of Eelea* 
CorymSt BO B. 616. The discretionary powers seated In tbe High Court under the prosUtona 
ot this section are not to he exercised when the applicant has another efiectise remedy open to 
him, say under the Ooardiana and Wards Act under which tbs rights of tbe parties can he 
more satisfactorily settled than hy the eommary pooceedings under this section, 27 Cr. 
L.J. 737=33 Ind. Cas. 63. The Exeentire bare certain special powers nnder tbe GoondasAct 
and the HighConrt can Interfere under this section only when those powers hare been exercised 
andthepersou arrested Is Illegally ot Improperly detained In public custody, 30 C.W.H.791 ; 
83 C. 962, but see 61 C. 460. Judging Itom tbe context of this section, tbe Criminal 
Appellate Bench of the High Court, being the highest Court of Criminal appeal or Barision 
has got ample powers to deal with an application under Ibis section. The terms of the 
aectlen as It now stands give the Appellate Criminal Beech, jurUdletloo to entertain and 
dispose of the applicatlooi 92 C. 319 at 323. This section merely substitutes or addsa 
dlSersut form ot procedure less cumbersome than the graotlog of a writ ol Corpus, 

This section doee not apply to the case of an acensed conrieted aod sentenced by a Judge of 
the High Court at the Criminal Sessloos of tbe High Conrt, on tbe ground of Irregularities 
haring been discoreted etUe the deUrery ot the xerdlct, 44 C. 723. but this decision It of a 
doubtful authority by tbe ameadmeot la sob'seotion (1) {a). Tbe writ of Habeas Corpus Is 
dUtlugaishahle from the directions in the nataro of a Habeas Corpus dealt with by this 
eeetioo, 39 C 164. Tbe underlying priseiple ol every right ot Uabeas Corpus is to tnsure the 
protection and well-being of tbe person brought before tbe Court under this writ. See 
57 U.L J. 642«192g U.W.N. 639-30 L,W. 683. The real interest and well-being nt a person 
brought up on a writ ol Habeas Corpus ought to be not only tbe determining factor but the 
sole factor for conslderatloa, 12 Bom. L.R. 691 at 896. It has beeu repeatedly held in 
England that the main cocelderatlon which ongbt to weigh with the Court of Chancery in 
Issuiug directions in tbe nature of Habeas Corpus U really tbe question of the welfare of tbe 
child. The jurisdiction arises from tbe power of tbe Crown delegated to tbe Court of 
Chancery and it is essentially a parental jnrisdictioo and is to be exercised for the benefit of 
tbe Infant. It is also Htticd law that tbe welfare must be taken in its widest sense. The 
moral and religious welfare must be considered as well as its physical well-being and due 
regard must be bad to the ties of affection. The rules as administered by tbe Court of 
Chancery In EogUud are applicable to tbe Courts in India, and the Guardians and Wards Act 
recognises those rules and B. 17 ol the said Act enacts that the Court shall be guided by what 
appears in the circumstances to be for the welfen ot tbe minor and where' tbs minor is old 
enough to form an intelligeut preference tbe Court may consider that preference, 43 H. 299 
at 301*302, see 23 G. 290. It is not reasonable or normal procedure to make applications to 
the High Court under this eection or tor bail while applications by tbe same persons for bail 
are still pending la the Sessions Courts. Tbe proper coarse in such matters is to apply to 
the lower Courts and to obtain tbeir orders before coming up to tbe High Conrt and there It 
so reason to depart from that conrse, SOCr. LJ. 301 s HI Iqi], Cas. 444. 

Aoy High Coart.^Tbe High Court which by this section ft invested with certain 
powers it defined in 8. 4 (t) (/) supra, to mean the highest Conrt of Criminal Appeal or 
lUviilon for any local area. The High Court may act andet Its Letters Patent, byanyJodgo 
or any Division Bench thereof, subject to any rules that may be made or directions that may 
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(2) The District Magistrate, or subject to the control of the Dis- 
trict Magistrate, the Sub-divsional Magistrate may in the absence of the 
Public Prosecutor, or where no Public Prosecutor has been appointed, 
appoint any other person, not being an officer of police below such ranh 
<is the Local Gonernmeni may ^rescrihe in this behalf, io ho Public 
Prosecutor for the purpose of any case. 

PubHc Pro5ecutor.— Fo* asBolUon.oI “PoMlo Preseeutoi’' see B, 4 (1)U), iujra. 
The Ctowo repiosented bf the Pabttc Pcosacator k the partf la cnmlnBl esses, 13 B. 389 and 
la a case conducted by the Publio Proeeoutor any pleader appearlag (or a private party caa 
Instruct the Pubhc Proseoutor and act under hta laatruetion. 8.493. K Pablie Pioseoatorfaas 
the right to appear tvlthout vriitteu authority, 6. 493, and without permission of the Court, 
fi. 495, and be has the power to withdraw charge. S. 491. His duty U to assist the Court in 
the lurtbeianoBOi juBtiCQ and not to act asCounaelfoi any parlioolar person or party, 8 C. & 
P. 286. He should not by bis staiemeot aggravate the case agsiost the prisoners or beep back 
a wUoesa because his evidence may weaken the proaecation. Hts only object shonUba to aid 
the Court la discoverlog the truth, 9 C. & P. 23 It UelemenUry that great care raast ha taken 
by (he counsel lor the prosecation lo the observations he makes to the duty, SO C.L J. 106 at 
128»33 C-V^.N 101 (P.B.), He should avoid any proceeding hkely to iutimidata or unduly lu' 
liueuee witnesses on either side. Theta ebould be on hia part no unseemly eagerness for or 
g;mpvng at coavlotloB, He ought to endeavour to pettoim his duties with that calmness and 
Impartiality which should ever cbaractenseaPubUoProseoutor, 6B.H.C.R. (CT.Ca.) 126 (P.B.) 
at 154 1 4 B.L.B. Appx. 1*, 26Cc.L.d.l63«»B3lDd.0ai- 723. In the case ot Crown Ptosaoutioala 
Bngtaud, where the Attorney Oeuerat or Solicitor General it eonduoting the case (or thepieseeu* 
tion there is never the vestige ol anlraoalty or prejudloe. The practice and procedure prevail* 
lag la England should he adopted la India, 8 C.W.H. xxii. Purpose ol a criminal trial is 
QOt to support at all costs a theory hut to Investigate the oSenee and determine the guilt or 
lanocenoa ol the accused, and the duty ol a Pnhllo Ptosecuior is In represent not the police, 
but the C»»o and his duty should he dieohaTged by him fairly and (earlessly, and with a 
loll sense of the responsibility that attacbeetobU position. The guilt or Innocence of the 
aconied IS to he determined hy the tribunals appointed by law and not tu aocoidauce with 
the tastes oi any one else. It la undoubtedly the duty ot the Public Proseoutcr especially 
in capital cases to place before the tnal Court the testimony of all avaltabta eye witneasea 
8 Pat. 299 at 39S and 623. Every witness who was pressnt at a transaction ought to he 
called even It they give diOereut acooauts, so as to enable the Courts (tom the evidence, to 
(orm its owns coaclusion as to the teal truth ot the matter. This Is no technical rule : it 
is founded on common sense and is dictated by humanity. It is not the duty o! the Public 
Prosecutor to call only those witoesses who speak lo bis favour, 42 C, 422 at 427’423, 
folloired In 83 Cr, Xi I. 679 at 688—116 Ind. Das. 173. The only legitimate 
object o! a prosecution by the sUto is to seouta not a conviction but that justice 
he done. The proseoutor Is not iiee toehoosehow much evidence be will bring before 
the Court. It is prima /acts bis ^uty to call those witnesses who prove tbeir 
connection with the transaction in question and also must be able to give important 
inlormation The only thing that can relieve the prossentor Iiom railing such witnesses }$ 
the rea-coahle belief that II called, they would not rpeak the truth, 8 C, 121 ; 10 C. 1370 
43C.277.42C 957 ; 43 H L.I. 84SslS23U.W.H 782-33 M.Ii.T, 213-29 Cr. B-J. 79* 
■Wind Cas 997; 23 L.W. 437=29 Cr. L.J.337s»130lnd. Cat. B31. It is beyond the region o! 
doubt that Countel (ortha prosecution ought not to struggle to obtain a conviction, but should 
regard himself rather as a minister of Justica assletmg In its administration, 50 C.L3. 106 
at 423 = 33 C.W.K. 1121 (F.B.i /oltotwnj t«161 2 K.B. 621. It is the dnty ol the Publio 
Prosecutor to conduct the case lor the Orowts fairly. His object should be not to obtain an 
unrighteoni conviction, but to see that jnsWea Is vindicated, an din oserolslng his dlrorctlon 
as to the wUflWKS whom he should os should nut call, he should beat that In mind. A 
Public Prosecotar should act refuse to eall or put (n the calender one as a witness lor the 
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Orom, menlf because tba eTidence of incb trUnest might la some respeots be faroanble 
for the deleace, 16 A. 8) (F.B.) at 63. There ehoaM be do uoseemly eagerness on the part of 
a public prosecutor to grasp at conTtotion. He is to perform his duties xrith calmness aud 
impartiality and not to aggravate the case against the accused. He Is to aid the Court la 
^iscoTering the truth and it is his duty to do justice between the Crown and the prisoner, 
26 Cr. L.J. 163=:83 Ind. Cat. 723. It is a question how far it is open to a Public Prose* 
cuter to propound an iuoonsistent oplntou with the position saceosstully taken hy the Crown 
In the Conrt below and on a previous occasion In the High Court. Where the conslruetlon 
of a section admitted of two opioions a Public Prosecutor in view of his personal opinion Is 
not justified in throwing overboard the c-ise for the Crown which could have been argued by 
him to be of assistance to the Court in deciding which of two possible construotlons is more 
acceptable, 30 Cr. B.J. 1019 at 1021«119 Ind. Cat. €23. S. 270, fupro, provides that iu 
every trial before a Court of Session the prosecution shall be coudnetod by a Public 
Prosecutor. 


493. The Public Prosecutor may appear and plead without any 
written authority before any Conrt in which any case 
of which he has charge is under inquiry, trial or 
appear and, if any private person instructs a pleader 
to prosecute in any Court any person in any such 
case, the Public Prosecutor shall conduct the pro* 
secutiou, and the pleader so instructed shall act 
therein, under his directions. 

Any private Flaad«teagag«d by a party cannot conduct tbo pros6oati>>n: and b» sbalt 
act in the ease ooder the dlreetioos of the Public Prosecutor who aloce Is eutitled to eonduot 
theptoseeutioB. The Fubtic Prosecutor may avail himself of the tervices ot a Pleader re* 
taiued by a private party hut under 8. 4t7 euyira, it is the Public Prosecutor that ought to 

preiev an appeal against an acquittal, 41 C. 423. The general conduct ot the case vosta in the 
Public Ptoseentof, 11 B.HC.R. 102. A reprceeolatlve of a Railway appointed under 
8. 14512] of the Railway Aetcaunct ioiistto lead the prosecution iu tbepreseuco of the Pubiio 
Prosecutor wbobae charge of the prosecution and a Pleader instructed by a private person 
iucludiagtbe AgentofaRvilway administration eball act under the dlreotiou of the Public 
Prosecutor, 1926 Pat. 74“27 Cr. L J. 313 <21*22 lad. Cns. 697 (2), This section does not refer 
to an application by a private party that a charge in a particulsr case has not been 
framed under propel sections ol the X.P.C* and that it should be framed under the appro* 
priate sections 29 Cr. L.J. 1056*112 Ind. Cas. 430. 

494. Any Public prosecutor may, with the consent of the Court, 
in cases tried by jury before the return of tho 
Irwi^sDcuti^^”^*^ verdict, and in other cases before the judgment is 
pronounced, withdraw from the prosecution of any 
person cither generally or in respect of any one or more of the offences 
for xohich he is tried and upon such withdrawal,— 

(a) if it is made before a charge has been framed, tho accused 
shall be discharged tn respect of such offence or offences ; 

(b) if It is made after a charge has been framed, or when under 
this Code no charge is required, he shall bo acquitted in respect of sxich 
offence or q^ence*. 


Public Prosecutor 
may plead In all Courts 
Id cases under his 
charge Pleaders priva* 
tely instructed to be 
under his diteeliou. 
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Amcndmeot.—Tte words “ appMoUd b 7 Ibe Go^erooi-Qeneial in Council ot by the 
Local GoveintoeDt " have been oiaitUd. Altw the words " withdraw Irotn Ihe prosecaMoa 
of any person” the words “ either generally ot jn respect of any ODeotxooTeof tbeoSenccS 
lor which he is tried *' have been added, and alter the words "dischaiged and acqnlttcd ” the 
words ‘‘ in respect ol suohoSenceot oflences ” hare been added. All Public Prosecutors ate 
now empowered to exercise the power ol withdrawal from a prosecnllon. 

Scope ol the section. — This section gives a wide discteiion to the Magistrate wbe* 
that ha will consent to the withdrawal by tbo prosecntot irom the proseontion. The discre- 
tion is to bo exercised not arbitiarily but on correct legal principles and the order lobe 
passed by him 18 a judicial order and reasons ate to be recorded to satisfy the High Court 
that consent to the withdrawal was rightly given, 56 C. 1023. Reading the words ot this 
section it » reasonably cleat that Ucoatemplatos the caseot a withdrawal of a prosecution 
by the Public Prosecutor in cases tried by Jury before the return of the verdict by the Jury 
and In other cases heioie the judgment ia pronounced by the trial Court and it does not 
contemplate the ease ol a withdrawal by the Publio Prosecutor after the conviction of the 
accused by tbo trial Court and in the appellate stage of the case even though the petition of 
withdrawal was inspired by the Magistrate ol the District, 48 C.L.J. 121— 23 Cv.L.J, 833^ 
104 Ind. Cas. 449. 

Any public proseCUtor.—Any private person in the absence of a statutory piovislon 
to the contrary can commeoce a etimioat ptoseoution but the proreention U always at the 
IssUaee of the Crown. Hence it ia that the otimioal proceedings were called Pfsus o/ Ihs 
CroioK. The Crown only cau stay processor remit a punishment awarded by auy Goutl«" 
12R,R. 4S0sl04E.R. SOt-ld East 1. quoted in.21 Cr. L.J. 641 at 642 - 67 lud Cat. 6S7. 
A person acting coder the directions ol the Public Prosecutor duly appointed lot the district 
can withdraw, 38 C.L.J. 233, 

May with the consent of tbs Court withdraw.— This section lays down that the 
consent ol the Court must first be obtained, 6 Pat. 208 ; 33 C.WR. 168 Pot the failure to 
obtain such coosent to confine the proeecutSoa to some of the charges only, is a mere 
Irregularity which will sot vitiate tbapioeeediogs culese objeotion Is taken at the beginniBg 
ol the trial, 6 Pat. 288. The only Prosecutor who may, under the provisions ol the Code, 
withdraw from a proeeootion without obt^oing the ronsent of the Court and without 
giving reason, is the Advocate Ocueral. No other Publto Prosecutor is placed in that 
privileged poattiotk ', and W the conaant ot the CouH is to be regarded as a ministerial oct or 
merely as an ezeeutws art we do not anderstand why it should have been necessary lor the 
Leglslatuto to iaeert each a provUiou In this section. It is clear that, in either 
withholding consent or in according coosent, the Coart is acting in a judicial 
tapaclty, and, lot its order as for every order Judicially made, it ought to five 
asd record its reasons. If the consent has been improperly recorded, it is olearthatthe 
consequential dieebarge most algo be looked upon as improper. When a Court acting under 
this section gives its consent to a withdrawal from a proeecstion Itacts io & jtidicvU eapa- 
eitij, and must record its reasons in order that the High Court may be in a position to say 
whether the discretion has been properly exeicmd, 22 C.W,H. 63 at 7i-28 0 L.J. 2 gsid 
Cr. L.J 8a8»»4l Ind. Cas. 898 ; 33 C.W.lf 468 ; 26 C.W.N. BSO folSowd in 48 C. 1103 ; 24 Cr. 

L J 229-71 led. Cas. 698 j 24 Cr. L.J. seisTk lad Cas. 361 ; 1 Ran, 7S6. The test to ho 
applied by the High Court is whether tbs Magistralo in cooiog to the conclusion has taken 
into conslderaiioQ extraoeons cireumstances which ought not properly to have been taken 
into account in making a JudiciaJ order. 33 C-W-H. 468. It was held in H Pat, 708 at 710, 
that the Calcutta dtciiioDs overstated the law and this eectlon doss not expressly require the 
Court to give any reasons lor conseatiog to the withdrawal, nor is tbere any provislou 
which compels a Court to write a reas'srd Jodgmeat establishing the propriety of an order. 
Tbere are many final orders known to the Court lor which no rtoorded Judgment is reqnlrod. 
8ee8B.LT 216-11 Cr. L J. t83»4lDd. Cm. 1128. where itwae held that the provliiona 
ot this section ate to be regvtded as a mere miotiterlnl orexeautWoset lor whioh It Isnol 
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Decemry.tbftt Mftgtstnte should set out Rny teMoa. In 1 Ban. 7S6, the Calcutta view waa 
followed and it was held that In withholding or according eonsent the Court acta in a judicial 
and not in a ininlsterial capacitj and ought tof^re and record reasons ; If good and suflloieot 
reasons are required in a case of diseluirge, they ate all the more necessary inacaseof argutffnl 
in which case a remedy by way of rarialon It not ordinarily arailahle ; see also 2 pat. 708 
at 710 where the Calcutta rulings are not followed. 

Before Judgment is pronounced.-^Tho words oannot be held applicable to tho 
pronouncement oi the judgment by the appellate Oourt and this le clear from the wording 
of the eectioo. To oouetrua the aeotiou at authotUlog to withdraw from the prosecution 
after the accused had been courfeted is something which is not only on the face of it startling 
but also absurd baTiug regard to the words of theseotion, 48 C.L.J. 12l9'23 Cr. L J. 633s 
104 Ind Cas 449 

Of any person.— Wheu a Public Pcosecutoc U appoiuted to eonduct a prosecution it 
metoshe is to conduct the whole case and therefore ha has power to withdraw under this 
section from the prosecution of an accused person who was added subsequent to his appoint- 
ment as Fublio Prosecutor. 18 Bom. L R. 266. 

Before charge the accused ahatl be discharged of such offence.— There 
is nothing in law to prevent a Magistrate from entertaining a complaint after the 
discharge of the accused in a previous police ease under this section. The explanation to 
6. 403, tupra, provides that an order of discharge ia not an acquittal for the purposes of that 
aectlon, 1924 Fat. 276=26 Cr. L.J. 129=83 Ind. Caa. 689 ; 2 Pat. B.J. 34 • 40 a 71. A 
formal order ol discharge should he made, 38 C. 1333 and alter dlscbarga ha is a eompeteoi 
witness, 47 C. 194. This section clearly provides that If the Public Prosoou tor with draws a ease 
before a charge has been framed, then the accused eball be discharged. There Is so diSeranee 
Id law to the case of a persou discharged by a Meglatrate on a eoDsideration of the evidence 
teodered against him and of a person discharged at the instance of the Public Prosecutor 
oader the ieellcn so far as ordering a farther loqulry is eoDceroed, 33 Cr. L3. 233= 
114 Ifid. Caa SO. 8e« also [1911] 2 H.W.N. 74-12 Cr. L J. 440=11 Ini Cas. 624. which 
took a diCerent view as to the power to order further loqulry. 

Withdrawal after charge the accused ahall be acquitted.— An acquittal Is a 
matter ot right to the accused alter the Puhllo Prosecutor has withdrawn from the prosecu- 
tion with the consent of the Court. The opinion of the Assessors need not he taken in such 
a case. An acquittal Is a matter ol right then, whatever the opinion of the Assessors may be. 
It may bo'disregarded, Ratanlal 307. As eooo as the Public Prosecutor withdraws from 
tba prosecution so accused person becomes a competeot witoris agafost the remalaing accused 
even though the Court omits to record a hnal ordarot discharge, 47 C. 194 ; 21 Cr L.J. 641 ; 

18 C.W.N. 1213: IS Cr. L.J. 693=26 Ind. Cae. 141: S3 C 1353; 7 A.L.J 86, and the evidence 
of discharged accused is admleslble, 18 Bow. LR.266: 25B 422 : 23 B. 213; 16 B. 661 ; 

7 H. 102. This seetiou and S. 337 supra shoold be read together ; B. S37 su^a does not 
govern this section and does net in any way abridge the wide language of this section 8. 837 
lupra does not suggest the idea that the only method of obtaining the evidence ot a co-accnscd 
against another ia by teodering a pardon under 8. S37. 96 C 1023. 8. 403 supra applies to au 
order ot acquittal made ttuder this section, see IB Cr. L J. 329=38 Ind. Cas. 411 ; when a 
Fublio Prosecutor withdraws from a prosection lo a summons ease before summons la servtd 
on the accused to appear and the accused ts acquitted, it vras held that the rule of English 
Law requiring the accused to have been tried and acquitted to plead aufrr/oisacjuif in 
bar ot trial embodied la this section is Inapplveableto atatutovy acquittals embodied In this 
section and 8. 217 and 8. 315 supra which are intended to bar farther proceedings whether 
the accused ova be said to have been tried or not. 49 M. 976 An order under this section vras 
held good even though the avowed object of the prosecution was to secure the evidence ot one 
accused against hiteo-aoensed, 23 B. 422; (1912) 2 H.IV.H 74-12 Cr.L.J 449=11 Ind. Cij. 624. 
This section controls the other sections ol the Coda relating to sessions trials, 24 Cr. L.J. S 
—71 Ind. Cas. S3. This section, 8. |03 and 8. 403 do oot apply to secnrlty proceedings and 
113 



898 


5HB CODE OP CRIMINAL PBOOBDLBE. [OHAP, XXXVIII 


such itoccedloga cannot ba 'nUtdrawB, 36 M. 318. Tbe «0ect o! an naaotbotjsed T?Uhd»w*l 
ia that tbs teault contemplated by ttds aection does not iollow, but tbe trial proceeds and aa 
accused person cancot plead that he nss discharged or eeqaitted iu each a case. When an 
Accused person accepts a tender ot pardon he ceases to be an accused person and it is unneces* 
ear? for the prosecution to -wlthdrarr the charge against him, 10 M.L.J. HT, It nas 
previously held that a Fublio Proseontor ia not competsot to withdraw only one o! the 
charges. If he vrUbdtavia at all, he tnnst withdraw all the oharges, 2 C.L.J, 18(N)< How 
he can withdraw allot any one cl Ibe charges. An acquittal by Sessions Judge on appeal 
from the conviction aellag ou a petition ot withdrawal presented in the appellate Court even 
though such petition waa inspired by the District Hlagistrate is so acquittal and there la no 
judicial determination al the appeal pending before the Sessions Judge, C.L.l. 121 >■ 
28 Cr. L.J. 833-104 Ind. Cas. 449. 

Revision.— In 8 M L.T. 216=11 Cr. Ld. 193-4 Ind. Cas. 1126 it was held that the 
Acquittal undbt this eeotion being a etatntory right, the High Court will not Interfere in 
revision but the question whether the High Court can interfere in revision with tho discrs' 
tion of the lower Court in giving ita consent to the withdrawal of a prosecution under this 
nection was left undecided In 1914 M.W.N. TI6 at 778— 18Cr, LJ. 641— 23 Ind. Caa. 841> 
lb is fox the Grown to cousidet whether a case is a fit one to be proceeded against or whether U 
Is a proper one to faa withdrawn ot proceedings to be dropped. It ia not ecmpetsot to the High 
■Court to quash proceedings on the ground that it is an harassment to the accused S Pat. 433. 
When a Court pacmUs a compUiDt to be withdrawn, it should record reasons in order that 
ihe High. Coaet may be la a posUiou to say wheihet the discrsUou vested tu the lower Covxci 
has been properly exercised 1 Ban. 756. The High Court will be slow to toterfere m tevlaloo 
with an order ailowiog withdrawal when teasons are given by the Court below for allowing 
the same, 24 Cr. L.I. 6—71 Ind. Cat. 63. Wbeta a discretion has been exercised by a Court of 
■competent jurtsdietiou which Is not on the face of it arbitrary the precliee oi the High Court 
it that as aBovislooalCoutt it will neither inquire into the reasone nor ioletiere, 2 Pat. 703. 
^heie the Sesslocs Judge rejects an application by tbsPcblie Proseoulor under this seotloa In 
Apiopet way the High Court will not interfere with hie order Is revision even though the reasons 
given by the Jodga may not be the only reaeODS and on that ground it cannot be eaid that 
the Judge did not exercise a judicial dlecretlon in granting ot tefneing permission to with- 
draw, 23 L.W. 101-27 Ct. L.J. 334 <l)-92 Ind. Caa 750 (1). Bat where a private 
compiaioant waa permitted to conduct the prosecntloo and after charge was framed a 
Prosecuting Inspector was allowed without consulting the complainant to withdraw the 
pToseoution and the hfsgistrate acquitted the accused, the High Court in revlsloa ect a^de 
the acquittal, 46 &. 68. 


495. (1) -^y Magistrate inquiring into or trying any case may 
permit the prosecution to be conducted by any 
■duft'p^TCution? other than an officer of police below the 

lank to be prescribed by the Local Government in 
this behalf but no person, other than the Advocate General, Standing 
Connsel, Government Solicitor, Public Prosecutor ot other officer 
gencraUy or specially empowered by the Local Government In. this 
l^half, shall be entitled to do eo without such permission. 


(2) Any such officer shall have the like power' of withdrawing 
from the prosecutions as is provided by section 494, and the provisions 
of that section shall apply to any withdrawal by such officer# 

(3) Any person conducting the prosecution may do so personally 
or by a pleader. 
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J. 49'51 

(1) An officer of police shall not be permitted to conduct the 
prosecution if he has taken any part in the investigation into the 
sSence with respect to which the accused is being prosecuted. 

Scope of the section.— This scetloo. applies only to pcoceelioga \fhich could end iu &a 
icquittal or discharge of the accused : and cot to ptoceedioga under Chapter YIII of the 
[lode srhere there is no accused in the strict sense of the term and there can therefore be no 
dlecharge or acquittal, 36 U. 315, Bee also 12 Cr. L J. S33>12 Ind. Gas. 301. Sub-section 
(1) of the section does not in any vray limit the scope of sub-ssotion (3) There Is nothiag in 
this section to warrant the action of a Magistrate in taking the prosecution out of the bands 
of the complainant's pleader and handing it orer to some other peraon who is not the Publle 
Prosecutor, 25 Or. L 3. 871>-81 Ind. Cas. 69. 

May permit any peraon.— The question whether a particular person shoud be per- 
mitted to conduct the prosecution is left to tho discretton of the Magistrate. ' But such a 
discretion must, of course, be exercised in a indlclal manner and the Magistrate should In a 
case of dispute gtre adequate reasons for bis order whether he grants or refnses permission 
to person applying to him. The fact that the complainant In a case is also the Prosecuting 
Inspector of the Court docs not depilre him of bis right to proseonte the ease in his private 
capacity as a private citisen. 17 Gr. L.J. 4l6s36 Ind. Gas. 166. It is doubtfal whether the 
words “any person" in 8. 195 of the Code would include an absolnte stranger who had no 
.connection in the remotest degree with the prosecution and whose desire to help the ptosecn* 
tion, was based on a personal grudge oaly, It A.L.J. 3i3at 3t4sl Gr. L. Rer. 232 •■II 
Or. li J. 383s2Q Ind Cas. 213. The words ‘any person’ iDoIode parsons other than 
certificated Pleaders. It Is however discretionary with the Ctlmmal Courts in each ease to 
permit such persons to eondoet the prosecutton df.H C. Pro dilti 2ni Septsmber IS93. 
When a Magistrate has, after due coasideratiod, exercised the discretion allowed by this 
section and allowed a particular person to appear for the preseentioo, the High Court cannot 
.as a Court of Bevisioo set aside the order and direct the Magistrate to refuse to allow the 
person to appear, Vlelr 11 655. The Officer who has power to withdraw is the OSeet 
referred to in tab-section (1). A withdrawal, hy a Police Inspector not coming within Bab> 
section (1) is no withdrawal, 9M.L.T. 203s(191f) 1 U.W.H. 105sll Cr. L.J. 722 h 8 
Ind. Gas. 867. See also 10 Cr. L.J. 601—1 Ini. Gas. 132, where it was held that a Police 
.Officer who was not permitted by the Court tooonduot theprosecnlion cannot legally with* 
•draw from the prosecution and an acquittal based on each witbdrsvral is no acquittal at all. 

Below the rank prescribed by Qoveromeat.— No officer below the rank of a 
Head Constable shall be permitted to condnota prosecution under this section. Before per- 
mitting him to conduot a prosecation, the Magistrate ehall satisfy himself that the easels 
.of a simple character, such as can properly be entrusted to him and that the satvicesoC the 
ordinary prosecuting staQ are not available, 0.0. No. 15C1, Jul. date! l9-7-ySS7. Mad. Cr. 
Jlufes of Pr. Buie No. S8. 

Other than no officer of police.— When a police-officer Is himself the complainant 
in a case, the Court cannot relnse him the right to condnot his own case as a private citizen, 
17 Gr. L.J. 4S6-36 Ind. Cas. 166. 

Sub-aectlon (2).— When a private complainant is permitted to condnel the prosecntlon 
.{t does seem to be highly Improper that after be bad closed his evidence and a charge had 
been framed, the prosecution should suddenly drop without consulttug him. It there was 
no evidence against the aconsed at all, the accused were entitled to have a clear acquittal 
.and not an acquittal at the instance of ■ Court Inspector who ne^er went any 
where neat the Court when the case was belog tried and took no part in the trial and 
who was in no sense a Pnbllo Froseentor, 16 A. 83. The word * any sneh officer ’ 
In this sub-section refers to tbs Advocate Oeneral aud other officers mectlanedln snb- 
seetlon (1). It Is only those officers who are empowered to withdraw from the proseentlon 
with the eSeet stated iu 8. IQt, supra, mod U an Advocate privately engaged by a complainant 
«nd permitted by tba Magistrate to appear (or the prosacuMon withdraws, the effect provided 
by 8. 491, supra, does not follow ; In other vrords the trial proceeds, 10 Cr. L.J. li. 
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Sub'seetloit (Si.-^'Tbe scope of ibis enffeection is cot io any wsy limited bj saV 
section U). There is notVrag Sq tbe eeciioti to varrsat'the action of s Magistrate UViag 
awa; the prosecQtioD out oj the coiDplatDaal's IPleadet'a hands aod entrusting the same to 
some one viho ia not the PafaHo Ptoseontof, 25 Cr. L.J. 571^51 lad. Cas. 59. 

Sub'sectlon (4).— ‘‘ When a FQltee*offieeT has been engaged in the inTestigation into 
the oSence saith respect oi nhich the accused is being prosecuted attends the Court, hie 
function ehonid he confined tohisezamination ae a witness and to the suggesting of questioua 
to he put hj the Prosecuting Poliee*offiee(. The Oovemment of India tbinhs that it is 
nndisrahie that questions to be asked of eiitomes should be suggested directly to the hfagii* 
trste b7 the iavesligstlng oSicer and the appointment of a police'officei io prosecute should 
he made in all cases in \ebioh BUch appointment ie cecessarf hr the propsr condnet of the 
ease" 0.0. No. IS64, dated I9'M867 0.0. Wo. l^Afis. Pub.t dated iO-S-ldSS. In all fmporiant 
cases, especialip in grare ofiences such aa murder, dacoity, etc., the iuvestigating Police* 
officer should he examined regarding the clicumetances of the investigation and to ascet* 
tain xrhat each sritoesa stated dnring iavesligation, Bence the exclusion of investigating 
officcte, Batanlal 1T3 ; IS W.R. tCc.) is ; 26 B SS3 ; hut the violstion of the provisions of 
this suh'seetlon is not fatal unless tl has occasioned a faiture of justice, 26 6. 533. 

}levisloa.-~'Tbe povret ol the High Court to Interfere In leviiion with the discretion of a 
Magistrate giving bis consent to the withdrawal ot a prosecution, was left undecided In 
U9U)U.W.KTr6»16Cr. L.d. 641«2S Ind. Cas. 64f. It is submitted that when the dis- 
erst'ion la axhltmrlly exerclaefi the High Court has power to interfere in tevisioo, 


CHAPTEB XXXIX. 

Op Bail. 

Tbeword “ball" fs not defined }q the Coda "BaJ) " JiteraDymeaDa either to oan^ 
or takeaway oi to deliver ot to give. In modem legal aenae It meaDS, “deliver on trost eu 
certain coodiUoDS," ‘‘freeing or setting at hbetty one arrested or imprisoned upon ©there 
becoming Bureties lor his appearoDce at a day and place assignrd, he also entering Into hie 
own reeogolzeooe." When it is said ** a man la let on bail," we mean, he is reieated from 
the custody of the officers ol law to tbo cuatody of private persons who are aurstiea, and bound 
to produce him wbeoever called upon. The ob^t of bail Is to rave a mau from being iu 
enatody before conviction where there ia a reseoo.ible doubt as to his guUt. “Bail Is not 
intended to bo punitive but only to eecure the aUendanoe ol tbe prisoner at the trlal"'-per 
Lord BmssI, C.J. Bail is not to he withheld at a punishment. The requirements as io 
bail being mereiy to seenre the attendance of the accused at the trial, the proper test 
whether bail ehould be granted or refused, U whether it is probable that tbe accused wlli 
appear to take hit trial, Tbe test should be applied by reference to the follonlog considera- 
tlona (1) The nature of the accusstioo. (2) Tbe nature of (he evidence fn support of tbe 
accugetioD. (8) The severity of the pnnisbment which conviction will entail. (j| The 
ehvrscter ol tbe sureties, that is whether tbe sureilei are independent ot indemnified by the 
accused. 15) The character of the accosed aod bis behaviour, 6 Pah 802,* 23 Cl*. 1/J. 

09 Ind. Cai. EGO ; 27 Cr. L 5. t063 Ind.Cae. 33(2). It is not usual to grant hall oa 

charges ol murdeT, Arch. Cr. PI. Bo o«d Pr. p. 37 (25(h Bd); 2 B&n. 8W. Tbo chief 
grounds (or relnslng ball are (1) a reaeonable opinion that tbe accused will, if released on 
ball, fall to appear to answer tbe charge (2) a reasonable opinion il bail Is granted he will 
abuse his liberty by Umpenng wHb prosecution wltnessce or oth*twiio seek to impede tha 
couna o) JosDce 6 Pat. 802. Jlowever eertoua the efleooe charged may be, it it is bailable 
and tbeto fs no re.s«on to believe that tbe accused may abscond if released on bill, the 
aerlonsness of the oflence alone will not juatifj a Court to refusing bail when under the Jaw 
IbeaecnsedlsenUllcdWlt 28 AL5.S63*s29Cr. L.J. «S9»10E Ind. Cat. 689. The di«re* 
tionary power of Conrt to admit to ball leoot atbUrary bnt is Judicial and fs governed by 
esUabUsbed principles. The object nl tbe detention ol tbe accused being to ecentebis 
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attecdanca to abide the sentenee of la^r, the principal Inquiry Is Trhather a recognizance 
mold eSect that end. In seeking an answer to this loi^alry, the Coart mcst hare considered 
the serionsness of the bharge, the natare ot the CTidence, the seventy of the pnnlshment 
prescribed for the o3ence, and in some instances, the character, means and standing of the 
accnsed. The discretion ot the Court to grant b^l nodet the amended Coda la less fettered, 
SI C. 432. There is no diSerence between the English and the Indian praotice, 6 Pat 803, 
hnt it was held in, 29 Cf. L.J.470=109 lad. Cas. 118, that It is not open to the Courts in 
India in Tiew of the express prOTisiona of the Indian Statute to follow English anthorities 
which lay down the principle on which bait is granted in England. The decisions ot the 
English Courts are necessarily a safeguard to the Contis In Indie in Interpreting the sections 
of the Code and the English Oases will not help in cases of a really grave nature. The 
Code divides oSeoees into two classes bailable and non-baiUbla. When the police arrest 
the person under S. 65, supra, they are bonnd to give the parson arrested, the option ot bail 
and that bail shall be, as the Code requites, not excessive but in accordance with the posi- 
tion in life oeenpled by the person arrested. .To deprive any person of his liberty is 

a most seiions step to take and it is hardly too much to say that every step In (he process 
ehoald show extreme deliberation and care, and If a person has to be arrested previous to 
inquiry he shoold he given the option of release npon proper bail, 14A. 4Sat47. 

496. When any person other than a person accused of a non* 
bailable offence is arrested or detained withont 
ba^k^!^ ^ warrant by an officer in charge of a police-station, 

or appears or is brought before a Court, and is 
prepared at any time while in the custody of such officer or at any 
stage of the proceedings before such Court to give bail, such person 
shall be released on bail : 

Provided that anoh officer, ot Goutt> U he or it thinks fi.t> may, 
instead of taking bail from such person, discharge him on his executing 
a bond without sureties for his appearance as hereinafter provided : 

Provided, further, that nothing in this section shall be deemed to 
affect the provisions of section 107, sub-section (4), or section 117, 
s«&-sccfion (3). 

Amendment. — The proviso has been newly added. 

Scope nod object ot the sectlon.-^Tbe detention cf an accused nndet trial is not 
penal, but its object is to eeoure atteodance. The serioasaess of an alleged oSanoe, and some 
evidence of its preperatlon by the accused would however justify detention, 3S G. 174 at 179 ; 
2G.W.M. CXXT. It Is the intention of (be law that when a person U arrested no needless 
Impedimenta ehould be placed in the way of hie being admitted to bail. The intention of the 
law undoubtedly is that a man is ordinarily to beat liberty : and it is only it he Is unable 
io InrnUh such moderate seeurity, if any, as required ot him, as Is suitable for the purpose 
of securing his appearance before a Court pending Inquiry, that he should remain in datea- 
tion. That is the almost universelapplicatioa of lawon this point, 23 Bom LR 121atl23s 
19 Cf. L. J. 329s44 Ind. Cas. SIS. See also 6 N.W.P.H.C.R. 363. Under S. 65, supra, an 
officer In-charge of a police-station may arrest any person who is by repnte u habitual thief 
etc., but if such person is prepared to give ball as laid down in this seotion he must be 
released on ball. This section does not authorise a Zhjlioo-offioer to take a third person's 
bond for tbe appearance ot the accnsed without taking an undertaking from the accused 
blmsolf, 29 Cr. L.J. 491^103 Ind. Cas. 219. A Sessions Jndge has power to grant ball 
when a person is arrested by the Polios and is in the lock up. It Is a mistake to luppoee 

that the jurisdiction of the Jndge arises only when tbs person arrested It put up before a 
Court. Forther the restriction oontalned in this aection that ball can be granted only to a 
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pergoQothet than a person accused ®f» tton-baJIsUo oileace iauok appJJcsble to Coart cl 
Session. 30 Cp. L J. 718-117 Ind. Cas. 83- 

Other than accused of non-ballable offence.— The terias d! this seotioa 
ate imperative and a Ktagistrate is bound to tele&se on hall a person accused of a bails* 
bleoSence, 32 G. 60; 30 Cr. I> J. 603«117 lad. Caa. 623; 3t U, 313 (F.B.). loall 
haiUbls oQences bail map be claimed as of tight and a Magistiate is not competent to- 
refose the same. Persons arrested ander 6. 65, supra, ahoald always be given the option 
of being let oat an bail, li A. $3. In non*b«ilahlo oSsnces owiog to the aerioss nature 
of the tbe oSencea and tbelt Uketibood ol prodnelng dangerous conse^ueocee to the safety 
of the pnblio and the tranquillity of tbe State, as of right bail cannot be ashed for. Persons 
soonsedof aombailable offences ehonfot not be tefeesed on ba{( as a inle, but they jsay 
he released if there are reasons for believing that the ease againei them Is such that It is 
not ui^cly to succeed or if there are epeeial groands justifying bail, under 5. 497 sub* 
section iS) ol that section tbe High Court can set i>.alde the order for bail and direct tha 
accused to he arrested and committed to enstody U there are no justifiable grounds for the 
lower Courts to grant bail, 28 Gr. Ii.l- ds83 lad. Cat. 483 Zt must be understood 
that while a wide discretion in graaling bail in cases other than those involving 
capital punishtnents has been placed In tbe hands of tbe Magistrates they are bound 
when weighing the ptobabilitiee ol the prisoner appearing at the trial to consider tbe 
BAture of the cBecce charged, the character of tbe evidence against the prisoner and the 
punishment which if convicted fa hkefy to be inflicted oohio. Again mere vague allega- 
tions that if the person be released oo bas) he will tutor witnesses, ehonld not he taken 
fotc account. The Magistrate will refuse bail where the prisoner is of snob a ebaraetet that 

his presence at large will intimidate witnesses or where theta ate reasonable gronnds foe 

believing he will use his liberty iu auborn evidenca, 3 Kan. S39 at 542 ; 27 Ct, L. 1663* 
37 tnd. Caa 33- Call sbonid not be refosed to a person proceeded against ondcc B. llOr 
sVprd. 20 Slad. L. B. 122. 

Shall be reieaaed on bail —In bailable offesoes there is no gnestion of auy disote* 
tiOQ ID granting bsil. The words ol tbe eeettoa are loperatlve, 32 0.80. Tbe ConrtiDay 
call for a report from tbe police as to tbe aofficieQoy ol baVl when admitting a person to 
hail. But the uHimete duties of deciding the suffiolenoy or otherwise la with the ConrV 
Itself and not with the police. 13 C, 459. At tbe time of greotiag ball, the Oonrt U not 
called upon to conduct a preliminary trial of the case and consider tha probabUity ol the 
^Ut or lUDoaeuce of the accused person. It may have iacldenUlly to look at the weight 
evldeuee Bgaiust tbs accused person. Ent Its proper Innclion is only to inquire whether 
the giving of bail as opposed to arrest of the accusefi might lead to a real danger ol his 
absconding and not eppeartog to t»ke hie trial or whether there Is a real reason to suppose 
that he is likely to tamper with the witoeeses who would be called agaisst him, 32 X^.W, jdfi 
s26 Cr, L J. 1533^66 Ind. Css 635. , 

Save As provided, etc,— Bcctiou 107 (1) and B. 117(3) permit the detontion of an 
accused person outU tbe completion of an inquiry and this section does not control those 
provisions. This bss hero made clear now end is ]n accordaoco vritb tbo decision In, 33 Jl, 
474; 32 C. 80 and 12 Gr, L J, 333s: 12 Ind. Cat. 301. Vfbere certain persons ptoeseded agaiusl 
under B. 107, supra, executed bonds under 8. 117(3J jwjira, pending inquiry but wore re-arrest- 
ed by tbe dfagistrafe tn (be representation of (be J^lico that there was an immioent dauger 
of tbe breach ol the peace and were refosed bvf), U was held that the order refusing hall 
was iliegal and bail was granted by tbe I’atoa High Court lemarlung ibat If the reasoning 
of tbe dreisioQ In 36 M. 474, !s right in refusing bail then the provlsioDS of not only 8. 107 
bat also S. 1x7 (3) were exceptions to B. 49C>a proposition which could not be accepted, 
Cr. t-J. bW at 812*117 Ind, Cas. 628. 

Per form of ball bond, era Form Ko.XLII In Schedule V. The terms ol a ball bond, 
shoutd bain accordance with this form. This form and form XXVandother formsotbsU 
bonds iudic.'Xte what (he contents ol the bond vritb turelics should be. In order to be eafor* 
cible, a bell bond mast be in accoedsacB with those forms; unless In proper form no legal 
lUbllity Is Incurred lbeieby,23 Cr. I, J., Mj»jC» Jad. Cas. 21P. 
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jail.— ThU secUoa coupled TtUh fotni No. XLtI conlemplatea two kiada el aecurlly— 
pple recognlcineo of the principal, (3) leearit^ with inrotiea. The word "ball'Ma 
ay applicable to the second kind ot security and that is the meaning which has beoa 
«d to the word in the practice and procedure ol the Courts, IS C.W.H. 736 at 737. 


197. (1) When any person ttccuscd of any non-bailablo offenco 
is arrested or detained without warrant by an 
^t^no^ officer in charge of a police-station, or appears, or 
CO. is brought before a Court, ho may be released on 

bail, but be sball not be so released if there appear 
^ble grounds for believing that ho has been guilty, of an offence 
]a6/c Aoitli death or transj)or/rt<io« for life : 

'Moulded that the Court may direct that any person under the age 
ten years or any tooman oranystch or infirm person accused of 
\ offence be released on bail. 

X2) If it appears to such officer or Court at any stage of the inves- 
i inquiry or trial, as the case may be, that there are not reasou- 
' pods for believing that the accused has committed a non-hailahle 
Lienee, but there arc sufficient grounds for further inquiry into his 
uilt, the accused shall, pending such inquiry, be released on bail, or» 
b the discretion of such officer or Court, on the execution by him of a 
ond without sureties for his appearance as hereinafter provided. 


(3) An officer or a Court releasing any person on hail under rub- 
ection (1) or 5«6-secfion {2) shall record in writing his or ifs reasons 
or so doing. 

(4) Ifatauytimeaftertheconclusionofthe trial of a person 
cctised of a iton-bailable offence and before judgment is delivered, the 
3ourt ts o/ opinion that there ore rrosonabfe grounds for believing that 
he accused isnot guilty of any such offence, it shall release the accused, 
f he is in custody, on the ereculion by him of a bond without sureties 
Tor his appearance to hear judgment delivered. 

(5) A High Court or Court.of Session and, in the case of a person 
released by itself, any other Court may cause any person who has been 
released ttnder this se^ion to he arrested and may &3mmit him to custody » 


Amendment — To ■nb-sectloa (1) » proviso bfts been added authorisiug tbs Court for 
reasons to be recorded to release on ball m a noa-baUablo oSaoce any person onder 16 years 
or any woman or tick or infirm persoo. Sub-section (4) la new and providet for bail to 
appear on the date fixed for pronouncing Judgment : the opening words of snb-section (5> 
are new. 

Scope of the section.— The section glvea ample powers to Sessions Judges to grant 
ball in noD-baiiable oQenecs but In practice bail is seldom granted in such cases. This is duo 
to tbo fact that the principleon which ball should be granted is generally oretlooked aoA 
Bofar as this principle is concerned there is hsrdL any difierence between the English aod 
Indian practice. In England bail in frsuson or /efonp is discretionary with the 



904 


THE CODE OP CRIMIKAL PROCEDURE. [ChAP. XXXIX 


t>t Coart h&ving jarisdiotloa to tr]' the offenoo while bail ia tntstJem^anour is said to be o! 
Tight in Common law. This distinction is reflected in S. 496 and this seotion which deal 
with cases of bailable and non-bailahle oSences The diseretionary power to grant ball is 
not arbitrary but is governed by established principles. It is well established that the 
purpose of bail is not punitive bat to secnre the attendance of the accused 32 C.W N. zlil< 
This section which deals with cases oi persons accused of nou'bailable offences gives the 
Court a discretion in granting bail and the power is given to the High Court and the Court 
I of Session to have the person released on bail, to be arrested and committed to custody when 
' it appears that an accused who was released on bail attempted to pervert tbe course of 
justice by tampering with witnesses ; the High Gonct under its inherent power under 6. 661A 
infra can direct the cancellation of the bail bond and direct the accused to be committed to 
oustody, 32 C.W.N. 889. In tbe case of under trial ptlBonera the present policy of the law 
is to allow them bail rather than lefnse it, 27 Cr. L.J. 302(2)= 92 lad. Cas. 5S0 (2). Bail is 
i not to be withheld merely as a panishment and the requirements as to bail ate merely to 
secure the attendance of tbe accused at the trial 6 Fat 802, The amendment seems in the 
case of oflencee pnnhhable with death or traneporatlon for life, to limit rather than enlarga 
,tbe powers of the Court in granting bail in non-bailable cases. In deoidiog tbe 
iquestion of granting ball in ne.n*bailabte offences, the Magistrate must follow tbe 
^Iprovieions of this seotion but the High Conrt is not limited by tbe limitstions 
.iapecified in the eectioo. It has an absolate discretion in the matter, but will not 
depart generally from the practice of lefnetog bail in cases punishable with death or 
transportation for life, 2 Ran. 516; 3 Ran. 538: 29 Cr. D.J. 1132=81 Ind. Cas, 996. 
In exercising a diseietion under this aection the Court should take into oonsideratioa, 
(1) the nature of the evidence, (2) character of tbe avidsDcs available, (3) position in life of tbe 
aecneed, (4) chance of the accused evading jastiee, (5) seriousness of tbe punishment which 
win be inSicled if found goiUy. See 91 C. 402 at 416 ; 27 Cr. L.J. 1063-67 Ind. Cas. 39; 
30 Cr.L.J. 718-117 lad. Cas. 69 orof his terroriziog prosecution witnesses ibid. Tbefsot that 
in ease of conviction it would necessitate a levere panisbmeot on tbe accused was held to be 
I BO sufficient ground for a refusal to grant ball, 30 Cr. L J. 718 — 117 Ind. Cas 69. The 
‘ main question for consideration in determining matters ol bail is whether there are 
i seasonable gronnds for believing the accused to be gnilty of tbe ofience charged Other con* 

I eideratlons mast also arise in deoidiog tbe question end one of these which has always guided 
1 English and Indian Coarts la whether there are any grounds for supposing the aecnsed 
wonld abscond and attempt to escape justice avoiding or delaying an inquiry or trial. 
'Under this section tbe accused sboald ordinarily be released On substantial bail until 
‘ reasonable grounds are made ont for presomiog ble guilt, 36 C. 174 at 177 following 10 C.W. 

I V- 1093. This section is limited to tbe jurisdiction of tbe trial Conrta while 8. 498 infra 
' invests the High Court and tbe Courts of Session with similar jurisdiction as a Court of superior 
appellate or revisional jnrisdiction and tbe powers of tbs Courts of superior jurisdiction are 
Bot controlled by this section. The restrlctioo as to bail if there appear reasonable grounds 
for believing'tbat (he aecnsed has been gnilty of an ofience punishable with death or trans* 
portatloD for life is not applicable to the High Court aud Courts of Session but the High 
Court and the Court of Session are not to act arbitrarily and must exercise the power ou 
jndicial grounds, 23 Cf. I>J. 1132-81 Ind. Css. 958. But see 42 C. 25 and 30 Bom. L.R. 
622 which took a different view and held that tbe restrictions contained in S. 497 (U supra 
apply to the High Court also in granting bail. See also 29 Cr, L.J. 470— 109 Ind. Cas. 118. 
Certain dicta of Judges in England on the anbject of releasing oDenders on bail have been 
referred to showing tbe governing principles guiding tbs Conrts. Tbe section says nothing 
about the likelihood or non-llkellhood ol tbe accused absconding or any other matter 
except, whether or not there are reasonable groDods lor believing that tbe accused has been 
gulUj ol the cflencet charged. It is no doubt true that the High Conrt Is not limited 
within these boanda and It bas an absolute discretion In the matter, but tbe Legislature 
having placed tbe initial stage of dealing with crime with Magistrates and having in effect 
«naoUd that persons accused of non-bailable oflencee shall bo doUined In custody, except 
when there are no reasonable grounds for believing that tbe accused has coromllted Iho 
offence charged. The High Court is bound to fallow the general law as a rule, and not to 
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^pirt from It except ondet fpec!»I circamtttncei etpeclelly ia the Inttlel ettge of the OMe, 
2Cr. LReT.M. Ae • mie perwiie wicutrf c! non-b»iUbIe offence* ihoold not be released f. 
on ball. Bat » there are reason* for beUerlog that the care egainit them will not stand j 
•nd there are special clrenmiUncci Justifying bill, they may bo released on ball, / ; 
28 Cr. B.J. 1-83 Ind. Cai. 183 In considering an appllttllon for ball In a non* 
bailable offence tbe Court must be aailsRed by examination df the Infestlgatlon, Inquiry 
or trial whether or not there are reasonable gmands for b«lia*Ing that tbe acensed haa 
committed such offence, 21 Cr. L.J. 161-81 Ind. Caa.7C9 : if after remand no Incriminating 
axldence, is forthcoming and lha ptstccnllon had auGctetit lime la addnee luih erldence, 
the Court will reasonably come to the conelualon that sneb cTldcnco was not fortbccmlng 
and ahonld then release the accused on ball whaterer bo the naturo of ibo offene*. 36 C, 

174 ; 6 U. 83 ; teo also 61 C. I32. Tho law at It now aUnds doe* not say that ball ought to be 
refuted merely bccauio an offence Is non*bal1abt*. That (s now realrlcted to oflencea punish* 
able with death or transportation for life. 28 Cr. L. 4. 1288-83 Ind. Cat, ISO. This aectloo 
empowers the High Court to grant bail In caac* pending anywhere in the Presidency, 

8S U L.J. 890 at 692. 

tf there appear reasonable grounds for believing:— This It certainly a matter 
sr delermtuatlon In each case according to tbe partlcnUr clrtnmtUneei. Tbe section does 
ot aay that in all nan'ballable ofleneet the Magistrate most reluso ball. It is left to the , 
iscretion of tho Msglstrate to releas* on ball, but tho Sfaglitrato shall not relaaso an accused ^ 
n ball it he Is ot opinion that thero are reasonable grounds for belisTing that he hat been 
ullty of the offences of which he li accused, see 38 C. 168 and 174. The rule In respect of 
lou'halltble offences it that bail la not to he tabeo except In special circumstances, B Bora. 
j.R. 428 — 3 Cr, L 2. 499. But tbe special power of tbs High Court and Court of Bestlon 
indecS 493. fn/ra, la not limited by tbltaectlon. Wair II. 667 ; 2) Cr. L J. 1132-81 Ind. 
las. 266 ; 51 JL. 603 but sm 42 C 26 and 30 Bora. L.R. 622 : 29 Cr. L J. 470- 109 Ind. Cat. 118 
rbleh take a different view. 

Offence punishable with death or transportation for life.— These words wore 
ubstitnted in the amending Act, 1923 (or tbe words * tbe offence of which he It accused * and 
bla coonot but be regarded as the result o( a liberalising iofluet,ce on lbs policy of the 
>gisIatore. and tbe discretion of tbe Court It now leas feilered than belorc. That being ao, 
then tbe Court has been placed In possession of (act*, which might enable It to enterUaln' 
reasonable granndt (or bcUoTing that tbe accuoed has been guilty of tbs oIIencR with tbe 
rommission oE which he (s charged, It ought to grant bail. The Court Is not to bo iiiffuQueed 
merely by the fact that the charge against tbe accused U a serious one, 32 C W.N. xllll. 

This phrase IB not particularly an elegant one from 3 grammatle-al point of view and were 
it inteoded to he dlsjuncuvs, ooe could be loclined to favour the alteration of tbe phrase to 
“ an offence punishable with death or with transporlsUoD for Die.*' The phrase is however 
taVen directly from tbs Indiac Fenal Code which desU with a number ol offences in which 
either punishment may be inflicted at tbe discrelton ol the senleDclng Court, The phrase 
must not be taken as exteudiug to oflencos puolshable with traiisportatiou lor lilo orily, 

3 Ran. 633 but see 5 Ran. 276 (F.B.) where it was held that the view taken In 3 Ran, 633 
was wrong and there can be no doubt whatever that the teclloa lay* down that a person 
accused of murder ehall not be rulowcd on bail tf ceasouable grounds exist lor believing 
him guilty of the offence charged. Soo also 30 Bom. L. R. 622— 29 Cr. L J.ffOl — 111 Ind. 

Cas. 881, following S Ran. 278 (F.D ), 

Provlao to Sub-aecllon (1) This provlsio la new and exception is made In tho case 
ot juverules, women, aieV and Infirm persona Womca have always been gtven a certain 
amount of conelderation in casea where a dItcroUoa ia to be exercised: women also do not 
olleu figure Id criminal Courts as aooused ; so also javeniles and sick and iafirm persons. 

Sub-acctlon (3).— A Magistrate may re-arreat under this enb-secllon if fotiber evldonoo 
'Calls for such a step, even If the accused has been released on ball. 
lU 
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Sub-Aect{on (5).-~ThIg gub-aecdoa empoven the High Coutt to revise the order grant- 
ing hail and cancel the eame ii circumstances warrant or demand such a course, 22 Ii W. ISS 
s26 Cf. Z( d. 1593=90 Ind. Cas> 663. In as application of an urgent natars to the High 
Court, for the cancellation o! bail granted by a Sessions Jndge to certain accnsed persons, 
by the Public prosecatox under iostroctions from tbs District Magistrate, it is desirable that 
the Public Prosecutor should apply, i| be baa enfficient time to do and obtain the order of 
Oovernment before mahiug the application, 30 Gr. Ii.d. S!3»lll Ind. Gas. T73. 

Rovlalon. — It Is opes to the High Court to grant ball when two Lower Oourte have 
reiueed bail, 3B C, 17$. But in case wbero there Is no order wbatever by any Court lefusing 
bail the accused living in Police custody and not produced before auy Court the High Court 
ha^ no power to direct the ofiendet to be released on bait either under this sectiou or 8. t9S 
in/ra, 4$ C.L J. 134, Where a Sessioue Judge granted bail, holding that there ate no grounds 
for beiievmg the accused guilty, the High Coutt will not go behind tbeorder, 10 M L J. $11. 
In prosecutions for cognisable offences the private prosecutor has no focus sfondi. The Crown 
is the prosecutor and the custodian of the public peace and if it decides to let go an o&euder 
DO other nggiieved party can be heard to objeot, 2 Pat. 703. So when bail was granted by a 
sessions Judge, an aggrieved private party has no tofus stands to move the High Court to 
oaucet the bail. If the granting of ball is improper the Crown ought to move in the 
maltet, Cr JITis. Pei. US 0/1927 (If. fT. O.J, 

498. The amount of every bond executed under this Chapter 
shall be fixed with due regard to the circumstances 
mission m bvir« M' <31 the case, and shall not be excessive; and the 
dactfoQ of ball. High Court or Court of Session may, in any casei 

whether there be an appeal on conviction or no t 
direct that any person be admitted to bail, or that bail required by a 
Police Officer or Magistrate be reduced. 

Scope of the section.— The Powera o! the High Court or Court of Seasion under thie 
sectfon are not ccnltoUed by the statutory llmitatioaa under S. 497, supra, of refilling to 
release an aecuied person on bait if there appear rea<K>nablo ground* for believing that he has 
been guilty ct an .oileoce puniefaable trith death or tr.aappoxtation for life. The Powara 
uoder this section are sot fettered by any of the rales defining the limits within which they 
should bo exercised as id S 497. sujira. Though the exercise of the powers under this seotiou is 
left entirely to the discretion of the Court without aoy fetter being Imposed, the Court Will aot 
act arbitrarily but only on jndiola] ground*, 29 Cr. L J. 1133=31 Ind. CM. 99$ 1 2 Ban. 5i&. 
There is no ressou why any restriction should bo placed upon the wide powers conteired by 
this SCO' ion, 50 C. 969 This secliou gives the High Court and the Court of Session wide powers 
toodmlt to bail even when ao accused bis been convUici and haa not appealed. Even in a 
coo-bsilablo offeocfl it laclesf from the seetiou that the acQUsed may be admitted to b.siK 
Admission to bail is a matter of discretion with the Sessions Judge and when the dis* 
cretiOD has been exercised with proper osre, the High Court will decline to interfere with 
the order of the Sessions Judge, 130$ A.W N. 195=9 A.L.J. <t9«8 Cr. LJ. 49. ifsgis- 
tmfes should bear in mind In fixing bail the hope expressed in, 2Z B. 543 at 950 that they 
“will alw.-iy# be lenient to accused persona, at nay rate until they are convicted.'' 

The provisions of this secUoa arc oot controlled by those of the preceding seoilouaod 
it is open to the High Court or Court of ScssiOQ to admit any person to bail for good and 
I ' snflieient cause. The general rule, however, )a respect of, &on*bsilabls offences is that ball it 
1 1 net to bo granted exeept in special circumsUncos, Welf II. 657, B Bow, L.R. 420 = 3 Cr.L.J. 
4?9:31 A. €03: 1303 A W.N. 133. bat in 43 & 7S U was held that tbe rule laid down in 8. 
supra, is a rale foonded on Jastice and ojotty which thould bo followed by the nigh Coart 
u well as by every eiher Coari unless anything appears to tbs contrary. Both on principle 
and authority ibis wctlon must be interpreted as being controlled by the provlslooiof 
R. 407 01 supra. The extended powers of iba High Court under this soetbaaro not to be 
Used to grt rid et ibe raascnabte and proper provision of law conlaioed in 8. 497, lufvo. 
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39Cr. L J. 470«109 lod. C4S, llB./oItoiringSTC. 112 and 430.23. 8c«ftlm30 BomL.R. 623^ 
nbleb holds that tbe Higb Conit in exereUtog Its dUcntton In granting ball should hars 
prop«t regard to nhat is laid domi in 6, 497 illsupni, to tho eQcct that ball shall not bo 
granted in a case where there appear reasonable groands for beliering the accused to be guilty 
o! the oSenee punishable with death or transporiation for life but 23 Or, L.J, 1133=81 Ind. 
Cas. 556, which took a aore liberal view and held that the pOTrcrs of soperior Courts like th» 
High Court and the Courts o! Bcaalons an not controlled by 8. 497 (1) and the rostrlotlon in 
8. 497 ( 1 ) Mipro Is not applicable to High Conti, etc., hut the High Court and the Court ot 
8essioQ are not to act atbUrarily but should exercise tho power on judicial grouods ; see also 
SO Cr. L J. €97= lf6 Ind. Cat. 74S. The Court will be rery cautious in Interfering with (he 
discretion ol a Magistrate in a ease ol ball nnder tbit eection especially when tho proseonttoo 
has not tendered evidence to connect the accused with the bfleDco, 6 U. 63 and 69 ; Ratan* 
lal 893. The High Court and Courts of 8e*tion bare wider powers under this eection, 
81 A. 603, and the inpetlor Courts hare an absolute discretion In the matter of graaffag 
ball in non-ballable cases : The Legislature has placed the initial ilage of dealing with 
crimes with Magistrates and haring in eflccl enacted that persons accused ot noa'bailable 
ofiences shall be detained in enstody except when In the opinion of the Megiitrate there ere 
no reasonahle grounds for hellerlng thet he had committed the oQence charged against him, 
the High Court is bound to follow the geoeiat role ot law and not to depart from it except 
under special clreumsUnees especially in the initial stages ot the ease, 2 Rea. 546. Under 
this section the High Court has concurrent Jurisdiction with that ot a trying Magistrate and 
not merely a rerisional jurisdiction, 36 C. 174 at 17?. 

Bee 50 C. 585 where It was held that the High Court has no inherent power after dis* 
posal of acate before it, to grant bail pending appeal to I?rlry Couueil, but in 49 A. 247, a 
^fierent view was taken and there It was held that the High Court, had inbereot powet to 
grant bell when the eppesl wes pending In the Privy Couooll and the eenteDCO was likely 
to expire before the appeal Is beard and disposed ol by the Prtry Couueil. The deoistoo in 
24 U. 161 is /oiioved and that in 1903 P.R. (Cr) 15=8 Cr. LJ.89 it dutinpuu^si and 
aoi /filicirsS. The High C«07t has also power bail peod/agreriewolAconyietioo 

had at the High Court Bessions, on a certificate .granted by the Adroeate Oenoral. See 

Cr. if. p. uo. loos 0/ im (If, s. a.). 

Whether there be an appeal or oot.-*>Wbether there be an appeal or not, theHlgh 
Court or Court of Session may release the accused on bail, but a Sessions Judge has no 
jurisdictiou to release an accused penon after conrictlog blm'on bail pending his appeal to 
the High Court. This eection does not give him power in any way to alter or vary hie 
order, 4 Bom. L.R. 55; 10 B. 176 (FB,). When a Sessions Judge after considering the 
evidence comes to the conclusion that there are no reasonable grounds for believing the 
accused to be guilty, and admits him to bail, the Uigb Court wii) not go behind the 
finding and discharge the accused ou bail, 10 U.L.J. 411. The power of the High Court to 
grant bail to an accused person under this section U untouched by the provlBioos ol the 
Criminal Law Ameodmeot Act. Bat the conditions for release on bail provided by S. 497| 
lupra, will apply 37 C. 412 end 439. 'Where there iaareasonahle doubt as to the correctness 
and legality ol the conviction bad, or when the judgment is based on incorrect exposition ot 
fact or law, ot is based on mere surmises not warranted by the evidence on record or where 
the evidence is more consistant with tboease set up by the accused, or where (he ventenea is 
unduly severe, ot very short and will expire before the appeal is heard and deoidsd, the 
appellate Court will be acting properly in releasing the appellant on ball. 

In any case.— These words ought not to be construed in their widest and unlimited 
sense. The Code authorises only appellate Courts uoder S, 496, infra, and Courts ot revisou 
under B. 489 supra, to release the accused on bail. Therefore the Court has no power to grant 
bail because the accused wishes to move tbe Privy Couneil, 10 Sind. L R. 59. These words 
cannot include a case in which the Court has reached finality and has no further jurisdiction 
to exercise, SO C. 533 at S93, but see 49 A. 247 which took a dlHerent view and held that the 
High Court In Its inherent power can grant tbe ball when an appeal against tbe Illgh Court's 
decision had been admitted by tbe Privy Oouncll and there is a fear that the seutenoe would 
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Bxpite befon the appeal can be heard and disposed oib^ the Pmy Counosl. The prorlgioiis of 
this eectiOQ regarding admisglon to bait are partlcnlatt; xride and a Sessions Gonrt laaf in any 
cose direct any person to be admitted to bail. When proceedings were started against certain 
persons under 8. llOi supra, and an order under 8 118, supra, being made, they being unable 
to faroisb the security demanded, the proceedings were laid lor orders uoder S. 193, supra, 
before the Gonrt of Session. When ball was applied for, the Bessions Judge held he bad no 
inrisdiction to grant bail. Thera are ao words io 8. 233 (2) controliing the pcorisions of thie 
section. If a conricted person can apply for bail and a person against whom as order under 
8. 118, supra, is passed, can get the order revised by tbs Court of Session under 8. 133, supra, 
it stands to reason that if bail can be allowed to a convioted person on appeal it is allowable 
to one against whom an order under 8. 118, supra, is made which is subject to revision by the 
Sessions Oiart. Tisoi'^ tv wiv aif te strietion should be placed upon, the wide 

provisions of this section, SO G, 969 When bait is granted by the High Court and the btagls* 
<rate receives reliable information thereof, by means of a telegram sect by the accused's 
Counsel the hlagiatrate is bound to act immediately though he bad not received the High 
Court’s order. The High Court aUo remarked, it must lay down most strtageatly that all 
bail orders must be issued on the very dty on which they are pronounced irrespective of tbs 
written order on record, 38 C 293 where 3 C W M. 489 Is folhiasd. 

499. (1) Before any person ia released on bail or released on his 
own bond, a bond for such sum of money as the 
police officer or Court, as the case may be, thinks 
sufficient shall be executed by such person, and, 
when he is released on bait, by one or more sufficient sureties conditioned 
-that such person shall attend at the time and place mentioned in the 
bond, and shall continne so to attend until otherwise directed by the 
police-officer or Court, as the case may be. 

(2) If the case so require, the bond shall also bind the person 
released on bail to appear when called upon at the High Court, Court 
of Session or other Court to answer the charge. 

Scope of the section.— A bail bood muvfc be loterpreted with raiereuce to its owu 
IftDguage if It i> plftin And no ejtoToM evidence can bo admitted to explaia the coudidous 
tboreia Wbeie A wae released on ball pending a revision against his conviction on a bail bond 
«xecuted by his surety which provided that A sbouid attend the Chief Court on the day or 
days be will be ordered by the Court to attend and on his failure so to appear, tbs eurety 
bound himself to forfeit the amount specified In the boad, and A failed to surrender to hli 
ball after the disposal of the revieion, it was held that the surety vouched for the appearanoa 
of A on the day or days bo was ordered to do so and in the absence of any such notice to 
appear by the Court, the surety committed nobreach of tbo bond when A absconded after the 
disposal of the revision, 1903 P.L.R. (Cv.J 1 93 at p. 193. A Ifagistrale cannot take bail from 
a person to appear before a ttibunal in a Ketive State but ho can when the accused sppeirs 
before him execute any vrarrsnt issued by the political Agent of any partioolvr Native Blate 
aod shvll on security being given release such perscQ from custody, 33 C. 1032 at 1034. A 
bail bond taken should specify the Court before which the accused was to appear, 
1S33 A.W.N. 44 and there Is no duty cast on a sarety for prodnetion of the sconsed to produce 
bim before a Court to which the case bad been transferred, IS W.R. (Cr.) 93; 30 C. 107, 

A« the poilce-officer thinks aurffclent »The Pollce-fficer need not necessarily 
bean ofTieer In-charge of a police statioo. 8s. 57 (3) and 60 (3) empower any Police-officer to 
veleate any person on execntlon of a bond, ato., lor appearance In Court . 

Sufficient auretlea conditioned that auch peraon ahall attend, etc— The 
varetleeare required to gnaranteo that the person released on baiUbsllatteod at the time and 
pUeameatioaed la the bond and nothing mon. Unlike B. 113 supra, the surotlesdo oot make 
ihtmulves liable for tbe good coodoct of the person for whom they sbvnd sureties. Thera (s 
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cothlDR Illegal In reqolrmg the aecased to eiecnta « bond cODdltloncd on their appearing in 
Conrt eTerydajr, 6 U H.C.R. Appx. 33at 33, but tee 20 W.R. (Cr.) 23 at 29->ll B L.R. Appz. 
6 at 12 VTben the bond taken teas (or appearance on the first daj of inqulrf or at other 
times required and the accused appeared on the first dajr but failed to appear on a subse- 
quent date as required Tetballj bj the Court, the bond can bo forfeited, Weir 11, 653. A 
surety trho stands bail must bo taken to know the date on which the accused has undertaken 
to appear, and if the accused docs not appear the surety bond is liable to be forfeited, 19 Cr. 
Ii.J. 637 ^46 Ind. Cas. 47. It is perhaps greater hardship on a man of position brought up 
in luxury and holding a high positfon tn sootety, to be subjected to Jaft rules, than it fs to 
men who hare to make their way lu the world. In the absence, as yet, of eonrinclng direct 
eridenee, we are willing to yield to the petUloner'a request to submit to conditions on being 
released on ball. He may be released on bail on condition of his being guarded at bis own 
house and debarred from all communications with persons said, rightly or wrongly to be h!s 
associates in crime, 36 C. 166 at 172. 

Until otherwise directed by the Police-officer.— These words indicate that a 
bond taken under 8 497, supra, may be coodittoned to appear before the Police and the 
provislont of S. 197, tupra, are not limited to appearance before tbe Court, 14 Cr. L.J. 631= 
21 lud, Cas. 679 ; a bail bond should be construed strictly, 28 Cr. L.J. 38gaa64 Ind. 
Cas.833. 

For Form of bond, $ee Schedule Y, Form No. XLII. 

500. (1) As soon as the bond has been executed, the person for 

whose appearance it has been executed shall bo re- 
cQiWy.*'** ; and, when he isin jail, the Conrt admitting- 

him to bail shall issue an order of release to the 
officer in-ebarge of tbe jail, and such officer, on receipt of the order» 
shall release him. 

(2) Nothing In this section, section 496 or section 497 shall be 
deemed to require the release of any person liable to be detained for 
some matter other than that in respect of which tbe bond was executed. 

501. If. through mistake, fraud or otherwise, insufficient 

p ^ ^ sureties have been accepted, or if they afterwards 

sufficient bail wheo become insufficient, the Couit may issue a warrant 
insnffidwt of arrest directing that the person released on bail 

be brought before it, and may order 'him to find 
sufficient sureties, and, on his failing so to do, may commit him to jail. 

This section applies only to cases where there Breeucetles and where through mistake, 
fraud or otherwise, insufficient sureties baxe been accepted; it does not apply to a case 
where, there are no such grounds, 38 U. 1083. A Court Is justified in demanding increased 
ball if after further Inquiry, the ofieoce turna out to bea more serious one than was 
originally made out, 13 Cr. L.J. 474=19 lad. Css. 314. 

502. (1) All or any sureties for tbe attendance, and appearance 
Discharge of sure- of ^ person released on bail may at any time apply 
to a Magistrate to discharge the bond, either 
wholly or so far as it relates to the applicants. 
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(2) On such application being made, the Magistrate shall issue 
hia Tivarrant of arrest directing that the person so released be brought 
before him. 

(3) On the appearance of such person pursuant to the warrant, 
or on his voluntary surrender, the Magistrate shall direct the bond to 
be discharged either wholly or bo far as it relates to the applicants, and 
shall call upon such person to find other sufficient sureties, and if he 
fails to do so, may commit him to custody, 

Sub-Section (2}.-*-When osee a» Application is preseated by ft sarcty and received by a 
Magistrate, there U no option left to the Magistrate bnt to act under this section. There is 
no such thing ss bearing of the appHeatioa on the merits, and the presentation of an applica- 
tion tor cancellation imposes a daty on the Magistrate to issue a warrant for the arrest of 
tbeaccused. The earety need not do anything further, 9 Bom. L.R. 12S3ss6 Cr. L J. 933; 
27 Cr. L.J.SlSsSS lod. Caa. 768. 


CHAPTER XL. 

Of Commissions for the Examination op Witnesses, 

The issne of a commission to examine ft witness is not a very satlsfaetoiy mode of pm- 
<eedlng either In oWil or erimlBat cases. On the one hand the Oourt has no epportualty 
«{ notlBg thedemeaocut of a witness and on the other band of cenlrolHog irrelevant and 
UBuecessiry or harassing etois-esamination of the witoeM. This chapter no doubt confers 
a wide dUoretlon oa the Court to issue a commission. But snob diicretion sbonld be 
sparingly exetoUed and only in ft ease of real hardship and taeonvenieBce, bsvlog due 
eegacd to the pcsludke which is likely to be caused thereby to the opponent. 0. XXVX 
<3.F.O., wbleb provides for the issue of commission to ezamioe ft witsera residing 
within the local limits of the Contt Is more spectSo and limited than those 
in this Chapter (Ss. S03 and 306} which refers to commissions to examine witnesses gensrally, 
whether residing within the jutisdiotioo of the Court or not. Without In any 
way crystaiilsing the grounds on which a criminal Court xnvy issne a commissioa 
to examine a witness living wUhin its local limits, in ordinary ossea the provisions 
of 0. XXVli r, X, 0. P. 0., xnsy he accepted as a safe guide by oximinal Courts also. 
This rule provides for the issue of a commissios where the witness is either exempted 
under the Code or where he cannot attend the Const on acoount of illness or inSr- 
mity. Hnder this rulepor^anosfiin ladles, and women who lead a life of seGlusioa have been 
exempted, unless the pnsldiog Judge Utlnks U rightly desirable to note the demeanour of the 
witness. rersonaX attendance of Oovemment offioiais is also dispensed with. A Mnhanl, 
however high his positioa may he, cannot elaiiu exemption except where be has been exempt- 
ed by epecial notification olOovetnmeot.TT Cr. L J 89^91 lad. Cas 393 It is desirable 
that it should generally be understood that objection as to appearing in a criminal Court to 
give evidence cannot be entertained and it sbouid be a cheerful duty of every one to 
attend a Court of Jnstice when fammoaed to give evidence as a witness, particularty on be- 
bal( of the ocensed, 8 &. 663 at 671- It may be distasteful and unpleasant for a ilc/a to 
appear as a witness in a criminal Cosrt, bat it is his dnty as one of Her Majesty's subjeots 
living under the protection of law, to obey that law and attend before the Judge in obedience 
to a summons. The Judge willundonbiedly make every arrangement so that such alteodance 
be as convenient and unobjectionable as possible and consistent with the lotcrests of the 
ftooused, Ibid at 672- It is improper to examine an expert witness on commission in the 
absence of the accused. The avldencs of an expert bas always to bo carsfuily weighed but 
when hia evidence h given on commission, Its Talna Uvery considerebly reduced, 29 Ct. 
t.J. 8T7«103 Ind. Cai. 369 . see also tlMIJ 1 M W.N. 97=3 M.L.T. 33i«J2 Cr. LJ. 6d- 
2 Ind. Cas. 347. 
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503 . Whenever, in the course of on inquiry, & trial or any 
other proceeding under this Code, it appears to a 
Presidency Mngistrato, n District Magistrate, a 
«ed with. Court of Session or the High Court that the 

examination of a witness is necessary for the ends of justice, and that 
the attendance of such witness cannot ho procured without an amount 
of delay, expense or inconvenience which, under the circumstances of 
„ , , . the case, would be unreasonable, such Magistrate or 

asd procedure there- Court may dispense with such attendance and may 
issue a commission to any District Magistrate or 
Magistrate of the first class, within the local limits of whose jurisdiction 
«uch witness resides, to take the evidence of such witness. 

(2) ^\Tien the witness resides in the territories of any Prince or 
<3hiei in India in which there is an officer representing the British • 
Indian Government, the commission may be issued tosneh officer. 

(3) The Magistrate or officer to whom the commission is issued, 
■or, if he is the District Magistrate, he or such Magistrate of the first 
class as he appoints m this behalf, shall proceed to the place where 
the witness is, or shall summon the witness before him, and shall take 
down his evidence in the same manner, and may for this purpose exercise 
the same powers, as in trials of warrant-cases under this Code. 

(4) Where the commission is issued to such officer as is men- 
tioned in sub-section (2), he may delegate bis powers and duties under 
the commission to any officer subordinate to him whose powers are not 
less than those of a Slagistrate of the first class in British India. 

Scope oI the section. — eccllon epplm oaXj (o coses peodisg belon Couits specified 
tathltsecUaa, 10 Cr.LJ. 211. &ad ts dlsCTotioa is gicea to ttsuo e commUaloaot not, 2d 
■Gr. L J 6S2s*81 Ind. Cas. llO. Therefore s epecia! Judge uoder the Malabar Ordioance, I of 
1922, bsTing onlf the powers of a Magistrate ander 8. 10, supra, cannot issue a commission 
-lot the examination oi witnesses, 18 L.W. 8S9. An Additional District Magistrate authorised 
to exercise all the powtTeolaDtslTictUsgistiale mentioned in Echednie III, Part IV (18) is 
■empowered to issue a commission to a witness within his jarUdiction, 21 A.L.J. 791s2S Cr. 
L.J. 622 w73 Ind, Cas. 610, Thors is no provision for taking evidence lo Foreign Countries, 
10 Cr. I>-J- 571»A Ind. Cas. 400, and there is no apparent reason why the Legislature has 
not given to criminal Courts the same power that is given to civil Courts under the Civil 
Trocedute Code to issue commissions. This section is pnmaiiiy iotended lor the purpose oi 
getting the evidence ol witnesses other than the parties principally concerned although it 
may include any party to a proceeding. This section speaks of persons whose presence could 
not be obtained without an amount of delay and expense which under the circumstances of 
-the case, the Court considers nnreasooabie, 19 C. il3 at 121 ; see also 19 B 749. The terms 
o! the section are wide enough to tnelnda not only an inquiry and a trial but any ether 
proceeding which authorises the examination of any witness aud the cemplaiaaut is 
•certainly a witness, 42 C. 19 at 24. There la nolhiog in the language o! the section to support 
the contention that the Court has no autboritj to issue a commission to examine a witness 
when he is within thejurisdlcUon, 6 B. 2S3 • 24 C. 551. Bat the witness must be In British 
India « within the Urritoiies o! a Prince or Chief in India in which there is an officer 
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KpreseniiBg the British Government, 5 B. 338. The High Gontt has no anthoiitj either to 
issue a commission or a letter o! reqnesttothe English Coarts for the eximinaticn ot a 
witness in England in a criminal case. The High Court must look to the Code foranthoritj 
to make saoh an order and no snch authority exists !n the Code, 10 Cr. L,J. 571e*4 Ind, Cas. 
400 where S B. 388 is re/erred to. Witnessea in criminal cases should not be examined on 
commission except in extreme cases of delay, expense orinconvcnieDce.S A. 92 ; 12 A. 69 
It is most nnsatiefaofory to examine a witness in a criminal case on commission in (be 
absence o! the parties and the High Court directed that the witnesses be examined in the 

presence of the parties with liberty to put gnestiou to them, 27 Cr. LJ. 840‘>95 lad. Cas. 
760. Issue oi a commission is entirely a discretion of the Court and in 8 C. 896 acem- 
mission to examine an old man of 63 years who was ill was refused, tbe Court holding that 
in a criminal case tbe issue of a commission would be most unsaiisfaetory and one dangerous 
to the interests^oi the prisoner. Farther what the Court should look to in issuing a 
commission is rather the 'ends of jnsltce* than the coavenienea of tbs witness, 8 C, 896. 
Taking of evidence on commission in criminal cases is unknown to English practice, 9 A> 92 
at 94. The Magistrate is to consider whether it is necessary at all to examine tbe witness 
and whether it is a proper case for issuing a commission, 12 Cr. h.J. 393=11 Ind. Cas 582 ; 
where an expert witness is tbe principal witness in the case, Ms examination on commission 
shoald not be allowed, [1911] 1 U.W.N 97=9 U.L.T. 334 b 12 Cr. LJ. 64-9 Ind. Cas 347. 
A party who desires to have a witness examined on oommission must apply for it after 
commitment either to the Court or to the partioular Judge exereiaing original criminal 
jurisdiction or to the Bessioos Court, as'tha case may be, )9 B 749 at 756. A District 
Magistrate is given a discretion in the matter of issuing a commission. It may be issued 
for the examination of a witness if the evidence is oeeeesary but his attesdanoe eannot be 
seeured without unteasonable expense, 23 Cr. L J. 652*>81 Ind. Cas. 140. It is for tbs 

Magistrate to decide whether he will ieenea commission for the examinatien of a witseat 
residing In a Native State under this section and once be bas decided and issued a eommla* 
sion, it is not m the discretion of the oEBoet to whom it is issued to decline to execute the 
a oommission /or the reason that it is inoooreofeot for him to do so and there exist other 
possible meaos of examining the witness. It is of course to be assumed that Magistrates do 
not and will not issue commUslons naaeoessatily, 9 Lah. 3l7. As regards power to issne » 
commission to a Court in a Colony oc dependency to take evidence in criminal cases, see 
G. O. No. J803. Jud . dated 27-12-I90I. 

Sub'sectlon (1).— Expense or incoavenience or delay in securing the attendance of 
witnesses Is no valid ground for issuing a commission. Under the circumstances of eneb 
case tbe Court will hare to find them unreasonable, 6 A. 224. There is so provision is tbe 
Code which protects pardanojbin ladies from appearing in a Court of Justice and very rightly 
BO, oil necessary safeguards to protect their privacy that are reasonable, being adopted, but 
it is undesirable to compel tbeir sttendauce. In tbe event of the Magistrate finding it abso' 
lately necessary to examine a pardanaaTitn lady be would do well to consider very seriously 
whether he should issue co-ercive process for the purpose of compelling her attendance, 
12 A. 69 at 72. It will be a weakness to sarreader as a general principle to be adopted in all 
cases that pardanashin ladies whose evidence is required in criminal trials are to be allowed 
to compel the Court to examine them IQ some place other thau the Court'house itself, 12 A. 
€9 at 72*73. If a witness secures a bouse or room io close proximity to the Court house, 
her evidence may be recorded there, regard being had to the posba being observed, 12 Cr. 

L J. 50i«>12 Ind. Cas. 221, or she may be examined in tbe chambers of the Magistrate or 
Jndge, 12 Cr. L J 393=11 Ind. Cas. 692. Applioatioos under this section are granted on tbe 
principle that in matters of proeedare the onstom aod habits of people are to bo taken into 
consideration, 15 C. 779 at 779. Pardanaskin ladles may beexamined on commissioo under 
this Bection, 9 Cr. L.J. 249. They may be examined in Court in a palki or otherwise on 
proper identification, 18 W R. 230 ; 1 B.L.R. (Sha > 8. Whenever the deposition of a Oosh<r 
woman has to be taken the Court should, if necessary, adjourn to a place where the witness 
can be examined with due regard to her piivaoj In the presence of the accused precautions 
being of course taken to make ante of her identity, Afod Cr. Rules, o/ Pr. Pule 169. There- 
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li no eipresi proTtiion !d the sectiOQ for tttch » eoune. The tvotd " locoDTenieneo" maj 
empower a Coart to ftllotr examination ol thii class of ladies who do not appear In public 
and wLo*e aUendanco cannot be compelled according to the customs and manners o! the 
conntrj, I C. 20 ; 19 C. 779 ; Weir 11,669; 42 0 19. The fact that a woman Is tbe daughter 
el a prostitute does not tpso /note mahe her the tees a pnriZandsMtv if ehe it lawf oil; married 
and obserros gosha in fact, 14 Cr. Ii 9^18 Ind. Cas. 147^1 Or. L. Rev. 977. See 
27 Cr. L.J. 89>91 Ind. CaJ. S93 where a Ifahani wai allowed to be examined at his private 
residence. It is entirely wltbln tbe discretion of the presiding Jndge to require a witness 
to stand or permit him to sU while under examination, ifad, Cr. liulfs of Pr. RuU, 170. 

Sub-acctlon (2).— Thle eah'seetion autbotisea the Issue of a commission to tbe Officer 
npreseatiogtbe BrltUh Indian Ooventmeatia tha Tercltoriee of any Prince or Chief in India 
when tbe witness sought to bo examined co commission resides in snch territories. In 
I 30 Cr. L.J. 919 (2)sll6 lad. Cai 643. when the Officer representing the British Oovernment 
In the Native State holding that be had no power to compel the attendance of the witness, a 
•object of tbe state, before him. Informed the Oonrt which tssned tbe commission that be could 
not record the evidence, the Lahore High Coart remarked thus on the view of the Agent 
“ It is manifestly unfair to retain a provieioo in theenactment which has no practical utility 
orwhkh the Courts concerned are tncapahteol enforcing or would cousidei It unlait to enlorce: 
It la however inconeolvablo that the Oovernment introdneed a provision in the Coda which 
has no legal sanction or to carry out which they have made no adequate arrangameuts. If It 
jis a fact that the Officer represeotlog the British Oovernment in the territory of a Prince or 
Chief, has no power tocompel the attendance before him of the witnesses residing in such 
^erritory, then the Oovernment must consider the question of either securing eueb power, 
or o! repealing tbe law which autborisee criminal Courts to issue commissions to suob Officer 
Vs Ik it unlair to all eoneeroed that euoh Cootta should be expected to pass orders which 
Ibey cannot eotorce " 

Sub-aectton (3).— This sub'Seotton provides that such officer shall proceed to tbe place 
where tbe witoess ia or shall summon him to appear before tbeoffieer and shall take down the 
evidence as la warraat*eases and tab section (s) aatbnrlses delegation ol powers by such 
officer to any officer eubordioate to him. Thus it will be seen that tbe Code nowhere 
speaks of a Resident or Political Officer lepreseuting the British Qovsmment iu luch tetri* 
tones irrespective of the actual plaeoof residence and also once a commission Is issued 
under this section to the officer, it Is bis doty to prooeed to tbe place where the witness is or 
summon him to appear before him or delegate hie powerstoasubordin-ite officer competent 
to execute tbe comrolssion. But neither tbe code nor any other law leaves it to the option 
of such officer to decline to execute the commlseion oo the ground of inconvenience or eome 
other similar reason and sab-section <3) le mandatory to this respect, 9 Lah. 347. 

Sub-section (^l.—Tbis was introduced to meet the diffioulty which existed that when 
a oommissioa was issued to a Political Agent in a Native State he was not empowered to 
delegate It to a subordinate, bat waa boaodioexeoutalt peiso&aily. The power ol delegation 
If expressly given by this snb-section. 


S04-. (1) If tbo witness is within the local limits of the jurisdic' 
tion of any Presidency Magistrate, the Magistrate 
cl commission may direct the 

preaidenoy-towa. Same to SMC« Presidency Magistrate, who thereupon 

may compel tbe attendance of, and eramlne, such 
witness as if ho were a witness in a case pending before himself. 


(2i4) When a commission is issued under ihU ttctk>n io a ClJcf 
Presidency Magistrate, he may delegate his potcers end duties Mnt'.er 
the commission to any Presidency Magistrate rul/ordinate io him 

115 
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(2) Nothing in this section dmil be deemed to affect.the power of 
the High Court to issue commissions under the Slave Trade Act, 1876, 
section 3. 

Sub-5ecttoo (I AHs oew&Tid fermitfldele^ttoQ d{ po\*eta and duties under the com- 
mission the Chief PresideBoy MagistMte to another Ftaaideocy Magistrate. 

Within Local Limits of Jurisdiction of Prestdeocy Maglstrates.-^See 6. 30, 
supra, which dedoes the local limlU of the Preeidenoy Ifagletrate's jarisdiotian, see 16 C 238. 
Where the GalcaUa High Court issued » commiasion to the Chief Presideocf Magistrate, 
Calcutta, to examine on cotntntssios the captain and the second officer of a ship, in a cisa is 
which a British sea-man was charged with mardet of a fellow sailor on hoard a British ship 
on the high seas aad the evidence so taken on commission was admitted at the trial and the 
accused was convicted on such evidence. 

The Slave Trade Act, S9 end 40 Vte-, Ch. 4$, S, 3, enables the High Court to obtaio 
evidence on eommission in oases of oSeoces reiallng to slave trade or abetment of sneb 
oSencea committed on tbe high seas as if sneh oSences had been committed in soy place in 
British India, see Ss. 370. 871, 876, 1.P.O. 

505. (1) Tbe parties to any proceeding under this Code in which 

a commission is isened, may respectively forward 
wiTooss^ mayexamine interrogatories in writing which tbe Magistrate 
or Court directing tbe commission may think rele- 
vant to the issue, and the Magistrate or officer to whom tbe commission 
is directed, or to tohom the dutij of executing such commission has been 
delegated, shall exanune the witness upon such interrogatories. 

[2) Any such party may appear before such Magistrate or officer 
by pleader, or, if not in onstody, in person, and may examine, cross^ 
examine and re-examine (as the case may be) the said witness. 

This eection enables witnevees being examined oa commissicn on tnteiTogatoiiea and the 
asly iMtrleUoQ )B tbat cuch Intercogatoriev have to be approved a» zelsvefit to the Usoe by 
the UaglBtrate oi Court iBSuing the comioieeloo, 

506 . Whenever, in the course of an inquiry or a trial or any 

other proceeding under this Code before any 
Magistrate Other than B Presidency Magistrate or 
to apply for issue of District Magistrate, it appears that a commission 
commission. Ought to be issued for the examination of a witness, 

whose evidence is necessary for the ends of justice, and that the 
attendance of such witnes*! cannot be procured without an amount of 
delay, expense or inconvenience which, under the circumstances of the 
case, would be unreasonable, such Magistrate shall apply to the District 
Magistrate stating the reasons for the application ; and the District 
Magistrate may either issue a commission in the manner hereinbefore . 
provided or reject the application. 

This eecUoneUBbIespToviseUl6Qbord)n»teMBgUl»U to apply to tbe District Magistzsts 
for the Itfue of a ccramUsloa etstlng Ute leaeoos foi the appHcatlos. and U la lelt to tbe 
dlioretlou of the District MegUtiste to grant the request of act. B. 603 eupra applies oaly to 
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cites pending before tba Court specified therein. Bee 10 Cr. L J. 2ll ; i District Msgistnte 
is empowered bf this section to issaa • oommlision to eximine a tsmsle witness la loitabte 
•eues, g Cr. L.J. 2I9-; 12 Cr. L.J. 393sll Ind. Cm. BS2. 

SOT. (1) After any commission issued under section 503 or 
section 506 has been duly executed, it shall bo 
of commls- returned, together with the deposition of the 
witness examined thereunder, to the Court out of 
which it issued ; and the commission, the return thereto and the 
•deposition shall be open at all reasonable times to inspection of the 
parties, and may, subject to all just exceptions, be read in evidence in 
the case by either party, and shall form part of the record. 

(2) Any deposition so taken, if it satisdes the conditions pres* 
cribed by section 33 of the Indian Evidence Act, 1872, may also be 
received in evidence at any subsequent stage of the case before another 
Court, 

Sub'MCtlon (2). — Ik was held in 19 C. 113 that evidenea Ukao od commission befora i 
commuting Magistnto, tit , a Presidauej Magistrate, in lha eoaraa of a pralimlaarj Inqairj, 
•cannot be used in eTidence at the 6«asiooa before tbe nigh Court, and this ruling wai 
approved in 19 B. 749;8ee6C 932. To meek tbUdiffienUr, thii aub-seetion waa enaeted 

making the depositlou to taken admlasible at a late stage ol tbe caae provided the eondl* 
tleui preKrlbad bp 8 83 ot tbe lodlao Evidence Act have been complied with Sea 16 0. 238, 
where it was held that the avidaoce taken on coomUtlon waa admiasibls in the trial of • 
leamao foe an oSeoea committed on the high teas. 

508. In every case in which a commission is issued under section 
Adjournment of 503 or section 506, the inquiry, trial or other pro- 
inquity or trial. ceeding may be adjourned for a specified time 

reasonably sufficient for the- execution and return of the commission. 

May be adlourned for a apecifled time.— Tba adjournment contemplated by* 
this aaotion la for a specified time raiaooably suCfioient for execution and return of tha 
■commlsBion and not limited to fltteea days at a time as under tba proviso to S. S41, tupra. 
^a discretion given by tha section must be exercised in a reasonable way ao as not to aubjeot 
tbe accused to unnecessary detention. In 19 C. 113 an application lor adjournment of a. 
trlalforexamlnlngtheJ^Mamo/Hpirrobad as awitoess alter the Jutora were aworn in 
in a leaslons trial, was refuiad. 


CHAPTER Xlil. 

Special Rules of Evidence. 

508. (1) The deposition of a Civil Surgeon or other medical 
witness, taken and attested by a Magistrate in 
mSlcM wUnesa”” ** the presence of the accosed, or taken on commission 
under Chapter XIi, may be ^ven in evidence in 
any inquiry, trial, or other proceeding under this Code, althongh the 
deponent is not called as a witness. 
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(2) The Court may, if it thinks fit, snraiaoa 
nSS'witeeS examine snch fieponent as to the subject-matter 
of his deposiUoo- 

Scope q{ the aeCtl0O«~'Tbis ceetien h cewted to obviKie lh& stest isceaTenIt&«« 
wiich would result froroa CMT Borgeoa being itmuneaed to gire etidenca Ib ft Court at a 
great dUUnce {tom hfs «Uti68, espeeiftHr wbea bta erldeeca i« Ubel^ to I>a of a fonaal et»- 
raeter- Tbe nds iTg»td\»g Ibe admle^n ©1 tacdicsl e» ideiJcs in tbe Eetaious Ceort dfparti 
xa a Tfrj snttitd partieolar troa thft orffnary rules of eridenee in that the sUteaeat W iht 
mcdic&l wituees, if dul^ Uheu and atietud hf (h« Hsgirtr&ta Is the ptesesce of the accused it 
admltsihle in eTideuce in the Sesaioos Coon, althougb tba mediea) vritoesa i* sot hitnseU 
called. It ought therefore to bencorded with tbe Qttaost care ssd aecano; and agsia the 
e'lvdecee shcaid eaKfuil; be acrutioieed hj the ludge and if it appears that the desositios is 
easeutialljr deficient or requires lartber explaaatioQ or elneldstion, the JudgeihoaldnuU’ 
mon and examine the witness. A zsedical witness is ODlpezeueed from fttUndaBM betaoMa 
his time map he -eer? talofthle to him. This is a useful ptotisiou in ordisary caseshut a 
Sessions Court ought not to hesitate to call him rather than attempt icgelf feezpisin what on 
the face of it dura sot appear clear. iThea laa murder ease the method br which thezacrder 
was eerszoitted u glten in the conf eesloua did not fit in with the tsedieai erideoee, the Jttdgs 
fs BOt entitled to theorise which is oneonod u> pnacipleand the learned Judge es^t certaiofy 
to bare eaUed and examined the medical witness, jhobriate farther delay the High Court 
thoURht It propetto exMalue the oSeetln Vh« High Court and aainfied itoetfthas lher#«« 
sotbiog la the mediesl eTidenee ioeoaslateat with tbs eonfessioos on record, tS Cr.Ii 7. 
&t39(-B2a>3Slad Cas 7M. This aectiaa does sot reset tbst drpositioa of » Surgeon shall 
he tfthen and attested by » Magistrate in the preseaeeef the accused ; what it fioeapToelfieii 
that a deposition of ft Sorgeoa, if so uhen and stteited, may be put is eridepce. A 
(rate ahould take aud attest « depctiUca iotfaft pretence of the fteccsed and ehattid also by 
the sw of a few apt words on the faea of the depeaitiem tsaha it ap|;wteut that he feu dsae to, 
101 17la»173-17?,/c;Awredia ISC 129:91. «0. 

Takoo aod attested by 8 Majlslrate.— The depoeUiOH may be taken by any 
Magiftrate and not necwwnly by the commitHog Magistrate *»6obolds*preltouiaty irquiry, 
hut it must be Ukeu and attested by the Magistrate lu the pmence cf the accused, 1SS2 
l.W.Jf 180. Where there i> bc atteetation ue required by this aecticn the etidanee lauct 
admissible under this seettoo. 4 C.W.N. 8? at 55, Tbs defect can be cured by calHEg the 
eommtttiug Magiacrata or aoy oSher pe r»on preeent lo Court where the deposttlou was tokea 
and able to tmify to the facta under euhtcctioD {21: ^ht defect can also ha cured hy 
rtutusooing and examlniog the deponent as a witnen to the Sessions Coert. 

lo the plTdcOCC of the aecaaed.— Except lo tba case proTided lor in 8. 532, i«/ra, 
the eridence of a medical wllsess shoold be taken in the presence of tba acensed. Otberwiso 
ihe CTidtuce js iu'tdmiuihle against the accused when put on hfs trlal.h C. 739 ;S S. 72Q ; 
10 1. yjh 18 C. 129. 

Of t&keo oa commlsfttoo ouder Chapter XL.—This was tetredaeed in the 1S93 
Ci^e and enables the deposition cl a zusdical witness taken on commlssioB to he put 
in evidence, a Frovisirn which did not exist prerlously. It is not snffictrnt to ask Ihs witeeM 
merety to attest tbeaeeoracy «f the etatomenta In the certlficste, Wetrll, 65?. 

Sub-section \2\ —Ordiaarily it is tbe jractioe tacallaad eiamlns the medical witness 
In the Session* Court wbeiMbadeath olft penon isioTolred sad tbe Sessions Judge IsepecUlIy 
empowered noder sab seeticQ fj) to sequite the atte&daoce cf lbs laediesl wUnew tobe 
aiatalaed tn th* Session# Court. See 56 C. 56$ as to the necessity cf eiamlalng tbe Medical 
OScer iutbeSesalon* Coart m a Murder Cftte. where the znediesi tepart h inconsistent 
with tbe prosecution evideocs. 

A post narUm. report i# no erWence. It can only ha nsad fc refresh the Beraory 
nl the wltc^ while glTtogendeace, TIC 2S3 ; fent the report itself is fn.dmissibJe In 
eviaeoee. 8o when aaotber medJcaJ cfScet is ewmloed h« cftanot be askadhlaepiaioa 
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on the I^ets atsted In saeh a report bat from facts already oa record, 9 C. 433 ; 
il W.R. (Cr.)23; 27 0.293. Soalso an tnqneat report bf itsellls not evidence, 1 B.H.O.R. 
(Cr. Ca.) 75. A mere letter of a medical ofSeer, 12 W.R. (Cr.) 23 or blt,medical certificate !a 
DO evidence aniesa the medical officer proves the facte stated therein as a witness; see 9 C. 435 
SO. 211. 


5 to. Any document purporting to be a report under the band 
ol any Chemical Examiner or Assistant Chemical 
E«miner°* Chemical Examiner to Government, upon any matter or 
thing duly submitted to him tor examination or 
analysis and report in the course of any proceeding under this Code, 
may be used as evidence in any inquiry, trial or other proceeding under 
this Code. 

May be uaed aa evldeoce.— lo order that the report referred to Id this sectioa majr 
be Qsed as evideoca it most parpoettobe eigoed bp the officer who detected, sap poison, in 
the articles aabmltted to him for ezamlsatloo, aod who from personal knowledge conld 
certifp to the correctness of the result embodied in the report, Weir II, 6S1. It most be the 
otlginal report beating the elgaatate of the Chemical Ezamtnec and not merelp a eopp ot 
the report that is evidence in the case, 6 B.L.R. Jlppx. 122 -*13 W.R. (Cr.) 49. An Additional 
Chemical Examlnet't report was held to be Inadmiasable In avidanee, as the sectioo epeaks 
o! no sneh officer, IQ C. 1026, bat to meet ibis ruling the word ‘ anp ' was Introduced subsa* 
qnentlp. The law makes the contents ol the report ol a Chemical Examiner to Ocvemmect, 
4videQee and dispenses with the oecessltpol ezamialog him as a witness, but sneh report 
«an be ol no use nnlesi there li proot o! the Ideotitp ol the artlelei found dnriog investiga* 
tion and sent to the Chemical Ezaminet with the articles examined bp him 20 tf.L.J. 637^ 
1910 U.W.N. 77s7 U.L.T. 314 b 11 Cr. L.J. 222 b 8 lod Oai 31 Tbo Cbemieal Examiner 
xnast be satisfied on the evidence (hat the inbstaocea ezamioed were in fact what thsp were 
■aid to be, 13 C.W.K. 18Q«13 Cr. LJ. 147»22 lad. Cai. 723. Under this section any 
document pnrpottlog to be a report under the hand of a Chemical Ezaminet may be nsed as 
evidence. This does not however imply that without tendering it as evidence in the trial 
Court, itcan be nsed lor the first time io appeal. The report is only apiece of evidence 
which does not reqnire formal proof but it must be teodered as evidence so that the acensed 
map have an oppotnnitp ol questioning the Identllp of the material objects sent for Chemi* 
cal examination, 2t A L J. 869»26Cr. Ld. 200n83 lod. Cas. 904 butareport madebya 
-Oovernment excise analyst does not come within (his section, 30 Bom. L.R. 648. A 
certificate of a Ftofessor of Anatomy as to idenity of certain bones submitted to him 
lor examination U no evidence under this section without examloing the 
Professor as an expert witness, 47 B. 74. There Is no provision in the Code antbo* 
vising the Court to stud up articles for chemical examination ox the procedure ol submit* 
ting the same; nsnally they are submitted dnriog police investigitlon and the person 
who takes them Is examined as a witness A Court is entliled to send lot examination a 
material object say a bottle alleged to contain opium to a chemical examiner to satisfy Itself 
unless it lonnd that It was necessary to have farther evidence on the qnestlon whether the 
material object produced contained opium or not. Tbs only legal way in which such a thing 
could he done Is to take evidence regularly U necessary, then send for a report which should 
he formally put In evidence with additional evidence to prove that the thing sent foe exami* 
nation was the identical thing seized from the possession ol the acensed, 27 Cr, L.J. 12310 
■98 lad. Cas. 177. 


S 1 1 . In any inquiry, trial or other proceeding under this Code, 
^ „ a previous conviction or acquittal may be proved, in 

or aeqnitui how addition to any other mode provided by any law for 
the time being in force — 
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(а) by an extract certified under the bond of the officer having 
the custody of the records of the Court in which such conviction or 
acquittal was had to be a copy of the sentence or order, or, 

(б) in case of a conviction, either by a certificate signed by the 
officer in charge of the jail in which the punishment or any part there- 
of was inflicted, or by production of the warrant of commitment under 
which the punishment was suffered; 

together with, in each of such cases, evidence as to the identity of 
the accused person with the person so convicted or acquitted. 

This section deftls with th« mode of provfcs (tedious convietion or acqaittsl of ftQ 
secused persoo 

Previous Conviction. •—Tbs filing of s certified extract of the kind required by tb» 
ceeUon U act b; itself proof of a previoDs convioUon. The acenssd sbonid be asked to plead to 
the previous couTictioo and if oecessar^ evideace sboold be takes, 2 L 53. Is order to 
support a charge o! a previous cosvietioa there should be on record a eopj of some judgzneot, 
or extract iron a judgmeot, or some other docomsotarr evidence of the fact of eueb previoua 
eooviotion. The examination b; the Magistrate of tbs accused in respeet of such prevIoBfl 
couTlcticQ is vrithont legal warraot or jnstificatioo, 28 C. fiSd*; 28 C. S9. Bot under 6. SIC- 
(U the accused may at the stage indicated therein be asked nhethsr be has been previously 
convicted. A Bresideuoy Magistrate is not absolved from tbe ordinary rules of ovidenee fa 
iakiBfi proof of pievloua coovictioo. $8 C. 1128. A previous convictiou must be stifetly 
.proved fa the mannee provided by ibis seotion, 17 Cp L.J. 179««83 Ind. Css 819. and unless 
strictly proved, the Court cannot take into coDsideralion the previous convietiont 
43 C. 1128. A finger-print expert, ou a comparison of certaiu finger prints of ’accused 
taken lu Court, viith some other fingerpriota ou a paper which oontaioed a record 
of such convictions which purported to be the convictioQs of the aooused, pronounced them 
to be eimiUr. It was held by the Hfgh Court that tbs previous ooovietions were not pro- 
perly proved in the case as required by law, 21 C.W.N. 469 *“18 Cr. L J. 4B2»39 Ind. vas 302 
See also 5 Cr. Xi.J. 220, as to the valneo! fioger.impressiDD evidence. 

Evidence as to (denfity of the accused.— This identity of the accused with the 
pereoQ so cDQvlcted or acquitted is very esseotiat. 9 E.L.R. Appx. 181*15 V.R. (Cr. S3) ; 
1881 A.W.R. 144. The section does not eay that the identity of the accused must he proved 
'by calling witnesses or in any other particular way. What the section says is “loadditioq to 
any other mods provided by law for the time being is force.'’ Any reisvast ovidenee upon 
which the Court can properly act to find tbo accused beiore the Court was previously con- 
victed is suffieieot. For example finger Impressions furnish a surer test of identity than 
any other comparable bodily featnres of * person. See 1 C.W.N. S3 ; 32 C. 759 ; 28 C. 49 } 
but see 21 C.W.N. 469 noted above. The bailor or some other Jail authority can be examined 
to prove the acensed’s identity, Bataslal 32 : 1900 A.W.N. 51> when some evidence as to the 
identity oi the accused has been let in. the acoused may ^e asked to explain the fact and if ha 
admits, further proof is unnecessary, 9 Cr. I>.d. 86. 

512. (1) If it is provefi that aa accused person has absconded and 
that there is no immediate prospect of arresting him, 
Record o! evideneo the Court competent to try or commit for trial such 
in absenoe of the aeon- » . ». . . » , •_ v; 

led. person for the offence complamea of may, m his 

absence, examine the witnesses (if any) produced on 
behalf of thoprosecution, and record their depositions. Any such deposi- 
tion may, on the arrest of such person, he given in evidence against , 
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him on the inquiry into, or trial for, tho offence with which he i# 
ch;irged, if the deponent is dead or incapable of giving evidence, or his 
attendance cannot bo procured without an amount of delay, expense or 
inconvenience which, nnder the circumstances of the case, would he 
unreasonable. 

(2) If it appears that an offence punishable with death or trans- 
portation has been committed by some person or 
persona unknown, the High Court may direct that 
any Magistrate of the first class shall bold an 
inqairy and examine any witnesses who can give 
evidence concerning the offence. Any depositions so taken may be 
given in evideuce against any person who is subsequently accused of the 
offence, if the deponent is dead or incapable of giving evidence or 
beyond the limits of British India. 

Scope of the sectloo.— Tba gea«rat toI« t< that sUtsm enti given sgeiost a parson in 
hU a\)seQoe cannot ba used as evidence against him lo » enmiDallrUl, Ezeaptions to the 
rulecan be eraitad bj stituta and nhan a statota tx^riniU sometbing to be dona whSeb, a 
fundamental rule prohibits, Iteanoaty bedonabycoEDpliaocotTitb theatatuto which creates 
the ezeepticn. Where two wltoeesee gave tvldeoco agatost eeitain persoDS then usdet trial who 
hippeo to rater to an Absconding persoo, their etateoents at the eubiequent trial ot the person 
who hadabsccndedeinoot be read as evideoce aerelf beeanse the witnesses happened to b« 
sbssntasd cannot give evidence, evidence given at a trial for one purpose cannot be converted 
hy ioezpc3t/stelo operation Into an equivalent of what is called a deposition under tb is eectioa 
when at the time the witnesses gave their evidence the question ot recording a deposition under 
this section wasnot contemplated, 4VA. 379. What this section requires is that it should 
be proved that the accused has abecooded and there is no immediate prospect of arresting 
him aod not that a findiag to that effect should be recorded, 6 Lab. 439, This aeotion is 
a departure from the ordluarf rule that evidence most be taken in ibe presence of the accused 
and should therefore be coostroed strictly and every eVatement placed on record ehonld be 
strictly proved, 1890 A.W.N, 100. A Court is giveo Jurisdictioo to record evidence in the 
absence of au eccused person only in oases in which it has been proved (t) that the accused 
has abscooded, (2) that there is no immediate prospect of arresting him. If these facts are 
not found, evidence recorded behind the back of the accused is inadmissible in evidence when 
he Is put on his trial. When practicable the witnesses, whose statements had been previously 
recorded nuder thU section in the absence of the aconsed, should sgiin be examined, 22 V.R, 
(Cr.) 33. 

If It Is proved that a person has absconded —The word used here Is "proved'* 
and not " has reason to believe ” as In 6. 87, tupra. This section nowhere says that the 
Magistrate muat record a finding m to tbe abeconding of the accused and that there Is no 
Immediate prospect of hU arm'. 1900 A.W.N. 100: 1896 A.WH. 182. The MagUtnta 
before recording evidence In tbe absence of tbe accused ought to satisfy himself, first that the 
accused is absconding and that there is no Immediato prospect oi his arrest and it Is certainly 
advisable that he shonld recite in bis order that he finds this to be the case, 10 C. 1097 ; 21 
W.R. (Cr.) 12; 1883 PR. (Cr.) SI. If be fails to record clear findings on these questions 
althoagh they may be clearly ioferred from the evidence on record, the provisions of the 
section have been complied with, 41 A. 60 when S3 A. 29 which took a narrow oonitrnctlon 
of tbe eection w»s dijfinpiiuliet. S«« alsoS A. 6Tl* 16^6 A.W.H. 182 and 10 C. 1037; 13 
A.L.J.10J3. Under thti eecllon a Msglstrateeanaot decline to call for doenmenU desired 
by tho compliinsnt or to record evidence on hie behalf on tbe ground that the aocosed hae 
absconded and no Inquiry was, therefore, eondueted by him. But he it bound by the 



920 TBB CODE Q? OBIUIKAL EROOBDOBE. [ChAP. XLII 

proTltiOQs ol tbSs BeoUOD to lecorS Ml Use a7»l}eble e7sdence to pmeot the oompleloeet be* 
coming & 7ieUm oi eerloas injury, 2 Bom. X<.B. 707. 

Sub'SeCtion (2t.'**'Thts sub'eecUon tim added In tbe Code of 1693 at the suggestion ot 
tho Bombay High Court. It applies only to cases ol greAt gravity and should only be put’ 
In iorce under the orders o! the ^gh Court, and mete delay, expense or inconvenience in 
obtaining the presence ol the deponent oonteiopUted by sub-secUon (1) should not be a 
sufficient ground lor reoordlng the evidence during tbs absence ol tbe accused and snbse* 
quenlly using it against him. Under this sab-seetioa a deposition recorded tbereunder may 
ou tbe arrest o( the abacoudet be given in evidenoa against bim at bis trial bat it tbe srltness 
who gave tbe deposition actually appeared In Court and said thatbedid not remember details 
ol tbe occurrence, it cannot be said that be la incapable of giving evidence.If avritness’becomes 
dumb or ineane be could properly be held to be incapable of giving evidence, and tbe preper 
procedure whore the vrltness says be does not remember details Is to refresh bis memory under 
8. 159, Indian Evidence Act, by reeding out tbe deposition previously recorded and witheut 
doing so tbe deposition cannot bo admitted la evidence, 25 Cr. X/.J. 93«>76 Ind. Cai, 31. Tbe 
deposition taken under this section may be given in evidence not only vrben the witness is desd 
but also in cases where atMr diligent search the witness conld not ba found or where b« 
resides outside British India or has become looapabie ot giving evidence, e.p., has becomes 
lunatic. But if the witness is living and htepresence can be procured, it cannot bs treated as 
evidence, 12 Cr. L.J, TitssiQ Ind. Cat. ii9 ; 2S Cv > L J. 93s76 Ind. Cat. SI. A proceeding 
under this eub-ssotion U not an inquiry ct trial wUbin 6. 517, fn/ra, 25 Cr. L.«f. 666»S1 
iBd. Get. iSi. 


CHAPTER XLH. 

Provisions as to Bonds. 

513. When any person is required by any Court ot officer to 
execute & bond, -with or ■without sureties, such 
teMgatiinJ''*^**^ Court ot officer may, except in the case of a bond 
for good behaviour, permit him to deposit & sum of 
money or Government promissory notes to such amount as the Court 
or officer may fix, in lieu of executing such bond. 

Except In the case ot good behaviour.— The object of law in providing for 
aeourity lor good behaviour Is that a surety, ebould be responsible for the good behaviour of 
tbe persons called upon to lutaiBb security, while in tbe case of other bonds tbe object la 
merely to ensure attendssee. In which case adeposit ol cash security Is permissible, 2 H.W.P. 
H.C.E. 29S Rataslal 671. See 8s. 109 and 118, supra, 

Execute a bond with sureties.— When a person executed abend for a sum ceitsla 
to be paid to government if be should within the period specified commit any offences, and 
two persons subscribe an undertaking to be surettee tbe proper procedure for the ^Isglstrate 
who Intends to confiscate the bond Is to call upon the Ooverument or Us representative 
before him to declare against which ol tbe persona liable it elects to proceed and for wbat 
amount and to pass otclere accordingly. In no case can the amount be in excesa of the 
amount seemed by the bond be demanded or recovered from tbe person bound or bis sureties 
Jointly or severally, 12 Cr. L.«I. lad. Cas. 688 Tbe bond contemplated by 8s. 113 

and 118 , supra, is a single bond for a apecifio amount and Is discharged on forfeiture by pay* 
xnent by either the principal or surety. In no case can an amount in excess of the amount 
eeoured by the bond be demanded or recovered from the person bound over or bis sureties 
individualiy or collectively , S Dah. tt9; 4 Lah.482. 

Permit the deposit of a sum ol money, etc.— The deposit of money allowed 
under this section is In substilution only ol nbich tbe principal himself would 

otherwise execute and not in tubstlintton otany bond which bis surely executes, 32 B. 449 
at 458. 



as. 613—514] 


PROVISIONS AS TO BONDS. 


921 


514. (1) “Whenever it is proved to the satisfaction of the Court 
by which a bond under this Code has been taken, 
*°**^*' Court of a Presidency Magistrate or 

Magistrate of the first'class, 


or, when the bond is for appearance before a Court, to the satisfac- 
tion of such Court, 

' that such bond has been forfeited, the Court shall record the 
grounds of such proof, and may call upon any person bound by such 
bond to pay the penalty thereof, or to show cause why it should not 
he paid._ v 

(2) If sufficient cause is not shown and the penalty is not paid* 
the Court may proceed to recover the same by issuing a warrant for the 
attachment and sale of the moveable property belonging to such person 
or his estate, if he be dead. 


(3) Such warrant may be executed within the local limits of the 
jurisdiction of the Court which issued it ; and it shall authorise the 
aiiachmeni and sale of any moveable property belonging to such person 
without such limits, when endorsed by the District Magistrate or Chief 
Presidency Magistrate within the local limits of whose jurisdiction such 
property is found. 

(4) If such penalty is not paid and cannot be recovered by such 
attachment and sale, the person so bound shall be liable, by order uf 
the Court which issued the warrant, to imprisonment in the civil jail for 
a term which may extend to six months. 

(5) The Court may, at its discretion, remit any portion of the 
penalty mentioned and enforce payment in part only. 


(6) Where a surety to a bond dies before the bond is forfeited, 
his estate shall he dicharged from all liability in respect of the bond. 

(?) When any person who has furnished security under sec- 
tion 106 or section 118 or section 562 is convicted of an offence the 
commission of which constitutes a breach of the conditions of his bond, 
or of a bond executed in lieu of his bond under section 514B, a certified 
copy of the judgment of the Court by which he was convicted of such 
offence may be used as evidence in proceedings under this section 
against his surety or sureties^ and^ if such certified copy is so used^ the 
Court shall presume that such offence teas committed by him unless the 
contrary is proved. 


Extent of Amend nient.~ The word “dittress** in lab-Eeetloa (S) omitudand the 
word ottMhmeot " S« <ubsUtoted. In sub-seetioo 16} Iho words bat the pirty who gsre 
(bo bond moy bo ro<3ulred to God o uow oaTekT” ore omitted ; a new eub'seotion (7) has been 
*ddod, which provides thit proof of » oonvietlon ebonld be eonoIaslTe os to tho bresch 
IIG 
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«xcept trbere »uch convicttoa 'bas proe«d«l «olelf on tbo plea of gonijr iawbteh cass the 
fiutcky ebould bo aliened an opportuBit; to disprovo Ibo goUt of the principal. Tha deeUloa 
in 1S17 M W.H. i9S% is Cf. L,J. l9>36 lad. Caa. 833, to tha eOect that moreahlo property dtd 
not moludo dehUaod choses in action Is Do longoc by the new amendment aabslitutios 
‘aUae'tment' fat Mwfrtsj’, 

Scope and Ob}cct of the eectton.^Tbfs eecUon proridea that wheoever It Is prored 
to thaeatUftotionof iha Court by n bleb a bond under this Code bae been taken, or of toe Court 
ol R Presidency WagUIrvto or Hagiatrato of the First'disa, that such bond has been lor 
foiled, tha Court may call upon tbopanoti bound by each bond to pay the penalty tbereof 
or to show cause why It should not bo paid. It would bo obscrrrd that the qualifying words 
ol the seetkn arc a bond under this Code*', 30 Cr, IiJ. 627= 113 lad. Ca« 763, 
The objact of these surety bonds is as fat as possible to ensure that tha 
accused pcr&on eh\U not eTade Justice »n the ordinary course, eay, by iljing 
from the country or from the Jurisdiction of the Court. But if be elects to die sooner 
than free b)8 trill, that can hifdly be a eufUcieut reason for forfeiting the surety bond 
bIdco that was au event u hich the sureiios could not h iso had in contemplation, and which 
fe not o! the bind vihich would impoiaupou them any mar si obligation or responsihllUy to 
tha Court, 18 Bom L.R 683 M 635. The principle of forfeiture of rights to coosaqneaeo 
of default iQ procedure by a pstty to a causa Is a prtncipla of ponUbmaat In respect 
of such default, but the punlshmont of ibe dead or tha ranking of death under toe 
category of delauU docs oat ecem to be very atatesbie, S3 A. S3I |P.C.) f«/#rr<d io In 47. 
B. t7f at f73. The prorisioRs of this section apply to all bonds wbetber esecoted by 
priucipals, sureties or wuuesaca for appearance to Court, 2 H. 169. A bond ocBtatolog 
aprovision that the person nrcntiag iha bond shall be liable for any breach of peace 
by hia serrants aud dependauta )s illegal. 1831 A.W.K 152 A ball bond mart come 
Under the second p^ra of sub'Sectioa fl) of this sictioo and therafora it is neetssaty 
that tbs forfeiture should bo established to tho aatufsction of the Court before wfileb 
the accused w^e bound by tUa bond to appetr, and that is tbs Court to okcrcisa tha power. 
A bail boud cninsot be for'eited on ftSluro of the accused to appear to a Court to which tba 
case IS trinaferrcd when tbs obligattoo to appear m such Court is not specifically inentiosad 
in the bond A bill b^iod t» to ba construed etriclfy, 2 Ran. S8l. When a person who 
Stands bill to au aeouied person apd undertakes to produce him before the Court wh«Q 
called upon and m defmlt to iosteU a sum of money to Ooveiomcot is sot duofanrged from 
bU Iiabiliti by (be fact tb.it the acroustd person hid paid Ibe nniouut of hU ball bond. The 
person who stood bad is not a security to the aecnsed’a bend but the uudeftaUng Is to 
produce the nccu>rd in Court or lo default to forfeit a eum of money, 16 Cr. L J. 2S4s3 Ind. 
C»s. 4?0, The proper Court to direct tho forfwiure of a ball bond is the Court before which 
the accu»ed wis bcntid by the bond to do ncpeclfic act and the forfeiture must be esfabllehed 
to the satisf (Cticn of tha Court. The bond should be strictly construed sad where fba 
obliguion is not apecificiUy xaeotiORed fn the bond, the bond cannot be forfeited for 
failure to fulfil the obligation, 3 Ban. 881. It bas been held that a security bond 
taken in accordance with form XBll. 8cb. V, is wide enough to inolods the soccessor 
of a Court in which the case originally was; any other view of the law would produce most 
inconvenient results tinea il an aeoosed were on bill whoa a case was transferred It would fa 
every ease be oece$s.iry before transferring the case to order bis arrest or to require him to 
Rive fresh sureties 27 Ct Ld STf-82 Ind. Cat. 382. Thcsectwa first deals wUh bonda 

geoerilly ai.d then with beads lor appeirmca and the prccedurepmctibed berein Is aa 

ezcepilon to (ba general rule this a person charged can becoavicled only on evideuce taken 
In hi* presence, jf the pemn called opOB to abow cause why the penalty should not be paid 
then he ebouid be afforded an cpyoctontty (i! «rosa*cxAmlolug the vritnesson whose av^dance 
the rule to show cause Is issued. If the aocQscd bad aa opportunity already before the 
MaglstTato to show ciate la a proceeding for R breach of tbe peace or for any other oBence 
then there IS no necessity for giving him any fnrtoer opportunity, 1C. 8S3 (F.B.l. Bonds 
taken under the City lAjlice Act forappcaraiiee before the police are not bonds under UjU 
Code or for appearance before s Court and anch bonds cannot be forfeited by a Presidsney 
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pntpatllag tn met under thli ■kIIoii* II B IWl »e« II C. T7. Bond to me^nr* 

•ttendinca of mn mceneed pereon befoM m Mmcf<tnt« Ii not 1nT»lld far Ibe r«»«on rtmt 11 w»e 

tmben by m Msglstnte ether thin the one before whom the m«a»ed li lo ippeir. 7 Born. L.R. 
689. Where m person stood screty for the mppemnnee of mo meeaied pereon before m psrtleofif 
Migletnte before e*hota the ernse WM being tried mnd the meeo»ed felled to mppesr before » 
Miglslrste to whom the else wmi tnatferred etibteqoiDtly, U wis held thit the tnrely did 

not eotQTntt m breach of the bond, t C.W.K. t$9> 

Whenever It U proved to the eattefactfon of the Court— These words mre of the 
rrideet ebsnoter end (here is oo ((me ffmtt for ersetfng (be peneRy. tVhea the prioefprJ end 
bii enrelies contract tbit the prlnclpil will not eoramit in offence wUhfn m flted period 
mentioned In the bond mad If he does commit mnoOmee or caote to be of good bebirioar then 
there ii nothing In the Code lo present Ibe penitly being exeeolmhta ml mny lime. It would 
be preposteroQs to anppose tfait the princlpm! mod hie inrely ihonid go free beosnae the prinef' 
psl commita some grere oQenee with snob skiU thkt hell not detected till miter the period ol 
the bond hid expired : yet that is the coQCloelon which neceeurlly foltows ff the pies of 
llmiUtlsn nisrd la mccepted. It miy be m hirdiblp to eiiet cUle clmlrnt mgsinal Ibe 
eobjeet bat It that becomes tbe general pnettee, no doobt, the Leglilitare will Inlerfen, 27 
Cr. L.J. 32So92 Ind. Cms. 713. See mlio 28 A. 272. Breach of condition mentioned In the 
bond ranst be itrictly prared before the bond le forfeited, 11 W R. (Cr.) 52; li B It.O.R 170. 
An inqairy ebonld be held before decletingm bond forfeited mnd the party mnst here mn 
opportnnlty at eroai-exmmioiag the wltne«ses upon who«e erldence be wmi called upon to 
ehow esnse why the bond sboold not be forfeited. 4 C 8S5 (P B.). Bsfere forfeiting m bond 
lor good bebssiour mn inquiry miter notice to the euretles sbouid be held to prose tbmt Iho 
person under reenrity his commuted mo offence mod not merely m reiaonmble soaptelea enter- 
tilned by tbe Police of bis compiieity wHb mo offence. Esideoee recorded before isene el 
BOtlee to surety to show cause emnnot be looked into mod no order of forfeUnre 
emoDok be passed on tueb orldenee on toteky'i son-ippemrmnee, 84 0. 121. In the 
case olm bond for mppeirmoce before* pmrtleuUr Coort nnderibls eociloo proeccdlngi 
to hsya tba bond forfeited cm be loUimted only by tbmt Court. This isctleu In its openiag 
cliute dells Arst of Ml with bonds genermllj mod then with a bond for ippearmee before a 
Court So far as bonds geoerally ire concerned there ii a prorfslon that action may be tmkeQ 
by the Court by which bonds hare been taken or by Ibe Court of a Ptesideaey tlagistrite or 
a Msgiatrate of the flrst-olmss but in ibe case of a bond for mppemrence beforo a Court, 
the tribnoilindicmted la that Court and no other, 1< C W, K. 239; Id Bont. I>. R. 8i. 
Failure to appear before m Sfagistrate other than tbe one named In the 
bond cannot work a loiUiture, 30 C. f(J7. An attempt to poteon another 

la not an offence which would probably ocoasion a breach of the peace working 
a forfeiture of the bond tot keeping the peace. 15 Cr. L.J. 605*25 Ind. Cm. 517. 
When a person under a bond to keep the peace under B. 107, supra. Instituted a civil suit to 
enforce hU right In respect ot tbe eubiect-matUt of tbe dispute, t'^e act ot iastlluttng the 
suit does not lurolre a forfeiture of tbe eecority bond takeu. In iastUatiog tbe oivil suit 
ibe party is not guilty of aoy wrongful act as he was acting within his rights. It is clearly 
not tba intentiou ot the Legislature to prerenl persons bonud orot from seekiog to euforee 
their rights both lu ciril and criminal Courte. Olheewisathe result will he that no one 
hound over will be able to enforce bis rights in Courts without endangetlng a forfoituro of 
his bond, 1 Lmh. 310. 

That a bond tmtceo under this Code has been forfeited. — ItU not neceas-sry 
that there should be first of all a conTictioa of the person bonnd over for a forfietura of tbe 
bond and then to osll upou the surety why he should not be proceeded against under the 
bond. If, in the proeeedioga taken against a eurety, It is proved that tbe person bonnd over 
bad comntlttedanoSeace that would beiuffieienltolmtd to a forfeiture ofthe band. 8d A. 668 
at 563. Tbe.record of conviction of the pcinelpa) U suflSelent evidence agslost tb* 
and U Is not necessary lot Government to prove over »saio the fattutn o( • 

render the sureties liable, H Cr. L J. 4M«11 lad. Cat. 5SS. The nee of »he word ptobmiy 

luPorm.XBch.YoltheCode.llmltsforfeituiato oases in wblah a broach of e peace i 
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& probable result ol the act at the person boupS over io kwp tba peace aod there Is no reason 
for bolding that a breach ol the peace was tbe probable resaU, it the petaon bound ovar 
•cotomitB tbe oSeoce of abduction of the \rife of one who had nothing to do with the aecarity 
proceedings against the eseoutaut of the bood» 1S06 P.R. {Cr. J.) 7=4 Cr. L.J. 278. When 
during the investigation of a reported case of burglary the police seized four bulloefea and 

handed them oyer to S on his exeoutisg a bond to produes them before a Court or the police, 
fixing a penalty in default and when tbo ease was ultimately sent up for trial before a 
Magistrate aod when called upon by him to produce the builocbs, on hia failure to produce 
them the Magistrate directed another bond to bo executed for tbe producttoa of the bollocks 
On a particular date, and oa hielaiiare to prodnco tfaem on that data, the bond tme forfeited, 
ft cannot be contended that the bond so taken fa oot a bond under thia Code. 8. 516A, ta/rn, 
ehowa that whco any property regardtag whtoh ao o&enco Appeals to have been copsouUed 
Js produced before tbe Court during asy tsqaisy nr trial ibeCoari may make such order for 
its proper custody pending the inquiry or tnal. Eren though tbe bullocks were not actually 
produced in Qouct, It seems clear that S having already received tbe custody of the bullocks 
by giving an uadertakiog to prodaoe theta did by ezeoailag a fresh bond to tbs Court vt'ire 
Ibe oeceesity of their produetioo iq Ocurt and admitted that be received their custody frois 
the Court on the date he executed tho bond and anch a bond is covered by S16&. 
3QCr.X<J. S27alf5lfld Gas. 769. 


To 5how cause why the acnouat should not be paid —Where a MagUtnte 
tecorded some evidence and came to s eooclasion that a person under security bad eo mmit' 
ttd an oflencfi within the period durloS Which eoeurity was taken and then issued notice to 
the sureties to show oanee why the bond exeouted should not ba forfeited and on tbeir failure 
to applet on the date fixed forfeited the bond acting solely on the avidaaee prsviously record* 
ed, it was held, that tbe otdet tot forfeiture was bad U) bscausa no evidence was recorded 
After notice (o the sureties, (7) because the evidence recorded before notice wss oot each ss 
would ground s finding of tact agaluat the sureties or even ageisst tbe person bound over 
that he had in fact been guilty of an oSeoee, 44 C.L J. i70. The mere fact that no fmotedf* 
ate action was taken under this aectloo against a person under zecognizanoe to keep the peace 
or against his surety on conviction of the former for an ofisnoe involviog a breach of the 
peace is no bar to tbe taking of such prooeediags at subsequent time, v.tf., after the time for 
appealing bad expired or after tbe appeal by tbe principal has been dismissed, 26 A. 202, 
diismhnff from 1 CLR. 134 and 3 C.t.R. 406. The view taken in 26 A. 202 
was/offowed in2TCr£,J. 326=92 fnd Cas. T42. See s?w tbe new sob-seotioo {?) 


which supports this view. If a criminal Ckiurt knowing that a person charged before 
it is under eecurlty to be of good behaviour, In seatenolag him takes no step 
to confiscate the seenrity, it is not competeaS to that Court or any other Court la » 
subsequent or separate proceeding to take such steps, 25 Cr. L.J. 4=75 Isd, Cas. 6S3, 
liCr. L.J.67 = 18 led. Cas. 403. After aoonvictioa under S. S38, I.P.C., a bond far good 
hehavioat caa bo forfeited and th« amount of tbe bond can be recovered from the principa} or 
surety, hut not from both, 4 Lab. 442 Tho bond taken under S. 118, supra, is one bond for- 

one Amount and is discharged on forfeiture, by payment cf the amount due either by tbe 

principal or surety. In no o»se can an amount in excess of tbs amotint secured by tbe 
bond, ba demanded or received from the person bound over or his sureties indlvidoally ot 
colleeiively, 5 Lah 443, following 1834 P.R fCr. J.» 2 ; 12 Cr. L.J. 404“lllnd. Cas. SB8 and 
disapjjroeinp 36 C. 663. If there h ootblog in the section to debar a Magistrate from taking 
a patkieular line of actiaa, U does not lie wiU» the supatlot Contt to raverae that decision, 
27Cr LJ 336.^93 ind. Cas, 742. A Magistrate when fotfeitlog a bond for security for good 

hehavtout canuot forlfawjtii eommit thepetsoo under security for the uoexpfred potiica of 
which reoutity has been taken and ibeM is no provision in the Cofie for such a 
proeedure and the remedy may be to atact fresh pcoceediDgs against the person under 
Chapter Vllt of the Code, 19t» A.W H. 4t2,.g Cr. L.J. 458. 


~T1«» .ori. wore Mti to tli« 185S Ceil , 

to m„l M.toto »U.l.hdJll..tu.,„p„„„i.ti«,f»a«.to.4.»nlyl«ootII»bl. 

to to wto.l to . ..ao„, rtoc.«4tos «„a.. ,U, 


Chapter. 


Or 
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Sub'sectlon (4).~'WbeD Ibe ptotlij ol iLcbonS li not pftic), lbs Dnt aUp (be 

Conrt eboald Ube ii to rtcorer (be ititn by iMoIng n iternni for the kiUchmtiit and nele of 
(be noTeable property belonging lo (be pertoQ liable onder tbo bond, or bis rilnte If he Lo 
dead. It is only erhen a penalty Is not paid and cannot bo recovered by atlaebment and sal# 
that the person bound Is liable to Imprlionment coder ibU lub'seotion, 30 Cf. L.J. 3(0 at 
MtsUdnd CaveS2. 

Subjection (5).— >Wbere a person who bae been let out on bait commits suicide the 
sureties are discharged from their obligation to prodnee bim and no legs] order forfeiting the 
bonds of the saretles could be passed, as in tueb a case, (here Is no neglect or detanlt on their 
part to make them liable on the bond. 37 tf. 196 ; 16 C,W.N. 530. Where a luroty Is 
unable to prodnee a perion for nbem be baa gWen ball onjng to tome elreumtUnce rthleb 
ms not really under bit control, «.p., the Imprisonment of the person bailed Into the Klng’a 
Betrice or his arrest on a charge of felony or the like, tbe snrety will not be compelled to 
discharge bis hail In the ordinary cIrcumsUnces. What constitutes discharge of (he surety 
Is discussed iu 37 M. 156 and 16 C.W.N 530. (1) aotof God, (2) act of law, (9) not of 
parties. Gioce the person for whom the surety stood bail had bo^n arrested on a charge of 
daeoity in another Provloca the etso lalle under '‘actolliw” which Includes also oases 
where a person U sent abroad under an Alleo Deportation Act, becoming a Poor, being 
sentenced to transpoTUktlon or being Impressed by the Prns Gang, 5 Fat. 299; ace also 
18 Bom. L R. 683»17 Cr. L.J. 393»3S Ind Cat. 635. It lithe duly of the surety to see that 
the accused does not run away. Where the surety has failed to produce the accused by 
reason of an illegal order passed by the Magistrate which the surety was not bound to carry 
out and where there is no eonoiraoce or negligence on bis part, it cannot bo said tbattbe 
surety acted irresponsibly aud should bepeoalised, 49 A. B25. Where a person stands snrety 
for (he production of an sceused penou In Court when called upon and in default to lorfeil 
a Bom of money, the surety Is not discharged from his obligation by the mere fact that the 
accused for whom he stood surety bas paid the amount of bit bail bond, 11 Cr L.J. 294*3 
lod. Cai. 470 Wbeu a surety bouud himself to produce the accused at tbo trial was unable 
to do so he cannot successfully plead that the accused is absent on account of an engageineni 
between the accused aod the complalr>aot which agreement waa within bis knowledge 
but in such a ease full amount of the hood should not be ezseted, 8 Lah. L.J. 402*27 Or, 
L.J.1192 s 97 lad Caa 670. 

Sub>aectlon (6).— Where a surety dies before tbe bond Is forfeited bis estate shall he 
discharged from all llabllhy In respect of the bond. But tbe bond taken for (he priiielpti'# 
appearance (rem a surety was held enlorceabte when the principal failed to appear Ufora the 
Magistrate even In acase in which tbearreet under » warrant of the ptlnclpti], wsa found (o 
be illegal and unauthorised. The uature of the obligation of the principal has no referooce 
to the obligation oi the surety, 2 Lah 20% 

Sub-aectloa (7i - — if the bond Is broken by tbe'commissloa of an nffence by the p* rs/>o 
so bound, this Bub-«eclloo provides that tbe commission of that oOcnee may U proved by prv 
ductlon of a certified copy of the Judgment of conviction. If as held In various 
that it was the duty of tha Court coneicUug him lo enforce the bond and 

could do BO, the sub'secUon would be meanioglees. To meet those decUmna tbi.*. tbr 

Ticting Court should immediately take action and cannot do to i.T 

proceeding this sub section has been enacted, 27 Cr. I, J, 328*B2 Ind, Cu.‘7f2 



526 


THE CODE OP CRiMiHAIi PROOBDDBE. [OHAP. XLIII 


Jrtsh security in accordance with the di'rcciiojis of the original order, 
and if such security is not furnished, such Court or hfagtstraU may 
jfroceedas if there had been a default in complying with such original 
■ordcK 

TbU section has been nevtly added to meet cases srheie k suretj to & bond bccoaei 
insoifeotordles. The persoa (rom whom soctirUy was demanded maybe called upon to 
famish fresh security la aoootdanee with the diteotlons of the original order and in caeo of 
deianlt the Haghttale may proceed against him fot hra-'ch of the co&ditloa of the original 
<irdet. It a person hannd o^M hapcen* to be convicted belots proceedings ata taken against 
a surety, reterenca aboald be made in the notiee and a certified copy oi the Judgment may be 
used as evidence in proceedtaga under this eecUon. It is nowhere laid down that the person 
siring the bond should actually he convicted before proceedings are taken againt the surety, 
dO &. 666 at 66B. 


Sl4B. TF7t«K the jpcnoti reguired by any Court or o_^ccr <o 
execute a bond is a minor, stteb, Court or o^ccr 

^Qirea xrom 

A minor. 

surety or sureties only. 


This sectioa is new. It deals with a bond required (tom a minor. In each a ease a 
bond executed by a surety er sureties only may he accepted. See 8. S9 (4) ifad. Children 
Act IV of 1^30 which enacts that t( the bond la sot executed, 'tbeiaisox may be ordered to 
be sent to a certified sohocl, like the Borstal tnetlte in Tanjore. 


SIS. All orders passsed under section 514 by any Magistrate 
other than a Presidency Magistrate or District 
Appeal from, and Magistrate, shall be appealable to the District 

terlftoa o(, orders f , , , 

under seotiou BU. Magistrate, or, jf not so appealed, may bs 
revised by hurt, 

This section provides an appeal from orders passed under B. 614, supro, by any Magls* 
irate other than a Preeldenoy hlaglstmte or » Dletrlcl Magistrate. The District Magistrate 
is also given the power oC revision, but tUe general power ot the High Court to exercise 
revision under S, 439, supro, Is not thereby taken away. The luiUdlctlon ot a superior Court 
oaunot be taken away except by express word# or nroessory Implication. The general power 
of revision vested iu the High Court, oanoot be takeu away because a power of revision Is 
oirpreesly given totheDistrict Magistrate under this eeotlon. YTbeu a District Magistrate 
exercised his powers o( tevisiou under Ibis section, the High Court has still power to revise 
each orders p»sed by the District hlagistrate. 18 Ct. L.3. 31«13 Ind, Cas. 323 relying on SB. 
629, where it was held that the {orlsdiotton of a superior Court cannot be taken away except 
by express words or necessary impUcvtion. A District Magiatrita cannot divest himself of his 
powers as an appellate Court under tbie eeotiouand make a relerence to the High Court 
under S 48S, rupvo, doubting the coircctoese of certain tulings o! the High Court, 1914 
PWR.(Cr)14 A bond taken for keeping the peace is not given to any particular person, 
but Co the Court and a private person tbvntora Is not eatitled to appeal under this section 
against an order refusing to forfeU a bond. But It is open to the District Magistrate to oxer* 
else bis judlctat dlsoretlon In the matter, 33 Cr. l.d. 4}9»11 Isd. Cat. 733 

St6. The High Ooutt or Court of^ Session may direct any 
rower to direct levy ^^agis^cato to levy the amount due on a bond to 

of amount due on appear and attend at such High Court or Court of 

certain recogniziSDccB. o • 

Session. 
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Scope of the flection.'— Tbis seotiondoefl aotftntborise the delegation of power to 
inttUU forfeitore proceedlsg^. bat deals wUh the power of the High Court and Court of 
Session to direct the lery of the amount on a forfeited bond on failure to appear and attend 
the High Court or Court of Session. This section Is only concerned with the power to direct 
the levy of the amount due and not forfeitnre whioh is a condition precedent to the levy. Ths 
procedure on forfeiture is defined In B. 514, stiyrn, 14 C.W.H. 259^10 Cr. LJ. 293^3 Ind. 
€aa. 113. 


CHAPTER XLIII. 


Of the Disposal op Property. 


5l6A. When o.ny property regarding which any offence 
appears to have been <^mmitfed, or which appears 
di^OTM*° o'f'^Trope'rty usetl jor the commission of any offence^ 

pending trial in certain ts p roduccd before any Court during any 

inquiry or trials the Court may make such order 
4XS it thinks fit for the proper custody of such property pending the 
conclusion of the inquiry or trial, and, if the property is subject to 
speedy or natural decay, may, after recording such evidence as it thinks 
necessary, order it to be sold or otherwise disposed of. 


This section has been newly added, empowering the Conrt to make orders as to the 
proper custody of property produced beloia H jitndtng fngutry or Inal and tu easel where the 
property is subject to speedy or natural decay to sell or otherwise dispose of it. When 
dnriog tbe iuTestigatlcn o{ a repotted case of burglary. 5 was entrusted with four bullooka 
seised by the Police on bis undertaking to produce them on demand before the Court or the 
Police with a penalty for default, and when the ca«e was sent up tor trial betore a hlsglstrate 
«n S't failure to produce the bullocks ou an appointed date, Ibe Magistrate directed him to 
-execute another bond to produce the bollooks, and on his failure so to do, the bond was 
foileiied under S. 514 ; it cannot be contended successfully that this section d>d not apply on 
the ground that the bullocks were not produced before the Court during the inquiry or trial 
within the meaning of the section. Even thoogh the bullocks were not aclnslly produced In 
Court it seems clear that £ having already received tbeir custody on giving an undertaking 
to prodneo them did by executing a fresh bond to the Conrt waive the necessity for their 
produefion in Court and returned to him, in other words he admitted that be received the 
■custody of the bullocks from ibe Court on the date be executed the bond to the Court and 
such a bond is covered by the provisions of this sectioo, SOCr, L J. 327 — US Ind Cas. 763. 


Proceedings under this section by a person from whose enstody property was seized 
pending an Inquiry into an offence for restomtion of the property to him alter the termi- 
nation of the inquiry ate of a guaii Civil nature and when a party against whom an applica- 
tion for restoration has been made fails to appear after notice the Conrt is not bound to 
wait for him and may bold the Inquiry as to restoration of the property dntiog bis absenes 
aodpasj an order against him exjarte, 30 Cr. L-d. 346 will Ind. Cas. 632. 


517. (1) When an inquiry or a trial in any Criminal Court is 
concluded, the Court may make such order as it 
oi^^roperty thinks fit for the disposal by (?csfr«cfioK, coii_^sca- 

Ing wWch oBenee <ton or delivery to any person claiming to be entitled 
to the possession thereof or otherwise of any pro- 
perty or document produced before it or in its custody or regarding 



928 


IHE CODE OP CBJMJNAi:. PBOCED0EE, (CbAP. XIiIII 

Tvhic'h any offence appears to have been committed, or which has been 
nsed for the cotomission of any offence. 

(2) When a High Conrl ora Conrt of Session makes snch order 
and cannot; through its own officers conveniently deliver the property to 
the person entitled thereto, such Court may direct that the order be 
carried into effect by the District Magistrate. 

(3) When an order ia made under this section, such order shall 
not, except where the property is live-stock or subject to speedy and 
natural decay, and. save as provided by stth^secUon {4), be carried out 
for one montJi, or, when an appeal is presented, until such appeal has 
been disposed of. 

(4) Nothing in this section shall be deemed to prohibit any 
Gonrt from delivering any property under the provisions of sub-seetion 
{l)io any person claiming to be entitled to the possession thereof, on 
his executing a bond totth or without sureties, to the satisfaction of the 
Court engaging to restore such property to the Court if the order made 
under this section is modified or set aside on appeal. 

Explanation . — In this section the term “property” includes, in 
the case of property regarding which an offence appears to have been 
committed, not only such property as has been orgiDdily in the poBses- 
sionor under the control of any party, but also any property into or for 
which the same may have been converted or cxcbaoged, and anything 
acquired by such conversion or exchange, whether immediately or 
otherwise. 

Extent of Amendment. — la aob-Beotlon U) tha mode of disposal is iadiealed bj 
addition ol the wotda " b; desCracMoa, coagBcatioo, dsIHerr to olaimaat or atbermse/' 
Stth-sectioa (3) U sub'cectlon (4) is oavt. 

Scope and Object of the aectton^ — Ao oTd» undot this section does cot decide the 
Qoestioa at avraorsbtp but onl; t&« right to possession till a Cmi Court decides tbs queKion 
ot OTrseisbip, 20 Cr. ZiJ. 3323s9fi lad. Cea 6d8. As a geseral tula tbs Sisgistrste actiag 
under this section should pSM orders accordtog to his dlscretlou mthout mslnag futiber 
luQuuj and it is oulj is ver; ezceptiooal cases (urtfaer faqairy should be laade, 
2i Cr. I>.d. 23fiH>71 Ind. Cas. 702. To enable a Court to act under tbis sectieu 
the property or docsmeot is quesUoo 0) zuoat ba produced before It, (2) zonst be in its 
cnstedj, (3) it must appear that an O0OBC* ha« been conjmltud regarding It, or (4) Itmost 
htya been used tor theoommlssion of an oflence, audat least one of tbeseoonclitioosinust 
txisbln an inquiry or trial In such Coarta. It is not necessary that an oiTence should hare been 
commuted in respect ot the propeit}', S4C S4t. Attera trial and oonvloUoa for Wooy, r"®* 
perty found In the possession of the felon erheD he was apprehended but whiob has not been 
ebOsiB to be pact of cr eonaected mtb tbeetolen property or the proceeds of ft cannot bedfs- • 
posedoilnanj pativcuUt toanner, T7 U.J. (BT.C.} 23>i. Property in respect ol which crimioal 
breach o! trust has been commuted Ja as much etolen property as property the posses- 
sion of which la transferred by theft aeeordiog to 8. <1(1, I.P.C. Such property eboufd be 
handed o?et hy the oilralB-M Conrt b'teli toUtaposeessioa of the nal owner 'aacondltienalif. 

3 Luck 434atS03, The essential of tlila seetloB f* that the property or document must be 
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rroTed toUte b^en uMaiDlbocommiiilonofUiteflMceorwRnrdinij which »nyofI«ne«»ppc»ri 
to h*T« been commllled. Bo c»»h found on ■ iwrcon confided o( lllcgcUy Iraportlnu eplnm 
c»nnot IcRilly b« conft»e»ted. 25Cf. L J. 6tB-8l Ind. Cm. 103. So olio cMh which einoot 
•trictly b« Mid to bo rtop«r^T *«***H« c*P«bl«ol boIoR poiiowed ond IdinlU 

fled in ipecii. If octuol coin* found on (hlofeo of reeelfen, »ro tbo odaa) colni which h»fo 
b«n the lubjcct of theft, then It lifcdflMblo to troot luch coih »• itoleo property, 28 Cr. 
L. J. 1315-89 Ind. C*t. 239. Where * M*R«etr»l« In prooetdlos* under 8. 115, iu;*ra, eoneole 
the prelimlnery order on the ground Ihet thoro woe no likelihood of n broach of the peace, ho 
bai no jurlidldlon to order one of the pattlee to roep Iho crop on the diiputed lend ond lUoU 
ordorUIUbletoboeetoaldeMlUegel, 3 0.Ld. flT3-8Cr. LJ.4G6. Where pending inquiry 
under 8. 115, $vpra, crope on the diiputed tande were ordered to be cut and depoelted with • 
third party and the Magiitrata ou Inquiry found ha had no Juriidlotlon, ai the partlee ware 
In joint pofsoealon, end dropped the proceeding he had e dlicrotlon to piae ordort ei to the 
ditpoiAl of the crope with the third perty end the High Court declined to Interfere with the 
order directing the crops to be dlflded equally between the partlei, 18 Cr L J. 6I6h 39 lod, 
Cee. 034 (2). The object of the eection le to enable the Magistrate io direct It to be glfett to 
some porion to whom it eppeara to belong or allow It to continue In tbo poiteiaioii of the 
perron In whose posiesiton it was found, 0 0 W.N. S97. The section dose not limit the power 
of e Court which has omitted to pws an order for disposal of exhibits es part of Its jujgmsnt 
oonfieting the accused, so es to deprite It of ell power subirqnontty to pen orders for the 
disposal of property. The Court of Appeal or lUf Islon la not so limited and 8. 520, fn/rA, 
expressly authorises the separate oooelderatlon where necessary, of matters rsfsrredtoln 
this section, 26 Cr. L.J. 818-83 Ind. Cat 838 where 33 fi. 233 Is rtftrrtA to. The Jfagll* 
trate Is Infested withe discretionary power end It Is e role of lew that such power should 
be exirclied Judicially, <«., according to sound principles of lew end net arbitrarily. 
II there ere materials, the Msgistrete’s discretion eomea Into operation, etherwiis he 
ihould return the property to the person from whom It was produced, It Dorn L H. 18* 
9 Cr. L J. 182- 1 Ind. Get. 103 : 2 Com. L.R. 743. ThU section Is limited to the oRcnees 
eetoelly under inreitigatlon. Property need for the eommlsiion el an oflenoe not 
under Infestigetion. or property regarding which no oflinoo appears to hafo been com* 
mltted, cannot be dealt with under tbit seotlen, netenlel Doa This lootlon applies 
only to the property In reipeot of wbloh an offence hae been committed end not to 
which the etoleu property Is exchanged oroonfertod, 20 Bom. L R. 604. Tbo MagUtrete Is not 
entitled to proceed under this cectlon when question of title to Infolfed, 19 Cr. L.J. 788. 
Where property the subject of the offence has passed Into the hands of third parties end a 
question of 5ona /Met end title by purobete or otherwise erliea, the duly of the Criminal 
Court la to leare the oomplaiuant to bis remedy In the Civil Court II he thinks he has one, 
24 Cr. L J 801—74 Ind. Cat 703. ThU section applies only to mofsable property and does 
not extend to immoteable property, 12 L W. 7Z7—2) Cr. L.J 110—89 Ind. Ota. 4i4 ; S8 0« 
44 ; IB O.W.K. 1146 ; 1300 A.W.N. 81. This seotion cannot apply where the properly has 
already ptssed out of the custody of the Oourl, [1921] Pat. 128. An order directing dell* 
very of property to a person on bis appllcatlou Into tbeabienoa of any erlminat proceeding or 
Inquiry before the Magistrate or any other MagUlraie, Is without Jurlsdietion, € C.L.J. 707, 
There li no time limit within wbloh an application under this section or 8. 610, infra. Is to 
be made to a Court, 4 Lah 49. Wherein th« oourse of an Investigation by tbo police In n case 
oldscolty certain perionsprodueed.essb. Jewelry eto. before them and also made certain state* 
mrnts concerning the discovery and produollon of the articles and they were charged with 
dsooity and convicted but acquitted on appeal on the ground that tbe articles produced were 
not proved to be part of tbs properly lo*t in the daeoity, it was held that tbe trial Court 
cannot make an order subsequently under this aectlon relying on the statements made by 
the accused before Ihs police at the Investigation malting over the propertleeto the complai- 
nant. Although the statements could be relied on if they are proved as required by lew It 
was not open to the trial Court to band over tbe same to tbe eompUlnaot, as the appslUte 
Court foood them not to form part of the property dacoitsd. but the articles should have 
been returned to tbs accused, complalnaat being left to bis remedy In tbe Clrll Court, 
28 Cr.LJ. 737-88 Ind. Cm. 2T3. 

117 
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Inquiry or Trial Is coaGlutfetf.'~*Ptoceeding8 under tbe preTeoUre sections of 
Chapter VIII o{ the Code come withia iba expraaaion 'iaqair^r or trial* within this section and 
therefore the hisgtstrate has jarisdloUoa for enfficiast caase to coofiscsts property prodaeed 
before U or ia Its oaetody eeeo la the abaeoce of ptoo! that an oSeoce has been committed In 
respect of it or it was used la the commission of an aSeoee. 42 K. 9, An order can only 
be made at the conofustoa of the inquiry and any order mads after conolaelon of the in* 
qotry o& the application of a party is wUboat |ar!sdietion, 3 Lah 480. An order cannot 
be made under this section before the eooelnslon cl the trial, Eiatanlal 857 ^ 19 W.R fCr.) 
Under this section, the jurisdiction of the Ooact isoondned to an order at theconolaiionof 
the trial for the disposal of property. It need not be In the possession o! the Court but it 
znost be stUl capable of being earmarhed and soeb an order can only be made at the con* 
olaslonofthe trial and in tbapresenea of the partlea who have a right to be heard. An order 
made not at the conclusion of the trial but seTeral moQtbs after it, is had, 24 Cr. Ii J SOJss 
74 Ind. Cas. 708. When the person charged dies before trial no order ean be made, 29 H. 379; 
22 B. 844 : 17 8. 74S ; 6 G.L 3. 707 ; 5 Q.L.J. 222 ; bnt see 25 B. 552. A Msgiatrate is bound 
to bold an Inquiry of some sort before be maVes an order for the disposal of property seized 
and produced before him, 25 Cf. tt J 666—81 Ind. Cas. iSS. 

May make auch order aa ft thinka fit.— Wide discretion ia given to the Court 
and the discretion la a jndicial diecnttoD. 2 Bom. LR. 769; If Bom X< B. 16»9 Cf. L J. 1S3 
— i Ind. Caa. 103. Property sfaouid gaoeraUy be restored to the person from whom 
It was taben. 1 B. 630 ; 9 U 446 ; 24 G 499 ; 10 B. 197 ; 17 B. 743 ; 22 B. 644 ; Weir 11, 663. 
66S and 667 ; 26 Cf L.J. 548ss 102 Ind. Caa, 452. Where title to the property seised It doubt* 
fuf> ft should be returned to the person from whom it was seized unless there are speetal 
otzaumatancea which would tender eucb a course uniustifiahUv 80 Ht. 916 ; where a persou is 
oBarged with abetment of tbeft of an elephant found in hie boose and acquitted, (be oiephant 
whieh had been Gompaiaottly taken away from him by the Police should ba restored to him 
and a wrong order passed by the lower Conrt as to the handing over of the elephant was set 
aside by the High Court in revision and It was ordered to ba restored to the accused, peCitioner, 
S4 0. 2S3. There is no authority tor tba proposition that an order tssder this section o»n only 
he paued in favour of n pereon from whose possession the property wae recovered Such orders, 
wonld. In th; majority of oases be confined to orders restoring stolen property to thieves or 
ceeetren. Ho order can be passed under this section usiil tbe ease U concluded andafter that 
and witVm a reasonable time, the Magrettate who heard the cere is empowered, to pass aa ordst 
as to disposal of property Be may do»o»t tbetimeof pronocacing bis order or later on within 
a reasonable time, Tbe words ** at tb« time of passing sneb judgment ” which occurred In 
the Code of 1S69 have been deliberately omitted in tbe later Acts, 26 Cf. L.J. i4S3«S9 Ind. 
Cat. 973 wfaare 4 Lafa. 460 is not fallotocd. Where coofilcting claims to property before the 
Court were put forward, tbe proper order for the Court to make was ona to keep it iu Court . 
subject to any order that might be msde by a competent Court of Civil jurisdioticn, 29 
G.W.N. 1094. When an aoeueed is acqoilted, the property seized from him should bo restored 
to him, 1 O.W.N. 661 ; 3 U L.T. 334 ; Wefr 11,538. 666 and 663 ; 2 A. 278, bnt tbe Magistrate 
In special cates can order delivery of tba subject'maUer of the alleged theit to some party 
other than the party from whom ft was taken, 34 Id. 94 ; 11 Bom. B.B 16. When property 
was used by tbe compSalnant for concocting a false case of theft against tba accused, the 
Magistrato ia not bound to restore it to the complainant to whom it undoubtedly belongs but 
ha may confiscate the came, 24 Issl9i9 M W.K. 89ls:14 Cf. Ii.J. 27-ia fad. Cas. 17f. 

Tbe objects found in tbe compiainant's premises when Gompialnant was convicted of prefer- 
Ing a false charge of theft under S. 182, can be eoftfisoated, B C.W.N SS7. When a 

mother prosecuted a daughter of theft ef jewels some of whieh were joint family property 
and others aelf-acquisitlon oi the dangbter and tbe Magistrate disobarged tbe daughter of 
tbelt and restored the jewels to tbe mother and daughter on their joint receipt, H 
was held that the order was good and the daughter, beoanse of her diseherge 
was not entitled as of right lor the retans of the jewels to her. 34 U. 94. When an 
aeouted peraon is acqnitted o{ cheating, gbe Court has no power to restore property found in 
possession of the iMoased to the compitinant. The proper order to be made In such a case 
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vill be that the property ehould remaSn ia the possession of the person in whose oustodf thej 
were, Cr. L.J. Xnd. Cas. 933. A Uagistrate eaimot by hU order direct a party to 

whom property is delireted to prodnee It when called npon to do so, 19H.L.J. Slda 
11 Cr. L. J. 63s| Ind. C&a. 879. 

For ttie disposal by destruction, etc. — The diderent modes of disposal are now 
specified, vis., destruction, confiscation deltvery to claimant. Sea 34 C. 936, which held that 
disposal does not include forfeiture, ia no longer law. The power of confiscation has been 
giren to the Magistrate by the amended Code and any order of confiscation made before the 
amendment was without authority, 28 C.W.N. 1094 It would be unsafe to direct tbe coefis* 
«ation of all monies found on the person arrested in a common gamlog house, 27 Cr. 
li.J. 931—96 Ind, Cas. 603 ; where 41 A. 366 : 25 B. 641; 41 B. 636, are/oliotred, no order 
«I confiscation of property, the subject of an offence can be passed under this section without 
giviog notice to the complainant and heating his objection, 17 Cr. L J. 2Cr7s34 Ind. 
Cas. 319, when a party does not after notice ohoose to eppear before the lower Court in the 
main proceedings and an order was made as to disposal ot property, he cannot be heard to 
say that be had no notice from the proceedings in the appellate Court against the order of tbe 
trial Court, 31 H 606. It would be stsalning the language to hold that a cart, pony and 
harness used in the commission of rash driving an oflence punishable coder B. 279,IF.C.t 
oome within tbe meaning of (his section and then order them to he sold and the sale proceeds 
to be paid over to the complainant when oonvlcting the driver of rash driving in a pnblio 
way, 1904 P.L.R. (Cr. J.) 4 p 9. Whenever coantet*feit coins have to be disposed of, they 
ahall be forwarded together with any dies, mould, etc. to the nearest treasury or anb-treasury 
with a request to remit the same to the mint for examination. In the ease of forged 
curreney, notes, tbe disposal moulds, dies eto. confiscated by Coort, they should be handed 
«ver to the Police'OfSeet for destruction and not to be sent to tbe Cnrteney OSes for destrse* 
tioa. Had. Cr. BuUt of Pr. BuU 183. 

Of any property or document produced, etc.— Tbe word “ property means 
taoveable property, 36 C. 44 ; 18 C.W.K. 147: 12 L.W. 227^22 Cr.L J. 110 ; 1900 i.W.H. 81. 
It is no longer necessary that the property sbonid have been used tor tbs commission of an , 
■ofienoe cr the eubject*mattet of an ofience. Tbe Conrt can now make an order for the 
disposal ct property produced ie/ors if or enefscusfody, 21 CrL.3. 414^58 Ind. Cai. 62. 
Property produced in the course of an inquiry under 8. 109 or 8. 110 svpro can be dealt with 
tmder this eeotlon, 42 U. 9 ; 34 C, 347 ; 2l Cr. L.J. 411=56 Ind. Cas. 62 ; so also property 
produced by a witness, 12 B.H.C.R. 217; 21 Cr. LJ. 4ll ; a prlctlng press in which seditions 
mattere have been pnblisbed cannot be dealt with under this section, 31 C. 936 ; a boat nsed 
lor committing theft la not aa Instrument for committing tbett and therefore cannot be 
^ealt with under this section, 8 C.W.N. 837 ; but property produced under seareh'warrant 
oan be so dealt with, 29 U. 829 ; money tied to a gambler's cloth bnt not actnally staked 
cannot beconfi8eated,41 U. 644 : 26 B. 641; 26 A.270;27 Cr.L.J. 931-.96 Ind. Cas. 603 ; 
41 A. 366; 43 B. 686. 

Any property regardfog which aa offence baa been committed.— These 
words may inolnde moveable property regarding the possession of which a quarrel ts atartad 
or a riot lakes place, whatever may be the oQeoce which might ultimately be committed in 
the course of that quarrel or riot, 01 U. 606. 

Used in the commission of offence.— These words must refer to cases of the nature 
ct iostmmenta like guns, Bsrords, etc , produced in Court, a printiog press being a remote 
Instrument, 34 0, 683 Money used in bribing a publlo servant, Weir I, 934 : Weir II, 668. 
But cash is not strictly epeaking property except in so far as it is capable of being 
Identified in specie. 28 Cr.B J. 1919=83 Ind. Caa. 259 ; property used In eoneoellng a false 
charge against a person li within the aoetioo, 24 U.L J. 1 - 1913 U W.N. 891 = II Cr L J 27= 

IS Ind. Cai. 171 ; 9 H. 4(3 ; 9|C.W.H. 5n ; Ratanlai 633. In 19 H.L J. 254 it srat held 
that a bottle of brandy smuggled by anaccused person who was convicted under the 
Madras Abkaii Act eonid not be forfeited, sea also B C.W.H. 637 with regard to a boat used 
forcommUtlng theft. While acquitting the accosed of criminal trespass and miKhief 



932 TBE CODE OP OSIUlNiD PEOOEDDbE. [CsiP. SLllI 

ifitb regard to the eotibg aod rem«val cl lamboos b; the sccosed {rod todplaSsazit'a 
bamboo cluxsp, ibe Court cannot validlj pass to order to avoid a bmcb of tbe peace, that 
tbs complaioaDt cbonid retain tbs bamfioo dumb ustll tbs coalter ie settled b7 a Civil 
Conrt, 20 C.W.N. 1302=18 Ce. LJ. 4»2»38 Ind. Cas, 1002. 

Sub>acction (2}.*— This sob'cection provides that wben tbe High Court or Court of 
ScsaioQ cannoteoavcnfentlydefiTerlbe property to the person entitled tbereUi tba Dlstrfct 
Magtstralo may be direeted to carry ont tbsordsr. 

Sub'Sectfon (3}.‘~>OnemoDih*B time i« specially mentioned covr irrespective o! tbs 
filing or the pendeney of an appeal. An appeal from a sub'bfagistrate'e orderlies to the 
District bfagistrate and not to a Sub divisional Msgistrate, 42 M.L J. 401=30 U.L.T. 231= 
1922 MW.H. 181-15 h W. 334-23 Cr. LJ. 337=87 lad. Cas. 339 

Sub-Aectlon 14}.— Tbisaub'Section laoew and provides for delivery to any person 
astitled on bia executing a seourity bond lor resiitutios, by prodoeing it ja Const when 
called upon. There was no expreen aotbority for restitution before tbs azDendinest ; 
18 IS.L.J. SlB, wbicb held tbac ncdet this section & Msgistrats cannot direct a party to 
whom property Is delivered to prodace it when called npon, is no longer law. 

Explanation — Where a prisoner was convicted of stealing money and be was at the 
timeofcoavietton, tbeownerof A boreo which was on the evidence pnrchased with the 
atolen money, an order for delivery of the boraeto the prosecutor was hell legal, 7 0. ft 
P. 540. The words " conversion '* and ‘'exchange** must be taken in tbeic ordinary meaning. 
They apply toaetssucb as melticigdoWD of gold end silver jewela and exchange of cnrraucy* 
notes into cash, 12 Gr. L.J 473=12 lod. Cat 81. Current coins, property in which pass ^ 
mere delivery, eannct be the subject of an order under ibir section. 7 U.H.C.R, 233 ; S 0. 379 
bnt when the coin la not scuctsot coioot the realm it can be dealt with under this eectiooi 
29 B- 702 ; see also 12 Cp. L d- 397=11 led. Cas 581. A Jnbilee £ 6 piece, 11 act part of tb» 
correacy may be restored, 19 Cox 334. 

Revialun— The words ‘*any proceedings In S. 435 ” are wfds enough to empower tbs 
High Court to revise ordeta neder this section, Weir 11. 5S9 and 98B. This seolion gives » 
discretion to the Magistrate to p^rs sa«b orders as be tblcks St. That dlseretioo is to be used 
indiclally and uuleas the High Court la satisfied that it has not been eoGsed it ought sot to 
Interfere m revieion with the order, 24 Cr hi. 238—71 Ind. Caa. 702, Tbediicretion exer- 
cised by tbs Magistrate under this secHoo ts open to correction by the High Court when it 
has beea exercised in violation ol the «copled judicial principlee, 17 Bom. li.R. §22 ; IS Cr, 
L.J. S5S=24 lad Cas. 963. Wben at the time of acquitting au accused ol theft the Msgis* 
trate makes an order restoring property to the accused the District Magistrate bad no 
jatisdiction to set aaida such an order. 46 A. 823. Where the trial Court acquits the accused 
and passes also an order aa to the disposal of property, the Sessiona Court as a Court of 
reviEion under S, 435, supra, cannot set aside Ibo order under this aection bat tbs only course 
open to it is to report to the High Coart under S.4S3, tupra. 6 Ban, 289 /offorotnp 42 B. 

664 : 46 A. 823 , 34 C. 347. Where a Magistrate directed delivery of certain property to the 
compisiaant merely upon conapiaint made to him, that an accused peteon la unlawfully 
detftiDing them the High Court in revieion set s»{dft the order passed, as iliegal, bnt refused 
restortalioa on the ground that it will be illegal to do BO, SC.Xi.3. 229. It is clearly just 
that when the lower Court has made over property to a person not entitled to its passeesion 
the High Court should remedy the error by zeetoring it to the person properly entitled to tbe 
aatne, 5 Ran. 553, /ofJowin^ 21 Cr. L J- S«l«87 lod. Ca». B1 and 6 Cr. L J. 126, is dtaunted 
from. 

The Conrt before reversing au order under this section should not act without giving 
notice to tbs person is whose favour the order U made It shonld not act on the mere 
representation of ona of the parties, 35 3. 233 and 44 ULJ. 68 at 59; S Ran. 893. 



8s. 818 — 620 ] 


OF THE DISPQSAIi OF FBOFBRT?. 


gss 


5 1 8- In lien of itself passing an order under section 517, the 
Court may direct the property to be delivered to 
■o(^e«^o^to'*Di8tr™ the District Magistrate or to a Sab-divisional Magis- 
or Sub-diTbionai trate, who shall in sach cases deal with it as if it had 

UBgutnta, 

been seized by the police and the seizure had been 
reported to him in the manner hereinafter mentioned. 

Aa ordtr under th!i tectloQ c«a be mad« onlf in respeekof property (1) regarding nhloh 
ns oSence appears to bare been commuted, or (9) arbiob bas been oied for the commission 
of an offence, or (3) stbieh baa been prodaoed before a superior Court, or (<) which has been 
ta the oustody ot tbe auperior Court, Ratanlal 4S&. Tbe words “ In the manner hereinafter 
mentioned '* refer to 8, 623, infra. When a Court maVea no Inquiry under 8, SIT, tupra, it 
is competent to make a reference under thle section, 11 C.V.H. cexv. 

5 1 9. When any person ts convicted of any offence which includes, 
or amounts to, theft or receiving stolen property, 
pa^h«« ' oV^m^e' U proved that sny Other person has bought 

loond on acouacd, the stolen property from him without knowing, or 
having reason to believe, that the same was 
etolen, and that any money has on hts arrest been taken oat of the pos- 
session of the convicted person, the Court may, on the application of 
euch purchaser aud ou the restltutloaof the stolen property to the person 
entitled to the poises sion thereof, order that oat of such money a sum 
sot exceeding the price paid by such purchaser be delivered to him. 

Scope of the eectlon.-^mpensatioQ under this BSotioQ can bs glfsa only from the 
money found on the person of the accused and it Is not eompeteot to award the same out of 
the fine Imposed cn a convicted perion, 3 Bom. I>R. 764 t Weir II, 671. A person who wae 
■eonvicted of stealing a pony and felling U to a third parson wag eonvioted and lentenoel to • 
term of imprieonmeot and a fine of Bs. SO and the pony wag ordered to be returned to Its 
owner on bis reoeiring out of the fine Bs. 9 ae compensation under this section. Held that 
the order Is nnsuttamablo and also nosueh conditional order can be passed. 3 Beni. L.R.119 
see also Ratanlal 631 ; Weir II, 672. Compare the proelsioni of 8. 6I&. infra, where uoUki 
thle section oompeosatlon can be glvea. to be raooTerable ont of tbe fine imposed on the 
aecnsed person. 


530. Any Court of appeal, confirmation, reference or revision 
stay of order unde* direct any order under Bection617, section 618 

aectioos 617. 618 or or section 519, passed by a Court subordinate there 
to to be stayed pending consideration by the focmec 
Court, and niay modify, alter or annul such order and make any 
farther order that may be just. 

Scope of the aection.— It is only when an order ft pawed under 8. 617, supra, by the 
enbordloaUConn, the eppellateOonrtls mpowered to modify, alter or annul sneh order. In 
«n appeal from a eoDTletson, the appellate Court bae no jurtsdletion to past an order as todis- 
potal o! property when no order under 8. 617, supra, had been pasted by tbe trial Court and 
tosnch aosti this eectlon hat no appllcalloa, Weir 11, 671 bnt hit submitted that 8. <23(1) 
M> supra empower* Ibo appelJatoCoort to pwaoyeoatoqaentltf or IccfienUl order ths» may 
be Jnit or proper, eeo SI Cr. L.J. 63S>7i lad. Caa. 1030. Where a Beaiont Judge on appeal 
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Bet Bsids a coQTicUon of the appellftot ander 8. 411, LF.O., and no order is passed hj the 
Mai Court or b; the Court of sessiou under 8. 617, supra, with regard to the disposal of the 
property seized from the accused by the police in the coarse of their Inrestigatlon, an appll* 
cation can be made under tbisseotion to the Sessions Court on which an order for the Testers* 
tlon of the property seized from the petitioner can be passed, i Lah. 49. Such an application 
to the Court of appeal mentioned herein la in no aense an application hy way of appeal agalost 
any order of disposal of property but an Indepeodent application with a view to take actiou 
under B, 517, supra, or this section. No period of limitation is prescribed for such an appli* 
cation wbioh should be made within a reasonabie time from the date of the original acquit* 
tal or convlotion, Ibid at p. 91. Sea also the observations in SO U. 916, where the trial Court 
had acquitted the accused and passed an order under S. 517 supra, the Sessions Court had no 
juiisdiotion to interfere wi th the order In its revlBionsl iurisdlctlon under 8. 435, supra, and 
the only course left open to it is to report the case for the orders of the HighCcntt under 
8. 433, supra, but he cannot himself set aside the order, 6 Ran. 259, following i2B. 664 ^ 
46 A. 623 and 34 C 347. This section being thus applicable only to orders passed under 
Bs. 517, 518 or 519, supra, cannot apply to an order made by a llagistrate when acquitting or 
'discharging the accused in a ca^ under 8, 863 LP.C., to the oBeoi that a child alleged to 
'have been kidnapped by the accused should be returned to her parents and a Sessions Judge 
bad no juiisdiotion to entertaiu an appeal from sooh an oider under this seotion and set 
aside the order restoring the child. 27,Cr.L.J. 874 (2}»94 Ind. CaB. 142 (2). The jurisdictioa 
under this section, is distinct from the appellate jutiediotlon ol a Court of appeal, 

“ Court of Appeal or Revision. — It waa held In 3 C. 379 that the words '* Coait ol 
'Appeal '* are not necessarily limited to Courts before which an appeal is pending. It may 
very olten happen that the question of the propriety of the order under B. 617 may, In no- 
way, concern a oenvicted person, and it 18 uoreasonable to construe this section in a way 
^8 ehali make the power of the Judge to modify, alter or annul the order afieotiog one person 
contingent on the accident whether another persou has or has not chosen to appeal. The 
same view was taken in, 9 M. 448 : 2 £. 276 ; Weir II, 673. But in 42 B. 664 a diSerent view 
was taken. It was held there, that when acqoUtiog an accused person of tbelt, tbs Magls* 
trace ordered the cattle, the enbject of theft, to he retarned tohlm. The BesslonsJndge 
modified this order. The accused then applied to the High Court in revision, and it was 
decided that the Seesions Judge had no Jarisdietlon under this section as be was never a 
Court of appeal or revislou, 39 B. 293 was fotlowed and 6 H. 448 was disapproved. The worda 
‘Conrt of Appeal' refer only to Couctt bearing appeals ordinarily and not to Court like a Bub* 
divisional Magistrate who hears appeals from Sub'Maglstrates being invested with appellate 
powers by viitne of delegation by District Magiatrate. If there is an appeal, whether it be 
against tbs conviction, or against au acquittal, ao order under 8. 617 can be revised only by 
the Court seised ol the appeal. If the case comes up for oonfirmatlou or on reference the 
Court empowered to deal with those matters is competent to revise such an order. If an 
application is made for revliioa, the revising Court is similarly competent. The dlfSooIty 
arises where an order under 8. 517, supra, is bronght before a Court independently of any 
appeal, reference or revision or submission for confirmation. In suob a case the only 
remedy is by way of revision as the Code provides no appeal against orders under 8. 617, 
supra, but 6. 524 (2] not merely gives right of appeal but also indicates the Court to which 
such appeal lies, Authorities are by no means uniform but the procedure followed by Couila 
in this Freeidenoy ie that the District Magistrate is to hear such applications and not drive 
the party to the High Conrt for revision. That practice is more convenient, 1928 U.W.H. 
997 (F.B.) The Court of appeal within this section is the Court to which an appeal lies in 
the parlienlat ease and not the Conrt to which appeals would ordinarily lie from the Court 
deoldlog the partlonlar case, 42 B. 664 atefifi, /otfoowd in 46 A. 623 but see 12 Cr. L.J. 409^ 
11 Ind. Cas. S84< The words ‘Conrt of Appeal etc.* seem to designate Courti which can modify 
alter or annul the order passed under the preceding sections and not to specify the nature of 
the application which has to be made to them, oomparo Ss. 125 and 195 supra, as to the 
analogous powers of superior Courts, Id all these cases the Court designated has been given 
special jariidlction to pass what order. It tblDkBfit.andtbatit is not necessary to read into the- 
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BceUon ptoTUioDs regarding Appeals. 6a aq »ppli«atioQ to tbs Coart ol appeal coder tbU 
section cannot be dismissed on tbs gronnd tbat it was time*batred and no sattsfaotory 
explanation for tbe delaj in filing tbs appeal is forthcoming. SOU. B16, see. also 4 Lah. 49 at 61 
srbich holds that there is no limitation for applications nnder this section bat they sboald be 
,made within a reasonable time from the date of original ac^nlttal or cooTlotion. Tbe Coart 
of revision in such a case will be the High Court and not the Coast of Session, 42 B. 
657; seealso 45 U. 162/olfotrinp 35 B. 2S3. Under this section the Sessions Coort cannot 
be a Ooart of appeal reference or revision eotiUed to vary an order of a Sab*divitiooal Magis* 
trate deolining to direct the restoration of property to the accused on hisiacqaittal in appeal 
from a conviction had by a Bceand'class Magistrate, 47 M L.J. 431=20 L.W. 521. A Dirt* 
trict Magistrate has no jnrisdlotion to set aside an order made nodes this section directing 
property to be restored to an aoonaed person vrbo was aeqnitted. He cannot he held 'to be a 
Coart of appeal becanse no appeal lay to him against tbe acquittal. Not is be a Court of 
confirmation, reference or revision as tbe only Court which could pass orders on reference 
or revision is the High Coast, 46 A. 623. 

Court of Refereace.~A Const of reference means a Court to which references are 
made and which on such references ti entitled to go into Ibe matters and dispose of them. 
Tbe High Coart is a Court of reference In Joty cases where the Judge differs from the Jury, 
47 H.L.J. 431=20 LW.S21=(1924} H.W.N. 606 = 25 Cr. L.J. 1247=62 Ind. Cas. 173. 

Make any further order that may be Just.— These words did not exist in the 1882 
Code and were introduced la the 1893 Coda for the first time and must have been done with 
an object. It must be presomed that the Iiegtslataca was aware ol tbe ruling in, S3 A. S74 
while amending the Code Id 1923 It the wide and liberal interpretation put on the words 
of the lection in 3S A. 374 was not jastified undoubtedly the ameoding Act of 1923 would 
have omitted the words or would have at any rate iDtrodneed some restiietive phraseology 
and this omission clearly Icdleates that tbe Legieiatore accepted tbe interpretation in 35 A. 
374 as correct. The policy el law seems to be that ia the absence of any statotory provision 
to tbe contrary, the appellate Court should dispose of once and for all every ontstanding 
matter in eonttoversy. 8. 423 (1) (dl supra, authorises tbe appellate Coart to pass incidental 
orders and amission by trial Court to pass an order for dispoes] of property can be eet right 
by the appellate Court 10 Lah. 187. These words are obviously intended to cover cases where 
property ie erroneously disposed of by the trial Court and tbe superior Court is empower^ 
to intervene and pass each order as may be jast.4 Lab. 49. The intention of the Legiilatura 
in adding to the eeellon "and may make any farther order that may be jnst" was obviously 
to enable a superior Conrt to give effect to an order eetting aside the order of tbe Coart of 
first instance if that Order has b««n carried out by diroctiog a lestitution of the property. 
13 Cr. L.J. 21= 13 Ind. Cas. 213. This will enable a saperior Court to give eSeet to an 
order setting aside the order passed by the Court of first instance if that order js earned out 
by ordering restitution. When a remedy is allowed by law, it must be assumed 
that the Legislature intends tbe trtbnual Invested with jurisdiction shatl enforce 
tbe order in tbe manner it considers most suitable, even though there is no express 
provision lor doing tbe same, 19 Cr.L.J. SS5=48 Ind. Cta. 175, 44 U.L.J, 56 at 89; 18 C.W.N. 
959=15 Cr. L J, 184 = 22 Ind. Cai. 769. Though this section does not say that the Issne 
of notice to any person is necessary before making an order under this section, yet 
on general principles no order to the prejudice of a party should be made by any antbority 
without that patty being heard, 20 Cr. L.J. 623=53 Ind. Cas. 823 ; 35 B. 253 ; 
46 U. 163. An accidental omission to make au order restoring property nnder Ibis see* 
tion can be subsequently corrected under 3. 369, tujira, 24 Cr. Lj. 159—71 Ind. 
Cai. 811 . V;bere a enbordinate Coort hu made over possession ol property to a person not 
entitled to posiestion it ie clearly just that the High Conrt should rem^y the error by 
restoring it to tbe person properly entitled to the aame, 6 Ran. 553 where 21 Cr. L. J. 681 
= 87 Ind Cas. 61 is /ofZotred and 6 Cr. LJ. 126 is not /oUotred. Tbe High Conrt has power 
to order reslitotion of property, say, an elephant, wrongly ordered to be delirered to a petsoo 
other than tbe one from whom the police had oompalsorily taken the same, when aeqalttlng 
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t1i!itpmono!»bettnetitolthBttwUh«g»tat6 tii«eteplj»nl, 54 0.284; when th« qaesUon 
' ss to the right to property Is not betwetn tbs eaapIsiQsnt »ni the seooaed but between the 
ootsplsiosnt sod & third party, no order of restitntloo can bo passed In farout of the coxa* 
plainant without due notice to such third party and heating him, 5 Ban. SS3. 

Revision.— ■ Application to lower Court nuet precede tbe application to High Court in 
revision, 2 A. 278; High Court has ample powers to rerisa as order passed by the Appellate 
Court, 4 Lab. 43; fSG.W.K. S53 ; 13 Cr. L.J. 893«43Ind.CsB. ITS 


S21. (1) On a conviction under the Indian Penal Co3e, section 
292, section 293, section 601 or section 502, the 
loM S oX “'‘y ‘he Sestrnction of all the copies 

of the thing in respect of which the conviction was 
bad, and which are in the custody of the Court or remain in the 
possession or power of the person convicted. 

(2) The Coart may, in like manner, on a conviction under the 
Indian Penal Code, section 272, t-ection 273, section 274 or section 275, 
order the food, drink, drug or medical preparation in respect of which 
the conviction was had, to be destroyed. 

TbU EecliDu relates to destroctloa of libellous mstier. etc., oa convletloo. Sowlsodn* 
truetloa of aay roxious food, drink, drog^ etc. Wheu th« coavlolion Is eat aside, tbeerdst 
, passed also falls to the ground ard the Court ia entitled to act under B. 423 (1) (d), tuprtf. 


522 . (1) Whenever a person isconvicted of an offence attended 
Power to restore po- ^7 force, or show of force or hj criminal 

sasBsioa of iniiDovMble intimidation, and it appears to the Court that by 
property. force Of shoio of force or criminal intimida- 

tion, any person has been dispossessed of any immoveable property, the 
Court may, if it thinks fit, when connicUng such person or at any time 
within one month from the date of conviction, order ffte person 
possessed to be restored to the possession of the same. 

f2) No such order shail prejudice any right or interest to or in 
such immoveable property which any person may , be able to establish 
in a civil suit. 

(3) An order under this section may be made by any Court of 
appeal, confirmation reference or revision. 

Ameniltnent.— lu sub>Bectluo tl) »fUr the word force, the words " or show ol force oi 
urlmlnai iotimldsUou" bave been added, and when oonTioting suoh person or at any tiQ>a 
wUhfnone month, from the data of conviction** have bean newly added to give wider 
powers to tbe Court to restore possession. Bub'sactlon f31 is newly added to give power t® 
any Const ol appeal confirmation, reference or revision to pass orders realotiog possession. 

Object of the section. —The object Is to enable a Court by a summary order to 
testore the state ot things which existed at the time ol dispossession by a convicted person. 
Jt cannot go behind the slate of afislrsat the time ol forcible ejectment leading to the 
criminal protecation. Sub-section (2{ provides that the right ot third parties esannt be 
affected and such third party In case of eviotioo under an order passed under this section 
moat seek bis remedy tu a Civil Court, S C.W.)f. 3T4. where 23 B. 494 is referred to ; when 
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betther patt; U In actoal potsossion tlilt section cannot appl^, Weir II, 673. An order 
under this eectlon U not passed agilnst an; person but ia passed in favour of the part; dis- 
possessed provided the condltious necessar; to give the Court lorisdiction to pass the order 
are preseut, 22 Cr. L J 573^62 Ind. Caa 891* This eectioo is the oolf provision which 
enables a Magistrate to restore a dispossessed part; and the power can bo exercised onl; in 
cases in which there has been a conviction olaa oflenee attended b; criminal force or show 
of force or criminal intimidation, Weir II, 38; 26U. 49; 31 C, 691; 36C. 41; 2SA.311; 
27C. 174;20Cr. li J 438<:51 lad. Caa. 472 ; 28 Cr. LJ. 819 = 104 Ind.Caa. 43S. Itisan 
essential ingredientof this section that tbs offence of which the person coocerned is con- 
victed must have been attended b; criminal force or at the vet; least attended b; show oI 
force, and when there was no finding that the offence was attended h; criminal force but ool; 
an offence of criminal trespass, the order under this section was set aside, 21 A.L J. 593= 
25Cr L.J 42-73 Ind. Caa. 730. Where there is no finding as to the use of criminal force or 
show of criminal force whereb; a p.srty was disposseesd an order under this section ia bad 
in law, 18 Cr. L J. 898 - 42 lad Cas.130; 9La1i.S22; 28 Cr. L J. 321=100 Ind Cas.SU, 
/(}Zfoirtn;20 Cr.L.J. 488-Sl Ind. Caa. 472. Sea also 28 Cr. L J. 984=103 lad. Cas. 676 ; 
26 H. 49 ; 27C. 174;23 A. 341 ;1919P.R. (Cr.) 16. In 8. 919, 1,P.O., the term “ force *’ Is 
defined as being an application of force when used In conneetion with human bod; and 
under this aeeticn deliver; ma; he msda to the person who has been dispossessed, when 
acensed Is convicted of an offence attended b; criminal force. Rioting need not necessaril; 
be use of ctiminM force, but ma; be causing violeoce in prosecution of the common obieot, 
«te., Violence to a /eociog sod nprooting the same, and not to an; person, and in such a 
case no order under this section canid legally be made, 18 C.W.H. 1180=7 Cr. L. Ber. 11= 
13 Cr. L J. 720=26 lad, Cas- 168 : 22 Cr L J. 329— 61 lad. Cai 57. But aa order directing 
restoration of poisession to the complainant cau validly be made gbere it is found that the 
accused were patting a teuee round the land where the complainant reached the spot and 
prevented the aeeosed by show of forcafrom taking possession, 27 Cr I<.J 495 = 93 lad, 
Cai. 899. By the new amendment the words ** or show of ctintiDal force or b; ctimloal 
Intimidation " have been added : when a patty takes possession ol complainant's house and 
threatens to use force against him sod ie convicted under S<. 418 and 143, I.P 0 , the Court 
was competent to pass an order under this section restoring possession of the honse to the 
complainant, I Fat. 438. While acquittiog certain acensed charged with criminal trespass 
and mischief in srgard to the cuttiog and removal of certain bamboos from complainant's 
bamboo clump, the klagistrate is not entitled to order that the complaicant was to retain 
the bamboo clump outil the matter was settled by a Civil Court, 23 C.W.N. 1332=18 Cr. 
L.J. 442=33 lud. Cas. 10Q2. 

Show of Criminal Force.— It was held in 5 C.W.N 230; 2 C.W.N. 303 ; 4 C. 
W.H. 307 : 23 G. 434 that the term criminal force must be understood as defined in S^SO, 
J.P.C., and to jnatify aii order actual force must be used and not mere show of force. To 
meet those decisions, the amendment ie now made and ‘ehoio o/ criTnin'if fores' is euifieieot to 
give Juiiidictlon to order restoration of possession of immoveable property under tbU eectlon. 

When a person Is convicted —To act under thii section there must be a ecnviction, 
12 C.W.N. 269. The discretion to pass an order or not Is vetted in the trial Conrt by the 
eeotlon which says that the Conrt may pace such order t/t( (fttnAi /If. There fs no cate fn 
which a Court ol appeal or reviilon has compelled a Court to past such an order in a esse !n 
which, in the exercise ol its discretion It has declined to do so. In 30 C. 690 it was held that 
n Conrt ol appeal or revitioo bat no power to do co. The High Court in revitioa will pass an 
order only in very exceptional circumstances. 49 A 6S3atSS4. Wbea the lower Court has 
failed to past the ncctsiary order, the appellate Conit b.ad no jnrisdietion, but the High 
Court in reviiion can pa^e the order where the csm is a grou one and in the absence of such 
an order the complainant will be forced to institute frah proceedings in a Civil Court coon 
alter a successful litigation, 48 A. 92. Conviction for show of criminal force is newly added In 
accctdauce with the decision in H C.W.N. 467; 16 A L.J 439. There was eoafiict of authority 
about the validity ol the order passed not aimnltaneously snth the order of conrtetioa. See 
26 A LJ. 489 ; 4 C.W.N. 303 ; 23 B. 494 ; It Cr. L.J. in. TbU coofllet is set at rest now 
118 
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To the pflfiton entitled to the posees^ton thereof.— The UaghtiatB dou not 
decide tbe question of title but mecelf deetdea the question of possession. The feet that the 
acouted bad been Id posseseioo srben the charge was made {b not conclosiTe. The question 
srin be, who U entitled to passQSstoa of the propectj. It Bom. L.S. 232sU Cr Z(,d 339s 
S Ind. Cas. 972; 17 B. 743. When a third party appears andaiieges that the things ssized 
by the police under a seareb'n’arrant are hie, the Magistrate is bound to bear him and it 
Docessarf to restore the property to him. There U a pesrec inherent, apart from this seotion, 
in every Court to satisfy itself thattha tbinga ptodneed before St Qnderasearoh'W<irraQtata 
the things which it ia necessary oi desirable ahoold Se kept in custody, 2d B. SSZ. Wfaeo 
certain property waa recovered from the house of a psraou charged with theft, but the com* 
pUinaut did not claim it as his. a Magiatrate acta illegally in enterSog upon an inquiry as 
to how such peraou cams to be la passesatea ot the property. Hia doty is simply to reatore 
the property to the custody of the person from whom it Qime. The fact that the aocouot\ 
given by such parson as to hew he came by the property did not satisfy the Magistrate will j 
not justify him to Inquire and pass an order uadee this or S. 671 infra, 17 Bom. L,ll. 79** 1 
18 Cp. LJ. 2P7-27 lad. Caa. 767. 

Disposal or delivery ot property.— The word ** disposal'’ is sometbiog diflerent 
from delivery, 12 Bom. D R. 212-it Gr. LJ. 339»3 lod. Cai. 9T2. Dlsposalia more wider 
and delivery U one ol the modes of disposal. Th» words '* Dispo-ialof such propettyot" 
were added to give wider disoretlon to the Court. 

Revision.— The High Oonrt has power to set aside the order of a Magistrate under this 
eeotlon espeoUliy when the order la based on ao materials oo record aodeven order testitu* 
ttoB,2l Ci. ti J. 86tsS7 lad. Cat. SlwiO L.B.R. 151 : see also 6 Cr. L.J. 126wl L.B.R. IS; 

1 8. 630: 14 C. 634 •, 1699 P.R. |Cr.d.) 9 <r.8.) ; 13 C.W.H. 1147-18 Cr. L.J. 222{li« 
22 lad. Cat. 1809(f). 


524. (1) If no pocsott within such period cstabHahes his claim to 
. saob property, and if the person in whose posses* 

claimant appears witb* 8ion Buch property was fouud 13 unaDie to snow 
la six mouths. that it was legally acquired by him, such property 

shall be at the disposal of the Government, and may be sold under the 
orders of the Presidency Magistrate District Magistrate or Sub- 
divisional Magistrate, ot of a Magistrate of the first class empowered 
by the Local Government in this behalf. 

(2) In the case of every order passed under this section, an 
appeal shall He to the Coart to which appeals against aenteacea of the 
Court passing such order would lie. 

This section ds&Is with tbo ptoeeiare to be Adopted by the Coart 'when no aUlcneat 
AppeMB within six months. It is only when those six monihs hove expired tb»t the provl* 
stoat ot the section coma in and the patson In whoro posieeeloa it wse foaodeea come for* 
WAtd And show that it was his own. 22 C. TJi. The property fa condeCAted only when the 
person in posass«ioa U unsbla to show tbsl It was legally acquired by him. The words ''*1 
the disposal ol Ooverament” mean that Oovernment shall be free to eelt the property to hold 
U as A trastOB for the true owner, S Pat. L.J. 311wl939 Pat. 3S9— 21 Or. LJ. 475^ 
85 Ind. Cai 507 ; 9 B 111 ; 4l B 29} ; Wetf tl, 893. It ie only when aotioo Is to be tsbea 

undet this seetlon that orders o{ the speeml olaes ot Magistrates mentioned herein ate to be 
obtained while Acting under 3 623, tupra, tha Masistrate to whom a report Is sent it 
oompetent to acton hUowu respoaslfaliUy,28Gr, l> J. 1013-67 lod. Oal. 833. Bee B. 699 (^}> 
In/ro, which enacts that If a Magistrate not arapowered sells property In good faith, his 
proceedings shsll not be set aside merely becaoso ol hit not being empowered to do bo. 
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Sub>sectloa (2).— Tha appeal allowed by tbia aecMoaoomea under Chapter XXXI of 
the Code and its ptoTistons goTera the appeal. It isa regular appeal on the merits and cannot 
be disposed o! by the appellate Court la a summary way, 1B81 A.W.N ISO; As this sub* 
section allowsau appeal from the order passed oodst snb*seotlon <11 it is doubllul whether 
the law allows a remedy by way o! suit, 19fi. 668. 

S25. the person entitled to tbe possession of such property 
' is unknown or absent and tbe property is subject 

abre°p«pett”*' to speedy and natural decay, or i/ the Magistrate 
' to whom its seizure is reported is of opinion that 

its sale would be for the benefit of the owner, or that the value of such 
property is less than ten rupees, the Magsitrate may, at any time, direct 
it to be sold; and the provisions of sections 523 and 624 shall, as nearly 
as may be practicable, apply to the nett proceeds of such sale. 

By tba new amendment tbe tlegistrate is given pewer to sell propetty when iU value le 
I less then ten rupees. Property of trifling value is put on the same category as property 
i subject to speedy and oatutsl decay. See S. 529, cl. <5} nblcb validates sale by hlagistratee 
lin good faith when not empowered to do so. 


CHAPTER XLIV. 


Op teb Tbansfeb op Cbiminal Oases. ’ 


High Court may 
tnutfer ease or Itself 
try It. 


526. (1) Whenever it is made to appear to 
the High Court 


(a) that a fair and impartial inquiry or trial cannot be had in 
any crimimal Court subordinate thereto, or 


(6) that some question of law of unusual difficulty is likely to 
arise, or 

(c) that a view of the place in or near which any offence has 
been committed may bo required for tbe satisfactory inquiry into or 
trial of the same, or 


(d) that an order under this section will tend to the general 
convenience of the parties or witnesses, or 

(e) that such an order IS expedient for the ends of justice, or 
is requir. d by any provision of this Code ; 

it may order — 

(i) that any offence be inquired into or tried by any Court not 
empowered under sections 177 to 181 (both inclusive), but in other 
respects competent to inquire into or try such offence ; 

(it) that any particular ease or appeal, or class of ca^es or 
appeals, be transferred from a Criminal Court subordinate to its autho- 
rity to any other such Criminal Court of equal or superior jurisdiction * 
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(Hi) that any particnlar cose op appeal be transferred to and 
tried before itself ; or 

(iv) that an accused person be committed for trial to itself 
or to a Court of Session. 


(2) When the High Court ■withdraws for trial before itself any 
case from any Court other than the Court of a Presidency Magistrate, it 
shall, except as provided in section 267, observe in such trial the same 
procedure ■which that Court would have observed if the Case had not 
been so withdrawn. 

(3) The High Court may act either on the report of the lower 
Court, or on the application of a party interested, or on its own initiative. 


(4) Every application for the exercise of the power conferred 
by this section shall be made by motion, which shall, except when the 
applicant is the Advocate General, be supported by affidavit or affirma- 
tion. 

(5) When an accused person makes an application under this 

section, the High Court may direct him to execute a bond, with or 
without sureties, conditioned that ^ will, (if so ordered), pay any 
amount Court kmp^£jr under this section t^atoard 

by toay o/ew5S to ^i^erson opposing tAe application. 


(6) Every accused person making any such application shall give 

to the Public Prosecutor notice in writing of the 
NoHee to Public aDphcstion, together with a copy of the grounds on 
«oti naaet this ssoUoo. whicb it J3 made ; aod no Order Boail be made on 
the merits of the application unless at least twenty- 
four hours have elapsed between the 'giving of such notice and the 
hearing of the application. 

(6A) Where any application for ibe exercise of the power con’ 
ferred by this section is dismissed, the High Court may, if if is of 
opinion that the application was ^ jpolous or vexatious, order the 
applicant ' 

application c H*y crp^ ’ ^its . re a s o na b ly 
quSiclo/ ^ (Lxi0I{oatt 9n. ^ ' 

(7) Nothing m this section BbaU be deemed to affect any order 
made under section 197. 


(8) If, in the course of any inquiry or trial, or before the com- 
mencement of the hearing of any appeal, tbs 
plicalbT'^adar''' this ^’^blic Prosecutor, the complaiaani or the accused 
#«5iion. notifies to the Court before which the or 

appeal is ponding his intention to make an applica- 
tion under this section in respect of such case or appeal, the Court shall 
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without sureties, of an amount not exceeding two 
liundred rupees, that he will make such applica- 
tion within a reasonable time to be fixed by the 
Court, adjourn the case for such a period as will 
afford sufficient time for the application to bo 
made and an order to be obtained thereon ; 

ProTided that nothing herein contained shall 
require the Court to adjourn the case upon n 
second or subsequent intimation from the same 
party, or, where an adjournment under this sub- 
section has already been obtained by one of 
several accused, upon a subsequent intimation by 
any other accused ” ; 

{d) to sub-section (9) the following Explanation shall bo 
added, namely: — 

“ Ezplanatio7i . — Nothing contained in sub-section (S) 
or sub-section (9) restricts the powers of a Court 
under section 844 '* ; and 

(e) after sub-section (9) as so amended the following sub- 
section shall be added, namely: — 

(10) If, before the argument (if any) for the admis- 
sion of an appeal begins, or, in the case of an 
appeal admitted, before the argument for the 
appellant begins, any party interested intimates 
to the Court that he intends to make an applica- 
tion under this section, the Court shall, upon 
such party executing, if so required, a bond 
without sureties of an amount not exceeding two 
hundred rupees that he will make such applica- 
tion within a reasonable time to be fixed by the 
Court, postpone the appeal for such a period as 
will afford sufficient time for the applieation to 
be made and an order to be obtained 'thereon.” 



ACT No. XXI OF 1932, 


[As PASSED BX THE INDIAN LEGISEATUKE.] 

[Received the atsent of ike Governor General on ike 1st 
October, 1932.) 


An Act further to amend the Code of Criminal Procedure, 1893, 
for a certain purpose. 

W flEHEAS it is expedient further to amend the Code o! 

Criminal Procedure, 1898, for the pimpose hereinafter 
appearing; -It is hereby enacted as follows:— 

1. This Act may he called the Code of Criminal Procedure ebiv 
(Ainendinent) Act, 19-32. 

Votwpa 2, In section 626 of the Code of Criminal Procedure, Anti 

189S,- IS 

(a) iL suh-section (^), lor the wards “ has power under 
this section to award by way of costs " the words 
“ may under this section award by way of compen- 
sation shall be substituted; 

(h) in sub-section for the word “ costs ” the word 

“ compensation ” shall be substituted, and for the 
words “any expenses reasonably incurred by such 
person in consequence of the application " the 
words “ such sum not exceeding two hundred and 
fifty rupees as it may consider proper in the cii- 
cumstances of the case” shall be substituted; 

(c) for sub-section (5) the following Bub-section.shall be 
substituted, namely: — 

“ (8) If in any inquiry under Chapter VIII or Chapter 
XVIII or in any trial, any party interested inti- 
mates to the Court at any stage before the 
V defence closes its case that he intends to-inahe an 

applic.ation under this section, the Court shall, 
upon bis executing, if so required, a bond 

without 

1 

Price 1 onna or J^d.] 
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adjourn the case or postpone the appeal for suehaptriod as will aSoid 
a reasonable time for the application to be made and an order to be 
obtained thereon. 

(9) Notwithstanding anything hereinhefore coritained, a Judge 
presiding in a Court of Session shall not be required to adjourn a trial 
under suh’Seciion (8) if he is of opinion that the person notifying his 
intention of making an application under this section has had a reason- 
able opportunity of making such an application and has failed without 
sufficient cause to take advantage of it. 

Araeadment.->The elastng vrorda of sab-5«ction (5) an new Tvbich empoirers the High 
Court to direct a hood to be ezecated for th« costs cf the person opposing the applicationi' 
and suh-sectioQ {0k\ has been ne'nl; added emposterlog tbe High Court vhen dismissing the 
application to award costs incnrred bp anp person opposing the application and each costs 
shall be recoreted as 11 they are fines. Bp the amendment in snb-section (S) it is made 
clear that, If in tbe coarse of anp iaqatrp or trial Or before tbe commencement of the hear* 
Ing ot the appeal, U is notified to the Goart of the Intention to applplor trtnsler, ths Const 
•hall exercise the power of postponement of the hearing. A Bestions Judge shall not be 
required to adjonrn a trial, 1! io his opinion the complain ant or the accused has had a reason* 
able epportnnitp of making inch an application and has failed to do so without sufficient eanse 
bat snch a power U not conferred on Magistrates. 

Scope of (he Aeetlon.'~The scope of ibe section has been cootiderablp enlarged bow 
and ererp ease tried bp a criminal Courtcomes within the porriew ol the amended section. 
The omission c! the word criminal in soh*seetion (1| it Terp significant. Under the old Code 
there was a confiiet whether proceedings nnder Chapter yill or B. 1<5 of the Code eonld be 
called a erimlnal case. Cat all doubt on the snbject has now been set at rest bp deleting the 
word ertminoi. An Inqnirp therefore under S. II of the Legal Fraotitioners Act condnoted 
bp a Magistrate is within this section, 27 Cr. L J. 47fisg3'Ind. Cas. 700. 

Oblect of the aectfon<**'Tbe position of an accused person ti at all times one of graze 
anxiety and Coarts trping criminal cases should be speciallp on their guard not to do any- 
thing which map bare the efiect of Increasing their anxiety, 20 Cr. L J. 539^51 Ind. Cas. 817. 
The policy of the law as enacted io this section It to iutpire confidence in the miod of the 
acenaed person In the administration of justice and in the integrity of the Magistracy. The 
•nperiof Coarts are expected to hare doe regard to tba susceptibilities of accused persons 
and if they are satisfied that there are reasonable grounds, t a, grounds which a reasonable 
person placed in the position of tbe accused considers to bo sufficient for entertaining the 
apprehonsion that be will not hare a fair and Impartial trial au order for Ibe transfer of the 
<aie should be made, 29 Cr. L J. 293»107 lod. Cat 783. It is incontrovertible thstoneof 
the most important duties of a Conrt of law la to create and msintain confidence In the 
administration of justice and to conduct itself In such a manner as to produce in the minds 
of the parties an imprcision that nothing but absolute justice would be done to them, 
29 Cr. L.J. 212ai2t9»lQ7 lad. Cat, 100. This section being thns enactad to maintatn full 
.confidenee In the administration of jnstiee, Ibla can only be done by giving every citizen an 
auunnee ao fat aa practicable that no one will be forced to endergo a trial before a Jndge or 
Magistrate whom be has reasonable gronod lor snspecting to be prejndleed against him. 
The well known caee cl Srarpml v. Bole, Utd down the role that 11 a Magisttala 
has any legal iotereit in the decision of a case be Is dUqntlified in trying It, ao 
mstter how small that matUr may be. The law doea sot measure the amount of 
Interest which a Jndge possesses. If he bs* any legal Interest in tbedeeiilon of the 
qnesUon one way, ba la dlsqnalifird. no xnatle* how small the Interest msy be. The 
law in laying down tbii strict rule had regstd not so much perhaps to the motira 
■wbieb might be supposed ’to bias the Judge as la the ruseepUbilities of the Itigast 
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psrttet. One importaot object «t all erents is to ele«r away ererjtblog wbicb might 
engeoder Buspicion and distrust of the tribunal, aad to promote tbe feeling of confidence in 
the administration of justice \fhich is so essential to social order and securitf, 20 0. 857 at 666; 
•eea1so23 0. 495:8C,W.N. T5;10G.W.N.441 at 443; 26 Cr. L J. 163=83 Ind. Cas.T23; 
27 Cr. L J. 1333»98 Ind, Cai. 403. I7o bard and fast rule can be laid down tor transfer of 
criminal cases. The circumstances of oneoase wonld difier from those of another but tbe 
general principle is, if there are circumstances in a ease which raise a reasonable apprehension 
in tbe mind of an accused person that be will sot have a fait trial, tbe case ought to be 
transferred to a calmer atmosphere, 23 Cr. Ld. 590=81 Ind. Cas^ 78; 27 Cr. L J. B03<- 
93 Ind, Cas. 456. It iso! paramount Importance that persons arraigned before criminal 
Courts should baee lull confidence In the Imparttalitj of those Courts and if a person has a 
reasonable appiehension that the Ocurt before which he is to be tried is not oompletefy free 
from bias, a transfer should he directed. What te reasonable apprehension, must depend on 
tbe degree of intelligence of the aooused, 3 I>ah. 443. One of the considerations for the 
transfer of a case will be the canrenlenea of the parties concerned, 8 C.L.J. 59 ; 6 Lab. 396. 
ApplIcaticQ for transfer cannot be granted lightly on fanciful and sentimental grounds 
and as a rule it is not tbe practice to grant each applications when they arc snpported by false 
affidavits, 29 Cr, L J. 220 at 221 = 107 Ind. Caa. 106. A case cannot be transferred on tbe 
ground that tbe trying Magistrate would not give effect to a certain legal objection which 
might betaken at tbe trial, 29 Cr. L <1- 289 = 107 Ind. Cas, 773. 

'Whenever It Is made to appear to the High Court. — One of the most important 
duties ot the High Court is to create and maintain confidence in the mind of tbe litigant 
public in tbe administration of justice ; this can be done only by giving to every citizen an 
assnranoe as far as possible that, eo far as practicable he will never ba forced, to undergo atrial 
befoto a Judge or Magistrate whan he has reasonable apprehension of the indicial officer 
befog adjudged incapable of properfy perfarmiag bis duty. Msgistrates sbould not /ai) to 
remember that it is their duty no less to preserve an outward appearance ot fmparliality than 
to maintain the internal freedom of bias which h isoumbent on all judicial officers and if 
they allow tbe executive zeal to appear to eutrun their judicial discretion, their action is 
certain to attract the delay coosequent on an appliealioa for transfer to tbe High Court Tbe 
High Court has nodesire whatever to impose restrictiooe on tbe proper fonctionsof theexe* 
native, Sot the pablio sense ofsecurity fsas much depeodent on confidence in tbe judicial 
admloletratiOQ as on tbe efficiency of the police and it is In times of pablio excitement that 
it Is most necessary for the oonfidence to be kept alive. A general belief that the High Court 
has relaxed its control ever the executive would cause nearly as much alaram in a District 
as tbe failure of the executive tasuppress actimo. The high prestige wbloh executive officers 
enjoy In India is largely due to tbe knowledge that so long as the Courts do their duty tbe 
strong protector can icevet beceme an oppievsor, 1 Stnd, L. B. 6. Power is therefore 
given to tbe High Court to transfer cases on any one ot tbe grounds mentioned in tbe section. 
Tbe patty applying to the High Court for transfer must have moved the local authorities. 
The High Court asa rnle of practioe does ootioterefere unless all the other remedies pto' 
vided by law have been previously exhausted. Wheuan order for tranfer can be made by 
tbe Distiiet Magistrate under 8. 62S,in/ra, it is tbe duty of the person who considers himself 
prejudiced to go first to tbe District Magistrate before apptooohing the High Court for trans* 
fer underthis atctfoQ, 1 Cr. L.Rer. 473: see tS L.W.fiBf ; 43 A. 497 ; SS C. 643eeBatso23 
Cr. L.J. 960 = 87 Ind Cas. 112 where 11 A.Ii.J.741is /ofjowed, see 4 Bom. LR 4S0, but 
where notices have been issued and tbe explanation of tbe Magistrate on the allegation made 
has been obtained by tbe High Court and tbe matter argued on the merits, the case may be 
dealt with by tbe High Court In eplte of tbe objection raised to avoid further delay In tbe 
disposal of tbe case 

Inquiry or Trial In any Subordinate Criminal Court.— The High Court U 
empowered to transfer proceedings under 8. 145, gupra,26 JB. 118, where 25 B. 179, which 
took a diQerebt view U duienfed tram ; the Calcutta High Court to 2 CL.J. 61*. took the 
tame view as the Madras High Court and* explained the doubt raised in 2 8 0.709. Tbe 
omission ot tbs word "Criminuf* In 6ab*clBOse (ii)aad (lii) has praottoally overruled the view 
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tftkeabj tbe Bombv Higb Oontt. proceediogs under 8.110, lupra, have been held b}' Ihe later 
rulings of the AlUbabad High Court to be traneferable under this section. l2 A L J. 736 ; 32 
A 642, althoogh tbe earlier rnllngs lu 16 A. 9; 19 A. 231 and 30 A. 47 took a different view. 
Tbc Madras Bigb Conrt in 34 U. 186 applied the prtnelple of tbe decision In 16 A. 9 and 30 
A. 47 to applications for transfer of prooeedinga under S. 19S, iupra, and held that such 
proceedings could not be transferred, as anj transfer so made would be IneSeeiiTe and futile 
unless tbe Coort to which it was transferred was subordinate to snob Court. An inquirf 
under the provisions of Act XIII of 16S1 (Breach of Contract) Is not outside the purview of 
this rection and can be transferred by the High Court. The inquiry under tbe said Act is an 
Inquiry by the Magistrate or Criminal Court within the Code, 49 A. 700 at 701. 

Pair and Impartial Inquiry cannot be had.— -In dealing with applications for 
transfer the High Court baa to consider not merely whether there has been any rfal bias 
in the mind of tbe Presiding Judge against the accused, bat also whether incidents may not 
have happened, which though they may be susceptible of explanation, and may have hap- 
pened, without any real bias in tbe mind of the Jodge, are nevertheless such ai are caloulated 
to create in tbe mind of tbe accused a reasonable apprehension that he m ty not have a fair 
and impartial trial.fl C W.N. 73 and 689 ; 30 Cr L.J. 728 at 730=117 lad. Cas 2l3; 13 Cr. 
L.J. 196; 27 Cr. L J. 836=99 Ind.Cas. 796; 19 A 64 ; IOC W.N. 411. “ It is not merely of 
some importance but of fandameotal importance that justice shonld, not only be done but 
should manifestly and undoubtedly be seen to be done *’ — per Beaart, C.J. in [1624] t K.B. 
296; tee also [1927] 2 R B. 475, actual 6s<ts need not be proved, 3 Lah. 443; 6 Lib 396, 
foUewd in 3 Lah 337 ; 29 Cr. L J- 867=111 Ind. Cas 431 ; 10 Lah. 223. Bias is oae thing 
tbe mere possibility of bias, however remote is another. Bisscaonotbe inferred from tbe 
mete refusal on the pact of the Magistrate to grsot adjournmeoti or other exercise of discre- 
tion, Rataelal S90, but a blaglstrate feltiog the pleader for tbe accused that unless tbe 
accused effected a compromise with the compltioaot tbe accused will b$ convicted and also 
tbe fact that the trying Magistrate Issued bailable warrant to arrest the accused in a summons- 
case are sufficient to raise a reasonable apptebeusion of bias m tbe mind of tbe Magistrate, 
250r. L J. 939-163 lad Cat 812. Where tbe clerk of tbe Justices was a member ofa firm 
of Solicitors who were professionally proseeutiog a claim for damages before the Justices, 
tbe Court qnasbed the proeeediogs holdingtbat tbeclerk could not serve two masters aud 
it was improper for him to be present with the Justioes where they were considering the 
case allbougb there was not tbe slightest BUggestloQ that be influenced the Justices. Of 
coune it Is not every apprehension of ibis sort that should be taken into consideration, but 
where tbe apprehension IS of .1 reasonable chsraoter, Ibeu notwitbstauding theremiybeno 
real bias In tbe mattes, the fact of the incident hiving taken place beingcalculated to raise 
aueh reisonable apprehension ought to beageound for allowing a tranifer 23 C 415; 19 A. 
64; 3 Lab 443; 29 C. 727 at 733; 33 C. 1183 at 118); 18 Cr. L J. 641-40 Ind Cas. 252; 
18 Cr. L J. 719 — 43 Ind. Cat 719 ; 9 C W.N. 613 ; 8 C.W N. 77. The law requires that it 
should be made to appear to the High Court that a fair aod impartial trial cannot be had, 
before It cau act under this sectiou and tbe High Court should not be doing its duty if U 
pretended to accept as reasonable groouds which it knew to be ioinCSelent and anreaeonable, 
■Imply because the liligantt were foolish euougb to entertain them To extend tbe rule 
further will be to eneoutige a distrust In the integrity and independence of the Magiiterlal 
Courts in this conniry which would emounl to a eetlout evil. It is tbe duty of the nigh 
Court to apply the rule unless it is satisfied that there is a reasonable apprehension that the 
aoeused will DOt have a lair and impartial trial Id the Goort before which their case is at 
present, 10 C.W.N. 441 at 411=3 Cr, L.J. 3T9, /oKorrei in 30 Cf LJ.yaSat 730=117 Ind. 
Oai. 213. It hat been pointed out over and over again that what the Iligh Court baa to 
consider is not whether any real bits cxiste in the miad of the Presiding Judge sgiiost an 
accused but tbe question is whether circumaUncee do not exist which though they may be 
susceptible of explanation are nevertheless calenUted to create lu the mind of the accused a 
reasonable apprebeDtion that he would not have a fair aod impartial trial. In determining 
whether It it reasonable or not we have not to eome to a eonelniion on abstract pnneiplee 
but have to beat in mind the degree of lotelligeace of the accused. At observed In Sergrant 
JI9 
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V. DaJe, fn such matters the law has regard not so much to the motives which might be 
supposed to bias tbs Judge as to tbs sasceptibllitiss of tbelitfgaClag parties. One important 
object is to cleat everything which might engender enspicion and distrust of the tribunal 
and so to promote the feeling of conSdeocQ in the administration of Jnstice so essential to 
the social order and security, 6 Lah. 396, /oZioteed in 30 Cr. L.J, 129«113 Ind. Cas. 321; 
^8 Cr.L J. 767s:°i01 Ind. Cas. 227 ; 21 Cp LJ. 501a56 Ind. Cas. 661; 22 Cr L J. 726=61 
Ind. Cas. 23 *> 26 £.L J. 1250=29 Cr> t<.3. 7SOa3li0 Ind. Cas. 686. The question is not 
whether the belie! is reasonable or unreasonable but whether it exists or not, though the 
only way o! deciding whether it exiata or not ia to see whether it might reasonably be 
expected to exist in a person of the standard of intelligence and honesty common in the 
class to which the accused belongs, 27 Cr. L J. 833 = 93 Ind Gas. 793, followed in 28 Cr. D.J. 
183 (2) = 59 Ind. Cas 860 (2) ; See al8o29 Cr. L J. 620 {1) = 109 Ind. Cas. 812 (2). Next in 

importance of deciding a ease fairly and icapartially is the importance of conductiog oneself 
in such a manner as to inspire in the minds of the parties a confidence that nothing but 
absolute justice wculd be done to them. And if by reason of the words or conduct of a 
Hagistrate or Judge before whom a case ia pending, any party retsonsbly apprehends that 
there is a hiss against him in the mind of the officer concerned, it would be expedient in tbe 
ends of justice to transfer the ease from bis file althougb there may not be actual bias, 
28 0. 709: 25 C 727; 20 Cr. L J 566=52 lad, Cas. 6] ; 35 A 5. Although the facts alleged 
do net show bias, or prejudice in the mind of the Magtstrais yet if they are such as is likely 
to raise a reasonable apprehension to the mind of the accused that.be ts not likely to have a 
fail and impartial trial. It is advisablflto order atraosfer, 12 A.L.J. 736 ; 19 A. 64; 35A 9; 
28 0.297: 2S B. 179; Weir 11.678; 21 Cr.L. J. 504= 56 Ind. Cas. 664; 25 Cr. L J 590=81 
iBd.Caa 78;25Cr L J. 638=81 lad. Cas. 126 ; 29 Cr. L.3. 750=110 Ind Cas. 686. Todecide 
what (s reasonable, regard most be had to the degree of Intelfigence possessed by the accused, 

3 L&h. 443 It U difficult to lay down any hard and fast role nnder which a transfer should 
ha made, for tbe circumstances of one oase might dlSet from those of another. Tbe principle 
underlying tbe decisions of the various easea goes to establish that if there are olroumstanees 
fn a ease which raise a lensouabfe appreheoeioa in the miod of the accused person chat he 
would not receive fair dealing at hie trial, tbe eaee should be transferred to a calmer atmos- 
phete, 9 Fat L.T. 63=25 Cr. L J. 580=81 Ind Caa. 78 f 15 Cr L J. 543=24 Ind Cae 951 ; 
33 A. S. It ie one of tbe elementary priociplee ot administration of jostice that a judicial 
Officer who is called npon to decide a matter of controversy must exercise his own independent 
judgment alter hearing the parties concerned It is tbe privilege as well as tbe duty of the 
Presiding Officer of a Court of j'uetice to form his own opinion on the question foe decision 
before him and to act accordingly. He ought not if it were, to mortgage his mind to 
another officer and to seek instructions from the latter whenever he is called upon to decide a 
difficult or important question. A magistrate who does so abdicates his proper fanctions and 
discloses a lamentable lack of seose of responsibility. Both the Subordinate Uagistrats 
who consnlts his Boperiot and tbe anpeilor Magistrate in advising bim in connection with 
judicial matters in which orders have to he passed by tbe trying Magistrate himself, though 
acting with the best of intention eannotbe deemed to have acted properly and such condnet 
was certainly caicniated to raise in the mind of tbe accused a reasonable apprehension to 
bring the case within tbe rule laid down In Seargent v. Dale which is regarded by the 
Courts In Eogland and India as th( leading antboilty on the subject of transfer of cases, 

9 Lab. 537 at 542. The use of stroug language by a Court is never calculated to satisfy the 
litigant public before it An officer is somstimes bound to feel strongly on particular 
occasions but as soon as he expresses himself strongly ha gives himself away and if he raises 
by bis language an apprehension In the mind of a party that an officer is prejudiced be his 
only himself to thank. Besides, a calm state of mind la absolutely essentiat for the disposal 
of all cases, 47 A. 233. Transfera ought, in principle to be very difficult to obtafn because 
nothing so undermines the feellog of xeaponslbility of Magistrates and their own 
self-respect in tbe adj’udlcatlon of eases as ordering transfers from their files when they are 
onoe in possession of a case. Bat on tbe other hand, when It Is found that there is a degree 
ot aasooiation between the hfagistrate and one or other of tbe parties to a case and one of 
the parties may have some financial hold ever the Magistrate, It Is undesirable to have the 
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cftse adjodicated by that Magistrato, 21 Cr. LJ. 8i3=SS Ind. Caa. 923. Tbe Higb Court 
while making an orderin a transfer application cannot take into consideration tbe oScet 
Ua order would have on the authoiity and cepntation of the officer concerned. The High 
■Court will not transfer the case merely in deference to the snsceptibllities of the 
-aconsed. The application for transfer mast be based on the ground that the 
applicant will not have a fair and impartial tnal, and the apprehension must be shown 
to be reasonable, 10 C.W.K. 4li ; Weir II, S78 ; 36 A. 239 ; 10 Cr. L.J. 2«=3 Ini. 
Cat. 88. The mere fact that a case against a Hindu of desecrating the tomb of aMsbomedan 
saint is tried by an Honorary Mahomedan Magistrate willnotgirea reasonable cause for 
apprehension that he will not hsTB a fair trial. An intolerable position would arise it it 
were open to any accused person in a case of commnnal or guar* communal nature to 
object to a Hindu Magistrate trying the case merely bceansa the accused happens to be a 
Mahomedan or vice versa, 28 Cr. L,J. 893 — 103 Ind. Cas 226. It is not sufficient that the 
accused apprehends that he will not bare a fairtrUl but he must satisfy tbe Court by cleat 
and Ttnimpeachable evidence that the trying Magistrate has by sura personal conduct rendered 
himself unfit or is unlikely to give tbe accused a fait ttial, 28 Cr. L 3. 73= 69 lad. Caa. 105 
seealso28 Cr. L J. 502 (1)=103 Ind. Cat. 230 (Ij; 28 Cr. LJ SOSolOS lad Cas. 628 ; 
27 Cr. L J. I135«>93 Ind. Cas. 7SS. Decided cases seem to snggest that tbe right of transfer 
is to be governed by what the accused thinks are his prospects of securing a fair and impar* 
tlal trial and not as to whether prejudice exists or not !o the mind of the trial Magistrate. 
29 Cr, L J. 730=110 Ind. Oaa 630. Itlsdiffionit to follow this reasoning. It is for the 
High Court to satisfy itself that on the facta disclosed there fa a reasonable apprehension 
of the accused not having a fall trial. The law laid down in, 36 A. 239. after a full and 
exhaustive review of all the authorities is certainly in eoDsoDanee with tbs general prlooi* 
pies of law and the me-ialag and spirit of this section, otherwise tbe discretion of the High 
Court would bo fettered and coutrollcd by tbe opiuion of tbe aceuted, 18Cr. LJ. 670 at 
671*72=49 Ind. Cat. 316. See 29 A.L.J. 12$0w29 Cr.L.J. 229= 107 Ind. Cat. 160 ; 10 Lah. 223> 
What would amount to reasonable apprebeoaion would depend on eirenmitaDees of eaeb 
■case and should be decided with ttietcnce to the luoideots of the ease and the auiroundiug 
mireomstanoci. In deletminiog whether the application is reasonable, it is the duty of 
tbe Court to place itself in the position of the accused and consider the facts andclroumstanoel 
attending hli position. Abstract reasonableness ought not to be Ibe slsndstd, 33 C. 1183, 
Confidence in the admloistratioa of jusUce is an esseatiol element in good Qovernment, and 
a reasonable apprehension of a failure of justice in tbe mind of the accused should be taken 
into consideration on an application for transfer, 36 C 904. The Court in considering 
whether the apprehension of the accused fa reasonable, will have to try and place itself in tbe 
position of an accused person and look at tbe niattcr from that point of view The matter 
does not depend on the way In which the Judge would regard It himself, 39 C.L.J, 339=23 
Cr. L J. 944=81 Ind Cas. S60. Where a blaglatrata ccmmeoeed the trial of a case on a 
gazetted holiday at the request of the roIice-Offioer and examined ail the witnesses for the 
prosecution on tbe same day, it was held that that fact was sufficient to create a reasonable 
apprehension in the mind of the accused that be will not have a fait and impartial trial, 
29 Cr. L J. 294=107 Ind, Cat, 773- So also where a magistrate receives private communi* 
cation from parties or their Couniel In pending cases. SO Cr L.J. 1043 at 1049. There is no 
rule of law against a pleader appeariog to tbe Court of his father, tbe Pre.tding Officer, and 
the mere fact that the son ol tbe Sfagislnte appears as a plaodcr in a case before him cannot 
be urged as a valid ground lor transfer ol the cue 28 Cr. L J. 440-83 Ind. Cat. 58. II a case 
was to be transferred on every occasion oo which a^Isgistrate seacnl years before bad mbbed 
shoulders with somebody who was either a eompUiaant Orarespoodentoran Advocate In' tht 
case, tbe whole of the judicial work in Ihlt country would come to an end, 30 Cr. L J. 522 = 
Its Ind. Cat. 64 1. Bat tbe Calcutta High Court tn 28 Cr. LJ. 1183 - 83 Ini. Caa. 607. held 
that it was undesirable that a member of the legal profession should practice in a Cenrt pre- 
sided over by a near relstion and where one of the practitioner's engaged is a near relation of 
tbe presiding Magislrate, tbe case onght to be transferred te some other 3tsgiitrat>. The 
position of an aoensod person must always beeueot anxiety and suspense and It Is not right 
that ths palnluloess ol such a poeillon ihocld be enhanced by asythisg that eculd teggest to 
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bim that his gailt is a fotegooe cohcIubioq in tha jnind o{ tbs Magistrate who is to irj him. 
The accosed or bis Counsel sbonld not be put to the necessity of remoring 'any impression 
from the Court T?hich is not based on any evidence in the trial. It is important that ail parties 
should have confidence in the tribunal before which they appear. It is also important that 
nothing shonld be done to encourage any want of confidence nhen there is no sufficientfonn- 
dation for that want of confidence 6Bom L1L8S6. Thera is a tendency on the part of accused 
persons to come up to the High Court for a transfer whenever there is an order passed by the 
trying Court adverse to them hut suoh an order passed icna fide even though mistaken or 
erroneous in the exercise of hie jurisdiction can be no ground for a transfer hot it will be 
otherwise if the Magistrate had acted upon information outside the record or acted otherwise 
irregularly which would naturally raise a reasonable apprehension in the mind of the accused. 
30 Cr. L.d. 728 at 731=117 Ind. Cas. 213. It ia inadvisable for a Magistrate toofier aeeat on 
the dais while he is trying a case, to a private person more especially if he is Interested in the 
case. It is unfortunate for Judges and Magistrates to invite their friends to come to 
Court while the Court is sitting and give them seals on the dais The practice is one that 
should be discouraged for a Court of Law is not a place ofamneement. A Magistrate will 
be lU-adviscd in Teeeivicg vieit'i from the paiiies before him, as by so doing, he laja bimself 
open to an imputation which no donbt may not contain a grain of truth. Judicial ofScers 
should be careful to avoid the opportunity of having such imputations made against them. 
Where a Ma^stiate trying a ease has been acting indiscriminately in the manner stated 
above, it will certainly give rise to a reasonable apprehension of not having a fair trisl and 
it is desirable that the case should be transferred to some other Magistrate, 27 Cr. L J 998= 
93 Ind. Caa. 662. The trying Magistrate accepting in ignorance the hospitality of the 
complainant's son in a case before him will raise a reasonable apprehension in the mind of 
the ftcoused that he will not have a fair and impartial trial before the Magistrate, 27 Cr. 
LJ. 663=99 Ind. Cas. 133. The apprehension that a Buboidinaie Magistrate will be in* 
fluenced by the lIl-wUl which his superior Magistrate bore towards an accused is so ground 
for transferring a ease outside a sub'divlsioo. To allow such transfers would, as observed In 
10 O.V N. 991=3 Cr. L J. 379, be to encourage a distrust in the integrity and independence 
of the Magisterial Courts in this country which would azccunt to a serious evil, 27 Cr. 
L J. 802=95 Ind, Cas 466. Bee also 9 Cr. L J. 251. Unleis feme cause is shown for believ- 
ing that a Magistrate is likely to be prejudiced or Influenced by any improper motive m the 
decision of the case, tbe High Court will support the Msgislrato trying tbe case. Itia 
highly improper by a transfer of tbe case by tbe High Court to throw a giatnitous insult on 
tbe Magistrate, Ratanlal 323. Graotiog bail in a noo-bailable oflence is a matter of discre- 
tion with tbe Court and failure to grant bail is no ground for transferring the case to another 
Court, 27 Cr. L.J. 659=93 Ind. Cas. 939. Tbe mere fact in another case on other evidence 
the Court may have come to a particular coDcIosioD is not by itrelf sufSoient ground for a 
transfer. 10 Cr. L.J. 299 = 3 Ind Cas. 88 where 1 C. W N. 426 is /olfoued. Opinion expressed in 
a cross case on tbe evidence judicially recorded is not ipeo facto a sufficient ground for 
transfer 29 Cr. L.3. 589 (1)=109 Ind. Cas. 605 ; 28 Cr. L J. 769 = 110 Ind. Cas. 801 ; 33 A. SS3; 
36 0 904. A case should not be transferred where tbe apprehension in tbe mind of tbe 
accused that he will not have a lair and Impartial trial is created by the accused himself in 
casting grave aspersions on the character of the trying Magistrate in tbe transfer application 
itself, 27 Cr. L.J. 939=96 Ind. Cas 395. Oranting of unnecessary adjournments on several 
occasions for eoabling the complainant to appear la po ground for transferring a c»fe, 27 Cr. 

L J. 1022=96 Ind.Caa 878; while prompt disposal of a criminal case is a matter of Importance 
it is equally even of greater importance to pay proper attention to the procedure prescribed by 
law so as to ensure on tbe one hand a fair trial t o tbe accused and at tbe same time to leave 
no loophole for any failure of justice resulting from the defects of procedure, 29 Cr. 
L.J. 769=110 Ind.Cae. 801. When personal allegations are made against a trying Megistrafe 
lor B transfer'of a case pending before him snob allegations are to be clearly established 
before tbe case'is transferred, Ratanlal 590 Where a Magistrate bad interested bimself In a 
casepending before bim in tba way of obtaining a eeUJement by tbeparties, it was to tba 
Interest of both parties and also fair to tbe Magistrate bimself that he should not bear the 
case, 47 A. 411 where IB C. L. J, 150=14 Cr. LJ. 602=21 InJ, Cas. 474 \t JoUoueii 
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'26 Cr. LJ. I3l7=89 lod. Cat. 261. TbA fact that tbe Magistrate of the District 
Ta%j be cited as a tRitcess (ac the pcoaecatloa ia a case tried before aaothec 
Magistrate ia tbe same District rrtll not sfiord a valid groand for transfer of tho cise 
asitrrill not prejadice the accused 1 q any vaf « 27 Cr. L J. 34}s92 lad. Cas. 833. 
There ia do clear law as regards tbe procedure in eouater-casea, a defect srhicb the Legislature 
ought to remedy. It is a generally recognized rule that couater*caaes should be tried m 
quick successiOD by tbe same Judge srho aboutd not pronounce judgment until the bearing 
of both cases is finished. This precludes tbe danger of an accused being convicted before 
bis tvfaole case is before tbs Court and also prevents (bare being coodieting judgments upon 
aimilar {acta. But at the same time the mta Involves obvious difficulty. It seems to 
iofringe the fnndamental pricclple that the Court must not import any facts into a case 

vrhich are not to be found on the record The only way in which such a procedure 

can he justided is by setting up a fiction that tbe case aod coautefcaae are really one and 

this fiction shonid be made a reality by statnte But whether there 

be a statutory enactment or not the point remains, that for praotieal purposes a case 
audits counter are one, 1929 U.W.H. 883 at 834. Connter-eases should be tried simul* 
iineously and contemporaneously. Cross'ComplalQts should ordinarily be disposed of by 
the same Magistrate, 29 Cr. L J. 634—111 lad. Cas. 634. But they should be dealt 
wjth wholly separately from each other, each on its merits and npon facts andcircum* 
stances appearing therein; jodgment in both cases should be prononneed, if possible, after 
both the trials are completed at one and the same time, 23 C W.N. 437 b26 Cf. L J. 6S«83 
lad. Cas, 825 ; 29 Cr. L.J. lOS9all2 Ind. Csis. 883. The Court ought to keep tbe evidence 
in each ease separate and deliver separate jadgments, 28 Cr. LJ 234—99 lud. Cat. 
126, But see the obsetretloos io 1929 U.W.H. 883 at B34 given above lu tbe absaoea 
«l any relevaut proeeduta to be fcllcwed In tbe Code, no definite law could be laid down as 
to procedure when there are two eottate^ea^es between tbe same parties. Each cue has to 
be decided accordlog to its requirements. Whether the accused iu one ease should he allowed 
to go 00 with the countefcsse io which be is the complainant or should not bo compelled to 
go with his case before the case against him is finished are eouildoratioos which should 
he decided by the Court in theeltoumstaoeesof each particular ease, 49 C L J. 383 /oUoiofnp 
42&LJ 83, A ease and coouter-case arising out of the same afialr should always, if 
practicable bo tried by the samb magistrate as no Court can grasp tbe real facts unless it tries 
both cases ; when the chsrge against one of the contending parties Is triable by the Magistrate 
but tbe one against tbe other party U triable by the Coart of Bession tbe proper procedure is 
to commit both the eases to the Court of Sesston, 1929 U.W.H. 831, Tbe Code is silent with 
vegard to tbe procedure to be adopted ia tbe trial of counter-cases and it should not belaiddown 
•I a rigid rule of law that a particular couiso should be adopted, 28 Cr L.J. 1613 — 90 Ind. 
-Cas. 719; and If a Magistrate In tryiog counter cases makes an emphatio pronouncement in 
one cate so as to prejudice the defence la tbe counter-case on the merits, it wilt aSord a 
good ground for tbe transfer of the case left undisposed of to some other Magistrate, 39 U. 
233; gU.LT.162asl910 U.W.H. 733=ti Cr. L J. 702 - 8 Ind Cat. T21 ; 13 Cr. L J. 532^ 
IS Ind. Cat. 8c4 hut see 1 C.H.H. 428 ; 6 Bora. L R, 1093 acd also 33 A. 533 where it was 
held that the fact that a Court before which two cross casts of rioilog were tried, expressed 
opinions to tome extent unfavourable to tbe accused in the second case is no ground for 
boldiog thet the court was incompetent to try tbe second casa The fact that in a similar 
oaae tbe Magistrate came to a particular couclusloa on the evidence in that case is no ground 
for a traoifet. So C. 994. Tbe principle maintained is that tbe Mcnsed has no reasonable 
Xronndformppreheosion that be will not have a fair trial merely because tbe Judge in the 
former proceeding arising out of a eounterrosae to the present case has expressed certaiu views 
npon the evidence lu that cate as to which of the two verslout is correct. Tbe basis of tbs 
xuUng is that Judges are presumed to be np-right men who will epproach each esse from the 
polot-ol-vlew of that case alone and not permit their minds to be eSeeted in any way by 
anything that haa gone before that ease. It eanoot be believed that J udgea are to easily pre* 
judieed that because one {oeideuts! psrt et the case before them boa been decided In a 
preTlouB ease they will abut tbelr ayes entirely to anything that may be alleged In favour of 
tbe accused to a aubseqneat trial, 1917 Pat 39— 1 Pat L.J. 399 b 18 Cr.L.J. S9 at 93-37 lad. 
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Ca9< 159. The faci that the trjiog MagUtnta la his execotiTs capacity is eabordlcate to 
the District hfagislratc who has tahen a stroDg view ot the ease U by itaoll no ground for a 
transfer of the case. 22 Cf. L.J. 257-60 lad. Cas. 657. The f-wt that the District Msgislrat* 
took action against the accused, being satUGcd that a yirima/ucie case was made out which 
ought to be inquired into by the Criminal Court and eveu sent a note to the trying Magistrate 
asking him to inlurm him whether the accosed was charged or discharged, U no ground for a 
transfer ol the case outside the District unless it was proved that the District Magistrate was 
influencing the result of the case directly or indirectly, 28 Cr. L.J..190s 09 Ind. Cai. 862 
Where a Dindu hfabomedan dispute it ioTOlved Id n criminal case, it is desirable that the 
District Magistrate himself should Inquire luto It, 25 Cr. L J. 1056-87 Ind. Cas.976; 16Cr. 
L.J. 213—27 Ind Cas. 887, See also 27 Cr.L.J. 1381-98 Ind Cas. 607 and insueh adispuU 
an European Magistrate, if possible, should try the case, 28 Cr. L.J. 583= 102 Ind. Cas. 556. 

Some question of law of unusual difficulty Is likely to arise.— In 7 Bom. 
L.E. 637, the Bombay High Court transferred a case on the file ol a Magistrate on the sol# 
ground that it was quite possible that some qno‘t ons or several questions o! law of unnsual 
diflicuU j may arise, and directed the commitment of the case to the Court ol Session remark- 
ing that the trying Magistrate Is ns competent as any other Magistrate in India to try the 
case. It a Bench ot Magistrate, before whom a case Is peoding is of opinion that the case 
involves difiieult questions of law which cannot be properly tried by tba Bench, it should 

move the matter officially and tot leave it to a private parly to move for a transfer of the 
case. 23 Cr LJ. 12|=i06 Ind. Cas 716. 

View of the place Is necessary : Sub-section (I> (c).— Bs. 5S9B and 556, s"/r» 
permit a Magistrate to view Ihu place In which an oOetee li alleged to have been eommiUed 
and Buob iuspeotioo should be made for the purpose ot enabling the Magistrate to uodet' 
stand boiler the •vidence which Is laid before him and it most be strictly confined to that 
and he eheuld then iuvarl.ably bo aecompauled by both parties ot their represeutatlves, 19M. 
2B3 at 266 ; 45 M L d. 273 = 18 L.W. U3; 37 C 340; 19 A. 302. \ 

Tend to the general convenience of parties or witnesses : Sub-sectloa 
ft) (df.— When a complainant chose to go to a particular District and as the aooused also 
wished to be tried there euly, It was held that the High Court could under this seciion direct 
that the Inal might bo proceeded with before the Se^sious Judgs of that District although 
the oCence was alleged to have been committed lo another District. 2 Bom. L. R. 394, and 
Id 8 C Vf N 75, when a traosfor was made at the instance ot the accused the complaluaut 
pleaded poverty and alleged that the transfer would subject him to uuneeessary expenso 
which he could not aQerd to Incur, the Court directed that the expeusa of the witnesses 
ehouid be borne by the Crown ; convenience ot the parties Is one of the chief considersttons 
for a transfer, 8 C.L.3. 59, For purposes of transfer under this section it U the convenience 
of the Bccuaed rather than that of the complaiuaot that ought to be taken into consideration. 

27 Cr LJ 56S-94Ind, Cas. ISl. 

Order expedient for the ends of Justice or required by some provision of 
law : Sub-section (l)(e). — This cUa«« refers to the expediency for the ends ot justice and 
not to expediency from any political point-of.view. It is the duty of the High Court to 
have due regard for the importance o! sccariog the confidence of the public generally, and 
of every section ol the community Interested In the result, in particular In the faicuesa aad 
impartiality of the trial that is going to be held; but it la equ.aliy its duty to sea that no 
undue regard it thown to abnormal sufoeptlbillllesof auy section ol the public from an 
appreben»K>n of ulterior consequences. If that were done it would result In the obvious 
Injustiee ol ibonlng greater consideration to tbe less peaceful than to the more peaceful, 

25 C. 727 at 721. The importanee of havioga fair and Impartial trial ranks very much 
highir than the eonveaience ol parties and Witnesses and the eonvenienca of the Court In 
having a local inspoelion. Ibid at 733 Seo also 23 C. 493 

Conrts are established for the due adminiitratioa of jUiUee aud they must be prepared 
to make every sacrifice to bring U about. Delay, expense, Ineonvenienoa or public policy 

are eothlng before It. Everything musl be done subject to the oneobject of rendering 
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jostice'*. The fact tbat an acoQsed penon findi It anable to aecnre the attendance of a 
competent practitionec of the locality for his defence on account of the influence treilded bjr 
the complainant was held to be a good ground fortransfer, 26 Cr. L J. 1272 b 8S Ind. Css. 
lOiS. The fact that the complaint is the ont-come of communal feeling at the localitjr and 
the inability of one party to produce their rrltnesses before the Court and giro eridence 
Trithout a certain amount of fear as regards the safety of the witnesses at the hands of the 
opposite party, was held to be a suffieientground foe a transfer of the case from the Magistrate 
of the particular locality trying the case, 27 Cr. L.J. <391 = 98 Ind. Cas. 607 (2). Counter 
cases sbonld be tried simnltaneonslyand contemporaneously. But they should be dealt with 
wholly separately from each other, each upon Its own merits and upon facts and cirnm* 
stances appearing therein ; the judgment in both oases, should if possible be pronounced at 
the same time after bath the trials are over. 28 C.W.H- 887=26 Cr.L J, 63=83 Ind Cas. 625. 
The Code is silent with regard to the procednre to be adopted In such circumstances and it 
should not be laid down as a rigid rule of law that a particular coarse must be adopted lu all 
cases, 26 Cr.L.J.16!S-90 Ind Caa. 719. See the observations in 1929 U.W.N. 833 at 884 in this 
connection. If a Magistrate in trying coanter-casea makes an emphatic prononneement in 
one case on the merits ao as to prejudice the defence of the accused in the other case it will 
aflord a good ground for the transfer of the case left undisposed of to some other Magistrate 
for the ends of justice. 30 U.213: 13Cr L.d.S32=l5 Ind. Cas. 804 ; 4CWN. 824. In 
the absence of any relevant procedure in the coda DO definite law could be laid down as to 
the procedure to be followed when there are two counter-cases between the same parties. 
Each case has to be decided according to its tequireroents, whether the accused in one case 
ahonld be allowed to go on with the counter-case In which be is the complainant or should not 
be compelled to go ou with his esee before the case agamst him is finished are considerations 
which should he decided by the Court ia the circumstances ot each particular case, 49 C.L.J. 
S3B follOKXng 42 C L.J 83 Where a Uagistralo was present at a search made dunng police 
investlgttion and in ail probability he came to know of some facts in conneotlen with 
theease itii expedient that tbecsse should be tried by some other Msgistnta, 5 C.W.N. 
864 see also 27 Cr. L.J. 841=93 Ind. Cas. 764 The fact that a Bessions Judge has beard and 
disposed of of the appeals of eeseralcouvictcd persons accused ot a particular dacoity, will 
not necessarily debar him from hearing the appeals of ether porsoDS jointly accused of the 
same dacoity but were arrested and convicted lubsequently, 22 Cr. L J. 416=61 lad. 
Cas. 656. 

Bee the provisions of Ss. 191, 467 and 556 infra where a transfer is necessitated by the 
ptovliions ot the Code. 

Suh-sectlon (I), (III ; Any particular case or appeal. — This section which 
clothes the High Court with power to transfer any case from one Coart to another controls 
8s. 195 (31, 4T6A and <7CB, supra, 26 Cr. L J 796 = 85 Ind Cas. 423. The High Coart caa 
transfer only appeals actually existing It cannot direct that appeals in fuinre ehall when 
filed not be beard by the authority to which they are presented. Ratanlal 973. A case 
which bat not been validly instituted before an inferior Court cannot be transferred by the 
High Court to another Court so as to cooler Jurisdictioa on the latter Court to try the ease, 
17LW 69,/oilotnn7 9 A, 191 (P.C.l: 3 Bom L.R. 121. The ITigh Court can transfer under 
this section an appeal from one district to another district. The grounds stated for transfer- 
ring an appeal to the High Court in 6 H. 32 at 36 were as follows “ The public mind has for 
several months been In a state of aboormal exeltemeut about the convicted person. The 
melt conflicting views have been entertained as to his conduct and character by various 
offleialt as is apparent from the reports publUhed (ram time to time In the public jcumals. 
He is an old servant otOoveiumenl whobad been holding a very important past. And it 
seems desirable on all these accounts that the case should be transferred to the High Court, 
where it will have thi advantage of being heard before two JudgM cf the highest trlbnna], 
iustesd of by the tingle Judge of the subordinate tribunal, whose dedsioo as a Jodgsof an 
Appellate Court could not be expected to have the came weight at that of the High Court. 
The transfer is likely to tend to the quIeUogot the publle mind aud to be coadaelve to the 
InteresU of justice in that and other wave-. The High Court can transfer a ease eo the file 
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s. Ylll3ge Pancbayat Court under tbia seetiOQ road with 8. 6, supra, 49 189, following iS 

A. 167; 48 A. 23. 

Sub'«ection (I), (III). May be transferred to and tried before Itself.— Tbe 
High Court can transfer an appeal filed In the Sessions Court to itself for heating, 6 M. 32 ; 

Ratanlal 110 . 

Su'B-sectlon (2). — This eub'S^tion deals with transfer to itself from Courts other than 
the Court of a Presidency hlagistrate, and presectbes the procedure to be fallowed la the trial 
of such cases by the High Court, which is to be tbe same as that which would have been 
fallowed by the lower Court. The ezeeptioo is that continued in S. 267, supra, which lays 
down that the trial before the High Court is to be by Jury. 

Sub-section (3). — This eub-section enables tbe High Court to pass an order for tbe 
transfer of a case on a reference made to it by an inferior Court, or on the application of a 
party or it may act suo tnofu. The Crown, the accused, and tbe complainant are the only 
persons entitled to apply under this section. A petsou who merely lodges information and 
who ie not a complainant in the case has no locus standi to apply under this seotion, 4 Pat. 
XiJ. 656=:20 Cf. L.3. 643«°52 Ind. Gas. 424' S Bom. L.R. S69. A person at whose instance 
a case is instituted, say, by the police, IS a party interested within tbe meaning of this 
section. But he is cot a complainant within the meaning of sub-section (6) of this section. 
If the Legislature intended that the words “party interested'* should have tbe same 
meaning as the word “ complainant *' occurring in sub-section (8) there is no reason wby 
difierent words are introduced in the two sub sections. Therefore the right of a parson 
interes'ed to apply for a transfer is eubordinate to that of tbe Crowe, te., if tbe Pablio 
Pcoseoutor or other person coaduoting tbe pcosecutioo ou behalf of the Crown U unwillmg 
to have the case transferred, tbe person at whose instance tbe case was launched, has no 
eight to get thecsse tranaferred, 26 Or. L.J. 1249— 88 Ind. Cas 993 where 4 Pat. L J. 69S** 
SOOr.LJ 649^92 lod. Gag. 424, is /oUotced. Tbe expression 'porfp inferesfei ’ ooonrriag 
herein does not neoessatify mean only a compUioant i.e,, a person presenting a oonplaiot at 
defined in 8, 4 (1) (A) supra, bub may inolude a police ioformaat. But where tbe conduct 
of a ease is m the hands of a Public Prosooutor and where there Is a conflict between tbe 
Public Prosecutor and tbe party interested 'the right of tbe former must prevail as the 
Public Prosecutor and not tbe Informant who Is primarily responsible tor the conduct cf the 
case. 57 U L J 947-30 L W. 640 fotiowino 26 Cr.L J. 1249-63 Ind. Gas. 993 and 6 Lah. 541; 
EeaaUo21Cr L.J. 64I-S7 lad. Cag 637. 

Sub-aection 14) —This sub-section lays down the manner in which an application 
under tbie eecCion is to be made by a private party, and is in accordance with the decision 
in 1 C 219 (F.B,). Every application is to be by motion supported by an affidavit or affirma- 
tion. The Legislature undoubtedly intended to proteot an accused person from the ordeal 
of examination as a witness and to render him incapable of making falsa statements on oath 
or otherwise as long as bis case is subjudtee, f9 A. 209 at 201. It is an unusual practice 
for Courts to receive affidavits or statements on oath of the accused persons for the purpose of 
applications for transfer and tbe practice even if ft be legal is not altogether a convenient one, 
and it would be a better practice certainly, if each affidavits setting forth tbe grounds of 
transfer are made by persons otber than tbe accused, 28 A. 331 at 332 where 19 A 200 is 
follotoed. The affidavit of an accused person cannot be accepted as a proper one, as no oath 
could be administered to him, and no prosecution for perjury will lie with regard to the 
allegations in his affidavit, Weir II, 666. It bad been an invariable practice of the HladraS 
High Court not to accept the scoused's affidavit In support of application for transfer, bat 
having regard to the provisioDscontained in the new s, 539Ai tn/ra, a practice has now 
sprung up of allowing tbe accused to swear to bia own affidavit in support of bis application 
for transfer and vnch affidavits are uow received by tbe High Court without any objection being 
raised. It was held in 3 Lah. 45 that (he prohibition coul-iloed In 8. 343, supra, evidently 
referred to the statement made by the accused in answer to qnestions put to him by the 
Contt end did not preclnde the accused from making an affidavit In support of an appliostion 
under this section. An application for transfer is not a pert of (bo defence of an acco^ 
person and a(atemea(i made by an accused la an affidavit in sopport of a transfer 
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ftpplieilion do not en]of Ibe tmmunitf conferred bf 8. 342, lupra apon nnsirert to 
qoMtioni pat to »cca»ed bj the Court irplng the cam, Thit view t^ken In 3L&h. 49 
Tfherothe AlUhabud rietr «rat coaiidered end dle<ented from end vres approred In 6 Lah. 
SI : ere also 28 Cr. L J. 168sQ9 Ind. Cat 609 ; bat la 29 Cr.L J. 336 nt 339 b 103 Ind. Cai. 
121 It was held that there caa be no doubt whatsrer according to the practice o( the 
Allahabad Hish Coart an accused penoo can legtlljr tender bli owe aSdivit In anpport o! 
an application for traotfer whether the affidavit U teaderrd and applicatloo made in a 
•nbordinalo Court or on the High Court and be can be prosecuted in regird to any falso 
atatemeots made in the affidavit. According to the well reeognlicd practice which prevail! 
wherever tho members of the English Dat practise. Counsel should never file an affidavit In 
• case in which be appear! protessionallp. The reaeoii fsobvions. To b'gin with it ham- 
pen with his freedom of action as an Advocate. Revidas he gives no his digniHed position of 
delacbmeot asan Advoeita and lowers himself to the level of a witness who his to support 
tbecaae of a pirticnlsr party by giving evidence on bit behalf. A Cinnsel when giving an 
sfijdavit does not exercise proper judgment ae a Counsel and be is lll'adviied in adoptlug the 
cause. 29 Cr.L.J. 229» 107 InO. Cts. 103. No affidavit is necessiry when an applieition for 
transfer IS mads by the Advocate Oenersl. 

Sub-seetton fSl— Before the amendment. theIBgb Court's power todlrectthe accused 
to exeente a band for piyment of costs to the person opposiog the application was conditioned 
on the conviction ol the aceosed. By the new amendment an order can bo made witbont 
any telereneo to the aecosed being convicted In the esse. 

Sub aection (6) —This sob section enacts tbit ‘ twentytour boors' notice in writing 
to the Public Proiecntor it necessity before hearing the application made by an aeensod 
person : inch oettee may not be necessary when the applioition is mads by a eomplainsot. 

Sub-section I6A) It sew and empowers the High Court to award rsisoaable costs In 
{avonroltbe person oppotlog the application when dumisaiog tbo same at IrWoIoni ee 
Teutious. This tub-section enables the Publio Prosscutor to claim costa in tbo High Court. 

Sub-Acctlon (7j«~S. 197. supru, refers to proaecutteo ol Judges and Pnblio Servants, 
and, under t&a( section, t&e Government fs empowered to dstermine tbo Coort la trltiek tb* 
trial I! to be held. 

Sub-aectlon (S).— This sub-teotlon has been redrafted and conaidetably modified to 
benefit the Accused, and to enable him to move the Higft Court for a transler of the case 
when be reasonably apprehends he will not have a fair and impartial trill, Tlia intention 
a! the Legislature however is not that the provision may be abuaed, and trisl wautanly 
protracted, 29 Cr. L.J. 939wlU Ind. Caa. 839. An application for the adjouenmeut of a 
case can DOW be madeat any ilago in thecourse of an fuquiry or trial; S7 U L.J- 763 at 763 
= 30 L.W. 883, no discretion is allowed to tbe Usgistrate and be is bound to adjourn 
without imposing any oonditloiis, 30 Cr.L.J. i04iall9 Ini. Css. 337. Before 
the amendment, tbo accused person was to notify bis inteutioa to ajply for traasfer 
befoK the commencement of the hesriDg. and she Court was bound to adjoarn 
tbe else only before Ibe accused was called to enter on bis defence; before tbe 
amendment a blagistrato may record the whole ol the prosecution evidence before 
adjourning the case, bat he has no eucb p>wec now. Tiie reference In this 
sub-section to * snguirp or trial ' is clearly intended to apply to those Inquiries or trials 
which are specially referred to In the earlier portion of the Code and it cannot apply to such 
things as the recording of a complaint which is not the inlention of tbe law. It may be 
that 8. £26 applies also to certain cases of qntsi-eivil nature such as inquiries into disputes 
about immoveable property but that does not in any way tooch the question, 5 Pat. 229. 

‘ Jnquiry or frtnl ' cannot therefore refer to tbe hearing of a transfer application under 
8. 623, supra, by a District Magistrate and this obviously cannot have been tbe intention of 
the Legislature. A District Magistrate hearing an applieition lor transfer of a case pending 
before A Subordinate Magistrate is not holdiogany Inquiry into the guilt or innocence or 
into the right! and liabilities of a party. The present law even at the risk of having Its 
aolicitoda ahHgi gtovidaa parties with ample opportunities of stiying proceedings and unless 
it would not be right to add to those opportunities by accepting 
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nu iaterpret&tiOQ o! this sub-secUoa by ioBistiug a fit&y of the bear'mg of the transfer appli&v 
tion by the District Magistrate to move the High Court to restrain i the bearing of the 
transfer application by the District Magistrate B Fat. 229 ; eee also 6 Pat- 593, which 
took the same view. In 6 Pat, 5S3 at S59, it was held that this subsection applies only 
to cases arising out of an oSence under the criminal law and not to proceedings of a civil 
nature under S. 145, supra, where wo have neither the Public Prosecutor nor complaiosnt 
or the accused to apply for a transfer and so such proceedings do not regniro the exercise of 
the very summary power of which this eub-section confers. See also SO O.L J. 331, to the 
same eSeot. Similarly when an application is made under this sub-section to postpone the 
hearing of security proGeediags under 8. 107, supra, the Court ia not divested of all jurisdic- 
tion to pass emergent orders under 8. 117 (Sj, supra. If the intention of the Legislature 
was to oast all jurisdiction it would be of no use to legislate that whan imcaedlata measures 
are necessary the Court could without deciding the case pass an urgent order until 
the final disposal of the ca<ie under S. 117 *3) supra. Therefore it ia unnecessary for the Court 
to stay all further proceedings completely, 26 338 28 Cr. L.J. 173^99 Ind. Cas. 903. 

When an application if made for postponement of the inquiry or trial, its jurisdiction does 
not entirely cease and it on pass any emergent order which the law authorises it to pass, 
29 Cr.L J. 448d08 Ind Cas. S67. Iq this sub-section the expression " before the accused 
ia cailed on for his 'defence" which occurred before the amendment is now omitted There- 
fore it is the duty of the Court when the accused notifies his intention to apply for a transfer 
to postpone the hearing at once. Theadjouromeut cannot be refused on the ground that it 
was made after the trial had begun aa euob application cau be made in the course of the trial 
and mast be granted. To refuse an adjournment for the purpose of moving the High Court 
lot a transfer is coiitriryto the terms of the section and to deny the accused the absolute 
light conferred on him by the etatuia andsneb refusal vitiates the whole proceedings, 
S7 M.Ii J. 753ss30 L.W. 8S3 But the pronouumog of the judgment is not part of the trial 
which la over before the judgment is pronounced- When an intention to apply for a transfer 
was expressed after (he argumeota wore closed but before tbe pronounoemaat 
of the judgtuetif, the hf,igtatrate*e refusal to adjourn was not a violation of the 
imperative provision contained ui thin sub-sectioa as tbe trial had been closed 
before the application was made, 53 M 33S. The Maeistrate >8 not entitled to leootd 
any evidence after an appltcatloo is made for an adjournment to move for n transfer, 
but should at once adjourn tbe case, 22 A 1^ d. 430^26 Cr. L J- !39 b 83 led. Cab. 699. 
where it was bald that it wa> the duty of the Court under tbe amended Code to postpone the 
care at once Tbs language of tbe aub-section is imperative. See also 9 Lah, 539 ; 29 Cr. 
L.J. 536=109 Ind Cas. 360, but tbe restriction aa to tbe application being made before the 
hearingof an appeil etill ovists Subsegueot proceedings after tbe application for adjourn- 
ment will certainly be void, 8 C.W.N. 71 ; 29 C. 211 i 3l C 713 ; 33 0. 11B3 ; 9 Lab. 937 ; 
22 Cr L J- 717‘=63 Ind, Cas. 877 ; 10 Cr. L J. 570=4 Ind. Cas. 379. Bee 33 U 701. as to 

the meaning of the words "commencemeat of hearing" which now applies to appeal only. 
There seems to be some misipprebensioo at tbe Bar as regards ths provisions of this sub- 
section as to the granting of the .adjouromeut cootempUtod. It seams to be thought that tbe 
postponment could be had in two insialments, on® m order to apply to the local authorities, 
District Magistrate etc. for transfer, and another time to apply to the High Court 
for transfer It ia overlooked, however, that the sub-seotioa in making it impota- 
tive to adjonrn the proccediQgs is confined to this seotion only and not to S, 528, tu/ra. 
To obtain an ndjourumcnt the accused has to notlly his inetntlon to apply 'under 
this section' -md ibero is no coinpoleioo to adjourn for every intention to apply for a 
transfer to anj Court other than tbe High Court. A District Magistrate when moved 
underB 576, vnfra, has power to withdraw any ea«o or recall any case he has msdeoverto 
any Subordinate Magistrate and this power he may exercise even at his own motion. 8. S2S, 
infra, does not impose any duty to adjourn tbe heating on the trial Court. Tbe ro-ason ia 
that ibe District Slagisirate Is on the vpot»nd not at a dUtcitioe like the High Court end there- 
fore there would bo do necessity to adjonm ths fae-irlog to move'lbe District Magist rite who 
fs on the spot. It la only when the tnlentioo ia to apply to tbe High Court which fsata 
dlaUnee, there Is a necessity to adjourn the haarlug to enable tbo accused to cover the 
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dhluiM kod apply to Ibe nigb Court. Kan applkatloo It nide, for an adjonrameot, it 
^T^] be prriotned that the application Is to be made to the High Court and not to the Dlt* 
tiict Magistrate and once a cate hat been adjourned and the accused has not takou adranlage 
ot it to more the High Court, he would not bo entitled to a second adjoumment, Tho ioteo' 
tion of the T^gltlaturo it not that the prAtltiont of thtt lub-tection may be nbuted aud tho 
applicant be entitled wantonly to protract lha trial in the flnt Court, 29 Cr.L J, 933>11I Ind. 
Cat. 65S. Application ioT trantier ougtit to bpe flitd at the carUcst opportunity atu.t tho 
occurrence of whatercr facta and eireumslances which are alleged nc affording rcaaonable basis 
for tueh application. If an acouted person notlAes his intention to apply for a transfer ot 
the case it Is tho duty ot the Magistrate to adjourn the ea<o so as to glre the accused 
reasonable time to make the application tor transfer. If after applying unsuccessfully 
to the High Court once, ha again notlftes hit Intention to apply a second time the tfaglstrato 
cannot refuse to adjourn the case and It la again bound to afford him a reasonable time, 
1929 U.W.N. S03. Following this deoltfon it has been held in soteral cases recently that the 
Magistrate is bound to adjourn a ease eten when the aecused notifies his Intention to apply 
for a transfer a second or ereo a third time at the language of (his sob'scctioa mabca no 
such restriction and in rome ot the applicationa for transfer to the Ifigh Court the cases 
were transterrrd solely on the ground of the Magistrate's refusti to adjourn the case 
as required by law. II an accused person with materials in bU hand for a transfer elects 
to lit qniet aad allows the trial to proceed, and a charge is framed against him ho has 
only himsell to tbanb, ISCr. L J. 636-21 Ind. Cai. 813 ; see also 17C.W.N.S36; 14 Cr. L.J. 
aSlsSOlnd. Cai. 112; 8C.W.N.9tO, 3t C.7IS: 19 M. 375. When a party applies to a Magis* 
tratc under this sub sectieo for the postponement ol the bearing to enable him to make as 
application for trantfer to another Coart, It is highly Improper for the MagUlrate to hold 
an Inquiry into the gtauods ot traasfer himself, as such a course would naturally cause, 
apprehansion in the mind of the party that he is not likely to have a falrand impartial trial, 
27 Cr. L J. 382*62 Ind. Cat. 814. Refusal by the Magisimto to adjourn the betrlDg Isa 
sufficient ground for transfer from hit file unless there was no intentioD whatever to move 
for a transfer, 20 Sind. L.R. 12, tee also 26 A.L.J. 1321-29 Cr L J. 671-110 Ind. Cal. 223. 

Sub-aectlon (9).— This sab-seetlon it new and it is enacted that a trial before the 
Sessions Court need not he adjourned it the Presiding Judgo is of opinion that the 
applicant having bid a ressonable opportunity of moving tho lllgb Court bad faitod to do so. 
As matter of practice Sessions cases sre posted for trial for definite dates and sdjouromenta 
are rarely granted or never granted. 

526A. (i) Where any ■person subject to the Naval Discipline Act 

or fo the Army Act or to the Air Force Act isaccus- 
lligh Court to trans- ed of any offence such as is referred to in proviso 
fer for trial to itself In . \ . a ^ ,j aj a 

certain cases. W *0 section 41 oj the Army Act, the Advocate 

General shall, if so instructed by the competent 
authority, apply to the Nigh Court for the committal or transfer of the 
case to that High Court and thereupon the High Court shall order that 
the case be committed for trial to or be transferred to itself and shall 
thereafter proceed to try the case by jury. 

(2) The Governor General in Council may, by notification in the 
Gazette of India, declare any officer to be the competent authority for 
the purpose of issuing instructions under suh'section {!) in regard to 
any dass of cases specified in the notification. 

This soetion has been newly added by Aot SIX of 1923 empowering the Xligb Court t» 
transfer to Itself certain cases on the application of the Advocate General. Bee In this oonneo* 
tion, SO & 30 Vict. C. 100', U& 45 Viet. OM ; 7 & SGeo. 5 C. 51. 
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ofiioial or demi-official letter from the DUtriet Magistrate as represcntiag the Cronn but by 
the Public Prosecutor moving in open Court for transfer under this section, 22 A.L.J. 1102 
= 26 Or. L.J. 367 84 Ind. Cas 719. 

Sub-section (2).— For purposes of this seotion all Presidency Magistrates are sub- 
ordinate to the Chief presidency Magiatrato,ifa<f. Cr. Ettlss 0/ Pr. Rule 12. A Magistrate 
vrho Is subordinate to the Sub-divisional Magistrate is also subordinate to the District 
Magistrate for purposes oi this aeolion, 14 K. 393. A District Magistrate and a Sub-dm- 
elona! Magistrate have co-ordinate authority over Magistrates subordinate to tbe latter ; ncd 
therefore where Sub-divisional Magistrate refused to transfer a case, District Bfagistrate can 
entertain an application for transfer and also transfer tbe case ; but In so doing be cannot 
examine tbe reasons given by a eo-ordinata nntfaority and find that authority to be wrong 
and has transferred or refused to transfer on insufficient grounds, 26 M 13 ; 130 Cr. L.J. 782 
»17 Ind. Cas. 414 ; S L.W, 372 ; 43 M. 7St ; 14 U. 3S9 ; see also 30 Cr L.J. eS4sll6 Ind. 
Gas 751. Under this section a Sub-divtsional Magistrate has power to withdraw any ca<e 
pending before a Subordinate Magistrate But tbe section cannot be so read as to imply 
that after a District Magistrate has transferred a case from one file to the file of another 
Magistrate, a Sub divisional Magistrate who is subordinate to tbe District Magistrate, has 
jurisdiction to nullify that order by ordering a ftaab transfer of the case to bis own file. 
There Is a clash of jurisdiction and authority in a case like this and tbe order of transfer by 
the Sub-divisional Magistrate was uffra vires 47 A. 288 Where a competent Magistrate 
had transferred n case alter hearing both the parties a snpetior Magistrate will not be acting 
properly in transferring the case to tbe Magistrate on whose file tbe ease was at first without 
hearingthe complainant. 1920 M.V.H. 767sl2 L W. 633=22 Cr. L.J. 199=60 Ind. Cas. 55, 
Aq Additional District iMagistrato is sobordinate to the District tiagistrate for 
purposes of this BcetiOD. 34 C. 918. An additional Chief Presidency Magistrate is suberdl* 
nata to the Chief Presidency Magistrate who has power under this section to make as 
order withdrawing a case made over by the former to another Presidency Magistrate foe 
disposal, 91 C. 820 where 49 M 791 and 14 M. 399 are relied on and 26 M ISO not followed. 
It is only after wlthdrawlog a case pending before a Subordinate Magistrate, that a District 
MagUttatae.aa piss orders in the ease, 30 0. 449. Tbetnnsferof a case means the whole 
oase After the transfer p! the case a Magistrate ceased to exercise any jonsdlctlon and had 
no power to issue warrants, 22 C 893 ; 27 C 979 ; 30 C. 449; 4 C.W.N 242; 3CW.N. 490; 
^3 C.L J. 87, but see 39 C. 119 which took a dlflereni view. Before a case is transferred the 
I question baa been often raised whether notice should be given to tbe parties concerned, 
i There is nothing in tbe section as to the giving of notice but on tbe general principle, no 
) order to the prejudice of a patty should be made without bearing him ; all the High Courts 
I are agreed that notice should be given and an order passed without notice is liable to be set 
SsIde.39MLJ. 711:6 ULT. 14; 8 H.L.T 222 ; 22 Cr. L.J. 199 ; Weir II, 691. 692 ; 22 
B. 849; 21 Bom. L.F. 276»20 Cr. L.J. 320=:50 Ind. Cas. 496; 6 Bom. L. R. B56 ; Ratanlal 
590, 460, 659; 2 Pat. 233; 8 C, 393; 7 C.W.N. 114; 8 C.L.J. 241 ; 28 A. 421 ; 3 A. 749 ; 13 Cr. 
L.J. 32=13 Ind. Css. 224 ; where euoh notice is not given before the transfer is made the 
order is liable to be eet aside by the High Court on that ground, 51 H. 6l0 : /offowed In 
SOL W.401 = 1929 U.W N.26S=33Cr L J. 1043= 119 Ind. Cas 339 ;Bee23 Gf.LJ.B17= 
102 Ind. Cas. 213 where it was held tbit though notloo is not provided for by the section, It 
is gonerilly given to tbe parties affected thereby so as to enable them to come forward and 
show cause why such transfer should not be made. Omission to Issue a notice to tbe accused 
before ordering transfer IS Irregular, but not Illegal, 23 Cr. L J. 33 = 99 Ind. Cas. 70. The 
aeolVon is general and aUhough as a rule o! practloe it is desirable that notice should be 
given, it cannot be said that the law Is mandatory on the point and omission to do so is in 
Itself no reason for setting aside the order of trsosfar, 2 P«t. 333 ; 6 Lah. 641. When a 
transfer is madesuo notu by tbe Magistrate for administrative purposes no notice is neces- 
sary, 24 M. 317, 82 B l9f, follotomy 24 M. 3l7 and 21 Bom. L.R. 276. An order of transfer 
made wUhont giving notice to the parties cannot be said to bo a final order and on sufficient 
grounds being shown against such transfer tbe case can be rotrinsferred or transferred to soma 
other Magistrate, 81 H. 610. AUhongb sob-seetioo (2) does not say that notice shall bo 
given to tbe accused when an application for transfer that concerns him la mads, the 
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fnetlce ot the Coort twins to be to bold tbtt it is sdfitablo In tbe Interests ol jnstiee (hot 
snob Qotice sbooM be siren srd a trsns/er made witboot notice it liabio to bewi aside, JO 
L.W. I01sig;g H.W.N. 265-30 Cr. L J. lod. Tat 335,/oi/otrtn? 6IIL.T.1I: 

8 222: SI H. 610 ; 2Q U. 41. 

Sub>sectlon (4)— This lob'Erctlon It ne«lj added and sires wider powers bf w-ir of 
ncslliog a csso made orer bj bitn tinder 8. 192 (2) and Inquire Into it htmscH. 

Illsh Courts* Power to interfere with transfer orders.— It is not the ucual 
prseUce of the Illgh Court to loterfcre with an order made under this eeetlon by a subordl* 
nate Court io the exerciio ot Its jurisdlcllon under this trctlon. Nercrlbcless it has power to 
interfere and will interfere when (here are goed KasCne for intcrfereneo with the order of 
transfer. Tbe cooTcalence of the Court must be rryardtd in considering (bo question 
whether a (air and impartial trial is nicely to bo bed and when it Is clearly made out that 
the accused will be prejudleed Id the conduct ot bis defence by tho order of transfer made 
by the lower Court, (he TTIgh Court will Interfere with each order of transfer, 29 Cr.L, J. 373 
= 103 Ind. Cat. 329. It li imperatlre under auVseciion (5) to record reasons for making 
the order ot transfer and when an order Is made without giving notice and without giving 
reasons it is liable to be ret aside by (be High Court, see 6 VL.T. K-*! Ind Cat. 839; 
WelrII.686 ; 16Cr.L.J 626=30 Ind. Cat. 4S0 ; 26 Cr. L.J. 221-83 lud. Cas IOCS; 
20L.\7 3St;26Cr.L.3.22taS3 Ind.Cat 1039; but It w\s bold in 34 C. 913 that 
tbe omission to state reasons is only ao Irregularity and is not a miterisl ground 
for setting aside the order, seeal<o 9 Cr. L J 310 ; 23 K. 421 ; 12 Cr. L.J. 437-11 Ind. Cat. 
621 : 11 Cr. L J. 150=4 Ind Cas 1025; S Pat 229. 

Sub-aectlon (6).— Tbe power of transfer wae limited belore to the case of petty thefts 
which a Village headman was empowered to try under ftegutatlou TV ot 1821, 25 II. 391 ' 15 
U. S4, but Bcgulatioa XI ot 18lC is also iocludtd now. Trivial cases relating to abusive 
language sod iucoosiderate assaults or aOrays before Vilhge-beadmau can be transferred 
under this eeotion and the bardeblp ol parties moving the Iligb Court tor the transfer of 
aueh petty cases is removed now. 

CHAPTEB XLIV-A, 

Supplementary Pbovisions Belatino to Eubopkan and Indian 
B niiisn Subjects and Others. 

This Chapter is new, and was added by Aot XII of 1023 (Raciil Distinctions), it 
contains provisions relatiog to European and lodian British subjects in cases in which 
Chapter 3iXXlII of tbe Code does not apply Under this Chapter tbe accused might claim 
the status of European British subject with a view to a limited sentence, or with a view to tbe 
right conferred by S. 27fl, tujjra, ot ciaimioga Europoao Slojonty on (ha j'nry. Under (bis 
chapter it is for the accused to claim the status ot Enropesn British subject, but if be fails 
to do so, bis failure will not debar him from urging that the conditions mentioned in clauses 
(a) or [b) of 8. 443 (1), sujira exist. Those clauses refer not only to the slalus ot tbe accused 
person, but to the status ot tbe two persons : one of them cannot be the accused person, and 
the second danse neither, need be It seems unreasonable that tbe omission of the accused 
person to avail himself ol tbe right to claim tbe beneSt ol S, 528 \ concludes the matter. 
Tbe right of appeal given to Local Government under B 419(1) sujira, snpportsthis view. 
What is therefore required is proof ot conditions mentioned in 8 443, supra, and not evidenca 
that any person concerned has preferred and aubstantlated a claim to particnlar status, 52 
C. 347. Tbe Chapter deals with cases not falling under Chapter XXXIII supra, and it makes 
it a condition precedent to the determination of tbes(a(us ot an accused person that be must 
assert his right to be tried as a person betonging to a particnlar nationality before tbe 
Magistrate to whom he is sent up for trial. It is tbe assertion of that claim which gives 
jurisdiction to the Magistrate to Inquire into the matter and to give a finding thereon which, 
if adverse to the accused, may be challenged tn the subsequent proceedings. If he fails to 
claim the privilege before tbe committing Magistrate, and oonseguently no inquiry and no 
finding Is recorded, the claim cannot be put forward subsequenMy at the Sessions trial 
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and 8. 628B expresaly debats bim from asrerifng Ibe claini at a later stage, 29 Cr. L 3. 121 
= 110 Ind. Cab. 577. A blaglatrste la not boond to ask an accoaed person wbo Is appareatl; 
a European British subject whetberhe claims to be tried as euch, eo lar as cases falling 
under this now chapter are uoncerned, 53 C. 1041. 

From a consideration ol S. S7S, supra, and this chapter the following propositions 
map be deduced. (1) An Indian British aub)eet olalmlng to be dealt with as such must pot 
forward his claim before the Magisirate and this applies to all Magistrates iDclodiog PresI* 
dency Magistrates. (3) If the Magistrate rejects tbe claim and tries the acoused, from the 
sentence or order au appeal lies. This applied to the Presidency hfsgistrates also. 0) If the 
Afagistrate rejects the claim and cemmits the accused, sneh claim may be repeated ac (he 
Court of Session, but not in the High Coort exercising Ordinary Original Criminal Jurisdic* 
tion, the High Court not being a Goart of 8essiaa within the Coda. (4) If the Court of 
Session rejects tbe claim, and tries the accused, the decision, shall form a ground of appeal 
from the senteneo or order passed. (5) If the claim la made before a Presidency Magistrate 
and rejected, and the acoused oo mmltted to the High Court, there is no provisioii of law lor 
putting forward the claim again and under 8. 275, $iipra, be cannot claim lor haiog tried 
by a Jury the majority of whom abould be Indians or Europeans as the ease may bo. (6) 
When no such claim was put forward before the Magistrate the claim cannot be made before 
the High Court and S. 536B is a bar to tbe assertion of the claim in any subsequent st*gr» 
61 C. 930 at 989. 


Procedure of claim 
of » person to be dealt 
with as European or 
Indian British subject 
or as European or 
American. 


S28A. (i) Where, in any case to iohichihe provisions of Chapter 
XXXIIIdonot apply, any person claims to be dealt 
with as an European or Indian British subject, or 
where any person claims to be dealt with as an 
European {other than an European British sm5- 
ject) or an American, he shall state the grounds of 
such claim to the Magistrate before whom he is 
brought for the purpose of the inquiry or trial ; and such RfagistTate 
shall inquire into the truth of such statement and allow the person 
making it a reasonable time wtthin which to prove that it is dr««, and 
shall then decide whether he is or is not an European British subject 
or an Indian British subject, or an European, or an American, as the 
case may be, and shall deal with him accordingly. 


(S) When any such claim is rejected by the il/aflftsdrade and the 
person by whom it was made is committed by the Magistrate for trial 
before the Court of Session, and such person repeats the claim before 
such Court, such Court shall, after such further ittguiry, if any, as it 
thinks fit, decide the claim, and shall deal with such person accord’ 
ingly. 


(5) When any Court before which any person is tried rejects 
any such claim as aforesaid, the decision shall form a ground of 
appeal from the sentence or order passed in such trial. 

This and 8. 638B are new and hitherto have not formed the subject-matter of judicial 
Interpretation enacts that no Magistrate of tbe teooud or tblrd class aball Inquire Into 

or try soy offence which Is punishable otbeewtae than with a fine not exceediog rupees fifty 
wbere the accused Is a European BritUh sabjeot who olaims to bo tried as soob. The 
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^^ncsUoQ U when that claim is to be made. Beading; tbo acctiona together itia cleat that 
the Logielaiura Intended that the claim to he tried ai a Saropean British anbjeot ahonld be 
made before the inquirj or trial actually oomioeneoi. Therefore In a case nhero the 
acenaed did not put fortrard auch a claim when ha was prodoced before the Magistrate for 
inquiry or trial, ft is not open (o him to pat forward tach a claim at any inbseqnent stage, 
M C. IMt. 

This section is expreesly limited In Its nporatton tea ease to which the provisions of 
Chapter 2^X111 do not apply, and the next 8. 6280 relates only to each esses ns are 
confemplatod by this secUcaand fi. (tS, supra, onder whfcfi the right otappeat ft claimed, 
in Chapter XXXIII *. conseqnently this and tho next section can have no application to 
S. sr/pra, 32 C,3«7. 

Sub-acctlon (3).— ‘Unliho in S. 443 12), suyra, the rejection of the claim to be dealt 
with as a Enroreau or Indian British subject is not open to appeal immediately but is 
subject to a gronnd of appeal from the conviction. 


528B. If in any such case an Eurojjean or Indian British sub- 
ject or an European (other than an Europea7i 
st^uaa”aiTor British subject) Or at$ Atuerican dois not claht to 

he dealt with as such bij the KTagistrate before 
whom he is tried or by whom he is committed, or if, when such claim 
has been made before and rejected by the comwitf<t»£r Magistrate, it is 
not repeated before the Court to which such person is committed, he shall 
be held to have relinquished his right to be dealt with as an European 
British subject or an Indian British subject, or an European or an 
American, as the case may be, and shall not assert it in any subsequent 
stage of the case. 

This Is old section 451 re-enacted with certain modifications. 

An European British snbject wbo waived bis right to be dealt with as such may recon- 
sider and cancel the waiver before ho is called on to enter upon his defence. There is no 
provision to the effect that a right ooco waived cannot be ro-asserted, SO 0. 689 ; see also S2 
C. 347. Vfhenan accused person failed to assert tbo claim to be tried as an lodian BiUiah 
sabject before the committing Magistrate, the Sessions Jodgo has no jurisdiction to deter- 
mine bis itatus and the accused is expressly debarred by the provisions sf the section from 
Bsseritug the claim. This section in express terms prevents him from asserting it at any 
subsequent stage of the case, 29 Cr. L J. 721 = 110 Ind. Cas. S77. The effect of a waiver is 
that the trial is to be held under the ordinary law. 


528C. Where a person,not being an European British subject, 
is dealt with as an European British subject or, 
io^eiDg°*mTias**^ b^ing an Indian British subject, is dealt with 
which be does not be- as an Indian British subject or, not being an 
European {other thatt an European British subject) 
or American, is dealt with as an European or American, and such 
person does not object, the inquiry, commitment, trihl, or sentence, as 
the case may be, shall not, by reason of suchdealing, be invalid. - 

This is old section 455 re-enacted wtih certain modifications. 
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C.L.i. IS2 ; 21 &.L.J. 86 ; 16 H. 117 I 28 H.L.J. 822 ; i Lab. 376 ; 6 Rao. 63 (P.O.) ; 80 A. 
■137 at 162. Tha rcmcdjing o! irrcgtilatHei Is familat to tnott a^ttcma of jnriiprndenco 
but it would bo an exatraordluarj eTailon of aneh a bnncb of admlnlitctiog criminal law to 
aaj that when the Code enacts a ccrUln thing ahall not bo permitted, that sneha contraren* 
tion comes within the description of error, omission or irregularity, 25 U. 61 (P.C.). 

Irrcp.l.tiu,.',ucl. 529. It any Magistrate not empowered 
4o not aiiisto proceed- by law to do any of the following things, 
namely : — 

(а) to issue a search-warrant under section 08 ; 

(б) to order, under section 165, the police to investigate an 
■offence ; 

(c) to hold an inquest under section 17C ; 

(d) to issue process, under section 166, for the apprehension of a 
person within the local limits of hts jaiisdiction who has committed an 
offence outside such limits ; 

(e) to take cognizance of an offence under section 190, sub- 
jection (1), clause (a) or clause (6) ; 

(/) to transfer a case under section 192 ; 

(^) to tender a pardon under section 837 or section 338 ; 

(A) to sell property under section 624 or section 525 ; or 

(t) to withdraw a case and try it himself under section 528 ; 
•erroneously in good faith does that thing ; his proceedings shall not be 
jet aside merely on the ground of bis not being so empowered. 

Scope of the Section.— This eectloo deals with irregularities which do not vitlats 
■ptooeedings. The remedylug of IrcegoUrUles is familiar to most systems of Juritprudeace, 
23 U. 61 (F.C.). An irregularity may be a non-compliaDoa io a minor matter or It may be 
« noQ'eampiiaaoe in a substantial matter. In the former case the defect in the proceedings 
will ganerall^ be cured, but in the latter they oanoot be cured. This section deals nith acts 
.done by a Magistrate in no way empowered by law to do those acts. It has no refereooe to a 
Magistrate empowered otherwise under the Code to do tbiogs but not possessing jurlsdiotion 
over the particular offence, 20 A. 90. 

Clause (a).— Section 98, suprn, deals with search of bouse suspected to contain stolen 
property, forged doenments, false seals or counterfeit stamps or com or instraments for 
■coonterfeitiog coins, stamps or for forgery. 

Clause (b). — Seotlon 155 (3) refers to inTestlgatlon In non-cognisabls cases by a police- 
officer reaeiTlng an order to do so from a Magistrate. When a police-officer receives infot- 
-mationot the commission of a noo-eognizable offence he may report the case to the Magistrate 
for orders and the Magistrate may witbont taking cogoisance order an investigation B 165 (3) 
read with this clanseleaves no donbt in the matter, 6 U L.T. 239. 

Clause (c). — This snb-sectlon saves only proceedings before a Magistrate taken on a 
complaint of which cogairaDce Is taken without authority, 29 Cr. L.J. 129-106 Ind. Cat. 
716 where 19 A L J. 77=^22 Cr. L.J. 122=59 Ind. Cas. SSI ts diifm^uisTiei. But this will 
not have the effect of making the oompUinsnt liable tor prosecntlon for a false complaint by 
reason of the Magistrate's having taken cognisenoe of it without power to do so, S Pat. 117. 

Clause (f).— If a Magistrate not empowered to transfer a case from the file of one 
Ifagistrata to another does so this clause will aura such an irregularity, 36 0. 889 ; i O.W.N. 
421 : 16 C.W.N. 833 ; Weir II, 132 and 699 ; where a first-class Magistrate not empowered 
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by l3w to transfer cases, makes anoraer of transfer to a third-class Magistrate of a o«* 
ertoneonsly and in good faith, In the absence of anything to the contrary, bona fAti will be 
assntned, and the transfer ebonJd not he treated as invalid to prevent the third-class Magis- 
trate taking cognizance on such transfer and trying the case, 30 Bora. L.B. 653. Transfer of 
security proceedings by a Magistrate not empowered to do so was held to be cured by this 
clause, 35 C. 2S3. So also proceedings under S. 145, supra, 36 C, 370 j 2 C.L J. 614; 
flC.W.N. 866. 


Clause (g).— When a pardon vras tendered and accepted in good faith, the fact that 
the Magistrate bad no power lo tender such a pardon is a defect which could be cared undon 
this clause. Where a Magistrate had no jurisdiction to tender a pardon in respect of offences 
inquired into in a different District, it was held that hU action in that respeot was net cored 
by this clause, 20 A. 40. 

Good faith.— Section 3 (20) of the General Clauses Act, 'X of 1607 defines good faith 
thus " A thing shall be deemed to be in goad faith when it is in fact done honestly whether 
it 18 done negligently or not.” 8. 62, I.P.O., defines good faith, thus : " Nothing is said to 
be done or believed in good faith which is done or 'believed without dne care and atten- 
tion" and S. d (2), supra, enacts that all words and expressions used herein and defined in 
the I.P.Q , and not hereinbefore defined shall be deemed to have the same meanings respec^ 
tlvely, attributed to them by that Code. 


530. If any Magistrate, not teing empo- 
TiStSOTMa” gl!"'” ’’y ‘■“'s behalf, does any of the follow- 

ing things, namely : — 

(a) attaches and sells property under section 88 ; 

( 2 i) issues a search-warrant for a letter, parcel or other thing in 
th.e "Post Offi.Ge>or a telegram in the Telegraph Department ; 

(c) demands security to keep the peace ; 

{d) demands security for good behaviour ; 

(e) discharges a person lawfully bound to be of good behaviour j 
(/) cancels a bond to keep the peace ; 

(^) makes an order under section 133 as to a local nuisance ; 

(A) prohibits, under section 143, the repetition or continuance of 
a public nuisance ; 

(i) issues an order under section 144 ; 

(J) makes an order under Chapter XII ; 

(A) takes cognizance, under section 190,- sub-section (1)^ 
clause (c), of an offence ; 

({) passes a sentence under section 349, on proceedings recorded 
by another Magistrate ; 

(m) calls, under section 435, for proceedings; 

(n) makes an order for maintenance : 

(o) revises, under section 5lS, an order passed under section 514 ? 

(p) tries an offender ; 

( 5 ) tries an offender summarily ; or 
(r) decides an appeal ; 
bis proceedings shall be void. 
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Scope of the section. — This section deals wUh Irregularities nhlch vitiate proceed* 
iega aniite the last section. It applies only to cases of tiagistrato having no legal porrer to 
try accused tor oCfcnces but vrhere they have the power, the trial cannot be vitiated by any 
irregularity In the trial, 30 Bom. L.R. C33. It Is important to notlco that In inferior Courts 
and to proceedings before Magistrate the maxim ** ernnio yn-oseumunfur cite tm (teto ” do»i 
not apply to give jur'isdlctloQ but nhero U appears that tbo ioterloT Court has jumdlctlon 
it win bo intended that the proceedings arc tx'gnlar but unless it so appears or it it bo loft to 
doubt, whether it has Jurisdiction or oot aueh intendment will bo made, 7 B & C. 783 
at7S0qootedand/oUou>ed in 23 Cr. L.J.9t3ate2<slOS Ind. Cas. 433 Ifany of tho acts 
mentioned in this section Is dono by a Magistrito not empowered by law so to do, hir 
proceedings aro void and the opening words otB. 537, »«/ro, tubject to tho provisions hstein* 
before contained, refer to tho provisiont of this section ; seo 1 Bom. L.R. 27. It refers only 
to Magistrates mcatlonedln tho last foor claues olCiiminnl Courts mentioned in S. 6, supra 
and makes no teferenee to the first cUss of Ctiminst Courts, namely, Court nf Session* 
It a Sessions Judge tries an offender or decides an appeal not empowered in this behalf, Lis 
proceedings may come under this seetion, even thnugh this seetloa In terms does not apply 
to him. 

Clause (d),— A defect in the Issoeof a preliminary notice is not one of mere irregularity 
hat falls onder this scetlon being a qnestion of jnrisdlctlon, 91 U. 246 ; (1913) U.W.N. 731 ■ 
31 G. 330 : 24 A. 191. 

Clause (e).— This clause dolls with discha^eef a person lawfully bound to be of good 
behavionr. It is not cleat why no similar provisioo is made dealiog with the dlsebarga of a 
person bound over to keep the peace. Clauses (c) and (d) deal with demands to keep the poMs 
and demands to be of good behaviour. But in the case of a discharge of a person, bonnd over 
to keep the pe&oe there is uo cotreepoudiog provision. 

Clauae (().— InS 129, supra, the words “ or of good behaviour " were added In tha 
1698 Code. Bat perhaps through eot&eovet*etgbt these words were cot added la thU cltnte 
alter the words " to keep the peace ** Thus we find no provision made in eases where a 
Magistrate not being empowered by law caucels a bond to be of good behaviour. 

Clauae (J).— The clause refers only to ceses where a Magistrate is cot competsnt by 
virtue ol the position be bolds or powers vested in him to try a case of the character referred 
to In S. 1(9. supra, 9 C W.N. 686'. 

Clause (k). — Taking GOgnlzance of ao offence suo motu would render the proceedings 
void 1! the Magistrate is not empowered to do so, 1 C W N. 1D3 See 23 C W.N. 918 ; 39 C. 
119; 23 C 412. 

Clauae {l).~The Magistrate to whom the records are sent up must deal with the case 
himself. He cannot transfer the case to another Magistrate aod if bs docs so, tbo proceedings 
ol tho latter arc void, 2 Cr L J. 464. 

ClauAO (n).— -Onco a Magistrate is empowered todeil with applications for msintonaace 
uudor S. (88, supra, this clanso will not apply to vitiUo his proceedings even though bo had 
no territorial jurisdictiou. Sneh a case falls under S. S31, infra, and not under this section, 
49 C.L.J. 203 - 30 Cr. L.J.529-119 lad. Cas.632. 

Clause (o) —An order for forfeiture of a bond made by a Court other than the Court 
which took the bond is void under this olanse, 16 Bom. L R. 64. 

Clause fp).— Trial by a Court not not duly empowered is a nullity, 8 B 337; a commit* 
menl made without Jurisdiction it void aod need not be set aside, It C.L.R 55; conviotion 
by a Bench of Magistrates, all the members ol which did not hear the evidence ii void, 33 U. 
304. When the facts disclosed an oSenea within the jarisdiotion of the Msgistrate It is a 
complete fallaoy to aay be is not empowered by law to try the person charged lor the oSenee 
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i wbleli is v?itb!Q bis jutisdielios, becaos6 tbs iaots disclosed a more seriocs oQecee wbleb ii 
bs^osd bis iaiisdictioD. He is express)/ so empoTvered ; wbetbor io doing so be adopts a 
proper coarse, is aootber question. Ho doubt It is improper on the part o{ tbo Magistrate to 
Id ten tlonallj ignore oircumataneea of aggravation vblob sbow tbat an ofleoee bejood bit jatii- 
vtaatn as an ofiecu V)ttb\nbis tnwaba 

case the piooeedisgs VTonid not be void, 2 Baa. 155 at 4S8 when 13 B, S02; 2iH. 675an 
followed and 23 C.V.N. B18 is dulitt/uisbrd. It cannot be contended t bat.an aconsed has no 

— • .• 1.. t... 1 .. . 4...a ... H \ . -t » in8_Mantef 

le powers el 

■ • • , '.by better 

qualified Megistiatcs, 25 L.V. 86^2$ Cr. L.3. i8l(2)B99 Ind. Cat. 896(2}. 


Ciaose (q).— '(Vbera a Magistrate deliberately dieregarde tbs ofienca actually compisia' 
sd of and tries the ease eummatily there is no question of irregularity but bis ptoceediags- 
are void, 8 O.W.N. 292: 24 U. 675; 26 Cr. L.J. 163B»eo Ind. Cas. 439; 48 A. 446. Ko tri- 
bunal can properly clutoh at jurisdiotion by intentionally ignoring faots of aggmatioa 
vfbleb znalce the ofienoe really cognizable only by a higher tribunal, Weir II 21; 20 Ii.V.9i9 
»2SCr. L.J. il93s82 Ind. Cas. S7:2SL.W. B8s28 Cr. L. 3. 163 (2)899 Ind. Cas. 8^(2). 
A BUtomary trial on a charge nndor 6 137. U*.0., Is illegal and oomos within thisolsose 
even though the accused IS convicted under 8.S23, I.P.O., and tho provislona of 6. 697, 
infra cannot euro auob an illegatliy and the proceedlcga of the Maglatrato saagt beheld to 
be void 82 B 254 to/isrs 27 aW.N. I43 ta/ottomd. 

Clause (rJ.^-An accused was seatonoed to five years' rigorous Imprlsoomeot by A 
Magistrate tpedally onpowered uodetS. SO.suprn, and his petition of appeal was sent from 
Jail, to tho Bcsslons Judgo instead of the High Court under 8. 408 (6) supra and was aam' 
loatiiy selected by the Sessions Judge under 8. <21, supra. It was held tbat under, ths 
provisions «( tbU elause the preoeediegs of the Sossiooi Judge were void and be acted with 
out inriedlctioo and the acensed had a right of appeal to the High Court, 2 Ban. SS8. 


53 !• Ko findiag, scotence or order of any Crimical Court shall 
be set aside merely on the ground that the inquiry^ 
trial or other proceedings in the course of which it 
was arrived ot or passed, took place in a wrong 
Bessiona division, district, sub-division or other local area, unless it 
appears that such error has in fact occasioned a failuroof justice. 

Scope of the section. — This seotioa applies solely to eases in which there is no 
jntisdicUen by reason of the Inquiry, trial ot other proceeding beiog held in wrong local area, 
IS B. 200, and tefers to districts. divUloas, sub-divisions and other local areas, 16 0. 667. 
The policy of the Code is to uphold in most cases the orders passed by Gcimioal Gonct which 
were lacking in local jailsdlcUoo or which had committed tliegalities or Irregularities unless 
a failure of jnstice has been occasioned or It likely to be occasioned through such want of 
jorisdletlen ot such lIlegsHUes or Irregularitfes, 42 M. 791 at 792, 733. Tbia section applies to 
a case where a Magistrate has authority to commit but has no territorial jailsdiotioa In ths 
place where tho oOence is alleged to havo beea Dommltted, 26 U. 640 at 643. The manifest 
tnteotlon ot the secUon is to provide against the oontlugenoy of a finding, sentence or order 
regularly passed by a Coort in the case of an oSonea committed outside its looai area, beieg 
aet aside when do failure ol justice has taken place. There is nothing in tbe langnage ot the 
BootloD to confine its operation to cases where ths oQences committed within the jorisdioilon 
o! a Court are tried by inch Coart outside the llmlti of tho loos] area of its jurisdiction, 
30 U. 94. A point of jurisdiction can be raised at any stage, 3 Fat 417 at 431. This 
section only applies to defects as to local jnrladlctioo when no failure ot Justice haa been 
occasioned, 34 C.L.J. 200«22 Cr. L.J. 668«63Ifld. Cas. 133, and does not apply to eases 
wbtre the order, is passed fay a Court not empowered to make such orders unless covered by 
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6. fi29, su}/ra, 16 Bern. L.R. Cr. L J. 299 b 23 Ind, Cm. 903. IlU this section nnd 

nets. 530 (n) sujTra, that applies to an order passed under B. 468, supra, by a Magistrate lu u 
irroDg district. Once tbe Maglstrlle ii empciretcd to deal with such an application lor 
maintenance S. 630 (n) cannot apply to inch a case, 49 C.B.J. 233 = 30 Cr. L.J. 625 = 
115 Ind. Cat. 602. 

Trial in a wrong aesalons divlalon, etc. — The policy oI the Crlminil proceduro 
Code as shown by 8s. 631-'53S la to uphold in most cases tho orders passed by the 
Criminal Court which was lacking tn local jurlsdletioo or which has committed itiegalUleacr 
irregularities unless iailnre of justice has been oocasiooed through each want of jurisdiction. 
In 36 U. 337 It was held that If a SeiilonaCoort to which a commitment has been made baa 
DO local jurisdiction over a place where the ofienca took place, sneh commitment ehonld bo 
qnasbed (though of conne after the trial bad taken place to ]U termination), 8 631 might euro 
the defect, 42 H. 791 at 792'793. The Madraa High Court in this case upheld a commitment 
to the High Court Beulons by the Chief Prctldenoy Magistrate with regard to an offence 
which took place in the Chlngleput District within the cognizance of tho Sessions Conti of 
Chingleput. See also 28 U. 640 ; 17 U. 402 : B B. 312 ; 16 B. 2oO ; 10 B. 274 and 18 A. 3S9. 
An order of commitment to the Sessions Contt is an order nnder this section and when the 
Bessions Contt had no jnrisdlctloa to try the oOence the High Conit in rerislon can set aside 
inch commitment, 3 Pat. 417, 

Seaalons Division District, etc. — SeeBs 7 and 6, sujTra, at p. 25-23. 

Local area — See section 188« supra. The expression other Ic«ai arta” in this section 
wasadded in consequence of tbe decision In 13 B.L R. Appx, 4=21 WR- (Cf.) 6S. 

Trial or other procee<ilog.“-U it a general and well-known rule that all 
judicial acts exercised by persons whose judielal antborfty is lunited to a partieolsriocaiity 
ahonld bsdooe within the iocalltytowblob each authority is limited. Whore acnmiutl apv>^- 
was presented to a Sessions Judge at the place within bli dleision but was board and disposed 
ol by him within the limits oi his cirll bot ontside tbe local limits ol bis criminal intisdlo* 
tioB, It was held that this section was applicable; a» so laiJore of jnstjeo has been occasioned 
by such irregolarity, 17 A. 36 (F.B ). An order passed under 8. 107, supra, against a per- 
son is not invalid merely on the ground that there was no evidence on record to show that 
the person Informed against was residing within the local limits of the Magistrate's jarisdio- 
tion when proceedings were initiated. Mo objection having been raised in tbe trial Court, 
irregnlaiiiy, if any, is cured by this eection, 49 A. 228. 

Unless the error has occasioned a tallnre of Justice.— If it appears that tbe con* 1 
stitution and procedure of the Court in which the trial ought to have taken place are different | 
itom tho constitution and procedure ot the wrong Court in which the trial was held the acou- | 
sed would necessarily be prejudiced, 13 B.L.R. Appx. 4=21 W.R (Cr) 63, where no objection 
ae to the jurisdiction ot the Court was taken aud tbe accused tailed to show that he bad been 
prejudiced ID any way tbe High Court declined to Interfere, 21 VT.R iCr ) 83; 18 M.LJ 330. 
Tbe fact that objection was taken as to juriediction at a comparatively early stage oi the 
proceeding was not conclusive proof that tbe acoosed was prejndieed by the irregularity, 
34 C.L.J. 200= 22 Cr. L 3. 666=63 Ind. Cm. 498. Bee the explanation to S. 537, infra, on 
this point. 

532. (1) If any Magistrate or other anthority parporting to 
exercise powers dnly conferred, which were not bo 

When irregniat com- conferred, commits an accused person for trial 
mltmeats may bo , , _ , r, • « 

Tsiidated. before a uoart of Session or High Court, tbe Court 

to which the commitment is made may, after 
perusal of the proceedings, accept the commitment, if it considers that 
the accused has not been injured thereby, unless, during the inquiry 
and before the order of commitment, objection was made on behalf 
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either of the accused or of tho prosecution to the Jurisdiction ofsuch 
Magistrate or other authority. 

(2) If such Court considers that the accused was injured, or i! 
such objection was so made* it shall quash the commitment and direct a 
fresh inquiry by a competent Magistrate. 

Scope ot the Section.— 'This seettoa Applies to a e&se ^hete n Msgistcsle or olhet 
ftutiionty pnTporting to exerci&a th® powers duly conferred, which are uot so confeittfl, has 
committed an accused person for trial to a Court of Session and does not apply to a case 
where the Court of Session coDstdera that a commitment made to it by a competent Magis- 
trate is illes^l, 43 B. 147 at 153 This section applies only to a commitment to a Court of 
Session, it cannot apply to the ease of a want of certificate of the Political Agent to try an 
ofienco in British India when the trial begins, 12 Bom. L.R. 667~ff Cf- 543»7lDd. 
Cas. 934. It does not deal with cases in which tbe defect in tbs committal arises fcotn iraat 
of teiiitorial jnnsdiGtioo, 29 Gr L.J. 416^51 tad. Cas. 176, this section refers to case sihecs 
the Magistrate IS competent to deal with the case within bis local jnrisdlction but has no 
power to commit for some reason otbar than that of looal jurisdiction, 16 B. 209 ; 2S M.640; 
17 H 402. Where a person has been put oq his trial and pleaded to the charge, the 
commitment cannot be quashed on account of any irregul-srity in tbe commitment, Tbe 
Sessions Judge has juriadiccioo to try a case which has been committed to him for trial and 
if the trial is legally held any irregularity in the commitment would not vitiate tbe proceed* 
toga of tha Sessions Jndge, 26 Cr. L.J. ISGOsOO lod. Cat. 440 where 12 CIi.R. 120 K 
/ciiotced. 

Purporting to oxerclee powom duly conferred.— These words ocourtiog at the 
beglaniQg of the section appear to have refereoco to 6 . 206 ot the Code and to signify “poirer 
to commit foctiUl/’ 17 U. 402 at 404 ; the defect contemplated is one personal Co the 
Magistr.ite, i e,, not being empowered to commit and not to a defect in his ptooeedinge. When 
a Magistrito is duly empowered to commit, this section has so appliotion whatever. Where 
A Second-class Mugisirate aot*beiog empowered to commit tbe case referred to a superior 
Msgistrete under 8. did, supra, and that Magistrate without ezimming tbe witnesses de novo 
committed tbe accused to the Court of Session it was held that the commitment was not 
illegal and tbie section had no application, 12 C.tf.N, 136=6 Cr. I« J. 429. 

Sub-arctlou 12}.— Where a trial baa been beld uoder an ctroneons commitment and 
noactnal lailnre oI justice has been occasioned by such error the jadgment will not be 
reversed, 7 C. 692. Tbe la w coalemplatos that in serious cases of which a Court of Session 
may take cognizance on commitment made on it. tbe accused person should have some In' 
formation of the case be baa to answer. 

533. (1) If any Court before which a confessiou or other 
statemeot ot an accused person recorded or pur- 

Non comp 1 i a n c o porting to be recorded under section 164 or section 
with provisions of sec- c «» ... 

tion 164 otSG4. 364 iS tendered Ot has been received in evidence, 

hnds that any of the provisions of either of such 
sections have not been complied with by the Magistrate recording the 
statement, it shall take evidence that such person duly made the state- 
ment recorded ; and, notwithstanding anything contained in the Indian 
Evidence Act, 1872, section 91. sneh statement shall be admitted, if the 
error has not injured the aceneed as to his defence on the merits. 

(2) The provisions of this section apply to Courts of Appeal, 
Reference and Revision. 
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Scope and object of the aectton.^ThU loelloo occurs in the Chapter reUliDg 
to irregular proceedings and thetr cQcet, Kod it I< act iDlcnded to override the law ol 
evidence. The object of the aectiou is to prevent Justice being defcitcd b] the itagistrato's 
failure to compiy with the provisions of S. ICIor 8. SGi, lu/ra, and to prevent the exclu’iion 
«I the recorded statement defective in form and to permit or.sl evidetico to ha adduced to 
remedp the defect . It is quite plain that this section can only be invoiced when there is 
some written record but that record Udclective through tome error in not strictly comply* 
ing with the provisions of S. IQl or 361. The object app.arcnt from the words of the section 
is to take such records out of the excluding ptovtsiODS of 8. 01 of the Indian Evidence Act, 
45 M. 230 at 233. This section la intended to apply to all carts in which the dircetionsof 
law have rot been fully complied with. It gives Icgil Sanction to the maxim omni'a yirar* 
stimunfur rtfs tsse aeta, 23 6 221 at 223; 31 Bom. L.R. £65 ; 16 Cr L.J. 145S=ES Ind. Cas 
1026. This section is intended according to 23 B. 221 to apply to a e.tsu iu which the dircc* 
tions of law have not been fully complied with, ^nd wouid apply to omissions to comply 
with the law sa well S3 to infractions of the law, 31 Bern. L.R. S65BtS6S. A defect in 
form iacnriblc, hut a detect in substance is not. If ths warning is given under sub-soction 
(S) of S. 1G4, but the Magistrate (ailed to embody the fict in his memorandum such a 
defect IS curable. But if the wirning bad not been in (act given, tbs defect cannot be cured 
under this section as such a statement could not be held to have been duly made, 6 Lah 415; 
6 Lah. 53 at 64; see also 30 Cr. L.J. 40 = 113 lod. Cas. C5 where it was held that a defect in 
the certifievto or memorandum prepared by the Magistrite and attached to the confession 
is cured it the Magistrate who records the coofestioa goes into the witness-box and states 
on Oath be complied with the requirements of this section. H is more than doubtful whether 
an omission to prepare a record cf the eximinatioo of ao'accared person under 6. S61, 
svppru, cau be cured by this section, S Pat. 430 at 448. This section deals only with errors 
in the rroordicg of a confessicn and does not apply to a esse wliere no record wbatovoe has 
been mvde of a confession, 35 A. 260 

Confession recorded or purporting to be recorded.— Ui dcr 8. 165, supra, 
ft u oot obfigitory on a Jf.igfstratehofdiiigao investigation or prefimmaty foqairy to nwunli 
in writing a confession made to him by an accused person and >ueb confession may be 
proved by oral testimony of the 3!sgis(t9te, 43 U. 230 ; see also 30 Cr. LJ. 43=113 
Ind.Caa 6S 

Provisions of either of such sections have not been complied with.— 
Failure to warn an accused before recording a confessioo is a defect which can be cured 
by this section, 22 Cr. L J. 203=60 Ind Cas 56; 9 C L J. 55 ; 40 C. 673; failure of a 
Magistrate to append the memorandum at tbe (oot of a cotilesaioii as to its voluntary 
charactrr can be cured, 22 U IS , 8 C W N. 22, but where tbe Magistr ite recording a confes- 
sion certifies that (he confession was not voluntary, this sect. on cannot apply, 17 Bom 
L.R. 858. ^Vhere the conlcssion >3 recorded in a narrative form wiibout recording every 
question put and every answer given ID the exact language used, the defect can be cured 
by examining the M'gistralc, 9 C L J. 55, /oftotciRp 14 C. 533. When the defect in the 
recording of the confession or other eiatement of an accused » one not of substance but 
cf /orm onfy, this ficticn applies, 2 C.Yf.K. 702 No distinction can be drawn between-- 
emissions to comply wilh the law and iofraettoos of il. This section is intended to 
appiy to all c.'ires in which tbe directions of the Jaw Iiave oot been fully cojopJjed with, 
23 B 221 at22S ; 31 Som L.R. 565 at 56S. This section is not limited to any (articular 
kind ot noQ-compIiaccG with 8. £64, supra, 2t B. 433 ; 3 Pat L J. 291. This section will not 
tender a confeeiioD admissible when no attempt at all had been made to conform to the 
imperative provisions of S. ICl. supra 9 U. 224 ; 23 B. 22f ; 15 C.555 ; 17 C. d62. 

Such atateroent ahall be admltted.^Tbe term ' such statement ’ occurring herein 
refers to Ihe sUtement recorded regarding whirdi the Magistrate gives evidence under this 
section to the effect that such person duly made it. Tbe evidence of tbe written confescion 
can be given by the Msgtstrate under this section {(the record is proved to be an accurate and 
true statement made by the accused. It would /c^fotc that tbo statement recorded can be 
123 
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Bctca npofl 83 a «lat0mcnl duly msds bj lha accused to the MagUtrate, 31 Bom. I..R. 645 it 
S75. /oJlomnff 21 B. 493 ; 23 B. 221 : 0 M. 22l ; 3 Pat. 872 ; « &. 166. 

If error has not Injured the accused In his defence-'^Tblsccctloocofirlros 
aQotding a remedy {fit a defect oxpreislj esoludas Iroio the operation ol tho section errors 
which bare iojared tha aoetised ia hit defence on the merits. The question whether the 
accused hae been iojured has to be determined on tho merits of each particular tassj 
23 B 221. 


Ommim to Ei.o -in emission to inform under S. Hr, 

iofotmailoa under any person of hh rights under Chapter XXXIII 
shall not affect the voUditij of any proceeding. 

The change Ja the language of tho section was duo to tho Amending Act, XII of 1923. 
Chapter XXX122 deals with special rights of European and Indian British lobjects and S. 147 
xnalcea ft Imperstiro to intam the accused of hia special rights, see S Ban. 22ff. 


535. (1) No finding or Bontence pronounced or passed shall he 

deemed invalid merdy on the ground that nocharge 

to prepare oharge. 


Eflect oi omission framed, nnless, in the opinion of the Conrt of 


appeal Of revision, a failure of justice has in /act 
been occasioned thereby. 


(2) If the Court of appeal or revision thinks that a failure of 
justice has been occasioned by an omiWon to frame a charge* Ik shah 
order that a charge be framed, and that the trial be recommenced from 
the point immediately after the framing of tho charge. 

This eecltoD and S. 237. tupra, eooa fo cover thettmegroaoi. 8. 232, aupra, deals also 
wilb the absence of a charge and applies to Courts of conflrmatloB. The ptootdme tote 
followed 5o cases where prejudice Is shown by the ecensed is not olearly UId down la 8. 232 
atiprtt, ae In this section. This section Is not limited to tsials where no ehargo at all has been 
framed but is also appiicabio to oasae In which no charge has been framed for the offence of 
whiebapereoo has been convicted, 41 C.Li. 474s26Cr. L J. 1279-88 lod. Cas. 1039, 
This section Is intoaded to legalise oortvietlone bed without fcamlog a charge, bat a mis* 
Joinder of charges will not be cured by this veetioo, 2t C.W.N. 756. ’Whan a Court oi 
appeal has before it tbe question of eoo&rmiog or setting aside a conviction, an omission to 
fn,ate a charge or an error in the charge is no ground for Interference Uoless a fallnre of 
Justice has been occasioned thereby bat wbeo a Coart al appeal la dea^lag with an appeal 
"againstao acquittal there Is no similar proristoo under which a defeat as to a charge can be 
condoaed, 28 Cr. L.J. 170-69 Ind. Cat. 607; Bca also 64 0. 476. When an acented person 
did not object at the trial on tho geoued of omission to dtsw up aseparate charge lor each 
offence but clearly uuderstood what ho was being fried for, aad was not In any way prejudiced, 
tfafiscctlon was held applicable, 41 C, 66. When no reasont aro given /or a convictionaa 
required by 8 2G3 (IiJ supra, tbe defect goes to tbe toot of the trial and cannot be regarded 
at 80 IrreguIarUy, 28 Cp. LJ 435»101 Ind. Cas, 67f, referring to 19 H. 293. 

The words "tnarelgon /ha ground fhof so ohorgs Ant been f/anai " mean a case where 
tbe oSence beluga petty one end the ertdeaee heieg Mrif taken the Coart framed socharsa 
at at!. Bat where tho Ooart frames a charge hoaraver erroneous, then it cannot be «ald that 
the coovlctlon Is Invalid merely on tho groand that ao ehtrgo was framed bringiag the ease- 
nndrr this leetion. 49 C, 163. 
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Ttt»l by Jaty ol 
oCence trUbla Tnth 
AsscRBon. 


536. (1) If an oiteDce triable with the aid 
of assessors is tried by a jury, the trial shall not on 
that ground only be invalid. 


(2) If an offence triable by a jnry is tried with the aid of asses* 

Trial wUb ABsea- ground Only bo in- 

son o{ oSencQ triable valid, unless the objection is taken before the Court 
by Jury. records its finding. 

Scope of the sectlOQ-~*lD eoactlQg this aeotloa, tbs Legiilatare muat be taboo to 
bavo had iu mind caaes irbere the procedure bad bna wrong throaghont. Literally read, 
lab'Beetion (2) of thla aectlon eoTen only caaea where objection ia taken, bnt oot to cases 
where there waa no opportunity to take tbe objeotlon, iS B. 619. 

Sub section (1).— Where au ofleoee triable by Asaessore ia tried by a Jury tbe trial is 
cot 00 that ground only Inralld, but the Jodge*a charge to tbe Jury fa to be treated aa his 
judgment in tbe case, 21 V.R. (Cr). SO, mod an appeal from tbe cooTistion will lie on facts, 
26 H. 2i3— Per Benson. J., but the other learned Jndge who heard the appeal, P^bvan 
Ayyangar, J., took a dlQerent view, and held that no appeal lay on facts but only on a point 
of law under &. 41S, aupru. Tbe two learned Jodges boworet agreed as to the reduction of 
the sentence passed on the appellant while confirming the conviction, and the case did not 
go before a third Judge on the question on which tbe two learned Judges dlQered. In an 
earlier case iu Weir 11,709 a Bench of the Madras high Court held that when a ease triable 
with the aid of Asietiora was wroogly tried by a Judge with a Jury, tbe proper course for tbe 
appellate Court was to treat tbe charge to tbe Jury as tbe opinion of Assessors or to order a 
»*ttial it there was a possibility of the Jury baviog gone wrong on the facts See S. 269 (8> 
where the Jurors ate to ilt as Assessors lu a case in which tbe accused is charged in the tame 
trial with several oOeoces some of which are triable by Jury and some with the aid of 
Assessors. The law makes no dlBerence as to the procedure at the trial, between a trial hy 
a Jury and oue with the aid ol Assessors except as to summing up in the case ol the 
former, and the manuet in which the verdict in the former and the opinion of the Assessors 
in the latter are respectively taken. It hat tbia latter point there is a deparlnro of ways 
and If the aecnsed who is tried does not interfere at that crucial point and get tbe procedure 
applicable to trials with tbe aid ol Assessors eoforced, be esnnot bo heard to complain, 
33 B. 423. 


Sub-section (2).— The words used in the section ars ** offence triable by a Jury ” while 
in S. 418. supra, the words used ar« *' trial was by Jury.” Trial by Jury Is a privilege 
carrying with It certain liabilities. If an oflence triable by a Jury is tried with tbe aid of 
Aesessore then provided objection Is taken before tbe Court records its finding, tbe trial will 
be invalid. Tbe accused has been deprived of a valuable privilege which is open to him up • 
to the last stage of the case to preserve. But tbecooveise is difierent. If the accused obtains 
the privilege to which strictly speaking, be h not entitled, it is not presnmed that be will 
take any objection. Ho baa the cbaoce of a verdict which can only be upset under certain 
special circumstances. It the verdict is against him be cannot turn ronnd and claim an 
appeal on matters of fact, 23 B 680 at 683. see 8 Pat. 20S. Assessors can never act as a 
Jury atthongh the Jurors can act as Assessors. See 8. 269 (3). supra So trial with Assessors 
of an ofienco triable by Jury will be a valid trial with the aid of Assessors. It a Judge tries a 
case in which the oSence charged Is triable by a Jury without a Jury, tbe defect in the trial 
can be cured by the sub-section, 28 Cr. L J. 177e99 Ind. Cas. 843. Where certain aecnsed 
persona were tried by a Jury of ofiences triable by a Jury and tbe Jury when reteming a 
verdict of not guilty on tbe oflencea charged find the accused guilty of ao oSence triable with 
the aid of Aticasora and the Judge did not take the individual opinlou of the Jurors as 
Assessors, it was held that .tbe procedure adopted was a mere irregularity cured by this 
section. But tbia section and 8. 269, supra, will not apply to a case where the accused It not 
In tbo first Instance charged vritb tbe commiuton of such oSence and the convictiou come 
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^tde, wlida ft manaator; proviBion ollaxT Is dlsiegaraed bj a Coart, is the well knows 
raling of the Jndicial Oommlttee is 23 U. 61 (P.C.) to the effect that a disohedieDoa of as 
■express proTlslon of law as to a mode of trial is sot a mere Irregalaritj cured this section 
hat as illegalit;, 51 Id.Ii.J. 637*21 It.W. 649, ditsenting from 6 Lah. 654. In 49 A. 315, 30 
Cr. L J.' 891*^118 led. Cas, 323, it was held that the decision of the Privf Connell in 
23 H. 61 (P.C.) applied only to oases of disobedfeoce to an express provision as to thtmois 
o/friaZ and mere disobedience to an express provision of law cannot come within the rnllng 
■of the Privy Oounoil and that the proviaioos of 8.256, tupra are not provisions relating to the 
mode of trial and it wonld be wrong to hold that failnre to follow strictly the provisions of 
8. 256 supra, amonnts to more than an Icregolarity; see also 1929 U.W.H. SdSandSOSand 
S7 U.L.J. 763 at 75Ss3Q L.W. 833. Tbiseeotlon cannot be availed of, in an appeal against 
-ftcqnittal so as to justify the Court la convicting the acensed on the appeal, 39 U. 327 
4F.B.) 5 Pat. L.J. 61=21 Gr. L J. 621. The test to be applied in considering whether a 
pactioular infringement of the provtaione of the Code is one which dees or does not come 
wUhia the purview of this section appear to he the3e......Do6s the error go to the whole toot 

of the trial ? Does U In effect vitiate the proceedings 7 Has the Conrt assumed an authority 
whloh It does not possess? Has It broken the vital rules of procedure? If the error (set 
auoh ft nature that the ptaceedings ate vitiated ia their very inception, this section has no 
Application. But the mete (act that ft certaio provision of the Code U imperative does 
not in itself indicate that a breach of that provieton vitiates the whole proceeding' 
In fact in order to create an error there mast be seme breach of an imperativa rule, 
for, if the matter were discrettauary it wonld appear that no opportunity (or error could 
arise, 43 A. 124 at 127; 27 Co. t J. 662"S4 lBd.Cft8.7l7; 3 Bftn. 139 /olfotred in 27 Cr 
ti.d. 1281=28 lad, Caa. 177:4 Pat. 488. This eeotion applies only to mere errors of proeedurs 
arising oat of men iaadvertencs and not to enbetantlve errors of law and does set apply to 
« ease e! diaregord or disobedteoos of mandatory provision of the Code, 49 A. 473 /oiiounn^ 
23K.61 (P.C.l: 6Lah. 23QfP.G) :49 A. 323. Bee also 28 Cr.LJ. 771-104 Ind. Cas. 99i 
3S29 U.W.M. 32S and 806. Breach of a eUtutory provision under Bs. 871 a&d826astO 
ohooslng a Jury cannot be oozed by this seotion, S3 C.W.H. 1005. The test to be applied in 
deciding whether mandatory enactments shall be oonsidered directory only, or obligatory 
with an implied nnllification for disobedionoe. Is this. In each case we must take to the 
subjeot-matter, consider the importance of the provision that has been disregarded, and 
the velatlon of that provlelon to the general object intended to be secured by the Act ; 
and upon ft review of the case in this aepect decide whether the matter is what (s 
called imperative or only dlreotory, 31G. I.fF.B.) at 17'18, /effotoed in 52 C. 139. This 
eeotion w&e certainly not Insetted la the Cods for being invoked on any and every 
■occasion Rs a shield agaluat Irregularities perpetrated by the subordinate otlminal Courts. 
The only way to secure the proper observanoe of the law by the subordinate Courts 
is for the High Court to interfere whenever any departure from tbe established ptooedure, 
■oomes to Its notice. For example, the obeervance of the ptovlstons of S. 842 supm, is one of 
paramount Importance nod noa*compliance with ft cannot be passed over on tbe ground of 
technlcaUty. 29 Q.W.N. cxviit. It wm held la 80 B. 650, /oKowinp S3 C. 48 that there is 
no universal rale that a dlaobedUace of a mandatory ptoviaioa la a atatute, has the conte- 
■qnenoe of nutlldcatloa of all proceedings irrespoctlva of any queetioa of prejudice, and the 
ptovialonf of thU soctioa cure the defeat unless the omlisioo baa in fact occasioned a failure 
otluatloe. In 1029 U.W.H. 503-30 Cr. i:iJ.623sll6 Isd.Caa, 36S the Madras High Court 
followed tbs deoislonslo 53 C 43 and SOB 680 and held that failure to comply with a 
■mandatory provision of tbe Code Is not necessarily an illegality vitiating the proceedings but 
-the question in each case is whether there has been prejudice to the accused. Again In f 029 
MW N. 893, it wag held that DO doubt after 2S H. 61 (P.C.) an idea prevailed that this sootlcn 
^id not apply to mandatory provlsiong of the Code but tbe ruling In 5 Ran, 53 (P.C.) 
hu dispelled that Idea and this section may be taken to cover any (rrcgnfarlty m the wide 
■sente of tbakterm provided that there has been no failure of Justice. A failure to comply 
vrltb a mandatory provbion of the Code Is not necessarily an ilirgallty. An omission by 
■ftome of tbe members of a Bench of Magltirates to sign the Judgment (t not neoesianly illegal 
vitiating tbe trial when all the members eonatilattog (he Bench bare signed the register 
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ia wbtch theienteaca embodied, B7 H.L.J. 763^30 L.W. 883 sot /oiioioinsr S2 U. 237. 
Bee 6 L&b. 531 : 27 Cr. L.J. 131sg3 Ind. Cm. 139. But leo 61 U.L J, 687=21 L.W. 649 
vhiebtakesa diQerent vlen. Coniont oa the pert of sn accused will oot ouro en Irtcgula* 
rttj, for an accused person oaa eonseuk to oothisg In a criminal trie], IS U. 117; 1 L.R. 
(P.ai 520 ; 18 H.L.J 330; 12 W.R. (Cr.)89j 16 W.R. (Cr.) 69 ; 23 W.R. (Cr.) 89 ; 2 C. 23; 6 
CW.H. 202 ; 28 U.L.J. S29={1918) U.W.H. 229 ; -21 A.L.J. 69 • 1 Lah. 376 ; no consent 
bp Counsel whether for bis own conventenee or that ol his ollent or for the ooDTonience of 
tbs Court, can bj itself create jurisdiction In the Court to commit irregularllles ; nor can the 
commission of irregnlaritles of a aerions nature anbstantlallp aflectiog the cooduot of (he 
trial and prejudicing the accused be waired, merolj bf consent on the part of the accused's 
representatire. As the Ftivp Council pate It * no serious defect in the modo of condnotlng a 
criminal ttiaHoan be justified or cured bp the consent o( Aisocate tor the accused,* 60 A. 437 
at 162. An accused rperson's right to have bis defonee witnesses examined bp the Conrt 
which disposes of his ease, is a right which has been secured lo him bp the Code and where 
the action of the Conrt has deprired him of this right, it must bo held that a falluro of 
jnstice is the natural rosnlt of the trregnlaritp. The tact that the aeensed finding that ho 
could not hare his wap. and that (he Court would not summon bis witnesses, made the beat 
of a bad job hp putting interrogstortes toexiunlne witnesses on commission Is immaterial, 
IB L.W.B99at 902. 

Subject to the Provisions hereinbefore contained.— " What is the efieotolthe 

words " subject to (ho proTiaiona hercinboforeeontained in 8. 6377" Idonot thinkit oin 
possiblp bo taken to bo that the section is to have no application if there has beeen anp 
departnm from anp of the prerlous sections of tho Code. Such an interpretation would 
render the words "error, omissian or icregolatUp " in other proceedings absolutelp ouga* 
lorp. The Code Is exhaustire as to procedure. I think tbe opening words of the sestion 
most be read as haring reference to 8s 629 to 636 supra The Chapter in wbioh these see* 
tlons are included is beaded "of Irregnlat proceedings ** and Be. 629 to 636 deal direotlp 
vritb tbe effect of rarious irregulsrltiss including some cases of want of janidiotlon. In some 
cases, the irregnlatitp is fatal, in others not. Then follows B. 687 a general ming aeotion 
which is, howerer, limited bp the foregoing sections in tbe seme Chapter," 19 C.W H. 972 at 
979. Bee also 27 C. 839 ; 6 G.W.N. zItI ; 28 C. 217 ; 26 B. 50 at 61 ; 31 U. 80 ; 29 M. llg • 
17 H.L J. 533 but a contrarp view was taken in 22 C. 176 and 23 C. 933. The repeal of anb- 
section (&) and the illnstration supports etrooglp the view expressed fu 19 O.W.N. 972 as 
tbe decisions to the contrarp relied stronglp on tbe repealed sub'scctlon (b). 

No flndins sentence or order —This eeotion does not purport to ouro anp sort of 
proceedings at anp etage. It applies onlp to finding, sentence or order alreadp arrived at and 
under consideration bp a superior Court. Tbe case ehoold have been finallp disposed of, 
23 C. 983 ; this section and tbe ruling in 23 H* 61 (P.C.) In no wap touches ou the eSeot of 
an error of procedure antecedent to trial or the jurisdiction ol the Court, 36 U. 273. 

Court of competeot jurisdiction. — Tbeso words must bo taken to mean a Conrt of 
■competent jnrisdictlon in respect of tbe particular offence charged, lO B. 3l9 A Magistrate 
who IS disqnalified from trying a ease tbongb be map be anthorised generally to try cases 
-of tbe same class cannot bo said to be a Court of competent jurisdiction, 23 C, 328 and 442, 
Bo also a Magistrate who takes cognieanoe nnder 8 190 (1) (e) and tries the cass, 13 A 343 * 
*23 A. 212 ; when a Jury is not properly empannelled as required bp law but In disregard to 
Ss, 276. 277, 278, 279 and 826, supra, tbe trial cannot bo said to be bp a Conrt of compotent 
jurisdiction, 7 0 W.N. 138; 26 A. 211; S3 C.W.N. 1005. Similerlp when the Court is not 
properly constitnted as regards the required number ci Assessors, 23 B. 694 ; 16 B, 614- 21 A 
106; 14 A. 331; 24 M. 523. 

Reversed or altered under Chapter XXVIl.—ChaplerXXVUdealswithsubmif 
■•Ion ot sentences bp lower Court to the High Court for confirmation and the pdwersofthe 
High Conrt in dealing with such cases. 

Distinction between Irregularity and Illegality.— Irregularity may be defined as a 
■deviation from tbe established rule of law or procednre ‘ when a thing is directed to be done 



976 


TIIH CODR OF CUIMINAL rilOCUDDitR. 


lOiur. XLY 


ftn<l »lu> IhlnR In in done but l» tho wrong wny, the error »mount« tonnlrfCRuhrllytnd 
»ot «» HJi'gsIHy,' 19 C.W.N. 972. A disobedience to*« c*prr*t {'rovblorj of law a* to tho 
inoile of Ifiaf U not n more IrrcRuUrUy but an Illegality 25 M. 6! (f.C.l/of/oiMd In 39 M. 937 
(F.B.); S8 M. 1033 5 30 M. 44 and 323 1 29 M. 869; 23 M. 437; 20 M. 127; 23 M.L J 391 ; 29 B. 
44*!: 76 R. C33 :17Bom L.R. 1074 and 802:16 0.741 : 4oC.40 ;33C. 1286: 29 0. 333 ; >70. 
W.N. 470; 11 C.W.N. 472 ; lO C.W.N. 520 j 6 C-L J. 737; 1 C.L.J. 473; 26 A. 193 ; 1901 A.W. 
H. 820; lOCr. L J. 161 ; 21 Cr L.J. 29 And COO ; 20 Or. L.J. 103 ; 3 L.B.R. 75(r.B). cte. 

Irrcgtilarlty In the complaint— Thia aeottoii provides lor an error smisMon or 
IrrognUrily In the complaint and not to entire abseneo of compl.aint say, a compUlot o{ 
Court uiidor 8. 476, tufrn, without which cegnleancc of the oDcnco cannot be taVen under 
the law and which Is a statutory bar to the eiitertalmnent of the complaint, 49 S43s 
SO Cr. L.J.GSSmIIG Ind.Cat. 63s. A complaint Is not Intended to glvo Inforaatlon to the 
aecufcd and lAlltiro to set oul the speeches or alleged aedltloua words, the sobject-mattcr ol 
a subaequciit charge in A complaint la only An irri'gularliy cured by this section, 33 H. 3 at 
11. (1) F.tllurc to examine the complaint on oath under 8. 200, s»pro, 9 A. C86 ; 33 U 606 ; 
is A. 221; 20 Bom.L.R. 1091; 46 C. 807; 23 C.W.N. 434 ; 20Cr. L J. 247 b 49 Ind. Cat. 919. 
30 C. 023; SSM.L J. 7l9e2S L.W.COitaSOCr.L J. 43a»llSInd Cat. 243/o{fotnn(7 (ho practice 
In Madraa 11 K. 443 and IS L.W. 461-25 Cr.L.J. 730-81 Ind. Cat. SlSfany Irregularity In 
A complaint under 8. 105 (1) avhlch dcea not Oceaalou a I<tluro ol justice will not furnUh a 
ground lot rev i\|on na It It only an Irregularity cared uuder this section, 10 Lah 231); (1) 
lallute to take the signature ol the complainant, 6 C.W.N. 840 ; (S) failure to reduce a com- 
plaint to writing 7 M H 0 R. Appx 23: (4) failure to record n'Asons (or distrusting a compi alnt 
25 H. 8|Q ; 14 C. 141, nro curable under this seotlon, but trial without a complaint ia Illegal 
and cannot be cured, 4 D.U.CR. (Or Ca) 4; (19041 A.W.N. 266. ItregiilatUy In a eompUInt 
ol Ccurt, under 8s, 105 and 476 stij-ro. is not cured by this section, at it deals with 
ItregulariUca (n coinplaliu aod cannot cure the abaeneo oi a complaint ol Court and pro- 
ceedings luUlated without such Aconaplalut of Court aro null and void 20 Cr. L J. 73lw 
80 Ind. Cat. 297 ; 1928 M.W.N- 229 ; 2) Cr. L.J. 845. 1 Luck 528 ; 25 Cr. L.J. S3S- 
ICOInd.CAl l044Hm Ind. Cat. 430:49 O.LJ.312-30Cr.L.J.C53-ll6 Ind. Cat. 633. 

Irregularlly In aummona, warrant, charge, proclamation, etc.— Omltalon ol 
patlloulin in tiimmont or vvarrant, 80.724; 31 B. 611, Is curable. 8o also a dofeetivo 
search- vrarranl. 33 C. 1776. Failure to record reasons lot Issuing a vvsrrantU curable, 33 C. 
789, but in 33 tl 1693 It was held that It was a necessary preliminary lot Iho exercise ol 
the powers under 9. 00, siijira, that reasons should bo kItod In writing, nod failure to do so 
aitiates the warrant ; omission to serve a prollinlnary order under 8. 145, supra. Is not fatal, 
S30.6S(F0)and33 ;30 A. 41; and 9 C W.N. 9d3 : 23 Cr L J. C32«81 Ind Cat. 170; 
when proceedings aro started under 8. 145. supra, but there avas nothing In the police* 
ri'pcrt or other information upon arhlch the vase Is started to Justify them, this section 
hai no nppllealiou, 20 0. 520. An irregularity such aa omission ol actual words used In a 
ch.arge la curable under this .section, 33 H. 384. This section covers only an error or 
omission In the charge and has no application to a case where there is a total absence ol a 
charge ; omltaloia to ipeoify Intention in a charge le not fatal, tO B.H.O.R, 373 ; 22 0. 391 and 
276 ; 30 Bom. L R. 633 ; 15 B. 491 ; 6 A. 204 : « C.W.N. 196 ; but see 39 C 781 : S3 0. 293. 

A Joinder ol charges not permiltcsl by Ke. 333 and 233 fu;>nv le fatal and c.vnnot be cured 
25 M Ct (B C.l : 41 C. 722 and C62 ; 30 M. 323 : 26 A. 165 ; 23 B. 40 ; 39 M. 537 (F.B ) : 
29 C. 335 : 23 C 7 and 10 ; 10 C.W.N. 529 ; 6 B«m. L.R. 723 ; 4 Bom. L. R. 537. A joint 
trial cl several accused charged with ofleneee not committed In the cousa of the same tran** 
action Is not .an Irregularity but an (ffegaflty and this section cannot euro the defect, 23 Cr 
L.J. 337 •• too Ind. Cas. CCS . see Cr A.No.263oI 1627 (M.H.C.) where (ho conviction was sat 
avids and retrial ordered MUj dnder ol ebargei and aecuv'd Is not cured by this seotlon. 
23 M.L J. 397 ; 53 M. 502 . 43 A. 34: 27 6.155 : 29 Cr. L.J. 619-109 Ind. Cat. SH. 

8 U.L.T. 276 ; 43 D. 1(7 , 29 C. 385 ; 7 M.L T. 387 ; 28 K. 434 and 125 ; 4 Bom. L.R. <40; 

S3 A. 57 : (1 C. 66 : 35C. 181 . 43 C. 741 ; 9 Ran. 83 (P.C.)1 SO A. 437 at 432 ; 6l M.LJ.6n 
••tlL.W. 5(3; 97 Cr.LJ. 1381-95 Ind. Cat. 897. Bee notes under 8. 232 at p. 433. A 
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cliarce ttatlcE that lbs wcQied did ft p^rttenUr Mt to commit ft certain oQenoe, or*'ftn]r 
ctbet oSeoce panlibable with impriionmeat \ fi improper as it does notglre the accused 
knorriedge of the r'pocifio ofTence with irbicb be Is charged. Where howerer hede«s not 
saSer ft prejadicc, the defect In the form Is cared by this section, 23 Or. LJ. 11B6~ 
82 Ind. C&l. SO : where ft charge ol criminal cooeplrsey did not epeeify who were the parties 
to it. It is only a defect which can he cared by this section, 28 Cr. L.J.426**101 Ind. Caa. 138. 

Irrcf afarff)* (n Jud^menta.— fl) Omfnlon (o stsfe gronnds of decision, 6 B.R.O.R. 
(Cr. Cft.) 83 ; 6 C. 579 ; 13 0. 272 ; 20 C. 353 ; 27 Cr. L.J. 153s07 Ind. Cas. 737 ; (2) 
prononneing judgment before writing it, 23 0. 802 ;20 0 333; 210.121; 29 Cr.LJ. 703(1 )m 
81 Ind. Cat. 193 (1) bat see 27 H. 237 ; 14 A, 242 ; (3) omission to sign and date jndgment, 
1? A. 2S4 So also omieslon to sign A judgment written with hts own hand I'eafsoenred 
by this section. 47 A. 284, ; 7 Ran. 370 Omission by some ol the members of & Bench of 
Magistrates to sign the judgment eonrictlng the accused is not necessarily illegal Tltlatlngthe 
whole trial especially when all the members of the Bench have signed the register embodying 
the sentence. The ozalssien to sign the judgment is only as omission to eomplY irith the 
technical requirement of taw as to signing and shonld be treated as an irregnfsrity which 
occasioning no fallnre of jnstlce, 87 U.L J. 763^30 L.W. 883 not following 82 U. 237. Bee 
omission to pronounce written judgment before senteneiDg the aecosed, 23 U.L.J. 4S3; 
Weir 11, 711 are eared by this section, hot » jodgment not in accordance with the impcrstire 
proTtsIona of 8s. 867 and 42|, tupra, cannot be cured, 17 Bom. L.R. 1033 ; 33 C. 138 ; 
21 Cr L J 62— S4 Ind. Cas. 404. When In a fsetion fight, the two factions were tried 
separately on separate erideoce recorded in each case bnt the appellate Court in appeals from 
cooTicUon of both fKtioos disposed of both appeals In one judgment, it was held It was only 
an irtegnlsrity as no injustles was done. It might hare been better to keep tbs eridenes 
entirely separate and dellTet two jndgmenti separately, 8 Lfth 193 (P.C.). Disposing of two 
matters by one jndgmsot or recording erideoce IQ two matlen together is only an Itregn* 
larity eur^ by this section 66 C. 400 at 406. Absence of a judgment cannot be said to be an 
irregnlarity cored by this lectien, 27 Cr. L.J. llS3w97 lad. Csi. 737. 

Irregularity in proceedings before or during trial,— A trial at the EIgh Coart 
sessions commenced before a Judge but eontlaued and concluded by another Judge 
oo account of illness of the first Judge Is only an Itregulantj cured by this section, 29 Bom. 
L.B. 20]. Omission to examioe the accused before making an order of commitment under 
B 209, supra is cured, 23 U. 636. 6c« also 28 A. 421 ; bnt omission to call on the accused 
to enter on hisdefence occasions a falluro of justice and cannot be cured, S3 C. 252 ; 160 28 0. 
863 as to significance of the word "trial." The decision of the Privy Council in 28 U. 
61 does not compel the Court to bold that in no case a misjoinder of charges or failure to 
try charges seperately can be an Irregularity wUbin this section. This section cannot be 
availed of in an appeal against acquittal so as to justify the convictiou of the accused on 
theappeal, 39 Id S27 IF.B.). This eeotion does not cure the defect in a trial where a case 
triable with a certain number of Assessors is tried with a less number of Assessors than the 
required number, the error is such as vitiates the whole trial and this section cannot cure 
such a defect, 29 Cr. L J. 499—77 Ind. Cas. 811. Where a case which was made triable by a 
Court of SeasioD under the new Codo was tried by the Magistrate after the new Code came 
Into force insteid of commlttiag the acccosed to the Court of Session which ended in A 
conviction, it was held the trial was Illegal, and the illegality cannot be cored by this 
Ecction,26 Cr. L J. 649s8S Ind. Cas. 645. The recording of evidence by the Magistrate 
himself when the remand order directed the avideoee to be taken on commission Is only -an 
Irregularity cured by this section, 30 Cr.L J. D43 — 113 Ind. Cas. 643. 

Irregularity in other Proceedings under the Code.— Failnte to draw up a 
preliminary order under 8. 145 (1) supra is not a mere irregnlarity in procedure bnt an 
Irregularity affecting the jurisdiction of the Court and cannot be cured 49 A, 323. Failure to 
follow the strict provisions ol S, 145, supru, when the parties had thelrease fully heard fa 
curable, 30 A. 4l, and omission to state grounds ol being satisfied as to likelihood ol a breach 
ol the peace in the Initial order is an Irregularity, 33 C. 63 ; 36 U. 275 ; 33 C 332 but trying 
together two rival parties In proceedloga under 8. 107 is illegal, 8 C.W.K. 160 ; 11 C.W.K. 

123 
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f72; 6 G.W.X. 6^ ; 3i V. 276i. Usdtt t^« sjacD^tS Cods tsofftioe iind«rS.I95 hst bsea 
kbtogated ; irregal&riiteaui procee<i{« 5 > aada S<i76, supra t,X9 sot eueod liy ili!t ssfitvoa 
BOW. So »ST WtBt o! fl oomplsiat o! & Qaxub paUio oarvani or an; ineiuUtU; ia 
iBftliDg tbs earns eaiutot b» cured by thh seotioDi 29 Cc. h.i, TSlssSd lad. Cat. 23?: i 
Lstk. 2S3: SSCr.LA S88siflOIad.C&e.i04<; I? C.Z<,f.S43s>Sd Cr. L.^. 658:sil6 lacL 
Caa. 933. P&Uuee-bo gWa tba aecawd sa oppartaaiiy to adduce evidence b} lebot ibs 
addiUonai erldeoceftnd to boat ftrgumstita oa each etldeBcs {s not cured, 28 Ct. h.H. i03Sss 
87 Ids. Cas. 823: « lAh. 378. 

Bub'seotioa (bj lelatiog to pyoceedtogs oader fis. 195 and ITS has now b»a oiaStted. 
Tberefots ifaniol acozapUiat of Court caoaot be cured tisdet tM« Bcctioa aoS &ueh au 
ittegalUy win yhlate tbs satire pnoesdiogs, 1 Itaefc. 928. See also 23 Cr. Ij J. TSO^IM 
Xsd C«».19S: 9B. 27Bbd288;37C.I87: 28 Cr. I..d.?S7~31 Isd. Cas. 613: 48 C. B.S. 312 
»SQ Cr. L 3. 638-lIS Ini. Cas. 633. 

Sub-sectlua {c}**^TfaiBaab'£eotioD mefiat ibet the cuaissioc referred io beteis must be 
treated as a «are Irregulartt}’, bat [vrbsa tbe pfOTliious ot tbs law as to empsaocUiug o! a 
Saif are ytolated such a coutiBgeooy {« oot praeided for ia tbis euVeeetioo. Sucb a breach 
ct law lauat ba treated as an illegality Yitlatlnglbe whole trial whUU must beset aside lot 
that teasoa alooe, s.?,, in 26 A 21l, a jury itral vaa set aside because eorsa Jurors mra sot 
eupauaetled iasteadof Sre as fixed by aotlficatica oa the ground that the trial was sot by 
a tribunal coastliuted accardiog to law. Again, wbsn tbe prorisiOBe of 8s. 379 to 279 »od 
8, 363, supta, as regards selection Jurors were not followed, it was held is, 7 O.W.N. fSS that 
tMa sab'sectlon did cot apply to nosh aaitnguUrity. S3 C.W.M. <003, see aUo 33 i. 393 
cod 38 K, 48t and ( lab. 382. Ia all (ha above eases the trial was set aside on sccoust ot 
iilegahtias conmitted therein without rafatence toaoy ais'direoiiaa obTioasly on the ground 
that Ibera was no valid trial m wliieb a verdict ot the }ury bad been returned. This le hew 
the iew auat be isterpretad, 27 Cr. hJ. 793«9S lod- Gu. S93. 

Sub'aectloo W).— The provl slana ®I this secKeii taqulfe that beiots a verfllel tl a juty 
«aa be tavetsed on the ground of misdlractfon, the Sigh Court znoat be eatiaSed that 
ibe verdict is erroneooa ead a failure of justice bu heea ocoasiooed. 29 0. 230; Sf C.BT.lf. 
33 • IX A.L.J. U2-14 Or. LJ. 808s2l lad. Caa. 636. If improper qaestioaa bate beeo 
admitted at a trial by Jory> it is fnc tbe Crown to show that their iopiropet eSeot 
has bee® aet right by the Court. £ivbe( the Jury, ebould be told *t unoe to dlecegerd 
the itciemeote or elw the charge should coataio • almilat watuisg to them erpressfy 
telling them not to ooBsider the statezocut as iavolvlog a eoDiradiction ee nihetwise 
damaging the evidence of the -wltoess. Voder sob-seeUon {2) of s. 423, iuprci, and 
this sub-eeetioB it miut be leva whether suoh improper admissioa of ovidsueo has la 
aCect led to amiMattlagaof jastloe to eoittle the High Court to eat aside the verdict of the 
Jury. If a Judge ie of oplaioa that it will be dfffioalt for the Jury 5a spite of bit express 
waratng to disregard tfaeavidesoe viFoogiy admitted, It is preferable that there shonld he a 
sew trial before another Jury, 28 Bom. L.B. Z81’=2T Cr. I 4 .J. dStsgJ Ind. Cac. 83i. A 
material mlsdlrMtlos or isllate to Uy down the law by wfaloh the Jary }a io he guided is not 
covered by tbU eeoboo, 8 C.V.K, 878: 8 ff-L.T. 80 H.44: S3 0.22; jSStf.lrJ. 
250. Total ahseaoa of direction by tbs lodge as to (be law eanaiot be cured by this sootion. 
11 CrX.J. SI 8 »»lDd. Cat. 281 ; 8 lS.t.T. VZsil Cr.L.J. «3Ss7 led. Cas. 401 ; ti Cr. L.J. 
2 X 2*6 Ind, Cat. 14 ; ^ K.t,.T. «t«ll C».L.J.S34taHaa. Cm.« 15 {9K.t.T. 3«*(iStlJ 1 
3I.W.K. MO-12Cr £,.3. «0-B lad. Caa.lM; *0 0. 367. A conviotion obtaiDsd on a (rial 
by Jaty. would not be bad merely becauee the eharge to the Jury w»s not happily exp««»d 
or that then was mUdlreetlon is fhe oberse II otherwise there bed been no falinre of justice 
aadthecMtf WUJ be covered by thlaseotion, XJX.Ii J. 149*11 Cr. i.J. 638*51 led. Cas 686, 
See coles under Be. 407 end S07, supra, at fp, «7 to BW and 684 to 588. 

Vofesa aush'effof etc , ba« in fact eccaalooed a ratturc of |uattce.*~Tb»M 
words do not qualUy eleuse (d) only but also the other ototun (a) la (?}, 5 Raa. 83 fP.C.). 

S'ailutt to oomply with a tnaodetofy ptDvleims ef Uw fs cot DMeiasrUy aa lllrgellty that 

vtUstee the prooeedloge. The quastien ia whether the letlore has been prejudielel to the 
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fte«a 9 e&,m 9 V.'B.K.SMsSOCf .L.2.%'23*114 lal.Cat.S6S /ollotrin? BS 0. 4S kod SQ &. 6S0 ; 
IM klio 1929 H.V.H. 893. Btfora proe«eltQgi c«n bo let kstdo it muit bo ihowa that bjr 
reotoa of tbo IrrofalacllT tbo troo foett btto not come oot or that there li a danger that thej 
'put noteomaont, 110. 85$; 10 & 414. WbUano locioat defeoi in the mode of coadnotingk 
trial oan be jostified or oared b; the consent of the Connse! for the acouied, the fact that a 
oertkin count of proeedare wae in fact comented to b]r the Counsel for an accnied U as 
Important element In considering the equally Impntaut question irhether there has been any 
eteiudiee, 80 A, 437 at 483, folfouinp 8 Ren. SSfP.O). Tbs onus Is on thoappellaot to show 
that there has In fact beenafailnre of Justice owing to the irregularity, 24 U. 823. The words 
*'in fact" were lotrodoeed in the 1898 Coda apparently is order to emphasise the duty o! the 
Conrt to go into the merits before Interfering in eonseqnenee of a misdirootion or other error, 
but the duty exiited Jatt the same before, 26 U. 1, It it impossible to decide whether there 
has been a fallnre ot jaitlce In fact wUhont loohlog to eso what tbs faeta are. In order to 
■determlae whether the Tordlot is errooeout and If to whioh of the powers conferred on the 
High Court by B, 123 (3) should be exercised. It ts ahsolnlely necessary to go into the faots, 
26 H. 1. "In fact" is equralent to "really" or “la reality." The expression “nnless it has 
in tact oecaatoned a failure of Jactiee" meant unUss U has uafalcly affected, the petitlouer’s 
defenoa on the merits, 31 B. 611 at 625 ; seealeo 11 B.H O.R. 237. Anartor which in noway 
prejudloes aeonTieted person, and Is QOtfatal to tha Talidlty ol adscliion and is eonoeined 
with the proceedings rather than the mode ot trial, may bo condoned ouder this eeetion 43 A, 
184. In 6 Ran. 83 (P.C.) thelrLoidshlpsoftha Priry Consoll summed up after review of tbo 
asToral sections of the Code their view that the bare fact of an omltsioa or irregularity has 
ooourred unsiccompanled by any probable auggesUon of any failure ot Justice Is not enough to 
warrant theqaasbing ot a eonvlction; see alio 8 Lah. 239 (P.C.), 

Bxpfaoatloa.^Sffect should be given it the objection Is promptly raised and wrongly 
overruled by the lower Court. The explanation applies only when an objeetloe Is raised as to 
avensent of an {rrtgul<trily '• an Illegality aftecling the jarlsdIctIcD ot the Cosrt can be raised 
to the appellate Court, 11 Q.W.H.il28,aud an aooused person oau&ot waive his rights in a 
oriminal proceeding, nr the bene&t of legal provisions, IB U.L 3. 330 ; 2 C. 23 ; 6 0. 96 ; 
46 11. 117: 16 V.R. (Cr.) 69; 6 C.W.H 202; 28 V.LJ. 329- (1918) U.VM.229: 
32 A. 633 : 21 A.L. J. 89 ; 4Lah. 376. Bee also 8 Ban. 63 (P.O). Ko serious dofeot in 
tbo mode of coodnctlng a criminal trial can be justified or cored by the consent of the 
Advocate for the accused hat such conscot Is an element to be taken into account in eonslderiag 
tbe equally important question whether there has been any prejodiee, SO A. 437 at 4S2 ; see 
alto 31 Bern li.R. 923 at 928. 


S38. No attachment made under this Code 

Aliaehment not 
tUegil, person maKng 
same not trespasser for 
detect ot want of form 
in proceedings. 

relating thereto. 

The word " distress " has been omitted and the word “ attachment " hat been eubstl* 
tnted in iti place. This section cores defects tn the forma] proceedings of Conrts. 


shall be deemed unlawful, nor shall any person^ 
making tbe same be deemed a trespasser, on accoun* 
of any defect or want of form in the summons 
conviction, writ of attachment or other proceedings 


CHAPTER XliVI. 

hllSOEI.LA'REO'DS. 

533. Affidavltsand affirmations to he used before any High Court or 
Courts and persons aoy officer of such Court may be swom and affirmed 
before whom afadsvits before such. Courtot the Clerk of the Crown, or any 
maybeiwotn. Commissioneror other personappointed by Buch Court 
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for that purpose, or any Judge, or any Commissioner for taking affidavits 
in any Court of Record in 3ritish India, or any Commissioner to 
administer oaths in England or Ireland, or any Magistrate authorised to 
take affidavits or affirmations in Scotland. ' 

la itiwlng up the pzseticst Africa of so goii'ineiti Ja^ga sbould bo borne fti 

mind by praotitionere, “Be most scrapDlous in drawing op affidavits for ^onr cUeaig ta 
swear to- I regret to ear that the ballef bas prevailed tbat la tn&Dj cases affidavits ate 
drawn without carofa] tnstraotloQS as to what the deponent 0137 trotbfullf state, bnt 
rather to support some poaltloa beoedcial to the cause the praotitioner is appearing- You ate 
In a XBoasuiQ the keeper oi your ciient'a conscience. Be roost careiul lest you bring npon 
yourself condemnation for the golJt 0/ moral. If not legal, subotastlon of perjury." This 
becomes ail the mote ImportaDt as affidavits are mostly draws up is this country is English, 
a language sot understood by the deponents is most cases and the affidavits have to be 
translated to them in the Vernacular. 


Tbla section deals with affidavits and affittaaUon to be need before the High Couct or 
any officer ol such Court. It requires that sneh affidavits should ba sworn and affirmed be* 
foreanoh Court or Clerk of tbe Crown or any CommtssioDer or other person appointed by 
auch Court for that purpoaeorany Judge, etc. 'A Magistrate is a Judge within S.19. 1.P-C- 
read with B. 4 12), aufra, only when he ts ezeroising jurisdiollon la a case pending In which 
he is empowered to giro a definitive judgment in tbs matter nocler dispute and set when he Is 
osly empowered to commit : where a Magistrate has'aot the <em» of the ease acd be eoald 
sot pronounce any jodgment in respect of that ease, be Is not a Judge within the meaning of 
tbe term in this section and a refereoea to S. 539A will show that a Magistrate may net come 
within the meaning o( the term Judge, io this section. The Magistrate here is diffeteotlated 
from the officers meotlooed in this eeoiioo and is not empowered to have an affidavit sworn 
beiorohioii 6 Pat- 110. An affidavit ewom before a Presidency Magistrate of Oaloutta Is not 
admissible lor the purposes of moving tbs Patna High Court In revision, (1B26] 
Pat. 7Ja27 Cr. L3, 313 {2>-P2 lad. Cas, £97 (y. This ecotJon applies only 
to affidavits to be used in the High Conrt, for Jostance to support of applications 
tor transfer uodet 6. £26 .(4), supra. Tbe solitary provision in the Code for the use 
0! su affidavit in any Court subordinate to the High Court Is contained in B. 74, supra, 
as to proof of service of summoos outside the jarisdfetion of the Court issufag it. " The 
lutentiOQ of tbe law Issod Itcaauot be too often repeated, that an affidavit must contain 
nothing but bare tacts known to tbe person who makes tbe affidavit, either personally or 
Qpon Information from a source which he believes to be a correct source and one on which 
reliance can be placed. Farther, as it ia possible for human beings to mate a mistake in 
reciting a fact, the lew requires tbst tbs contents ot affidavite should be carelully read over 
to tbe deponents in words understood by them and vouched by them to becorrecf'-'prr 
Shoa:, fa 36 A. 13 a* i6. A pereoo seokfog hyanappl/cst/oa fn nvtsha to get nd of aeon* 
victlon standinS against him, is, incapable oI tenderiog blaown affidavit In support oi such 
application and cannot consequently bo prosecoted lor statementamsde In sneb an affidavit, 
19 A. 200 ; 12 M. 451 ; 28 A. 331, bot see 6 Lab. 3< ; B Lab. 46 ; 28 Cf. B J. 163s99 Jod. 
C&s. COO, which takes a difierent view; see notes uodet tbe next eecUoa. The new sectfon 
B. 530 a now allows the acensed to file bis own affidarit in preol oI conduct ol public servint. 
In a latcrcaso in 29 Cr. L.J 336 at‘839:«108 Jod. Cat. 124. tho Allahabad Tligh Court 
held tbai according to the pracUeo of tbst Court no accused person can legally tender 
his own affidavit in support ol an applic-atton lot ttanslcr under S. 62C, supra, whether tbe 
affidavit U tendered and tho applleatloo modo la • subordlnato or in the High Court And that 
tbe accused esn ibo prosecuted for making falso statoments In such affidavit. The practice 
hu ROW grown up In Madras «f «cccp({og affidwite of iiceuscd pereoua tiled In evpport ol 
trauiler appilcailon allboogb before the anictment ol new S. 639A such affidavits were cot 
accepted, sea Weir 11. 691. 
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539A. il) When any application is made to any Court in the 
course of any inquiry, trial or other proceeding 

AffidMitia prootot «n<Zfir this Code, and allegations are made therein 
coBdnet of public ser* .. ... , .. 

xant. respecting any public servant, the applicant may 

give evidence of the facts alleged in the application 
hy afidavit, and the Court may, if it thinks fit, order ‘that evidence 
relating to such facts he so given. 

An affidavit to he «sc<i before any Court other than a High Court 
under this section may be sworn or affirmed in the manner prescribed in 
section 539, or before any Magistrate. 

Affidavits under this section shall be confined to, and shall state 
separately, such facts as the deponent is able to prove from his own 
knowledge and such fads as he has reasonable grounds to believe to be 
true, and, in the latter case, the deponent shall clearly state the grounds 
of such belief. 

{2) The Court may order any scandalous and irrelevant matter 
in an affidavit to he struck out or amended. 

This BMtlea U ncTTlf added aod provides lot an afQdavU In proof of tbecondaetol 
Publle Serraot and giree power (o Coatt aleo to expuoge esaadaioos or irrelevaot 
matter la an afBdarlt, and also re^oirea the persona) attendance ot tbe deponent of tbe 
Affidavit for cros8*exeminatloa before tbe Conti. Sab'seotion (i) ot 8, 842, sHpra, says 
that no oath shall be administered to the accused which means only that an asoused 
person cannot be examined on oath as a witness In tbe case in wbleb be is an accused person 
aea 3 Lab. 46. A person aweatlog to an affidavit ander this section in support of an appllea* 
tion for revision in the Court renders himself liable to a prosecntion for any false statement 
contained in tbs affidavit. He canoot claim tbo privileges of an accused person and S. 4S9 
tupra, nowhere lays down that applications for revision shall be accompained by affidavits 
and no affidavits are reqnired under that section, 28 Cr. L.J. 168s 99 Ind. Caa. 600. This 
saetiOQ picaoxtbes tbe manner in wbtob an affidavit to be used befois any Court other than a 
High Court can be sworn or affirmed. It may be sworn or affirmed in the manner prcscrlb* 
ed by tbe preceding section or may be sworn before any Magistrals. Heither of these 
sections antboriso tbe swearing ofsueban affiavlt before the nasir ot a sabordioato Coart 
and therefore the nazir bad no authority to administer the oath aod tbo deponent cannot be 
convicted ot maVlog any false statement on oatb. 31 Bom. L.B, 141=30 Cr. 593* 
118 Ind. Cas. 248. Tbe third para of sub’secUim (1) provides that affidavits shall state 
eeparately snob facts as tbe deponent is able to prove from his own knowledge and each facta 
as be has reasonable grounds to believe to be trao and in the Utter case tbe deponent shall 
clearly state the grounds of such belief. Fallare to state separately those facts will not 
absolve him from bis liability to be eoDvicted under B. 199 I.F.O., for makiog a false 
statement, 30 Cr. L.J. 649*116 Ind. Cas. TSS vhert 14 C, 693 is referred to. 

S39B. (1) Any Judge or Magistrate may, at any stage of any 
Local inspection inquiry, trial or other Proceeding, after due notice 
to the parties, visit and inspect any place in which 
an offence is alleged to have been committed, or any other place which it 
is in his ojJtnton necessary to view for the purpose of properly appre- 
dating the evidence given at such inquiry or trial, and shall without 
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unnecessary delay record a Memorandum of any relevant facts observed 
at such ■i«sj>ee(iDn. 

(5) ^uch memorandum shall form ^art of the record of the case. 
If the Public Prosecutor, complainant or accused so desires, a copy of 
the memorandum shall he furnished to him free of cost : 

Provided that, in the case of a trial hy fury or with the aid of 
assessors, the Judge shall not act under this section unless such fury or 
assessors are also allowed a view under section 293. 

Scope of the oect]on.~Frior to 1923 U)«» was ao ptovUioo io the Code atlowlns 
a MaeiBtnte to visit aod taapcct tba&ceoe of tbe commission of an oSesca, yet Msgistrates 
dldfteqoeotly mabe such vlaitasod they trers permitted to do ao by a long secleaof declsleoi 
of the various High Courts laying dotvn the procedure to be follomdand the safeguards to be 
applied frbeu loahiogsucb visits. By (haaesfameodmeDot, the Legislature adopted tbegeueial 
eSeti of these deeisiona and incorporated it in the statutory l&rr by enacting this eeetioa. 
The Magistrate should make his visit after due notice to tbs parties and should focorpoiate 
bis observations la a memorandum to be placed oa the record, i Baa. 106‘at t09. It la sot 
only not objectionable but in many cases highly desirable, that a Magistrate trying a 
a criminal case should himseif inspect iba sceoa of oecurreoce, in order to ssderstaDd faily 
the bearing of the evidence given io Court but if he does so he should be care/uf not to 
allow anyone oa either side to say anything to him which might prejudice hts mind one 
way or the other. The Magistrate should not go out of the way fu making inquiries on 
the spot ia order to satisfy himself bow the facts stood without previous notice to tbs 
accused and In their absence. It is possible that the magistrate may be able toshaheoB ths 
impression which that inquiry may bare made la his mind, if ft wae unfarourable to the 
accused and oonfiue himself during the trial to the evidence that may be recorded in Court but 
it is oot likely that the accused would have the seme conddence whieh hevrould have had, 
had no inquiry been made, 21 Cr. L.J. 169*51 Jnd Cas. 779. This seotioo gives power to 
the Court to make local inspeotloo for the pn^se ol properly appreciating the evldeoes 
given before It. This power rested previously on jodiclal decisions and on the Implied power 
given In S. 656, tn/ra, but there was no express provision. Tbo object of the local Inspoctioa 
U to allow a Magistrate properly to appreciate the evidences givou at the inquiry or trial 
and oot for the Magistrate to become the piiucipal witness in the care on a question of fact. 
It may be tbe Indian Evideuce Act docs not prohibit the use of facts observed by a Judge 
but it is cle.'irly illegal for tbe Judge to become the priocipal wltossa in the case, to keep 
ail knowledge of facts he has observed and uoted to himself and keep It out of the knowledge 
of the accused. He onght to record a memo, of bit local InspecUon immediately after his 
Inspection and give the parties an opportunity of seeing what the facts an and give them 
an opportunity to rebut his opinloo aod failure to do these things clearly prejudices the 
accused. 10 Lab. 138 aher« 82 C. flS; 83 C. 40 and 37 0. 3<0, are referred to. A Iccal 
Inquiry by the Magistrato being permitted only for belter appreciating the evidence la the 
case cannot take the place o( evidence itself. Socb local iospeotion should be held tpariDg*- 
ly as the purpose is only to elucidate aod better understand tbo evidence. The parly 
against whom tbe rcsolt o! thejocal inquiry U used is greatly prejudiced and Is put to an 
irreparabla disadvantage In not being able to remove the wrong Impression from the mind 
of tbe Magistrate by oross-exammlog him. 47 B, 475, /ol/ota'np 23 Cr. L.J. 424*6f fBd< 
Cat. 712. If a Magistrate receives by a local fnspccUoa imptcuion in favonr of oe« party 
ot other, he should give ao oppottauUy to the aide against whom ha forms an Impmsaiea 
tocxpbln It If possible. 59 U L.J. 442*27 L.W. 954*1928 H.W.H. 69*29 Cr. LJ. 
8599109 Ind. Cas.S83. Wliferon local inquiry was made not for tbe purpose of bolter 
underitsndlog tbe evidence but lor obtaioisg information which did not appear item the 
evidence pf the witnesses, It was held that la a tense the Sfaglstrato mads Mmislf a witness 
lo tbs ease and to went beyond the powers conferred on him by the Code and the trial 
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vftt h»!d bftd, 29 Cr.L.J. 636-110 lod. Cai. ia 30 Cr. L.J. 491-118 Ind. Cai. 096 

Bimiatlf where » MBgittreta Id makSog & local inapeotiOD far better approeUtlDg the 
evidenee hlmeell mcssQred op the plots led oame to a certain definite coDclaiJon 
It was held that he exceeded his jarUdictlon ss he created Iresh eTidence hlmacll and 
introduced it into the ease for the purpose of hla decision oren though he aoted, Iona fide, 
SO Cr. L.J. 692-116 Ind. Cat. 767. It la the dotr of the Court to make a memorandum of 
relerant facts observed at such Inspection forlhteith and make such memorandum form part 
of the record in the case and the patties are entitled to hare a copy of the tame on appllca* 
tion. The amendment Is in aeoordanoe with the deoUiona in, 37 0 340 ; 14 C.W.N. xelx ; 
10C.W.V. 131 • 39 C.4T6 and other cases. Thla la a mandatory pTOalsion,62 C. 143. Ihe rale 
which reunites a memorandum to bo tnade does not introduoo any new principle, S3 C. 46 at 
94. It is open to the Uagistrato to use the evidence of hia own eyes to teat the truth of what 
the witnesses had deposed to, hy msking a local inspection and embodying the result of bla 
Inspection la the examination of witoessea called under 8 . 610, infra, 43 U.LJ.'279s: 
18 L.W. 113. When In a local Inspeciion a Magistrate merely Interrogated a crowd of people 
without making any memorandum, held the absence of such a memorandum in a local 
(nspeotion is an Illegality vttiatiag the oonviotioD and uot mere irregularity curable under 
S. 637, 50 B. 680 /ollomng 32 C. 118 and dussndnp S3 C. 46. Sea also 3 Ran. 139 followed 
in 27 Cr. L J. 1231—93 lad. Cas. 177 ; see also 31 Bom. L R. 959. When notice was aetnaliy 
issued to the parties non'setviee will not by itself vitiate the matter, 28 Cr. L.J. ISO— 99 
Ind. Cas 892. 

Sub-sectloa (2}.->'Tbe provisions of this sub'section are mandatory and a faiinre to 
comply with the express direction of law is an Illegality and oot an irregularity which can 
he cured and a note made by the trying Magistrate after inspection of the place sbould form 
part of the record of the ease, 92 C. 143, but see 3 Ran. 139, followed in 27 Cr. L.J- 1261— 
98 Ind. Cat. 1T7, which took a difiereot view and the decision in 62 C. 148 was dxtttnfuishei 
in 63 C. 46, holding that the observations therein are too wide and that unless prejudice la 
shown the proeeedlogs cannot be set aside as this section introduced no new principle, and 
there Is 00 universal rule that disobedience of statutory provisions nalllfies the proceedings., 

540 . Any Court may, at any stage of any inquiry, trial or other 

' proceeding under this Code, summon any person 

Power to summon . 3 

material witness, or as a witoess, or examine any person m attendance, 
eMtaine person pte- though not summoned as a witness, or recall and 
re-examine any person already examined ; and 
the Court shall summon and examine or recall and re-examine any 
such person if Hs evidence appears to it essential to the just decision 
of the case. 

Scope of the section. — Tha first part of this section is an enabling provision whereby 
a Court in tbeexerciseof its disereetion is empowered »t any time before it actually prono- 
unces its judgment to take further evidence either for tho proseoutlon or for the defeuoe and 
tor that purpose it may aaioum the hearing to procure tha aktandanee 0 ! witnesses- 'Very 
often it bappena that new light is tbrown on tbe case by examining a defence witness 
and then it becomes desirable in the interests of tbe accused himself that fresh evidence 
shonid be called for. When sneh iresh evidence le likely to prove prejndielal to tha accused 
it should proceed with tbe utmost circnoispeetioa and should uot exercise its pawers nnder 
this section merely becanse tbe prosecution desires to do so, 1 Ran. 333 at 311. Tbe second 
part of the section is on the other hand imperative, jf the new evidence appears to tha 
Conti essential to the jnst decision of tbe case and this mast depend eotlnly on the parti- 
cular clrcnmstanoee of each case, the Court has no choice but is bound to take evidence, 

1 Ran. SOS at 312. The provisions of this section are very wide. Bat wider the powers the 
greater tbe exercise of discretion required ; and this teelion read along with 6 . 263, npra. 
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iras not Intended that the Court ehoatd exereiee Us powers at the bidding o{ anj person bst 
tb&t the powers ate gWen to present any danger or mta-catiiage oI justice- becanse some 
particular witness has not been .called, 12 2.I1.J. 15=i4 Cf. L.J. 682-21 Ind. Cas. 1002, 
the Court is to exercise its judicial diecretion and ought not to allow itself to be guided by any 
Buperior Court, IS Cr L.J. 375— 23 Ind. Cas. 713. The power given to the Court to examine 
witnesses under this seotioo is unrestricted. 2 C.W.K. 702 but It is not intended to empower 
the Court to Hsb for witnesses, 1692 p,R, (Cr. J.) 1, A Court is not bound to call a witness as 
a Court witness simply because the party wishing to examine him apprehends be will be 
hostile to him, 29 Cr. L.J. 499—107 Ind. Cag. 774. A bfagistrate has no inbecsot and 
unlimited power to call witnesses at any time and for any purpose. Though he has a wide 
discretion under this section to call any witness at any time and for any purpose, still such 
discretion must be held to be exercised wrongly where be calls a witness as a Court witness at 
the]inatance and suggestion of the prosecnUon to enable tbe prosecution to cross-examine the 
' witness with regard to a previous statement made by that witness, more especially after 
the prosecution had closed its case, 1929 U.W.N. 399, This section gives a Judge tbe fullest 
discretion to ro*caIl a witness at any stage of a trial and make it imperative on bim to do 
ao if he considers farther evidence is essential to the just decision of the case. To argue 
that he should not have oattied ont that doty when an essential docuroent had been over- 
looked by the proseontion by having it admitted in evidenoe, as tbe result will be fatal 
to the acoused, is to suggest what the words ‘just decision' mean a decision in favour of the 
defence, S7 hi L J 631— 1929 U.W.K. 90l«SOL W 640 at641. Bat the Court may examiae 
witnesses nndet this seotioo when those witnesses wore summoned originally but not 
examined by the proseentioa, 37 C.L.J. l73o24 Cr. L.J. 193-71 Ind. Cu. 657. AJodgefn 
a criminal trial is not merety a disinterested auditor of the contest between the proseentioa 
and the defaoea and it Is pact of his duty to elucidate a point which the prosecution or (be 
defence may have left in obscurity either inleotionally or unialentionally. It is the dnty 
of the Judge to remcve all such obMurity as far as possible. It is for bim to come to a clear 
understanding, sc fat as Is poarible, of tbe actus) events that oecnrred and he cannot shield 
himself behind tbe plea that any point was left obscure by the prosecution or the defence 
when he had an opportunity of illumloaUDg that obsourily ISCr. L J. 581 m 39 Ind, Cas. 
801. See also the observatton in 87 U.L J. 681-1929 bf.W.N. 901s30 L W 640. to tbe same 
efiect as to his doty to bring ou record an esseotia] document overlooked by tbe proiecution. 

This section empowers tbe Court to Bummon end examine a witness If the evidence 
appears to tbe Court essential to the eight decision of tbe case. This seotion is not controlled 
by B. 849, tupra, imposing the duty of questioning the accused generally after the examina- 
tion of the prosecution witnesses and before the acoused is called upon for his defence. 
Once the accused has been examined as required by B. 812, supra, it Is nowhere laid down 
that the Court must examine tbe accused over again, If the Court examines a witness under 
this seotioo, 96 Cr, LJ. 1418-39 Ind. Cae. 842. This section enables the Court or in 

certain circumstanees imposes a duty on the OoDCt to summon and examine any msterial 
witness not brought before the Court. This section is a very salntory provision calling 
pointed attention of the Court as to the existence of a most Important duty cast on the 
Fresiding Judge in arriving at a correct conclusion. It confers very wide powers upon a 
Conrt. But the wider tbe powers the greater tbe exercise of discretion required of a 
Magistrate, and if tbe Maglstrate-wi)), aa be ought to read B. S53, supra, along with this 
section, be will find that by this aecUoo it ia not intended that he should exorcise this 
power at the biddingof any person 1929 M.W.N. 393; but the powers are given to prevent 
any miscarnsge of jutllee jnst because some particular witness baa not been called, 
12A.L.J 19-14 Cr.L.J 682 - 21 Ind. Caa. 1003; 37 C L.J. 173 ; 27 C-W.N. 679-37 C.L.J. 
415;94C. 167. BeealsoM U L 3. 118-28 L.W. 191-86 H.L.T. 39-28 Cr. L.J. 231-100 
Ind. Cat. 123 : 46 U.L.J. 326-19 L.W. 272-1924 U.W.N. 303-29 Cr. L J. 394-77 Ind. 
Cas, 290. bat this section will not enable aCourt to examine the acoosed as a witness In an 
appeal wbleh Is only the continuation of tbe original oaio, 12 U. 431 ; Magistrates should 
always be chary oltaklDR upon themselvea tbe dutlea of dtciding on beball ot the parties 
whether witoMscs shonld be cxamloed, 23 U.L.J. 134. The discretion given to the 
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kTAglsinta bM to be exerolied vtith s great deal of caation 29 Cr. L.J. 740^110 Ind. Cat. 
676./o2fetnn<7 27G W H. 675-37 C. L.d. <15&;24 C.L.J. C57s75 Ind.Ca8.541. 

At any stage of the inquiry.— Tbia aectlon gives power to the Court at any stage 
-of’lbe loqulff or trial to examine any witness ft may find it to be necessary, to como to a 
proper conclusion iu tbo matter under inquiry or trial, 8 H.L.T. 418 ; 57 M.L.J. 6 S 1 b 
1929 U.W.N. roi^^SO L.W. 640. Ezamlnatioa of certain persona as Court witnesses after 
the close of the prosecution and discharging the accused, relying on the evidence of the 
court witnesses is not illegal, Weir II, 714. The power can be exercised even atter the oloso 
of the case for the prosecution, 48 32S»19 L.W. 272-1924 M.W.H. 303-23 Cr. L.J. 

354 s77 Ind. Cas. 220, but atter tho prosecution has closed and the accused had entered on 
his defence valid reasons are to bo recorded for admitting evidence under this section, 10 
A.L.J. 383=13 Cr. L.J. 772-17 Ind. Cas. 404, and the accused onght to be given an oppor* 
tusity to rebut each evidence, 15 C.W.N. 4l4»12€r. L.J. 7=9 lad, Cas. 46- Tfaerccord> 
ing of evidence on behalf ol the prosecution cannot be justified, after the close of the defence 
evidence; such an irregularity ought to beavoided, 22 Bom. L.R. 1224=22 Cr. LJ. 58= 
59 Ind. Cas.'202 : see also [1927] 2 K.B. 687. This section will not empower a Judge to 
call and examine the witnesses summoned for the defence before the prosecution caso is 
closed, 14 &. 242. hlagistrates should ezeroise Ihotr discretion very ovutiously and the 
power should not he exercised to the prejudice of the accused and when so exercised is liable 
to be set aside by the High Court, S2 U.L.J. 118-25 L.W. 151=28 Cr. L.J.251- 
100 Ind. Caa 123 Where a case is Inlly heard and jadgment reserved to be pronounced 
on a certain data, Jt is improper to examine proseenticn witnesses at that stage, 
37 C L.J. 173=24 Cr, L,J. 193=71 Ind. Cat. 657 /otloiKd in 29 Cr. LJ. 740-110 Ind. 
Gas. 676. A Magistrate is strictly wilhtn the rights of this section in taking fresh evidence 
even when a ease is adjourned lot judgment. 24 C. 167. For tbe case was still a pending 
case when fresh evidenco was taken, hot the practice of eismining witnesses after tbs 
defence is closed to bolster ap the prosecotion. If such evidence was prejudicial to the accused 
is to beeondemned, 15 G.W.N. 4l4 at 418 = 12 Cr.L.J. 7-D Ind, Cas 46; See slso 22 Bom. 
L.B. 1224 at 1227 - 22 Cr. L J. 88 = 99 lod. Cas. 202. 

Sutnmoa any person as a witness.— A witness whom the prosecution decllues to 
examine and who is ezamiflcd by (he Court on its own ioitlative is a Witness called by the 
Courtwithin the meanlug of this section 37 C.L.J. 173-24 Cr. L.J. 193-71 Ind Cas. 637. 
Where the accused his alrsady exhausted bis right o! summoning witnesses for the defenca 
by filing bis list in Court and If he requires further witnesses to be examined, the only 
courao open to him is to move the Court to summon bis additional witnesses ns Court 
witnesses under this section, 36 A. 13. 

Examine any person.— There is nothing in law or principle which prevents a person 
who was charged with an ofience but discharged by tbe Magistrate beiog examined ns a wit* 
ness under this section, 7 W.B. (Cr ) 44, but not an accused or an appellant. The words ‘any 
person'eannot includean accused person who cannot oe examined as a witness evenatthe 
appeal stage, 12 M. 491, see also 7 Lah. 148. This section merely provides that a Magistrate 
may summon any witness whoso evidence appears to be necessary. It does not specify the manner 
In which be may acqnlre bis knowledge of (be need lor the evidence of sneb a witness. There 
are in fact many ways In which a Magistrate may come by such knowledge, tbe most common 
being throngh the evidence of other witnesses lothe esse. 'There are certain ways in 
which tbe Magistrate may acquire such knowledge without himself going out into tbe high 
ways and byways and searching for fnrtber evidence, and the power to lummon witcesses 
does not by any means imply a power to dlteover such witness by personal inquiry out of 
Court. One of the basio principles of British Judicial lyitem is that a cause should be 
determined on etideoce given on oath In Court and in the presence of the parties. If a 
Magistrate makes personal inquiries oat ol Conrt it Is practically impossible for him to 
complete the trial ol the ewe adhering to the above principle. He Wonld necessarily be 
infinenced by what he bad socri and heard and In assessing the value of the evidence of the 
witnesses examined he wonld be guided by hie osrn recollection and if their evidence shonld 
differ from hit recollection be wonld be Impelled to Rjeet it noton the Intrinsic merits of 
124 
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t'^e evidence 'but on liia onn Icoowledgo, 4 Haq. 106 at 103~10d. Por tlia jast deolaion of the 
case, OoQits generally examine tscdlei) witnesses wben tbe acoQsed seta np the plea of 
insanity or where there Is no evidence on record as to the nature of the injnries which form 
the subject-matter of tbe oSeneo under trial, 6C.W,K. 98. Where a hlaglstrato examioed 
certain witnesses under this section and refying on their evidence discredited the prosecution 
witnesses and discharged the accused, bia procedure was held to be legal, Weir II, 711. 
When a Judge after making a local inspection, in the presence of tbe parties recalled some of 
tbe prosecution witnesses and examined them In such a way as to pot on record the impot' 
taot points observed by him at the inspection, and the accused were also allowed to cross- 
examine the witnesses, It was held that the procedure adopted was legal 45 U.L.J. 279» 
18 L.W> 113. If tbe witness is called by the Court noder tbe secUou and examined both the 
prosecutor and the accnsed have & right to oross-ezamine him freely, 47 A. 147 ; 6 0. 614 ; 
24 C. 288 ; 29 C. 387; when a witness is called under this section and examined by tbe Court, 
hii cross-examination by tbe parties cannot legally be restricted to tbe points on which he has 
been examined by tbe Court, 35 C. 24) ; 47 A. 147. Pailura to allow the accused an oppor- 
unity to rebut the evidence so adduced and to hear furtbor arguments on such further 
evidence canoot be cured fay B. S37, supra, 4 i:,ab. 376: 26 Cr. Ji J. 1035-87 lad. Cm. 923.. 

Evidence esaentiat for the Juat decision of the case. — A Judge in a eilmlcat 
trial ia entitled to call a witne^^ not catted by either tbe prosecution or the defeoce, without 
the consent of either side it in his opinion that course is necessary in tbs interosis of justice 
but ia order that injustice sboutd not be done to an accused person, & Judge sbouidnot call 
A witoess after the case for the defence is closed except in a case where a matter arises €S 
tmprovisa whiv'h no human joEenuUycanfoteseoon the part of the prisoner (18271,2 K.B. 887 1 
see alec 22 Bora. L R. 1224=22 Ct. L J. 86=59 lad. Ca# 202. When an essential document 
was overlooked by the pcosocution it ts tbe Jodge‘8 duty to have it admitted in evidenee. 
To fay that ho should net have earned out that duty as the resnit was fatal to the accused 
is to suggest that the words 'just dcotsmn * moan a decision in iavouv of the accused and 
BUch a ccostructica 13 unwarranted, 67H.L.I. 681 at 683=30L W. 643at644 

540A. (1) At any stageof an inguiri/ or iriatundtr this Codtr 
where txco or more acensed ar^ before the Court, if 
Inquires and ttiai^bc*^ Of Magistrate is satisfied, for reasons 

iDg held in the absence to be recorded, that any one or more of such 
cleoT°**^'^ ccKaiu (n-crrscrf is or arc incapable of reutainitig 6e/ore 
the Court, he may, if stick accused is represented 
by a pleader, dispense with his attendance and proceed with such 
inquiry or trial in his absence, and may, at any subsequent stage of 
the proceedvigs, direct persottal attendance of such accused. 

{S) If the accused in any sueJi case is not represented by a 
fyleader, or if the Judge or Magistrate considers hispersonal attendance 
necessary, he may, if he thinks fit, and for rcasows fo be recorded by 
him, either adjourn such inquiry or trial, or order that the case of 
such accused he taken up or tried separately. 

Thl» section bis been newly added and provides for fuquUiea and trials beine held wbeo 
one or more of tbe accused boeotne incapable of remaining at the bsr. Where scented is 
repreiented by a pleader under eub-ecotlon (H his personal attendance being ditponsed with 
there Is do difllcully. In case wbere the accQeed ft not rcfresented or whose personal atten* 
dsneo ft thought neeeseiry. the Court may sd(oara the trial of all tbe accused or order tbs 
trial of the partlenlar accused to be tried separately, 

Sub-sectfon (3).— The araendnunt U Intended to meet a practleal dlfBoulty. This 
snbtectloo wbleb fi new dealt with tbe case of an aeeoscd person who Is unrepresented and 
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wbosft persoQkl ktlendanee !• ceetukr^. In mail • ets« the Court is empowered either to- 
adjourn the trial or order the accused to be tried teparatalj, ^ 

(Proposed uew section hf waj ot ameodmentof the Cede introduced in the Legislatlra 
Aesemblj on Beptember 9th 1929 as a rerp emergent measure aud popularlp called * * the- 
Jlungn strike Bill," and directed to be circulated oltimatelp runt as follows 

"SfO B. (1). At anp stage of an loqulrp or trial under this Code, if the Judge 
ot the Magistrate is satisfied tor reasons to bo recorded, that aup acensed in conse- 
quence of a tingle act or a eeriea ot acts or a course of conduct pursued bp him alter 
bis arrest has roluntarilp rendered himself Incapable of remaining before the Coart, 
such Judge or Magistrate, map, whether auch accused la represented bp a pleader or not,, 
dispense with his attendance and proceed with the Inquirp or trial in his absenee. 
(2) In anp such Inquirp or trial, where a plea is required In answer to a charge from an 
absent acensed whose attendance has been dbpensed with under sub-section (1), snob 
Bccnsed shall be deemed not to 'plead quittp* ; (S) notwilbstanding anpthing contained lo 
this Code no finding, sentence or order passed In anch inqoirp or trial shall be held to be 
illegal bp anp Court bp reason ot anp commiaalon or irregularitp whatsoever, arising 
from the absence o! anp or alt the acensed whose attendance has been dispensed with under 
sub-section (1). (t) Mo order under sub-seeMon (1) dispensing with the attendance of an 
accused shall afieet bis right to attend or to be represented bp a pleader at anp subsequent 
stage o! the proceedings. (5) Where an Inquirp ot trial has begnu before tbe commencement 
of this Act, S. 540B of the said Code, as herehp enacted, shall have effect, provided that 
where the accused's incapaeitp of femalnlog before the Court arises from a series of acts or 
coarse of conduet begun before the commencement of this Act, the said section shall have 
eSectenlp where inch series of acts orcourseof conduct is continued alter thecommence- 
raent of this Act." 

The statement oj objects and reasons/or f/iis Bill runs thus : "Tbe Code of Criminal 
Breceduie, 1S9S, conUios no provision bp which an Inquirp or trial can continue in the 
absenee of an accused person, if be is not rspresented bp Counsel. Tbe High Court of Jndiea* 
ture, lAhote, has lecenUp held that there was no provision In the law hp which Couiml 
could be appointed to represent an accused person without tbe latter's consent. It is there- 
fore possible lor an accused petsou to bring tbe administration of justice to a stand still bp 
a voluntary act bp which be renders himsell incapable of attending Court. The provlslona 
o! tbe Bill are intended to prevent delay aud tbe defeat of justice bp empowering Judges or 
Magistrates to proceed with the inquiry or trial in tbe absence of the accused even if be is not 
represented bp Counsel, if the Judge or Magistrate is satisfied that his incapaeitp to attend 
tbe Court was due to a voluntary act done or to a course of conduct pursued by him after 
arrest."] 


541. (1) Unless tvhen otherwise provided by any law for the 
time being in force, the Local Government may 

Power to ap^int direct in what place any person liable to be 
place cf imprison- . . , . , , . 

xnent. imprisoned or committed to custody under this 

Code shall be confined. 


Bemova) to criminal 
jail ot acensed or 
convicted persona wbo 
are in confinement in 
civil jail, and tbelr 
retom to tbe civil jail. 


(2) If any person liable to be imprisoned or 
committed to custody under this Code is in confine^ 
ment in a civil jail, the Court or Magistrate ordering 
the imprisonment or committal may direct that the 
person be removed to a criminal jail. 


(3) "When a person is removed to a criminal jail under sub- 


section (2),* he shall, on being released therefrom, be sent back to the 


civil jail, nnless either — 


amended by Act Til of 19SL 
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{a) three years have elapsed since he was removed to the crimi- 
nal jai), in which case he shall be deemed to have been discharged 
from the civil jail under section 342 of the Code of Civil Procedure ; or 
(&) the Court which ordered his imprisonment in the civil jail 
has certified to the officer in-charge of the criminal jail that he U 
entitled to ha discharged under section 341 of the Code of Civil 
Procedure. 

Thera ia no pravislon ol lavr empowacing a Segsioos Judge to decide the imptisaameat 
passed on ao accused person heltreen dlfierent jails and such a power belongs to tbe Local 
^Jovernment, Katanlul 827 ; tha word* 'prison' and 'jail' will act inoinda a 'police lock-up' 
unless there ia a notification by Local Oovemmeot declaring a 'police lock-up' as a place of 
confinement, iS Or. L.J, ittsps lod. C«s. iS4. 

5ee 8s. &7 and 58 o! the OMJ Procedure Code, 1903. The term of Imprisonment in 
•fixocutlon of a decree ol a Ci7il Court la limited to six months, and in some cases to 
six weeks. 

542. (1) Notwithstanding anything contained in the Prisoner's 

Testimony Act, 1869, any Presidency Magistrate 
yitshtaS oXt °t examining aa a witness ot an aoouseJ 

prisoosr in jail to be person, iu any case pending before him, any person 
a,«on!** confined in any jail, within the local limits of his 

jurisdiction, may issue an order to the officer in* 
charge of the said jail requiring him to bring such prisoner in proper 
custody, at a time to be therein named, to the Magistrate for examina- 
tion. 

12) The officer so in charge, on receipt of such order, shall act in 
accordance therewith, and shall provide for the safe custody of the 
prisoner daring his absence from the jail for the purpose aforesaid. 

The Frlsonet'g Testimony Act now io force is Aot, HI ot 1900. Beein this ooonectioa 
sections 34 to 43 ot the Act, ptovislocs toe tequlring tbs nttendance ot ptisooets nod obtsinlng 
their evidence. S- S9 of Act HI of 1900 leys down the procedure to bo adopted. The appli- 
catIcD for removal of the prisoner to give evidence ia to 1/e made to the High Oonzt and the 
High Court is to give the neoeaaary directioo. if it tfaiaka fit. Bo prictically this section if 
repe.iled by enacting the above 8, 89 io tbe Prisioaera Act, 8. 44 of that Act deals with 
commissioBs to examine psisoaecs, tee slao Ba. 49 «od 46 of tha uld Act. 

543. When the services of an interpreter are required by any 
Interpreter to bo ^‘^‘oainal Court foc tho interpretation of any evi- 

houod to interpret dence Ot Statement, he shall be bound to state tbe 
truihfoiiy. interpretation of each evidence or statement. 

A deposition taVen without odmioisteriDg »a oath to tha Interpretai will not make it 
loadmissible Id cvidenco, tho prosaootioa will hnro to prove that tha Inlorpretatlon was 
m&da necunteiy, 86 C. 306. See 8. 8C1, tajm, wbiob ptovidiw for Interprotation cf avidesee 
(o an accused or his pleader. When an intarpretar fa employed, the language in which thtf 
sUtemenlot the scouted is iotaipratad la tha langnage in which it is to ha recorded, cot- 
witbstsodlng the provisions of 8, 864. tupra, B 0. 636 ; 2f 0. 613. 
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544. Subject to any rules made by the Local Government, 

any Criminal Court may, if it thinks fit, order pay 
Expeosea o! com* ment, On the part of Government, of the reasonable 

plaiDanta and wit* , i • . . 

tiesEea. . expenses of any complainant or witness attending 

for the purposes of any inquiry, trial or other pro- 
ceeding before such Court under this Code. 

Tbo words *‘wlth the preTioua saaottoD of thaOovemor Genera! in Council" bare now 
been omitted b; tbe Devolution Aot, ItXXVUI of 1930. 

Tbia section la subject to the rules framed bj tbe Local Government, 23 Cr. h.J. 912s 
61 tnd. Cas. 413 and provides that when tbo Local Government makes rules on tbe subject, 
a Criminal Court map, it it thinks fit order payment, on the part of Government, all reason* 
able expenses of any complainant orwitnesa attending for the purpose of any inquiry, trial, 
or other proceedings before such Court under the Cods. This clearly means that tbe general 
rule is that In a private prosecution, the complainant must pay the reasonable expenses of the 
witnesses, although it is open to make rnles which wonid permit, in certain cases, the liability 
to be transferred to the Crown, 3 Luck. 363 at 363. 

If It thinks fit— ‘These words were added In the Code of 1S93. The discretion most be 
exercised according to sound judicial principles and reason, 9 Bom. L.R. 333-9 Cr. L.J. 329. 
It is not legal to call upon the accused to pay the expenses of a witness who was recalled fsr 
examination under tbe provisions of 8. SSO, mpra, 19 Cr. L.J, 687w26 lod, Cas, 133, 

For rales by various Local Ooveroments. see, Madras, G. 0. Ifo. SOj Jod. dated 
Si— 2— '1910. Uad. Cr. Buies of Pr. Buies 68, 63A&95A. Caleutia, Cal. Gar. 1895 Ft. J, p, 646. 
27.Tr. PfotineeJ : K. W. P. Oaz. 1875, p. 106. Bombay Bom. Gaz 1884, Pt I, p, 204*. 
CmiraZ Provinces: Cen. Pro. Gaz. Not, 1917, dated, 5*4*1684, Burma, Bor. Qax., Ft. 17 
p. 456, dated 12‘S*189i. ’ 

545. (1) Whenever under any law in force for the time being 

a Criminal Court imposes a fine or confirms in appeal, 
Power of Court to revision or otherwise a sentence of fine, or a sen- 

pay expenses or com* . * i_- i. c t 

pensation out of fine. tence 01 wbicit tine lorms a part, the Oourt may, 

when passing judgment, order the whole or any 
part of the fine recovered to be applied — 

(a) in defraying expenses properly incurred in the prosecution ; 
(5) tn the payment to any person of compensation for any loss 
or injury caused by the offeuce, when substantial compensation is, in 
the opinion of the Court, recoverable hij snch person in a Civil Court ; 

(c) when any person is convicted of any offence which includes 
theft, criminal misappropriation, criminal breach of trust, or cheating, 
or of having dishonestly received or retained, or of having voluntarily 
assisted in disposing of , stolen property knowing or having reason to 
believe the same to he stolen, in compensating any bona fide purchaser 
of such property for the loss of the same if such property is restored to 
the possession of the person entitled thereto. 

(2) If the fine is imposed in a case which is subject to appeal, no 
such payment shall be made before the period allowed for presenting 
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the appeal has elapsed, or, if an appeal be presented, before the decision 
of the appeal, 

Amendment.— The It&IicSsed words lasab-seetionsd) {b) snd (c) ere new. The raliaci 
(Q 6 H. 286 ; 6 H.L.T. 211 ; 16 B. 893 ; Weir 11, 715 snd 717 sre no longer law. 

Scope of the section.— This seotion is applicable where there Is » conviction ot 
iha Moused and fine forma a part oi the sentence. A Magistrate cannot without imposing 
a fine, order payment of oompeneaiion to the complainant by the accused, 22 B. 717; 
3 O.LB. 404 : 25 Cr. L J. 1116 »&1 lad. Caa. 940. Where a Court orders that out o! the fine. 
If recovered a certain amount be paid as compensation, It does not mean that the amount 
ehould be paid only if the full amount of fine were teoovered and nothing was payable till th* 
recovery of the full amount, 2 L.W. 22—6 Or. It. Rev. 44l)sl6 Cr, L.J. SB *>26 Ind. Cai> 650. 
Where the accused is discharged , and no fine le imposed this section cannot apply, 23 6. 717. 
Kot can this section apply to a case under B. 107, supro, as no fine conid be imposed in each a 
case. An order directing the accused to pay tbaoostsof the complainant in such a case is illegal, 
26 Or. LJ. 476 ^77 Ind. Caa. 828. It deals only with the expanses properly incurred in the 
prosecution and for compensation for the injury caused by the ofisncs when substantial com* 
pensatlou is cecorerabie In a Oivi! Court; eompeosation for loss oaused to Ihs oompiainant oa 
account ot his inability to atteod to his work, hie time being fully taken up in the proseeu* 
tion of the accused cannot be granted, 22 B. 438. The injury must be the direct result of 
the offence and oompensatlOQ can be ofdend only out of the fine recovered and it is not 
competent to the Magistrate to award oompeneattou in addition to the floe imposed on the 
accused, 8 Bom. L.R. 976; 24 U. 305. See also 5 Bom. L.R. 125. An order for ootnpensa* 
(ten to the nearest heirs without speetfyiog who those heire may be it bad, 10(3 P.R. (Cr. J.i 
l6»14Cr. L.J. 522 - 20 Ind Oas. 1002 ; see also 1598 P.R. (Cr.J.) 17 (F.B.) The fine 
should be calculated according to the nature ot tbe oSence and meaoa ot the scorned aod not 
according to tbe expenaes which tbe complainant might have incurred. There is no proviston 
cl law which empowers a Court to order payment ef mosey as isdemsjty in a case cl theft, 
26 Cr. L.J. 1493-SO Ind. C«s. iSl. 

Court confirma In appeal, revision or otherwise, a sentence ot fine — 
There moat be an imposition of a sentence of fine by tbe first Court. An appellate Court ot 
the nigh Court imposing a eentence of fise }a Jieu of a term of imprisonment Is act oompa* 
tent to award compensation under this eeotioo; fine must form part of tbe aentenee origtoally 
Imposed on the accused whan passing jadgment or order tor offences specified herein and 
cannot ha made after judgment had been proaouooed sod fine credited to Ooreromant, 11 
W.R. (Cr.) 83. The High Oonrt when hearing a teferenoe made by the District Magistrate 
under B. 438, tupra, recommending a retrial of an acented convicted under the rales framed 
under the Motor Vebioies Aot for an offence under (bo I.P.O., has power while holding that 
the acoosed was snbstanllally punished for his act to award compeDsalion to be given to tbe 
complainant out of the fine imposed on tbe accused when snob order had not been passed 
by tbe trial Court, 23 Cr. L.J.737= 103 Ind. Caa. 337. 

In defraying expenses properly Incarred In the prosecution.— This section 
does not apply to sneb expenses as are locarrad lo bringing the person ot the offender belore 
the Magistrate, Ratanlai 603. Where M was convicted of tbe offence of accepting an itiegst 
gratification as a pnbllo servant and sentenced to imprisonment and a fine and the Msgls* 
Irate directed that out of tbe fine If paid Re. 99. tbe amount of the bribe paid be given as 
oampsniatioa for the trouble and expanses ot the prosecution, it was held that the order 
vrai Illegal, Ratanlai 873. All legitimate expenses such as medical ofliest’s fee oan bs 
awarded, 24 H. 809; 4 Bom. L.R. 877. Frovisions olGlvH Frooednre Code as to costs can- 
not be Imported ordinarily, 29 C.W.K. 661-23 Cr. L.J. 498-67 Ind. Cai. 730. 

For Injury caused by the offeoce.— Oompensatlon paid lor injaty eansed U 
diffsrsnt from what is paid to deftaj the expenses of tbs prosecution. Comptnietfoa etn bs 
awardtd only to lbs person aotuallylnjared by theoSsncs. It was held that It cannot b< 
given to the heirs ef persons who hare been killed, 10 W.R. (Cr.) 39 or lo ths widow of the 
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^aeewod wbeo death U eeated bj ruh and Begllcaataet, 12 H. H'i followed la Rttaalal7SS; 
2l H. 71: 7 B.H.C.R. 73. Bat Id SS C. 302 a dlfleient view was taben aod it n&i held that 
thU lectlon prOTided for compeasatlon in ease when It la recoTerable nader Act, XIII of 1855 
bj the presons therein Indicated, vtt„ wife, hsaband, parent and child, l( anj, oi thede* 
ceased. The new amendment in e). (1) (() that eompeniaiion maj be paid to any person by 
whom it will be ToeoTerable In a Glvll Court adopts the view taken in. 36 C. 332 and the 
Tiewot Benson,/., the tcferrins 7adge, in2lH. 7i (F.B.). The decisions In 21U. 7f 
(F.B.) and 6 Cr. L. Rev. 1<8 which foUotcti It. aro no longer law. 

Sub-aectlon (IMh).— Compensation cannot be ordered to be awarded to a Kunleipal 
Conncilootof the fine recovered from an accused who was oonrieted under 8. ISS.I.P.O., 
for disobeying the Plague Bales framed by Local Oovernment In having brought a patient 
aufiering from plague Into a town without informing the authorities about it, on aeooant of 
the expenditure iocarred io dislcleoting the houae where the patient was brought by the 
accused, assuming that the oflence caused Injnry by polluting the house, end theUunioIpallty 
could by civil salt have recovered from the accused the cost* of disinfecting the house, 
Ratanlal 959. In a prosecution instituted without a complaint on the report of an official 
of illegally receiving money from certain pereons and the eecnsed le convicted and fined 
three times the amount of the iltegal receipts, the order to pay the whole of snob amount of 
fine to the person from whom money was Illegally taken was held had as tbs payment 
by way of eompensatlon of an amount oonsideiably in excess of the amount which could be 
awarded under this sab-sectlan to a person who did not incat any expense In connsotioa 
with the prosecution and dldnotsuSer any toss beyond the loss of the sum they bad paid 
to the ascnsed, 10 Cr. L.J. 78a>2 Ind, Cat. Sd2. 

Sub'Bcetloa (I) |c).— This sab<sectIoa is new and makes provision for the payment 
of eompeosatioo to the innocent purchaser of ttdUn prof€rt]i when the property is restored 
to the owner. The following decitiooe are therefore so longer law, h H. 286; Weir H. 71S, 
717; 6U.L.T. 241-10 Cr. L.J. 290-3 Ind. Cat. 437; (6 R. 693; 3 Bom. L.R. 449. Keithei 
tUa section nor 8. 519, lu^ro, applies to the cate of an innocent mortgagee who hae advanocd 
money on itolen property, 49 B. 893. 

Sub-aectloa (2).~‘TbIi suh'Seetioo It specially enseUd as there is no provision in the 
Code for a refund of the money paid as compcosallon ander this section. The only remedy 
open to the person who paid (he mooey and who le entitled to a refund of the same was by a 
civil suit. The Madras High Court in Weir 11. 717 held that when the order forcompensatioo 
was reversed in revision and the mooey baviog been paid over to the complainant before the 
result of the revision application. If the complainant refutes to refund the amount, the only 
remedy open to the person who paid tbe mooey was to instltate a civil suit to recover the 
amount : in 19 A. 119, It was held that when tbe High Court in revision set aside a sentenos 
of fine, compensation paid out of it to the complainant under this section may be recovered 
under S. 617, in/ra. Refund under each olrcumstances may becooaidered to be an Inoidental 
or coDseqnential order coming ander 8. 423(1) (d), supra. Where a person is dealt with 
under B. 662, infra, and no fine is Imposed upon him. the Court has no power to direct him 
to pay compensation, 25 Cr. L.J. 1116 (f)— 81 Ind. Cei. B40 (I). 

Notice to complainant, — ^There la no express provision ollaw ineaseolan order 
under this secUon or 8. 250, suprd, with regard to notice upon the opposite party. When 
compensation It granted to a complelnant under this section it would be tbe exeroise of 
proper discretion by the appellate Court If ootice Is given to the complainant e! the hearing 
of the appeal. It le a fundamental principle o( law that no order tbould be passed to (hi 
detriment or prejadice ot a party wllhoot glvleg him an opportunity of being heard and it 
It the lettled practice of tbe Caleotta High Court that where eompeusation has been awaried 
io tbe complainant to serve notice npon him as wall In Issuing a Bale, 63 C. 9C9. Tbe 
Madras High Court alto follows this practice aod gives notice to tbe eompIalnanL Where la 
a ease in which eompenisUon to the eomplalnaut was ordered to be paid out of tbe fine 
realieed from the accused and at the time of admission of the appeal no notlea vras issued 
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to tbe 'conplalntint leftve was granted id blm to appear on application to support the 
judgment of the lower Court under wbleb ha sras awarded compeosatien. Cr, itf.P. JTo. 
655o/j920 iM.B.C.). 


546. At the time of awardinj* compensation in any subsequent 
Payments to be relating to the game matter, the Court 

taken into account In Shall take into occount any sum paid or recovered 
subsequent euit. ^ compensation tinder section 545.' 


Sbaff fake fnfo account, — ^Tb>« sectfon enaota a directioa to the CitII Conrt wbkb 
has to assess damages in the civil snit. The expression means that the Civil Conti may taka 
Into coQsideiation the compensation awarded by the Magistrate and not that the compensa- 
tion awarded shall bededooted tram the damages to be awarded, 22 V.B. (CIt.) 336. 


546A, (1) Whenever any comf-laint of a won-cogntVaMc 

_ , , offence i$ made to a Court, the Court, if it 

Order of payment of . > . ji 

eeitain lees paid by convicts the accused, may, in adciitton to ttie 

co^ShiroMis” penalty imposed upon kirn order him to pay to the 

complainant — 

(a) the fee {if any) paid on the petition of complaint, or for the 
examination of the complainant, and 

(&) any fees paid by the comflainant for serving processes on 
his witnesses or on the accused, 

and may further order that, in default of payment, the accused 
shall suffer simple imprisonment for a period not exceeding thirty 
days. 

(3) A.n order under this section may also be made by an Appel- 
late Court, or by the Sigh Court, when exercising its powers of revision. 

Scape Ot the eeetloa. — Tbit section is new and provides for the payment of certain 
lees, snob as stamp. fee on petition of complaint, process-fee, eto., paid by the complainant In 
non-cognUable cases to be recovered from Ibe convicted person in addition to tbe penalty 
iapo.«ed upon him by tbe Court, It merely provides for the refund of prooess-Iees. in non- 
cognizable coses, when paid, but does not anthorise their payment, 2? Cr. hJ. 4l5»g3 fad. 
Cas. 19. Costs cannot bo awarded when the offence is not a nen-oognlsable one, 23 Cr, I<-d. 
il6i(l)-81 Ind. Cas.SSS (1). 

Sub-section (2)— This enb-seotlon empowere the High Court In revision to make the 
cecMsary order for payment to complainant when by an oversight the first Court failed to 
piss such order, 


54*7, Any money (other than a fine) payable by virtue of any 

Hot.,. ort.r.J to b. f”"* ®/ 

paid recoverable as covcTij of which is not Otherwise expressly provided 
for shall be recovered os if it were o fine. 

Aniewdu*cnf»~rhe words " nol otherwise expressly provided /or " were added os the 
pjde already coolalns various provlsioRs* for the reoorery, of, cosfs, 8. If 8 
lien, 8. 2S0 (3) ; maintenanu, 6. fSS (3J, cfe., as if they were fines. 
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Scope of the section Ecetioa piovides th&t any money (other than a fine) 

payable by virtue of anf order under tbia Cede, ths method of recorety of Trblchis not epeelfi* 
cally provided for, ahall be recovered aa il it were a fine. The eection therefore confers 
authority to realise compensation paid to an aceosed person under S. 2S0. supra, when 
such order it set aside bp the appellate Court or a Court of revision, 1904 P.L R. (Cr.J.> 
2 p. 5, toMowing 1885 F.R. (Cr J). 12 and 19.&. 112. 

There is no express provision in the Code for refund of any monep once paid over to anp 
person bp a criminal Court. The word payable occurring In this section is construed as 
also including re-payable, 19 h. 112 ; 29 A. SIS ; 28 C. 258. This section la applicable onlp 
to money and not to goods, 23 Cr. L.d. 157«*6S Ind. Cai. 621. 

548. If any person affected by a judgment or order passed by a 

Criminal Court desires to have a copy of the 
proceed- Judge's charge to the jury or of any order or 
deposition or other part of the record, he shall, on 
applying for Buch copy, be furnished therewith : 

Provided that he pays for the same, nnless the Conrt, for some 
special reason, thinks fit to furnish it free of cost. 

Any person affected — Every one making a complaint of an oSenee by which he has 
been injured Is aSected by the disposal of bis complaint whether the case has been sent up 
bp a pollcs'of&cer or not Such a person is entitled to ask for a copp of the Magistrate’s 
order of a discharge, RatanUl 305. Everp prosecutor whose charge has been dismissed is a 
psrsoQ aBected, 8 C 165. An Advocate agalnatwbom lematki have been made Impnting 
to him miieooduct Is entitled to have a ooppof the judgment cootaining each remarks, 
dBen. LR S<0. A ptlsonet Is entitled to have copies of all doenments which he thinks 
pecessatp for his defence and the Court is not ootitled to refuse sneb copies, 4 U.H.C.R. 
(Ippx.) 57 s l4W.R.lCr)TI. 

Judge's charge to the jury .—See 8. 271. supra, as to beads of charge to the Jurp. 

Other part of the record.—e.p. Statements under 8. 161 supra, police charge sheet 
coder 8. 179, supra, reports under Ss. 157. 1G7> 168, and 174, supra. 

Revision — The High Court Is entitled to revise the order of a Magistrate refusing to 
grant copies. 8 C. 166, 

549. (1) The Governor General in Council may make rules, 

consistent vrith this Code and the Army Act and 
w5'‘’r»tho.'ti,.‘°'ol Porcc Act ani any Bimilar law for the 

persons liable to be time being in force, as to the cases in which persons 
martial subject to military or air force * law shall be tried 

by a Court to which this Code applies, or by Court- 
martial, and when any person is brought before a Magistrate and charged 
with an offence for which he is liable, under the Army Act, section 41 
or under the Air Force Act, Section 41 * to be tried by a Court-martial, 
such Magistrate shall have regard to such roles, and shall in proper 
cases deliver him, together with a statement of the offence of which he 
is accused, to the commanding officer of the regiment, corps or detach- 
ment to which he belongs, or to the commanding officer of the nearest 
military stationer * air force station, as the case may he, for the purpose 
of being tried by Court-martial. 


Added bp Aet X o! 1927. 
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lo tie coTapUJnABt Isava ■was granteS to him to appear oo Ws application to support the 
jnSgraent of the lower Conti onaet ttiSch bo waa swarSed compeasatioa. Cr. AT^P. Ko. 
655 0/ 2925 m.S.O.). 


54^6, At the time of ais^tding wmpensation in any sabseinent 
paymenta ta be relating to the sam© matter, the Court 

taken into aocoyat ia sbaU take into ecccKint any saxn paid or recoYeted 
Enhseqaeatsuit, compensation nnder section 645.’ 

Bbalitake Into aceoiiet. — This aeciion enaols a direcHsn to the Oivll Conti which 
has to assess damages m the civil auU. The ezpressioa means th&t the OiTtl Oontt may Uks 
into coosldaratioti the eompeosalion awftrded hp tbe Meglstrftte and not that the eompeosa' 
tlon awarded shall be dedaoled 2rom {he damages to be awarded, 23 BT.S. (Civ.) 336, 


S46A. (1) Whe7iever any complaini of a non-cogniinyie 
. - . offmce is made io a Court, the Court, if it 

cettaiQ fees paid by ccn«tccs the accused, may, in etafitticn to iM 
wgiiSSriae^ imposed upon him order him to pay to the 

complainant-^ 

(a) the fee {if any) patd on the petition of complaint, or for the 
txamination of the complainant, and 

{b) any fees paid by the complainant for serving processes on 
his tetinesses or on the accused, 

and may further order that, in default of payment, the accused 
shall su;^er simple imprisonment for a period not exceeding thirty 
days. 

(2) An order under this section may also be made by an Appel- 
late Court, or by the High Court, when exercising its powers of revision. 

Scope of the section, — This secUooU new and provides lor the payment of certain 
lees, sneh as eCamp.leeoQ petition of complslat, proeess^iee, etc., psidhy the compIainaGtlo 
noQ-cogoirabie cases to he recovered {lom the convicted person in addition to thepenaity 
impost apon him by the Court. It merely provides for tbs refund of proooss-fese, in dou' 
cognizabie coses, when paid, hot does not authorise tbelc payment, 27 Gr, L J. dl9«93 fnd. 
Cat 79« Costa cannot be awarded when the offeoee is not a nra-oogoixahle one, 25 Cr. h.3. 
lad. Ca»,S83 (1). 

Sub*seetlon (2)~Tbl8 aoh-section eropovrerathe High Courtla rovlsion to make tbs 
necessary order lor psymeat to complainant when by au oversight the first Court lailed to 
p-»5s such order. 


S47. Any money (other than a (5no) payable by virtue of any 
Mooeyvordtred to ha made Under this Code, and the method of re- 

paid r«o\erablo as eovery of tohieh is not otherwise expressly provided 
for ©ball be iccovered as if it vreto & fine. 

AroeniJfrtcat,--The word* ” not otherwise eYpresaly provided for " were added as the 
pode •streftdy coutaios varioos provisiotti* lor the fcoovery, of, coslt, 8. 148 (5} ; eompinsa- 
tien, 8. SM {3} ; matnfeitiinre, S. 45S {31, etc., as if they were fines. 
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Scope Of the section.— This secUcDpiovijesth&taDy money (other than a fine) 
payable by Tiitae ol any order under this Code, the method of recoTery of rrhichia notspecifi* 
cally provided for, shall bo recovered as if it were a fine. The section therefore coofors 
authority to realise compensation paid to an accused person under 8. 250, supra, when 
such order is set aside by the appellate Court or a Court of revision, 1904 P.LR. (Cr.J.> 
2 p.5, foUowng 168S P.R. (Cr J). 12 and 19 .A. 112. 

There is no express provision in the Code for refund of any money onoe paid over to any 
person by a criminal Court. The word payable oceorring in this section is construed ss 
also including re*payahle, 19 A. 112 t 23 A. SIS ; 23 C. 258. This section is applicable only 
to money and not to goods, 23 Cr. L.J. 157*93 Ind. Cat. 621. 

548. If any person affected by a judgment or order passed by a 
Criminal Gonrt desires to have a copy of the 
proceed- jn^ge's charge to the jnry or of any order or 
deposition or other part of the record, he shall, on 
applying for such copy, be furnished therewith t 

Provided that he pays for the same, nnless the Court, for some 
special reason, thinks fit to furnish it free of cost. 

Any person affected — Every one making a complaint of an oSenoe by which he has 
been injured le aSected by the disposal of hU complaint whether the case has bean sent up 
by a poliee'OfQcer or not Bach a person is entitled tu ask for a copy of the hlsglstrate'a 
order of a discharge, Ratanlal 30S. Every prosecutor whose charge has been dismissed is a 
parson aSected, a & 166. An Advocate against whom remarks have been made imputing 
to him misconduct is aotlUed to have a oopyof the jodgment contaiDlng such remarks, 
6 Bom LR 340. A prisoner is eotitied to have copiee of all doeoments which he tbinka 
aeeessary for his defence and the Court is not entitled to refose eucb copies, 4 U.B.O.R. 
(Appx.) 57 ; 14 W.R. (Cr.) 77. 

Judge’a charge to the Jury.— See 8. 871. supra, as to heads of charge to the Jury. 

Other part of the record.— e.p. Statemente under B. 161 supra, police charge ebeet 
under B. 179, supra, reports under Ss. 167. 167. 168, and 174, supra. 

Revision — The High Court is eutitled to revise the order of a Magistrate refusing to 
grant copies. 8 C. 166. 

549. U) The Governor General in Council may make rules, 
consistent with this Code and the Army Act and 
ta^^”authotUie8™oV * similar law for the 

persons liable to bo time being in force, US to the cases in which persons 
martial. subject to military or atr force * law shall be tried 

by a Court to which this Code applies, or by Court- 
martial, and when any person is brought before a Magistrate and charged 
with an offence for which he is liable, under the Army Act, section 41 
or tinker the Air Force Act, Section 41 * to be tried by a Court-martial, 
such Magistrate shall have regard to such rules, and shall in proper 
cases deliver him, together with a statement of the offence of which he 
is accused, to the commanding officer ol the regiment, corps or detach- 
ment to which he belongs, or to the commanding officer of the nearest 
military station or * uir force station, as the case may be, for the purpose 
of being tried by Court-martial. 


Added by Act X of 1927. 
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(2) Every Magistrate shall, on receiving a written application for 
that purpose by the commanding officer of any 
flu^h pSoSL'°“ troops stationed or employed at any such 

place, use hisutm^t endeavours to apprehend and 
secure any person accused of such offence. 

Scope of the section.— This eection is baaed on the old Bengal Regulation, XX* ol 
1825. under Trbich the military attiborities would require a Magistrate to hand over any 
prisoner who may be apprehended and brought before him for an oflenoe committed at any 
place more than 120 miles from the Presideuoy Town, but the proceedings before the 
Magistrate, when taken at the request of, and assented to by the military authorities are not 
absolutely void, and a commitment so made Is not inTalid, 22 W.R. (Cr.) 20 ; 5 C. 124. 

Army Act. — Bee 44 and 46 Viet., G. 58. 

Rule 129. Had. Cr. Rules of Pr. says that the pCDvisions of the section should bs 
complied with unless (1) the Magistrate is of opinion for reasons to bo recorded that he 
should proceed without the person accused being removed or unless the Magistrate is moved 
by the military authontiea (2) Before proceeding under rule (IJ the Magistrate is to give 
notice to the Commanding Officer and to the acensed and until the expiry of fifteen days 
from date of service of notice, he shall not acqnit or convict the accused under Bs. 243, 
245, 247 or 248, Cr. F.G., or hear bim on his defence under S, 244 or frame a charge in 
writing under B, 254 or make an order committing bim to the High Court or Court of 
Session under B. 213 or 8. 214 or isene orders for his trial by Jury. The Magistrate should 
stay proceedings on notice by the Commanding Officer and deliver the accused to the mUi* 
tscy authorities and when the accused after delivery is not tried by the Court-martisl, the 
Magistrate shall report the fact to the Lodal Qovemmeat in Madras and Bombay and in 
other eases through the I^ocal GoTernment to the Governoi-General in Oounell. Net. No. 817, 
dated 23id May, 1903, Gazette of India, Ft. I. p. 883. 

8ee the new Rules published in the Gazette ef India dated SOtb June 28 Notifioatlon, 
No. F. 465 of 1923 (Home Depart ). 

550. Any police-officer may seize any property which may be 

alleged or suspected to have been stolen, or which 
Powers to police to may be found under circumstances which create 
pec4d to”e stolen.*”* suspicion of the commission of any offence. Such 
police-officer, if subordinate to the officer in charge 
of a police-station, ^all forthwith report the seizure to that officer. 

This section expressly empowers police-officers to seize properties which they may sus* 
peat to have been stolen or which they find ondor circumstances which create suspicion of 
the commission of an ofience. 6.629, tupra describes the procedure to be followed with 
reference to such property when seized. Bee also Bs. 51 and 64 (I), cl. (iv) supra, but 
without seizing, a police officer cannot tseue an order to detain certain logs suspected to be 
stolen property lying In a truck at the Railway Station yard, to the Station Master, 19 Cr. 
L.J. 137^22 Ind. Cas. 763. This section gives very wide powers ol seizure of property, say 
cattle, suspected to have been stolen, but it does not extend to the taking away other cattle, 
simply because they are mixed up with the suspected etolen cattle, Beo H Cr. L.J. 03^ 

< Ind. Cas. 980. 

551 . Police-officers superior in rank to sn officer in charge of a 

police-station may exorcise the same powers through- 
oi£ e7a cl which they arc appointed, 

as may be exorcised by such officer within the 


limits of his station. 
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Where a siipetior*OfQeer, vUm the DUtriet Buperlatandant of Police, reported at a Police 
Slation that a police-officer and another cooetable had prepared false records, wrongfully oon* 
fined certain persons and caused hnrt to them to extort a confession, it was held that 
althongh he had power to iuTestigate the case onder S, I56, supra, by Tirtne of this seotioa 
stiil it was rather startling that the complainant himself should have made Inrestigation 
anaer8.157,23M.L.T. 879 ; 13 M.L.J. 279=18 L.W. 118=1923 M.W.N. 860=23 Or. L.J. 7 
=73 Ind. Cas. 695. Order lor dispersing of an nnlawfnl assembly by a Deputy 
•Commissioner of Police is lawffll|7 B. 42. 

Officer In charge of POlIce-Statton.— For definition of the expression See 8- i 
{p) supra. 

552. Upon complaint made to a Presidency Magistrate or 
District Magistrate on oath o£ the abduction or 


Power to compel 
restoration of abducted 
females 


unlawful detention of woman, or of a female child 
under the age of siarfecn* years, for any unlawful 
purpose, be may make an order for the immediate 


restoration of such woman to her liberty, or of such female child to her 


husband, parent, guardian or other person having the lawful charge of 
auch child and may compel compliance with I such order, using such 


force as may be necessary. 


Scope of the section.— ■'EhU section applies to women and fstaale children only who 
are alleged on oath to have been abdneted or nnlawtolly detained for any nnlawfnl purpose. 
tChe leetion li not intended for the proteetion of children only or ebildreo generally, but of 
women and female children only. Tbit combination end exolasion of male children go to 
show not only that some defiatta purpose unlawful in itself was contemplated but that the 
pntpoae has some reteience to the eex of the person againit whom it was entettaioed. There* 
fore It should sot be eo eoasttaed aa to mabe it Include purposes which though not unlawful 
in themeolres might only become so wheu entertained towards a child in opposition to the 
wishes of its guardian, eay for the purpose of being brought up in a teligiou whioh such 
parent or guardian disapproves, 16 G. 487 ; 4 Bom. L R. 609 ; 9 C.W.N- 103o, This section 
confers on Magistrates speoified herein, t>u., a Presidency Magistrate or a District Magistrate 
and not on other Magistrates epeclfio powers to pass certain orders of a very special nature 
and directs that these powers sb^ll not be exercised except on a complaint made on oath, 
for the exercise of the power to administer oath being already possessed by the Magistrate is 
made compulsory as a condition precedent to the exercise of the special power 17 Or L J.491 b 
36 Ind. Gas. 171 The purpose contemplated by this section must in itself be unlawful, 
4 Boa. L.R. 609, e.$r,, detention for the purpose of forcing a womanoraglil under sixteen 
years, even with her consent, the girl’s consent being immaterial for seznal interoonrse, 
would certainly be unlawful. There must be an express finding by the Magistrate that the 
woman is unlawfully detained before passing an order under the section. If a woman 
resides with the relations who are aiding her m her endeavonr to procure a divorce from 
her husband such a detention cannot beheld to be an nnlawfnl detention. Weir II, 7a4. 


•Make an order for Immediate restoratioD.— For making an order for restoration 

the Magistrate must find tbal she was nalawfnlly detained by some one and direct that 
person to restore her to liberty. When be Is unable to find who the person Is that is detain« 
ing the woman and what bis purpose is, tbe only proper order to issue is to have the woman 
brought up before tbe Court and have bet examined. 


Female child under sixteen years.— By Act XVIllofl93l, 8. 5 the word ‘'sirfrrn'' 
was eabstiinted for the original word “fifUsn." A girl of sixteen years has a right to choose 
her ovm residence and, living away from her mother with a missionary lady cannot be said 
to bo an unUwfnl detention by the missionary lady, 16 B.377. 


• Amended by Act XVIII of 1924, B. 6. 
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Unlawful detention. — Ik is ImmateriaKwbetber the girl did or did cot ooasent. When 
ebe was kept against the will of the lawfol guardian suoh keeping and refnsal to give ber 
up, amounted to an unlawful detention, 16 C. 467 at 501. But when a husband complained 
to a District Magistrate of bis wife being unlawfully detained by his fatbei-in-law and tefus* 
Ing to send bet to bis bouse without alleging that she has been so detained contrary to bet 
own wish, it was held that the proper remedy for the husband lay in the Olvll Court if he 
had any grievance, IS Cr. L 3. 712«>26 Ind. Cao. 180. 

553. (1) "Whenever any person causes a police-officer to arrest 

^ .. , another person in a presidency-town, if it appears. 

Compensation to / • . . , , , . , , .i . 

persons groundlessly to the Magistrate by whom the case is heard that 

Pm^sWenoy-town^^ *** there was no sufficient ground for causing such 
arrest, the Magistrate may award such compensa- 
tion, not exceeding fifty rupees, to be paid by the person so causing the 
arrest, to the person so arrested, for his loss of time and expenses in 
the matter, as the Magistrate thinks fit. 

(2) In such cases, if more persons than one are arrested, the 
Magistrate may, in like manner, award to each of them such compen- 
sation, not exceeding fifty rupees, as such Magistrate thinks fit. 

(31 All compensation awarded under this section may be 
recovered as if it were a fine, and, if it cannot be so recovered, the 
person by whom it is payable shall be sentenced to simple imprisonment 
for such term not exceeding thirty days as the Magistrate directs, unless 
such sum is sooner paid. 

Bee S, SfiO, supra, which deals with false and frivolous or vexalioue eomplelDts. 

The Magistrate by whom the case fa heard.— Obviously the Magistrate herein 
referred to is a Ptesldeney Magistrate. The section if taken from Presidency Magistrates 
Act. IV ol 1877. 

554. (1) With the previous sanction of the Governor General in 
Council, the High Court at Fort William, and, with 
the previous sanction of the Local Government any 
other High Court established by Eoyal Charter,, 
may, from time to time, make rules for the inspec- 
tion of the records of subordinate Courts. 

(2) Every High Court not established by 
Koyal Charter may, from time to time, and with the 
previous sanction of the Local Government, — 

(а) make rules for keeping all books, entries and accounts to be 
kept in all Criminal Courts subordinate to it, and for the preparation 
and transmission of any returns or statements to bo prepared and 
submitted by such Courts ; 

(б) frame forms for every proceeding tn the said Courts for 
which it thinks that a form should bo provided ; 


Power of chattered 
High Courts to make 
rules (or iospection ot 
records of eubordluato 
Courts. 


Power of other High 
Courts to make rules 
lor other purposes. 
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(c) make rules for regulating its own practice and proceedings 
and the practice and proceedings of all Criminal Courts subordinate to 
it; and 

(d) make rules for regulating the execution of warrants issued 
under this Code for the levy of fines: 

Provided that the rules and forms made and framed under this 
section shall not be inconsistent with this Code or any other law in force 
for the time being. 

(3) All rules made under this section shall be published in the 
local official Gazette, 

Tbis sectioa oq the authority of «hlch the forms in the sohedules are framed expressly 
etates that the forma glren iu the Schedule to the Code are liable to be varied eccoidlug to 
the requiremeute of each particular case. It rvould certainly be extremely diffioolt to carry 
on police admioistratlou of the country If every srarnut bad to be directed bj name to a 
police-officer and upon his traoefer It were to becomeJncapable of execution till the name of 
fiome other officer had been substituted la his'plaee. flSlS] Pat. 2S9^3 Pat. L.J, 193, 

555. Subject to the power conferred by section 554, and by sec- 

tion 107 of the Government of India Act, the forms 
set forth in the fifth schedule, with such variation 
as the ciicumstanees of each case require, may be used for the respective 
purposes therein mentioned, and tf used shall be sufficient. 

May be used.— This ssctlonproTldes that tba forms in the schedule ate not ohU* 
£atory ; they may be used with such Tarlatiooe as they may require, aod if used with such 
variatioDB aball be eafficieot compluucelwltb law, 72 C.W.N 3d2 at 34S. Bee also 31 C. 697 ; 
26 U. SS ; 7 A. 44 (F.B.) as to siguifieaoce of the words ** i/ used shall be sufficient . " 'IVhete 
a search-warraot under B. 100 supra was drawn up in a printed form used under S. 93 with 
neceesarj alterations, if was held to be a valid warrant. 39 C. 403 ; 6 Cr. L.J. 127 ; sea 43 C. 
gOS following 16 C.W.N. 336. This section deals with the form of warrant itself and nothing 
more and the words of the eeollon are not Intended to supersede the provisions of 8. 93, 
supra, 51 C. 1, The Madras illigh Court in its Proseediogs No. 1297, dated 23'7*1573> 
has observed that Sesalon8.Jadge3 should frame the charge in the first person and not in 
the third person, and If the charge seat up b; a Committing Magistrate is deieollve, it should 
be corrected bp the SessioDB Court. 

556. Ko Judge or Magistrate shall, except with the permission 

of the Court to which an appeal lies from his Court, 
Case in which Judge try or commit (or trial any case to or in which he 
eonVufinterMt^.^'* 19 tt party, or personally interested, and no Judge 
or Magistrate shall hear an appeal from any judg* 
ment or order passed or made by himself. 

Explanation . — A Judgeor Magistrate shall not be deemed a party, 
or personally interested, within the meaning of this section, toor in any 
case by reason only that he is a Municipal Commissioner or otherwise 
concerned therein in a public capacity, or by reason only that he has 
viewed the place In which an offence is alleged to have been committed, 
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or any other place in which any other ttansaction material to the case 
is alleged to have occurred, and made an inquiry in connection with the 
case. 

lUustratien. 

At fts OoIleotOT, upon conaidoratiaQ ot information ititnished to him, directs the prosccu* 
tlon of B for a breach of the Exoiso Laws. ^ Is disqualified from trying this case as a 
Magistrate. 

Scope and object of the aectlon.'— The object of this seotion Is to eoaot the veil 
known maxim that “no man can bo hU own judge or gWe judgment ooncernlng his own 
lights." It is one of the oldest and plainest rules o{ justice and common sense that no man 
shall sit as Judge In n case In which bo has a substantial interest. That is the law of this 
country as much as it la the law of England, 2 C. 23 at 27. This section is baaed on the 
maxim ‘ nemo debet esse judex in jircpria causa’. As an' abstract proposition a Jodge or 
Magistrate is not disqualified from trying a case based on a private complaint and which has 
not been filed under his direction or s-anction merely and solely on the ground that the 
validity of certain orders passed by him in bis capacity, as an Executive or Bevenuo OQicer 
is directly in Issue In the case. 27 Gr. L J. 133S«*SS Ind. Cas. 405. The object is to clear 
everything which might ongsndor suspicion and distrust and to promote the fceliog of confi* 
dence in the administration of justice which is so essential to social order and seenrity, 
20 0. 857. It Is essential to preserve the administration of justice not merely from any 
taint of bias or impartiality but also as t.it as possible from any suspicion of such bsint, 
28 Bom. L R. 1302»28 Cr. L.J. S3 a 99 Ind. Caa. 83. “The principle of this section rests not 
upon any suspicion as to the hooestyot the JndgeoT bis nspaelty to adjudicate but 'upon » 
thing higher than the teehuicalitles of law, namely, upon the ooDccplieo that human beings 
are after all human beings and with alt honour duo (o the honesty and integrity of Judges, 
they are not to heat cases in whioh they ate themselves eoucemed.'’ Where a Judge Is a 
sole judge of law and fact In A case tried before bimself, bo c-innot give evldouee before 
himself or import matters In his judgment not etated on oath before tbe Court in the prestneo 
of the aeoused. If he does so be makes bImeeU a witness in tbe case and readers himself 
Incompotont to try the ease, 20 Cr. L J. iS«s<8 Ind. Cat. 685 vhere 16 U. 263. is re/erred. 
A Jndge cannot try a case In which he (s the complainant. The proaiding ofQeor of a Conrt 
before whom an oOence against pablio jnstioo was committed has to make a complaint of 
' Court under S. 470, supra. If be wishes to take action. Bucb a complaint comes within the 
dlfinitlon given In S. 4 supra, but (be complainant need not bo examined on oath before 
oognizaneo is taken (Bee S. 3C0 (aa) supra) and tbo Judge who makes such a complaint of 
Court cannot try the cose himsolf, 8 Leh.496; 8wi also 32 C.W.N. YI. ^Vhcn a sessions 
Judge made a complaint of Court agslnst a person under B. 191, 1.P.O., and the Magistrate who 
took cognizance discharged the accused, the Ecssions Jndge who made the complaint 
of Court it not compotenl to hear a revision against the order of discharge, be 
having been a patty to the complaint, 28 Bora L.R. 1302 b 28 Cr. L.J. 53s99 Ind. Cos. 69 
It is highly undesirable, that a Magislralo should act judicially in a case in which 
he has himself cxtra-judielally Investigated and has formed conclusions of fact adverse to 
the party against whom ho euhseqnontly initiates criminal proceediog, 10 C.L.J. 484* 
llCr. 1. J.2-4 Ind.Cas. 437whera8 A.LJ. 397, fs re/rrred to ; 1903 A.W.N.03. Beealso 
13 Or. L J. 236 = 14 Ind. Cai, 428, what tho section contemplates Is that If tbe Magistrate 
or Judge it merely connected with a case by reason of his discharging some other pnblie 
function or is connected with it in some public capacity outside hli msglsterlal or judicial 
functions and orders or directs a prosoootioo or la concerned with it in some public capacity, 
he Is not on that gronnd alone to be deemed personally interested In the cose. And 11 lu 
addition to a connection of that sort he Is In some capacity outside his msgistorialor jodieUl 
lunetiODS and orders or directs the proseouticn of a person for an ofTcnce then hs Is to he 
deemed personally lotemled in (he case and be cannot try it. Tbe distinction Is between 
bavlng some pabllc or ofDcltl connection with tho case and ordering or directing a prosecu* 
tloD In soma extni'jndiela] or extiwmsgltterial capacity, 1899 A.W.M. 74. A disqnallfyiog 
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laUrest mast be onefttt&chlng to a Magistrate ot Judge rs an IndlTidualauSuot one wbloh he 
derives solely from his offioial position, 1S93 A.W.M. 79. Intereet creating a real ground for 
transfer must be distinguished from the disqualifying interest contemplated by this eeetlon. 
The latter comes within the purview of B, 626, *upra, and may not come within the scope of 
this section. Consent of parlies to a causa cannot remove the dieqoalificatlon 
imposed by this section, 23 Cr. L.J. 446—67 Ind. Cas. 622 ; 4 Lah, 376 ; 32A.633i 
31 Bom. L R. 923 nor the absence of bona /Ides of the party raising the objeotion aflecta the 
question 31 Bom. L.R. 923. Whether a given case falle within the provisions of this section is 
a question of fact to be determined fay the oircomstaneea of each case and it is not safe to 
draw any analogy from the deelaions in other eases, 14 Cr. LJ. 385 — 29 Ind. Cas. 209, 
fotlomng 24 U. 233 ; 

Try any case.— These words are wide enough to Icolude any etagaof a judicial pro* 
ceeding in which the guilt or innocence of the aocused lis finally adjadioated upon. Gonse* 
quently the provisions of this seotioa apply to proceedings takau'undacS. 137, supra, which 
will have tbs efiect of eetting aside an order of disoharge. This construction does not force 
to the words of the section and le In accord with the inteotion of the Legislature which was 
to enact the rule that no man could be judge In bis own cause, 13 Cr. L.J. 30~ 

13 Ind. Cas. 222 where 27 A. 26 is dtrfmsuished. The words " try any ease" are compreben* 
eive enough to include the hearlog of an appeal, 23 Cr. L J. 446=67 Ind. Cas. 622 ; 

14 Cr. L J 333=20 Ind. Cas. 209. The fact that the Magistrate had issued a search-warrant 
prior to the institution of the ease or the fact that the accused may possibly object to the 
propriety of the issuing of search-warrant will not disqnallfy the Magistrate from trying the 
ease, 24 ALJ. 663>*27 Cr. L.J. 733=93 Ind. Cas. 319, but a Magistrate wbo as a member 
of a District Board, took part in a resolution that the police should inqnire into the eonduat 
of certain officials of tbe Board and proseoute them after due inquiry is ineompeteut to try 
the case Instituted on such resolution. 29 Cr. LJ. 371=103 lud Cat. 271. A 8ub-dIrisIonal 
Magistrate who did not take ooguisance of a complaint or bold a local investigation, but 
seting as the officer in charge of the divisioo directed the issue of summoos holding that the 
investigating Magisttite bad not given satisfactory reasons tor recommending a dismissal of 
the compl.aint withont, however, expressing any clear opinion hostile to the accused is not 
disqualified under this ssotlou to hear au appeal from a conviction especially where no 
objection whatever was raised to the Magietrtte bearing the appeal. Kor can a Judge try an 
ofience nor heir au appeal from a conviotiou where be directs a prosecution, as by doing eo 
he had merely directed further inquiry into the matter, 23 Cr. L.J. 1431=89 Ind. Cas. 1949; 
the expression ‘ try a case ' IS wide enough to inolndo any stage of judicial proceeding in 
which the question of the guilt or ioaoceocoof the accused is fiually adjudicated and includes 
a pioceediog under 6. 4SC, $upra, for further Inquiry Into a discharge. Bee 32 A. 633. 

Commit for trial.— Unless the MaglstrateobUIne permission from the appellate Conzti 
he is disqualified (com committing the ease for tnal. If he had taken more than a formal 
part in the police Inveatlgation cl the case under Inquiry, 2 L.B.R. 209. 

Except with the permission of (be Court to which appeals He.— Properly 
speaking the permission should be given before the proceedings are begno, 31 Bom. L R. 923 
at S31 ; 93 B. 716. There it nolhing in.tbis eectioa to suggest that the interest which might 
disqualify ^ Judge or Magistrate from trying or commuting for trial would prevent an 
appellate Court granting the permission contemplated by this taction. Toe fact that both 
tbe Magistrate and the Judge are members of a club and the accused wes a eervaut of that 
club will not preclude the Judge as the appellate authority from granting the necessary 
permission, 23 A. 181. The expression “permission of tbs Court refers to the words “try 
or commit for trial ’’ end cannot be extended to faeluda tbe hearing of an appeal. A Jndga 
who directed a prosecution abonld not hear au appeal from the couTietlon even with regard 
to tbe severity of tbe sentence pasted. 14 C W.N. LXIlf ; 17 G.W.N. XII ; 1831 P.R. (Cr. J.) 39. 
The examination of a trying Magistrate at a witoeu will not disqnahfy him from trying thd 
case, 2 Lack. 333. It was held in 23 C.4I at 47, that the words “ try any case “ an words 
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oompreheuaiToenoagb to looludo even an appeal. Tbe problbltioa in Ihe case of an appellate 
’Court hearing an appeal from ita own jadgment is absolate, No such permission can erer 
be granted. The word “ trial '* maj not apply to proceedings under Ss, 437 and 438, supra. 
** I have grave doubt whether the word 'try* used in S. 5S6 cau in any case be applied to 
proceedings taken onder 8. 485 or any other section of the Code in which be is not empower- 
ed to pass any orders, bnt merely to report the case for the orders of this Court. It seems 
to me doing violence to tbe word 'try* that It should cover any such proceedings "—Per 
Knor, J., in 27 A. 25 at 27. Consent of tbe acouaed oannot confer jurisdiction upon a Magis- 
trate who is disqualified from trying the case, 7 A.L.J. 799. Criminal Proceedings sub- 
stantially bad cannot be cured by any amonnt of waiver or consent on the part of the 
accused person, 2 G. 23 ; I6 tf . 117 at 120 : 18 U.L J. 330 ; 6 C. W.N. 202 ; 21 A.L J, 89 ; 
2 Pftt. 93 ; i L.R.P.C. 520 ;23 U.L J. 329«191S U.W.K. 229 ; i Lab. 376 ; 29 Cr. L J. 92ts 
109 lad. Gas. 34S ; 50 A. 937 at 962. 

Personally lotereated —This section u based on tbe maxim ‘nemo debel tiU judex 
tn propria eausa,' 8 Lab. 997. Tbe words ‘party or personall;/ tnfrrrsfed* have been tbe 
subject of several English deolsiooe which well established that a direct personal 
peonniary Intereet, however small, in the result of a case, disqualified a Judge from trying a 
case but where such interest is not pecuniary, the disqualifying interest should have sub* 
ttantially the same eflect so as to create a reasonable susploion of bias, but a mere possibility 
of bias Is not enongfa. The same oonsideration shonld apply in interpreting this 
expression oceurriDg In this section. Where (he only interest in the result of a ease 
tried by a Magistrate is that be is cooeemed tn it in his public capacity, It may Lilrly be 
presumed that his Interest is cot so subslantial as to warrant the inference tbst he Is 
likely to have a real bias In tbe matter, 27 Cr. L.J. 1333 <b 9S lad. Css. 105 ; 53 B. 716 at 
723-79 ‘interest' which disqualifies a Justice may be two fold: pecuniary interest and interest 
Other -than pecuniary interest such as personal feeling or bias Tbe rule as to pecuniary 
Interest Is stated thus; ‘It is a leading principle of English law tbst no one is allowed to be a 
Judge in his own case, that means that tbe least pecuniary iDlsrest in tbe subject-matter of 
the litigation Is snf&cient to disqualify aoy person from acting as » Judga’ ’Law is no respecter 
of persons* and Lord Chancellor Cotteobam'e judgment in a ease was reversed by the House 
of Lords solely on the ground that the Lord Chancellor owned eoma shares in the deiendant 
company which fact the Lord Chancellor had apparently forgotten when ho heard the appeal, 
see SB.L. Ca. 759. The prohibition herein contained is based on the principle that no man 
Is allowed to be a Jndge in his own cause and rests on the decisions in 2D Q B.L. 58 at60> 
11691] 1 Q.B. 750 : 99 Ch. P. 366 : 2 Q.B.D. 958. see also 3l Bom. L.E. 923; 83 B. 716. 
The word " interest*' In this eectlvn does cot merely imply Intellectual interest, but some- 
thing of the nature ’of an expectation ol ao advantage to bo gained or fora’loss orof some 
disadvantage to be avoided by tbe person who la said to be Interested in the case, 8'Bom. L R. 
M7=9 Cr. L.J. 2; 15 Cr. LJ. 699=29 lod. Cas. 977. The words "personally interested" 
cannot mean that a publlo ofilcer, whose duty U ts to see that tbe law is obeyed, is merely by 
reason of that doty, a person personally Interested in the prosecution. They cannot refer to 
any very remote interest in the matter and must refer to some particular and immediate 
personal {nteresi in tbe case and Us result. 19 A. 197 (F.B.); 22 A. .390; 27 A. 33; see also 20 
0. 8S7 ; 23 C. 328 ; 7 C.W.K. 708,29 H. 298; 1 Lah.35. Tbe words do not exclude yvcunlarp 
Interest as dItUngulshed from personal Interest, 20 B BD2. Where tbe accused was a 
servant of the Magistrate who tried him and was charged with rash and negligent driving 
of a carriage driven by the Magistrate’s wife U was held that the Magistrate was personally 
Interested, and the conviction was set wide, 19 B. 572 *, 9 8.172. Where tbe trying Ifsgls- 
trate Is himself tbe complainant, he having arretted the accused who was found emoklng 
In a railway train aod who refused contemptnonely to do so when asked by the Magistrate, 
cannot try tbe accused for an ofienea under tbe Railway Act, as he is diiquiliflod Ratanlsl 
339, but where the trying Sfaglstrate lathe master of the complainant there Is no disqualifi- 
cation but it Is expedient tbst tbe complaint efaoold be tried by tome other Jfaglttrate, 

9B 172. A Msgiitrate who Is a ibare-bolder In a company Is disqnallflrd from trying an 
employee ef the company charged with erlmloal breach of Imst at a Jsorrant of the company 
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20 B. 502 ; 8 Bom. L.R. 9^7 ; 31 Bom. L.R. 925; S3 B. 716. It is highly desirable that the 
Fiesident oi s Maaiopal Couooll wbo Is also ft Bfagislrats shoold sot try Municipal cases 
aod a tfoaTietioQ had is illegal on aceoaot olhis personal disqaallficatiou, 18 Cr. L J. 1017a: 
i2 tnd. Cas. 761. It has been held over and over again that !f a prosecution has been 
directed in pursuance of orders passed by a local body in a meeting presided o?er or attended 
by a Magistrate in his capacity as an ofSee*beatet or member thereof such Magistrate is 
" legally interested " in the matter and isdisqoalified from trying the matter in bis judicial- 
capacity, 10 Lah. 718./ollotctnp 18 B. 442 ; IOC- 1030 ; IS Cr. L J. I0l7=421nd. Cas- 761 
and 32 A. 635. But the objection, tbat because tbe trying Judge was, once while at the bat 
held briefs lor a certain company, and therefore eonid not decide a case of tbe company 
impartially, was, overrnled. holding that a man Is qnitecapabla of disassociatinghimsolf 
from BQch. influence while acting In a judicial position, 4 C W.N. ccxUii, 

ExpIaDatlon.**-The explanation was added to meet the objections raised in, 23 C. 328 S 
37 C. 340 : 19 H. 263 and follows the view expressed in, 10 C. 194 and 19 A. 302 ; see also tbe 
deoision in IS A. 192 (F.B,), where it was held that Magistrate being in charge of the excise 
ipinm administration of tbe District was held not to be personally interested merely 
becanseof bis dnty as a OnTemment offleer to eee that the 'law relating to sale of opium is 
enforced and maintained. “A gentleman who withont remuneration is merely discharging a 
public and honorary office and who has no personal iDterest in tbe proceedings of the munici* 
pality may well be supposed to be free from tbe bias which the jelousy of tbe law presumes in 
other persons immediately interested. Such immediate and disqualifying interest does, we 
think, exist in the case of a gentleman whose time and services are in consideration of a salary 
given to carry on the work of a Moolcipal Corporatioou Tbe jeatonsy of law must presnme tbat 
such a person, however upright and honourable bis character, is disqualified from taking part 
in judicial proceedings io which the muoicipallty is ipio/<sc(o tbeproseentox’*— jier Ftttd, J.t 
in IOC. 194 at 193. As a general rale it is osdesirable that a Magistrate, who, by local 
investigation while on tour, having himself discovered the existence of a crime, and collected 
or ascertained evidence In snpport of it, thereafter directs, recommends or invites the Institu* 
tion of judicial proceedings should try tbe suppesed criminal, 13 Cr. L.J. 235 ; 1 Lah 93 ; 23 
Cr. L.J. 446 ; 24 Cr. L i. 128. But it was held in 5 Bom. L.R. 542, tbat a Magistrate who' 
held ft departmental Inq uiry and scot the records to the Collector with his opinion that the 
evidence jnstified a prosecution was not duqualified. Where there is a disqaiification under 
this section tbe judicial officer before whom tbe case is. is cot a Court of competent juris- 
diction and 6. 637, in/, a would not apply. A case so tried must be regarded as one tried by a 
Court without jurisdiction, 23 C. 328. The explanation covers only those cases in which the 
Magistrate, tboogb a member, has not taken part m directing or sanctioning the prosecution, 
10 Lah. 718 where 1 Ran. 517 is onlbegiound that tbe prosecution bad not bean 

directed by tbe 5fag(s(ra(e but i( he has done so be would have been di'iquall- 
fled. Tbe explanation does not spply to any case in which a Magistrate may have 
been personally concerned as a Municipal Commissioner in tbe matter which forms the 
subject of a trial before him. It was rather intended to prevent an objeclico being raised 
that from the mere fact that tbe kfagistrate happened to be a Municipal Commissioner, he 
was necessarily disqualified from hold log a trial id which some Municipal matter was involv- 
ed. A Magistrate who merel y authorises a prosecution as President of a Town Committee is 
not disqualified under this section from tty log tbe cate. But it is extremely undesirable that 
ft Magistrate who has given formal sanctico for a prcsecntion in bis official capacity should 
try tbe ease himself when other Magistrates are available, 1 Ran, S17. The question whether ft 
given ease falls within tbe proviiiont of this section is a question of fact to bo determined by 
the circnmslaocea ef each patlicnltt ease. Tbe word osed in the Illustration is 'directs' which 
taeans institutes, or givit orders for tbe inatitation of tbe prosecution. An aathorurtion is 
not ft direction which will disqualify ft Magistrate under this section, 24 tl. 233 at 240. 
Bat where a Deputy Tabsildar who is aI«o a Magistrate on receipt of a report from a Revenue 
Ifitpector M to an encroachment direeled tbe village headman to file a eompUint sgsintt 
the person alleged to have encroached on publie land and himself received tbe complaint, 
he it dlequalified under this section from trylsg tbe case, (lf.i7.C|, CrR.C. ^'o. S3? oj 



1002 


TUB CODE OF CRIMINAi:i FEOGEDCEE. 


[OHAP.XLVI 


2$29,follQ\nng 21 U. 239. It ia a Torj different matter when the ATagUtrate !s pr&atloallfOQe 
of tbo prosccutora and the Jodge 10 C. 1030 at 1031 or otherwise concerned therein In a pnbllo 
capacity. A Magistrate boldins » preliminary iaqaicy nndor S. 202, supra U not disqaali* 
Gcdfrom trying the case hitnaelt, 4C.W.K. 601; 24 0.167, A MagUtrate Unot debarred 
from trying the case noder the opium del by reason only of bis being in charge of the opinrs 
and cxercissadmlnistration ol the Diatriot, IS A. 192 (F B.) or where he merely lays oertain 
Iniormatlon before the police to mahe an Inqnlry on the basis of that Inlormation and tbe 
prosecntion is initiated in tbo ordinary coarse by the InTesttgating ofBcer, It X.L J. 832» 
15 Cr. L.J. 17 s 22 led. Cas. 161. Bat whore a District Magistrate took an aotire part in 
the ioTsstigation of a case, he wu held to be disqualified, 21 U. 239 ; 20 C. 637 ; 6 C.W.H. 681. 
In Wclr. II, 723 ; a Municipal Commissioner reported to tho Council an offence against con* 
serranoy provision which eame to his notice, tho Oounoil of which be was a member directed 
tbs prosecution and the Oommissioner also aat on the same Bench of Sfagistrates who coc' 
Vieted him, it washeld that the proceedings were not illegil. Again a Manlclpal Odsmia* 
eloaer who bronght to the notice of the Bxecative OfScer of the Committee ol an fafclnge* 
meat of a bye-law hy tbeaconsed andon the atrenglb of which the health officer tnstUuted 
a picsecutlon of the acoased before a Bench of Honorary blagistraies of wbioh the said 
Municipal CommiGsioner was-a member, and tho accused wss tried and oenvioted, it was 
held, that the conviotion was not bad on the-ground that tbo Municipal Conamissionor was 
personally interested in the prosecution or was a part to the prosecution In the sense that 
hecaused it to be iastituted, 31 Cr. Et.J 133=71 lad Caa. 359. 

Viewed the place In which ao offence la alleged to have been comraUted.-~ 
Local mspeotioo is not a necessary dlsqaalifiAStloo. Sec also 21 Cr. L.J* 133=71 Ind. Cas. 
SSS.^Sm 16 C W.N. 423 ; 12 C.W.N. 743 : 9 0. 333 : 37 C. 349 ; 39 G. 478 : Weir If, 723 and 
a eoDvietioa had, will not be set aside if tbo local luspeotioa is used to eouSrm ths orideaoe 
on record. 23 Cr< L.J. 703=81 Ind. Cat. 193. Bat a Magistrate) cxeceds his iurlsdiettoa If 
in making a local iQipcetico be biiaseU measures tbs plots and ccoes to a defluito eonelusiDa 
OD such measurerncot ioasmuch as he creates fresh evideoee himself and introduces It into 
the esse for the purposes of his decision, SO Cr. L.J. 692«>116 Ind. Cat. 767. B. 8S0B 
which has been newly added regubates local Inspection, sco 83 0. 143 and 83 0. 48 in thia 
ocnaeetloo. 

Or making an inquiry Into Che casc.-^-Where a District Magistrate tookanaotivo 
part ID the invcstigatlan of a ojse be was held not to bo competent to have it tried by him* 
sell, 24 U. 233 ; 0 C.W.B- 884 ; 1 Iiah. 33. But n Magistcato hcidtng a preliminary inquiry 
under S, S03, supra Is not disqualified tnen trying ths oais hlmielf. A Olatrlct Magistrate 
who directed the aeoased to be prosoontod bolero a Magtstrsto siibordlaate to him will bo 
disquslided from bearing an appeal ptolcrred to him against the oonviotioa. But a Magls*- 
trate who Is the bead of the pollea In tho District is not dabarroi by this section from tryloS 
a persen accused under the Police Aot lor »oy browh ol nny order, 2] A. 343. Where a 
Msgiitrtio mersiy laid IntoriuatloQ before the police, and directed the police to make an 
Inquiry, and the police alter InvastlgsUo’i instUnted procecdlogs, hold that tbo Magistrate 
wasQOtdlsquiiiBta from trying the o«so. 1933 A-W.N. 93 ; 32 A. 633, wbgro 27 A. 29, h 
dMfin^uis>ird. A Sessions Judge is not prohibited in iaw from besrlog an appeal from a 
conviction by a 3fsgistra(e in which bo as an losolvonoy Judge allowed the proseenlloa to 
proceed. 21 A L J. 99«24 Cr. L J. 144*71 Ind. C«i. 368. 

lliuatratlon.-~Tho tUastraiioa cannot bo read as msroly moaning that tho officer con* 
cemed may not try as a 3Isglitrate a eomplslnt Iastituted by him as Oollector { its evident 
Intention is to debar him wb»fl be btmsell originates the prosecution, 1 Bind L.R. 93. In tbo 
lilasintiori tbo word used is 'dtrtets' which means Instltntes or gives orders for Instilutloa 
ol tho prosecntion. An authorisation Is not a dinetlcn which will disqualify a Jlsgistrale, 
21 U 233 at 219. Tho illnitratlon makes it etesr that the Interest ne^ not bepeoanlary, 
II Cr L J.3 SSb 29 Ind. Cas 293 but It may be ollieiai. This Isoppcted to tbo decision in 
13 A. J23 IP.B.) aod is In accord tnee with the deotslon In 33 A. 639. 



Bs. 567—659] 


MISOBLLAMEons 


1003 


55T> No pleader who practises in the Gonrt of any Magistrate 

^ - in a presidency-town or district shall sit as a 

Practism; pleader 

not to sit aa Magistrate Magistrate m stich Conrt, or IQ any Gonrt wtthm 
in certain Courts. jurisdiction of 8Uch Court. 

Pleader.— For definition, see 6. 4 (1) (r), supra. The lecUon does not deal witb 
appointments. All It says is that no Pleader who jn’OelMSi in the Coart of any Magistrate 
shall sit as Magistrate in such Court or as a Ptesidene; Magistrate. A Pleader Trhen appofnt* 
ed to act as a Magistrate ceases to practise in that Gonrt, and this section cannot apply to 
him. The appointment o! a Pleader as a Magistrate Is not forbidden by. any section of the 
Code, 23 B. 490. This section only provides that pleaders shall not sit as Presidency 
Magistrates while in aotnal praotice in that Oonrt A pleader appointed as a Magistrate in 
any Coart cannot under this section be prohibited from practising in that Conrt. Bat he 
caanot sit as a Magistrate in the Court if he eontlnnes to practise therein, 25 Cr. L J 311= 
76 Ind. Cas. 1031. 

558. The Local Government may determine what, for the pur- 
poses of this Code, shall he deemed to be the 
laSaga of Giurfs?*^* language of each Court within the territories ad- 
ministered by such Government, other than the 
High Courts established by Boyat Charter. 


Provision for powers 559. {1) Subject to the other provision$ of 

of Judges and Magig. this Code, the powere and duties of a Judge or 
b?Vbeir*mce88o7s*la hJagistrate fnatj be exercised or performed by his 
successor in office. 

(2) When there is any doubt as to who is the successorin office of 
any Magistrate, the Chief Fresidency Magistrate in a presidencydoion, 
and the District Magistrate outside such towns, shall determine by 
order in writing the Magistrate who shall, for the purposes of this 
Code or of any proceedings or order thereunder, be deemed to he the 
successor tn office of such Magistrate. 

(S) When there is any doubt as to who is the successor in office of 
any Additional or Assistant Sessions Judge, the Sessions Judge shall 
determine by order in writing the Judge who shall, for the purposes of 
this Code or of any proceedings or order thereunder, be deemed to be the 
successor in office of such Additional or Assistant Sessions Judge. 

This section Ii new and enables powers olJadgu and MagUtrates to b« exercised by 
Ihefr luccessors and when a doobt arises at to who ia the laecessor, the Dutriot Magistrate. 
Chief Pmldency Magiatrate in the case of Msglitrates and the Setsiont Judge in the case of 
Additional and AasiiUnl Sessions Judges are to decide the qoestlon. Bo the proper person to 
file a complaint of Court where there it a change with personnel of the Conrt Is the 
snecassor in odes of the oCcer before whom au ofienee specified in 8. 195 (1) supra, haa 
been committed, 23 Cr, L.J. CtSwlOS lad. Caa. P9. 
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560. A public servant having any duty to 
Officers concerned in perform in connection with the sale of any 
bi?for property under this Code shall not purchase or bid 

for the property. 

Compare S. 169, I.P.C., which prohibits a public aerract from purchaslog or biddiag for 
property which he is legally bound not to porchasa. 


Speoia] proTisions 
with respect to oBence 
of rape by a husband. 


561. (1) Notwithstanding anything in this 
Code, no Magistrate except a Chief Presidency 
Magistrate or District Magistrate shall — 


(a) take cognizance of the offence of rape where the sexual 
intercourse was by a man with his wife, or 


(6) commit the man for trial for the offence. 


(2) And, notwithstanding anything in this Code, if a Chief 
Presidency Magistrate or District Magistrate deems it necessary to direct 
an investigation by a police-officer, with respect to such an offence as is 
referred to in sub-section (1), no police-officer of a rank below that of 
police-inspector shall be employed either to make or to take part in the 
investigation. 

When the oSeace of rape haa been takeo cogoizanoe of by a District ^fagistrate as 
required by law, the fact that the (ovestigatioo iato the olleaee was made by ao officer below 
the tank of Police loepectcr was held not to be such a material Irregularity as would vftfate 
the subsequeot ptoceediags, 1693 A.W.H. i. 


56 1 A. Nothing in this €ods shall he deemed to limit or affect 
the inherent power of the High Court to make such 
pow« ofnigh orders as may be necessary io give effect to any order 

under this Code, or to prevent abuse of the process 
of any Court or otherwise to secure the ends of justice. 

Scope at the eectfon — Thfe sectfou eorreipouds to B. 132, C.PO , but the power is to 
ha exercised only by the nigh Court and not by the lower Courts. la 1923 the Legislature 
has introduced a scctlou In the Code the oecessity of which really follows as a corollary from 
the proposition that the Code is oot exhauslWe. The old rule for jurisdiction 
fs, that ootfaidg (hall be intended to be oat of tbs jurlsdictloa of the superior Court 
but that which specially appears to be so; notblng Is intended to be within the juris- 
diction of an injerior Court but that which is expressly alleged, 28 Cr. L.J. 613 
at 621*103 Ind. Cas 433. It is B. 661A which saves the Inherent power of the 
High Court, which after all js the custodian of tbs tights of the subjects. Under 
this provltlon nolhiag in the Code of Criminal Procedure shall bo deemed to limit 
or aflect the Inherent power of the High Court to make such orders as may bo necessary to 
give eflect to any order under this Code or to pceveut abase of the process of any Court 
or olhetwlte to seouro the ends of jaatice. This power was always euppoted to exist and It 
was never denied that the arms of the nigh Const were not long enangh to reach any kind of 
wrong but still la the abssnee of any express provUlon of law recognising the existence this 
power, the exercise of it could not he relied npoo as an effective remedy for all cases of fAlfate 
of jnstlee. The LegUlatore very properly has pnt to this seollan In 1923, and it may be called 
(be saving section of (he Cods, a eonotir (o the oaring section 537, supra 39 C. W.K. ei. Tbfs 
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ecctionis new »Dd It recognlsea the Inherent power* of the HighContt. It confers no new 
power on the nigh Coart. All thst (his new section does Is to declsre thst saoh Inherent 
powers as the High Conit msj possess hare not been tahen awaj or abridged bj the prorislons 
ol the Code and It does not confer an j new powers. It msrelf sajs that sach of the inhemt 
powers as the Goart maj possess shall not he tdeemed to be limited or affected bj anything 
contained In the Code, 10 Lah. 1. The llmitaof the Jnritdletlon are rery wide as the langntgo 
employed in enacting 8. 439, supra, and this section shows, bat though the jurisdiction exists 
and is rery wide In its scope, It is a ruleot practice that it will only be exercised only in rery 
exceptional cases, S Luck. 287 at 291. TheContt cannot by inroking its inherent powers 
extend the powers glren to ft by statute, 43 H.L J. 593, following U. 262 fF,B.} ; 49 2f. 913 
(F.B.f. This new section has heoo enacted to aathorfse the High Court to make any order 
as may be necessary to aoeure the ends of justice or to prevent the abuse of tbe process of 
the Court or to give efiect to any order under the Code and this power has been conferred on 
tbe High Coarts in India notwithstanding tbe limitation contained in 5. S6'J ,tupra. Where 
owing to carelessness of Counsel In not appearing in Court at the time of the original hearing 
a client’s case went unrepresented and an tx parte order was passed, the High Court has 
jurisdiction under this section to entertain a fresh application to reheat the matter to secure 
theends of justice, 3 Luck. 680 ; 10 Lah 1 foltowing 34 C S60 and 1 Q.B D. 677. Criminal 
Courts no less than Civil Coarts exist for tba administration of justice and Courts of both 
descriptions have Inherent power to mould the procedure subject to tbe siatntorj provisions 
applicable to the matter in hand to enable them to discharge their functions as Courts of 
justice, 15 C.L J. SI. Jurisdiction to take cognixaoce of oflenees must be expressly conferred 
on the High Court in order to enable it to punish oSenders and the inherent powers, of tbe 
High Court cannot bo Invoked for that purpose. 8o the High Court has no jurisdiotiou to 
take cognizance of an offence under 8. 120 of theOovsrsmeot of India Act, oppression by one 
holding ofSee of any Bntlsh subject lu the exercise of bis authority. 30 Cr. L. J. 460»ilS 
Ind. Cas. 428. 

To prevent abuse of process of Court.— Tbe langusge of tbe section is wide and 
comprehensive. There can be so donbt that criminal proceedings before a subordinate Conrt 
constitute a process ol the Court and if the High Court cones to the conclusion that the 
process Is being abused, this new section vests io tbe High Court jurisdiction to quash 
those proceedings BO as to prevent on abuse of the process of tbe Court, 3 Luck, 287 ; 
39 C.L.J. 286«-25 Cr, L.J. 1298382 led. Cas. 266 ; 1 Luck 133 ; 50 B. 741. 

Or otherwise to secure ends of justice. — The words ‘ or otherwise to secure the 
ends of justice ’ can only moan that such other iobereDt power as the Conrt possesses is like- 
wise preserved. Tbe High Court is not given, nor did it ever possess, an nnresfrlcfed and 
undefined power to make aoy order wbfeb ft might please to consider, was in the interest of 
justice. Its inbeient powers are much controlled by principle and precedent as are its express 
powers by statute, 10 Lah 1 at 6. Tbe terms of tbe section are from their nature very wide ; 

*' Inherent power ”, *' to prevent abuse of process,** *' to secure ends of justice” are terms 
Incapable of definition or ennmeration and capable at tbe most of test, according to well- 
established principles of criminal jurisprudence. Tbe results of such tests might in certain 
cases be doubtful or indecisive. What then are the ** ends of justice?” To the partlcnlar 
result in any particular case, justice is indifferent. Tbe end of justice is no more convlctioo 
than acquittal. It is justice by tbe ascertainment of truth as to the facta on a balance of - 
evidence on each side. If so, do the ends ol justice require, or do they not that the accused 
person from tbe moment of bis arrest, sbouid have reasonable access to bis legal advisers ; or 
does it suffice that this access shonld commence under tbe Prisons Act IX of 1894, from the 
time exclusive police custody hasceased. If theend ol justice is justice and the spirit of 
justice is fairness, then each side sbouid have equal opportunity to prepare its own case and 
to lay its evidence fully, freely and fairly before the Court. This necessarily involves 
preparation, which is more eflective from the point of view of justice, if it is made with tbe 
aid of skilled legal advice. Ss. 497 and'49S, tupro, give ample authority to release tbe prisoner 
on bail from exclusive police custody. If access to legal adviser is refused, under this section 
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the High Court bee ample powers to see that euoh access la not prerented, where the ends of 
justice so require, 50 B 711 at 749, 750. Unlike 8. I5l of the Civil Procedace Coda which 
saves the inherent powers of all Coarls, this section recognizes the inberent powers of the 
High Court alone and it is not as wide as 8. ifil, O.P.O., which empowers the Court to make 
any order as maybe necessary for the ends of jaatiee. Baa 32 C.L.J- 270 fSp.Bj where 
ilooharjee, J., has discussed at great length the inherent power of the Court and comes to 
the conclusion that there was no donbt whaterer that the doctrine of iuherent power as 
enunciated in 44 C. 815 and IS C.L.J. S17 ia well established In principle and cannot be 
■uccesslnlly questioned. It is cleany jntt that under this section, the High Court has power 
toorder restituCionof property when the lowerCourthas made over property under S 517, supra 
to a person who is not entitled to Its possession and the High Court should remedy the error 
by restoring it to tho person lawfully entitled to the same, 5 Ban. 553 where 21 Cr.L.J.SSl^ 
57 Ind. Cas 81 is folloaed and 6 Cr, It.J. 176 is dissented from. Baa also 80 A 411 follomng 
3 L.W. 40Sb 1916 U.W N. 83=17 Cf. 190=33 Ind. Cai.S30and23C.W.H.li3- 
28 O.L.J. 83=19 Cp. L.J, 991=47 Ind. Cas. 603. The High Court has noder this section 
Inherent power to stay ezeoution of its own order when the ends of jaattca require it. In 
cases where an appeal against Its decision baa been admitted by their Lordships of the Privy 
Gouucll and there Is a fear that the sentence woald expire befsra the appeal Is heard and 
disposed of It would be within its power to release the accused on bail. Such Iuherent power 
must be deemed to exist as in this section ft is expressly provided that nothing iu the Coda 
shall be deemed to limit or adect the inberent power of the High Court to make such orders 
as may bo necessary to eeeure the cads of justice, 49 &. 2<7. The High Court Is similsrlf 
empowered to require a crimlual Court trying an accused person one eomplaiut of Court 
under 8. 476, aupro, to etay pronouacing its jodgment when au appeal frona. the decree {a tbo 
civil suit out of which the criminal proceedings were instituted was pending in the High 
Court and the questlcu of the gauuioeuess of a wilt «u the issue to be decided in the High 
Court and was aleo (he aubject of the charge fa (be etimtnal Court, 78 Cr LJ. 778 ••104 lod. 
Caa. 106. Where (he High Court eahaneed'the sentence passed on ao accused person wttboUk 
Dotleo to the accused and heariug his objeoUons, the order is null and void and without 
jurUdictioa and la each a ease the High Court has Inherent power to proored with the ease 
afresh after due notice to the accused, 47 hf. 478. Bee also 47 C L.J. 353 ■*23 Cr- £• J. 831 •• 
104 Ind. Cat. 417 ; 27 Cr L J. 1111=97 Ind. Cas. 426. Tbe High Court has also inherent 
power to call lot records of inferior Crimioal Courts and psss tbe oecesairy Incidental orders 
such as fatrnm stay of proceedings before the lower Court pending final orders byit, 1937 
H.Vf.K. 716, The High Court can also interfere where a charge had been framed by the 
Magistrate against an accused persou where none sbooid have been framed on tbe evidence on 
record, 23 A.L J, 21*26 Cr L J. 743=63 lud. Cas 234 But as observed in 45 U. 913, the 
Court cannot by Invoking Its tubereot powers extend the powers giveu to It 
by statute, sec 48 M. 263 (F.B.) 43 893=22 L.W. 723-1923 H.W.K.772* 

27 Cr. L J, 126-91 Ind. Oas. 702. Fotexempfo the High Court has no power under (he 
section to order restontlon of property attached under 8. 83 supra, when no applica- 
tion was made under S. 67 supra, withfn (he (wo years as prescribed by (bat sea* 
ticn : such an order by tbe High Court will bo lo direct confiict with the express proviiioo 
contained in 8. 89 supra. Tbo proper remedy is to make an appllcatloo to Government, 

28 Bom. L R. 719 = 23 Cr. L.J. 1293=82 Ind. Cas. 333. This section recognises tbe 
inherent power of tbe High Court to make snob orders as may be necessary to prevent 
abuse of the process of any Court, or otherwiso to secure the ends of Justice. Bat tbe power 
to czpnnge a portion of a Judgment delivered by a competeat Court Is intended for eases of 
ezceptlooal clrcumstineee and should be exercised very eparingly. It is true there bare been 
a lew InstancM in which remarks calculated to expose a witness or an accused person to a 
criminal prosecution hare been deleted. Ids not desirable that a sabordlnato Msgliirate 
should apply to the High Court to expunge remarks mads by tbe lower appellate Court with 
regard io the ccmdoct 01 the Jndlelal proceedings bad before tbe inbordlnate Magistrate. A 
Bnhordinale Magiitrate should not be too aeasitire and any attempt on hlipirtto criticise 
a Indgment of (be tawet apptiiaiea Court tnnat bo deprocalcd. The High Conrt burdened as 
It Is with a large Tclusieot Judielai work esanotaflord to waste tlmeon applications mads 
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bf snbordinats M&glftntcs their offiehl eiiFeriors and there is no precedent for 

«nterUiQlag ssch ao appilcitlon, ?7 Cr. LJ. lad, Cai. S7i ; 27 Cr. L.J. fJil= 

97 lod. C&i. 126. Tbo High Coart's Inherent povet to expunge pessages from judgments 
dellrered bf itself or by subordinate Court has been pat beyond controversy non, 9Lah. 
269 foltomng 5 Lah. 476 at 479 ; 6 Lah. 166 ; 30 Cp. L J. 978^118 lad Cas. 74T ; 29 Cr. 
Ii J. 620sl09 Ind. Cas- 812; but this jurtadlclion la of an extraordinary nanro and must be 
exercised with caution, ,9 Lah. 269, It is of the utmost importance (o the adminis* 
tration of justice that Courta should be allowed to perform their functions freely 
and fearlessly and withont Intorfcrooee by the High Court bnt it is equally doslnble 
that the right of tho lower Conrta to make disparaging remarks on persons who 
appear or are named in tho course of the trial is a right which should bo exer- 
cised with moderation especially when the person disparaged had no oppoctonlty of explaining 
or defending himself, 9 Lah. 269, /ollotrrd In 29 Cr. L J 1102=112 Ind. Cas. 686; 30 Cr. 
L.J. 970=118 lad. Cas. 747 ; 49 A 2S4. There la no reason why the inherent power under 
this seotion ahould not comprise a power to order deletion of passages in judgments whioh 
are either irrelevant or inadmissible and whioh adversely affects the character of the party 
Or a witness or of Cannael before it. The High Const as the Supreme Court of Revision 
must be deemed to have the power to see that Courts below do^not unjustly and without 
any lawful excuse take away the character of persons before it. Sneb jurisdiction can bo 
exercised only when there is no foundation whatever for the remark objected to and not 
where it is a matter of Inference from evidence, 49 A. 2S7. In 29 Cr. LJ. 313sl07 lad. 
Cas. gl2 the Court suo mofu expunged objectionable remark in the lower Court's judgment. 
See also 29 Cr. L.J. 336 at 340 = 103 lod. Cas. 124. The High Court has power uuder this 
aection to order the expunging of passages in the order of a Sessions Jodge granting bail, if 
cueh passages are likely to prejadiee the Magistrate in the impartial trial of the ease, 
29Cr'LJ. 1333=82 lad Cat 799; 44 A 491 and 67 lad. Cat. 193. Even though the High 
Court has power to cxpuoge remarks tu judgecaeots of the lower Courta' the passages 
should be deleted only it they are irrelevant and do not form integral part of the judgment la 
which they appear, SO Cr.L.J. 970 at 971=118 Ind. Cat. 747. See notes asder 8. 439 atp. 821, 

First Offenders. 

562. (1) When any person not under twenty'one years of age is 
convicted of an offence punisKahle with imprison^ 
ment for not more than seven years, or when any 
person under twenty-one years of age or any 
woman is convicted of an offence not punishable 
with death or transportation for life, and no pre- 
vious conviction is proved against the offender, if it 
appears to the Court before which be is convicted, regard being had to 
the age, character or antecedents of the offender, and to the circum- 
stances in which the offence was committed, that it is expedient that the 
offender should he released on probation of good conduct, the Court 
may, instead of sentencing him at once to any pnnishmeot, direct that 
he be released on his entering into a bond, with or without sureties, to 
appear and receive sentence when called upon during such period (not 
exceeding three years) as the Court may direct, and in the meantime to 
keep the peace and be of good hebavioar : 

Provided that, where any first offender is convicted by a Magis- 
trate of the third class, or a Magistrate of the second class not specially 
empowered by the Local Government in this behalf, and the Magistrate 


Power of Court to 
release certain con* 
vteted ogenders, on 
probation of good eon* 
duct instead of sentenc- 
ing to paniflbment. 
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is of opinion that the powers conferred bv tbjs section .shoald be exer- 
cised, he shall record has opinion to that ^ect, and snbnnt the proceed- 
ings to a ^Isgistrate of the first class or Sub-Divisional JiTagistrate, 
forwarding the accused to, or taking bail for his appearance before, 
such Magistrate, who shall dispt^ of the case in manner provided by 
section 3S0, 

(lA) In any ease in which ajterson is convicted of theft, theft in 
a building, dishonest misapjitopriation, cheating 
reiesasi wiih aitao- or any o^cncc under the Indian Penal Code punish' 
*^*^’®* fl6fe trith noi more than two years* imprisonment 

and tto previous conviction is proved against 7iiri, the Court before 
which he is so convicted may, if ti thinhs fii,diaving regard to the age, 

character, anieeedenis or physical or mental conditionof theopender 
and to the frtcmf nait/re o/ /Ae o^rncc or ony r^fcnuotfny circu*?i- 
sianess under which the op cnee was commuted, instead of sentencing 
^im to cny pufiisAment. release him after due admonition, 

(?) rftn order under this section may be made by any Appellate 
Court or by the Sigh Court xshen csercising its power of revision. 

(3) JThen an order has been made under this section in respe^ 
of any opender, the Eigh Court may, on appeal when there is a right 
of appeal to such Court, or when erereising its powers of recwien, set 
aside such order, and in lieu thereof pass sentence on such qpender 
according to law : 

Proridfd that the Bigh Court shall not under this suh-seetion 
indiet a greater punishrienf than might hare been f;y?>c/fd by the 
Court by which the opender was convicted. 

(J) The provisions of stciions 155, 136A and40SA shall, so far 
as mag he, apply in the ease of sureties opered in pursuance of the 
provisions of this section. 

Hl5lory ot the section.— TJeder tb« Zt^llsb Ccansa law * CiarieW r?Tvw 
i=sl«a3cl t*:- j t»al<35rd »a3 SKSt to jrisca rs»T be releesed ca jwbcUaa cf eaaJact 
cad tlse jsdrasst *2d cf tie Cecrt is dffmed catilm istaiedste- Tfce leased Is 

ttqairfd ta cater lalo tia rter^isssse eriti ct wilbj-t rareties aai ta errse cp firr inis* 
lacat wfesneallcdciwaardDesawbaetobecIpaol beisTlsar. The cld Seprrae Cfarts 
isheizuS this CJsrsaa Jaw jcnsJJjllca *sj the Cit-Jer .Act el tie High Chert* ccafK=^2 
»n ihf.t lafcereat pawets. Thl* erettea was iatrodarei la tie Cods cl 15?$^ * Tbit secUra 
is a tsT-dT rro;>pa4ti?a cT • prissjple well cstsbluied ta Zaplsad wad U is ease! tie wisest 
featart* e{ tbs Code cl ls3S. tat beicgarrarlRaa tjiitrtoeaUrelT untaawa to ladisa l»w 
CST act be cadergood fcj tis Jow»r nabs ej ibe ilssirtrser, S H.LJ, 1S7 {Josr).* 

AtnendraeoL— Ta *atrs«!i"03 (j) tim yiars bu b«a wltettd ta serea jnMeei 
1 lai. 515 li ao laager Isw. &;« ■!» S Pwt. !».}. SS7; the werfi ••aarpersca cadet twralr* 
cae rran c! spe rr way w?=sjj ij coaretAd ct wa e5<or« b ?1 ycaltbsbif witb dsiti cr laas- 
rsru:}.-a for 1..'* ” hire bora wdded bow ^ SSO fttefl ia w taititatt. S. SSI {ibeft by ehrb 
crsemaU.S. 453 Itbeitiag wad dhioasstly ladarlag delirerr cl rrrrertt) wad S.411 
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{Kceiriog stoles propertj) eoiSA witbio IbiffeeliiH]. It Is also ezpresslf eoacte^ Ibat an 
Court or tht nigh Court may maht an order under this section. The High Conti 
Tthea hetriog an appeal in respect oi any oOender or when no appeal lies, In rerUion, Is now 
empowered to set aside an order made under this section and in lien thefeol pass eentence 
on him according to law, Sub'seotlon (tA)lias been newljr added bjr Act XXXVII of lgi3. 
In Bub-eection (4) Bs. 126A, 40QA have been added along with B. 132, supra. 

Scope and oblect of the aec(lon.~-The idea of the HegisUtnre in Iramlng this 
section was that sometimes oQeodert (sod Iq special, yonthlnl oQenderi) without being 
persons of depraved eharaoter, taajr on ocoasioo, suooamb to snddeo temptation, /or example, 
a poor boy without a pie in his pocket sees suddenly displayed before him some property 
which is worth his stealing. He haring Devet previously committed any crime whatever, 
succumbs to temptation and stoals the property and he is caught. The Legislature very 
humanely and very properly allows the bfagistrate in suoh a case as that to give to the 
youthful oBender another chance and to deal with him under this section, 1916 P.R. (Cr. J.) 
19s:l7 Cr. L.I. 31Qa>S3 Ind. Cat. 436. This benevolent provision aSords a guilty 
person an oppoitnnlty o! reforming himself instead of taming into a hardened oti' 
minal by associating himself with eonvlote In Jail. The principle of the section 
Is that instsadof luposing a panishment anthorised by law, the Court requires the 
convicted person to enter into recogoisanoo with or withont sureties to come up for 
judgment when called npon and la the meanwhile to keep the peace and be ol 
good behaviour. The scope of the section has been greatly enlarged now. The prin* 
dpie embodied in the aecUon applies not only to persons who ate convicted of an 
oSenee punishable nadet the I. P.Q., bat also to those who are found guilty of an oflence 
ponisbable noder a special or focal law bat Us provisions sbonid not ordinarily apply tea 
person eonvieted nndet ths Czoiss Act, 7 Lab 32 ; 27 Cr. L J. 478>s93 Ind* Oas 702, This 
section refers to a far wldst nngs of offences than are foeloded In 8 76, I.P.O., and distinct* 
ly oontempUtes the use of ptevioas eooviotions (not necessarily convictions lor the same 
oSenee of which the person has just been convicted) to affect the qoestion of sentenee. 
It la legal to prove a previous convietion in order to show that a convicted person 
cannot avoid belog sentenesd, 66 593wl929 U.W.K. 393^29 L W. 193a 

30Cr. Ld. 47lBlf3 Ind. Cat. 483. This seotlon does not apply to the case of 
an offender who Is Inssns aud when such a person is eoavioted under B. S04A, 
LF.O., he cannot be released on probation of good ooduct under this section but the 
proper procedure la to report the esse to the High Court under B. dtf, supra, il VL.T. 404= 
ISCr.LO 248~14 Ind. Cas. 600. This eeotioa is not intended for the benefft of javenno 
offenders only (or which in fact the Reformatory Sofaools Act mahas ample provision. Before 
applying this seotlon to any patClauUr case the Court mast eoustder whether the cassis a 
fit one for applying the ptovialoas of this seotioaor uot and mast guard against danger to tha 
public and danger to the accused blnuelf by applying tbe section. Where the offender has 
shown a criminal propensity rather than mere thoughtlessness and a genera] character of 
craft and deceit, the provisions of the seolloo shouid not be applied 23 Cr. L.J. 1224= 
82 Ind. Cas. 192. Where in a case of obeating tbe accused is litsrate well able to appreciate 
his action and its eonseqaeuees and tbe orlme appears to have been carefully plaaoed, tha 
use of the provisions of this eeetion is not appropriate, 27 Cr, L J 833=93 Ind. Cat. 796. 
It is not desirable to apply the provisions ol this seotlon to an aconsed person found gulUy 
of deliberate perjury to screen an offender from punishment. Perjury is tar too rife for any 
such leniency, 29 Cr. L.J. 219«>107 Ind. Cas. 107. Where the oSencs is a hideous and 
reprehensible one the mere youth ol tbe oOsndec is no ground to act under this section and 
release him on his executing a bond for good behaviour, 29 Cr. L.J. 1093- 112 Ind. Cas. 680. 
Powers are conferred upon tha Magistrates not lor tbe purpose of showing Isvour to 
any particular class of persons, the sole ioteotion ol tbe section being that tbe convict sfaosld 
be given a chance of reformation which be would lose by being incarcerated in prison. 
.The exercise of this discretion does need a considerable sense of responsibility in 
tbe Magistrate. Should he make a bad nse of this discretion, far from, reformlog an 
offender, he will bo a cause of corruption to many ; panishment is not awarded to a 
oriminal, only lot vindictive purposes. It Is awarded so that the fate of the convict 
197 
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panisbed, msj baa deterrent tnotbers. It the Uagtstrete, b;- mlsnee ol tbis Becilon, causes 
to spring np in thexnindaof youogpoepIe.aQ impression that they could with impunity commit 
serious offences, because they can get off with no punishment, then it is obvious that this 
misuse of beneficial power is a means on the contrary, c{ increasing crime. It may well be 
that many a yonng man who would have lived a virtuous life, had he been certain that his 
first ofienoe, if serions, would meet with due punishment, maybe led by the expectation that 
he will, even if detected, escape with no pnoiahmant, into a criminal course of life. He has 
already the chance, that his first efforts may be undetected. It is therefore at least 
necessary in dealing with the first offender to see that the crime he has committed does not 
indicate that he is rather a fortunate habitual than a real first offender. Magistrates should 
be very careful to consider the vrordlng of the section and should not allow themselves to 
be misled into the use of the section by misplaced lenfen ey and sympathy, 27 Cp. L J SOysr 
92 Ind C&s 693, In order to give the Magietrate jarisdiction to act under this section, 
there mast co-exist two conditions precedent (1) there must not be any previous conviction, 
t.e., the accused must be a firet offender (2) the offence forwhich he is convicted mast be one 
of these offences specified in the seotion, 28'Or. L.J, 23S»10Q Ind, Gas. 127. If these cocdi* 
tions are fulfilled the Court baa jurisdiction to act under this section in the exercise of Us 
discretion but in exercising Its d Iscreiton the Oonrt must have regard to the points specified 
in the seotion, uis.i the youth .character and antecedents of the offender, to the trival 
character of the offence and to any extenuating oircnmstaceee under which the offeoce was 
committed. The intention of the Legielature la not to make it essential that the offender 
must be young, that the oSenoe must be trivial and there must be extenuatiog circumstances 
hut merely to Indicate the lines on which the Conrf*e,d)soreticD should be exercised, 2L B.P. 
69 (F.B.)«>1 Cr. L J. BS9. See also 6 C.W.N. cclly. In 15 O.W.N. ell. the Kulna OanjCoit 
the Gpeolal Tribunal acted under this seotion and released the eccnsed who pleaded guilty. 
The first esseutial for the applicatico of this section fs that the offender is to be a first offender 
and U he Uone, the extenuating eoneidetations which entitle him to indulgenoe are bisags, 
character and antecedents, 2 Boin. L.R. 8t7. See also 30 O.W.N. S 73 ie 43 Q.L J. 79=87 Cr. 
Ii.J. 409=93 lad. Gas 79. where the acoaeed. a widow of 16 years old, and a mere poppet in 
the hands of the other accused m the ease who was convicted for an oflenee under B. 02 of 
the Begistratiou Act was held entitled to the beoeSt of Ibis section and was released on her 
entering Into a bond with one surety for rupees one hundred. Tbe section is headed "first 
offenders" and ie inteoded primarily for first offenders but tbe words of the section " aod no 
previous canviction Is proved against him*’ eeem to Inolude tbe idea an inquisition into the 
past of tbe aconied. Where as a matterof fact an accused person had a eonviotion 20years 
ago which was not proved at the trial, tbe order passed under tbis eection cannot bs said to 
he nnwarranted, 26 Cr. L J. 1278 = 96 lod. Gas. 1034 : if tbe person is not nndet 21 years, 
tbe conviction is to bo for an oSenoe punishable with imprisonment for not more than loven 
years and if the person is under 21 years or a woman tbe conviction is to be for an oSenee not 
punishable with death or tmneporatioo for Ufa. On a proper construotioa of tbit sectiona 
first oflendor, provided the other provisions of tbe eection apply, ia entitled to tbe 
benefit of the seotion even when without such provision tbe Magistrate vrould be obliged to 
pass a sentencaof ioprisonmeat. Any other construotion would eotireiy nullify ioa great 
number ol cases the provisions ol tbis section, 27 Bom. L.R. *111=26 Cr. L.J. 694=86 Ind* 
Cat. 70. An order nndet this section directing release npon probation of good oondnet 
cannot be eatd to be a punishment coming within 8. 69, 1.P.G., which speaifiet different 
kinds ol punishments known to law.' Whet is done la inch a esso is that tbe sootenoe 
pnalihment is postponed and eomethiog which Is not a punishment is sabstitated for it, {.e., 
the coDvloted person fs required to enter into a rocognizanee with or without eurstfes andio 
the meanwhile to keep the peace and be ol good behaviour. 24 Cr. L.J. 738=74 Ind. Cal. 66< 
Before passing au order under this eootion the Magistrate must satisfy himself that tbe 
accused It in a position to furnish security having regard to tbo provisions of 8 . 664 , in/m> 
8.123, supra, appliot to Bs 100 and 116 andnot tothis aection, 2 Ran. 360. Tbo sendlngof 
first youtbfol offenders wboee antecedents are not shown to be bad, to ordinary Jails hss 
the effects of making them hardened erlminslraftor they are discharged from such Jiifi. 
Tbstr assocltlionwlthall cistsos of offenders has a very unhealthy Inflaenoe on them. Tbs 



S. 66Sl 


UISOBliLANEOnS. 


1011 


■cope of th« Mctica bks reomtlf b«en nideaed. Th« proviiloos of tbis lOoUoa and thoso of tba 
Betormftlorj Scboola Act (boald bo resort<d to b; btogiitrstes when Bootonelog first yonthlal 
ofienden, 2? Cf. L.J. 934^ 96 lod. Cal. 390. This seetioadoes not ipptf to an ofienoo aodor 
8. 457 (3) 28 Cr. L.J. 7S9»l03 Ind. Cat. 839. When an Aet gWee ipeclal power that 

power most be limited to the purpose lor whieb It U eonfioed, (12 U. 297 at 800) and it is a 
well hoown eatabMsfaed prloelple that JarlsdioUoa oast be exerolied striotlfla acoordanee 
with the proTlsioni of the sUtate which create It, ( 7 C, 1S7 at 160). Moreorer Oonrts In this 
conntrj hare repeatedly laid down that It is an eraiion o( the law to treat an aggravated 
oSenco as an ordinary one and thni iotrodnce a djCerent fnrisdlction or a lower scale o( 
punishment. It may well be that the list o( oflences iu this esotion might have been longer 
wltbadrantage to the best Interests of the society hot the Coorts must stop where the 
Ijeglslature hat stopped, 7 Cr. L.J, 319 at 320. This section cannot apply to a case 
failing under 8. 411, XP.O, even when the aecnsed was 19 yeark old and the offence 
was hie first offence, 1923 Pat. 237 ;26 Cr. L.d. 819s83 Ind. Cas. 89. This seetiou will not 
apply when an aeeused person has not only been convicted, but also been sentenced by the 
Court 17AL.J 426->20Cr. LJ. 392— SO fod. Cal 1090. The provisions of this section 
should not be applied to an accused who vras convicted of conspiracy to possess firearms and 
ammunition though the accused was a law etodent belonging to a respectable family and a first 
offender, 91 C.W.H. 239*23 Cr. LJ.2il f2>al00lfid Cm, 113(2). This seotioa applies only 
to offences under the I.P.C. and not to other offences under special or local laws, 52 6. 232 
not does it apply to an offence under the Indian Stamp Aet, 23 A.L J. 401s23 Cr L.J. 166« 
99 lad, Cas. 593 or to an offence under 8. 407 I.P.O. breach of trust by a public servant 
pnnishahla with tnniportatiou for life, 28 Cr. L.J. 297 * 100 Ind. Cas. 225. Before passing an 
order under tbla section the Magistrate ahoold eatiify himself that the accused is iu a positloa 
to turnUh the required eecurity. Where however an order under this section has been passed 
but the aecnsed tells to famish the lecority, the proper course is to pass a sentenes on him 
aeeordtog to law, 2 Ran. 360. A person released on probation of good conduct cannot be 
ordered to pay eompensatico to the complainant and sueh an order is obviously illegal 
29 Cr. L.J. 33»f06 led. Cat. 454. 

Offence punishable with icnprlsoament.^’The Legislature In osing these words 
must be taien to centemplate au oSeooe primarily punishable with imprieonmaut. Had It 
been intended, that an offence pnnisbable with fine only sboDld also be within the scope of 
this snb'Section, they would have added some such words as " or of an oSeneo punishable 
with fine only," which is au expression constantly used (see for instance S 67, I.P.C.). 
Farther the use of the word “ released *' iu this sab-seetlon points to the object of the 
eeotion being to prevent an offenders' committal to Jail, In the cironmstanoes mentioned in 
the enb'seotion, and that it was not intended to cover cases where the offender Is merely 
ordered to pay a fine. Therefore in the absence of words which olearly show that an offence 
punishable with fine only, even (hcogh there Is imprisonment in defauft of payment of fine, 
comes within this sab-section, such an order is Illegal, 28 Bom. L.R. 1031=27 Cr.L.J. 1158 = 

97 Ind. Cai, 742. 

Not puolsbable with death or trsoaportatloa for life. — When a person is cos* 
vloted of an offence punishable with death or transportation for life he cannot be dealt with 
under this section. Even In a case where one ot the alternative punishments for the offence, 
say, under S. 807 I.P.C., is transportation lor life It is obvions that this section is inappU* 
cable and the accused must be sentenced to rigorous imprisonment, 30 Cr. L.J. 789=: 
117 Ind. Cas. 239. 

No previous conviction Is proved against the offender.— This section 'contem* 
lates the use of previous convietlons (not necessarily oonvfctfons for the same offence of which 
the person has jnst been oenvieted) to affect the question at sentence. Itislegalto proven 
pieriont eonviclion in order to show that the convicted person cannot avoid being sentenced, 
A8X,IeJ.593at3S7-1929 lf.W,N. 393=23L.W.194><30Cr.L.J. 471-115 Isd. Css. 483. 

8. 511 in/ra as to the mode of proving previous cwavictiont. 

Court before which he Is convicted.— The inteation of the Legislature in using 
these words is not to limit the power oi mablng orders under this section to the Conrt ot first 
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Tif frjT^ia te ti* sscdSaajjeass ta beojccsiiteriviti tisT^iv 
fc5«;t5c.^ ci xia I«s~j1htltSs Tl-a »r?sJS»5s Ctcrt c2 la an«J 

tx^^a^frS^lk^ tap«s4=e?54rcsd»?t^s«t2se. SS X. S47 /aS-pi«; 51 JL Sid, A frrraj 

ccarSctMi saart bs tM^risd Ir tis Cssrt bsfirs irrjiirj ti* yarr^Scci <i tba tse&ri 

S« I B£Sl.I»£. $37; «>is la psista is cc4 cel* oraxirtsd iei lil i 

»«xi=i bjccas® 171.LiC*=t5 Cr.lj, S3=50 Isi. Cii. IKC, 

5«.ote.nda]C hha.— IsTiiwcf tbs vcriiec cItbU sariSre, st It ta 
!=t«« a £as ca lis fcr-rejec «bsa *a cidtr ca**r tbit ssetiw k passed Ts5fsj2rs bl=: ea 
jrrbsijis: ci jwd eceiast caiis «eter5=.g5rfci tccrd^iiics wljbrat rrrftSst, S TaV Ttl. 

To aypear aed reeelra 5eatcoee arbee called opea.— li k art sMissir* ce f^rjer 
ti a dtSs csi#c xiit sseilse ce aib'.ab tbs aicesird tbsOl crass ct frr tscsiTtrf sactsosa. 
Et k =frtl* Ts^drsd rtesirs saetesM vies call ai Kce. &. 55$, t */r3, tijltbs 

br» aad aba is it rrsateill* ta Vs b?rc:^t ey Vsfr^ tbs Cren rsesrirj sasksw. 
It is cel* «bs 2 ae aprrssi parsre absbtt bfse critraita bafp tbsyeastaeS Vsclpaai 
bib*Tsrer far a syiicldaJ jadai, dres er4 ebserre tbs creiilrres cibtt rfce^tairre visile 
tbs S«3a2, Sbsi tbs yerriJiias c! S. S£5^ vill b*** tn bs f Jlcvsi eallirs ejee tbs 

saresBc sa sn**^ xbsOren fr? rgasMes taettecsw £ Er.s. I.R. 722. 

Ec3«aj«ca tl5 eaterlat tstoa Veed artth cr vrtbent aoretki—Tbs iibJ 
ye^tifiatsS llSstarrc, vbkb cearts Sbat a cisrr** besiJrj tefrbrg tbs pwracTraai 
ksbsTsrrc sbaH Vs tascetrl cel* V* tei tersest, i* set xjrl^'He to iceit itVps r=s2it tbit 
KS&s ceaaSsd Jer lbs lr<eit£t tj jretbfel cfsr-isrs. TV fctreJeaa prsTita (7) cf S. 11?, 
»»r>^ iato tSi# wciraE It tc firs a frrssd a=<2 erKvtertl cccaSesrSie to tbs acr2t si lbs 
asetke. It sett Vi yretestri tbti tbs e:eisti» vat letsetissib Eeig tbit ssetiasa 
sdbssss* V.ssali ssarsls a V»b, as tbs lietreaps etvd it ^eabitelsdrstetoa Vasi 
v-sbctviibretasrrtMK 6C?.1.4. 113«»L,B,S. tS; 5 L.B,E. ISt. 

^>ea called epca.— Ae ascestd r«Ke ea£etlbsrstc*r«3*cay«raTal rawpai* 
StiueVr tbs Eapktaia. All tbat a Etyittrats it setbessori to &*> Brlte tbit Keti:s U to 
rrysks tbs aseesei to aTTrae Vs !r« ard net?** tbs k: :«=>,•* vise saHtd rjee to ds so 
ea tbsbajptstogsS ti* crtel creUsylaad I* tbs reat l«^^t>.•e, rit, vise tbs efoSts £Oi 
to tissers »e* ci tbs eredltiai ci bit srcc^ittocs a»i, ie tbs setaevills to to*?- tbs rnre 
aeiiecipx-disbaTirt?, 2 Ec=e LJL «2. A E»fitir»ltearest4:rNt lbs awestsiteaypate 
cc adi*e«tae toSTOi:** jsetstes vlie uitej: a lce-2 ires iiss Ceiertbit sscsias. All 
tbu bs eae dr U to js:=a«s bee ce yrtVatice cl srwd crerert iera bird jsriei ari 4ba:t 
bis ay 7 «aia=si 8 to jasdrs ttetears vVre callsd cr«. 2 Bwi. L.S. T22, 

Prerlta to Scb-aecttoe (IV — ^Tbit ycrsko y ntt e s rtbtwttjs (lA) abo S3 Cr LJ. 
22;rr-lWl=d Caa. SIS vbtrsrT£e5e.LK.i:!5^25 C?. 1,J. 1«U«S3 Iri. Caa !?:» k 
/.•Crave ae2 JT A. S13 st ert /rCrxct. Tbs irareders to 1« Jillned ie catist teietitSfd to 
*r 5 « 5 :TE».jviratss St iiarvtrttotects— yca s r sd to art ceci? Ibk wrtire It IsiA drveie 
S. SSC^ rvyra; see srcts celft ?. 5SO at yaLirss C?r-C5?, Tbs teycrirt iranttosts 
it s— prvrrsil to y*is terb seelser* ces:abf seeb ccite at bs eeitbt btrs ya<se 2 eg tra*t il 
tbs catebvi ctipeall* Veee btard Sr ^saeibsk abceervrvrraJ todlriCtJertirg teceb* 
Cetr direct aSEtireal srlitece lelep astoeeg bs ea* biretsli s*is scu-b fe^btr iereb* 
e s*V* seii il Ss tbieis tx. Tbs verit *' teals teib crSrg at Vs tritbl 

b»TT toals 2 tbs cats b*2 cgi|ieall* Vr*e b*a?dS*bies'"clcarl* rrcppit tbu ti* l!j.ra«ats 
it retitlei to a ac^ t ae aare <«2 vbrbaTtrp SeseeceTirtoS St* ilipjersto 5 >ri *=;iivjTsd 
to taXs ari’ie sedto tilt Kctcte teStoito tie ca^ irgcrlrr* to a tet«i;t Jli^rtrat*. If 
Oe LJ £SS»t$tft* Cat, gX ^exi* sisiHaTymliirc teS. 7t?, tajs-s, vi*r*a vat tell 
xbtX a Sla^jtoaJs eaet^l mere tbs rs w r e t to tbs tebrir-r Jlacstoats. Set toe*l SiewH 
pva reib reiceeet, cri/r es a.'etsec* ac b* tireVj £x toeerbr^ to l»v. Sse »rS» at JT^ 
GlJdi-t. Tbs repfner Uarjtrate seay alas ba*a ycvrc vS^te weV-e.-irt ae aceesfd to 
ireaei torer.t* to b -7 lit r«a.v Cidre S, IDfja ?*-a. Fet tbs-sar* »r d.sriifd c*je» «s tii» 
yrteX. IX t» toweyttsex trs a asecet* elkst Earatnle to jias* ae esitoetilsr tilt terts'e 
bbsssll. E* abreli teSto'x tb* me to » iiaratras* cl tbs dr»t clats eg a FeS-r^Tkival 
blaf-rrax* Itorritr* v xi ib g’tcrt xbatbs it eicy lease tbal lb* caw « a iises irr tbs 
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exerelso ol powen under thliiootloo, S L&h. 38, but ibis decision was diusnled from in 
8 L&h. 33, where it was pointed out that all tecond class Magistrates in the Pnnjsb are 
epecialljr empowered by Goct, JtTot., ^c, c/J9iO. Tbs terms of the 8ab*scetIoa are wide 
and the Court is to taka .1010 account the cbaraetar and antecedents o! the accusec' 
26 Cr. L.J, 1278 =86 Ind. Cat. 1031 ; 28 Cp. L.J. 236 = 100 Ind. Cas. 127. 

Sub-aectloo (1 A).— This was newly added by Act XXXVII of 1923 in accordance wit 
the recommendations of the Indian Jails Committee and permits a first oQender to b 
released after dne admonition, a proTlsion which did not exist before. This sub'seotion on] 
applies to certain limited class of eases such as theft, etc., under the Indian Penal Oodi 
Consequently it does not apply to offences under as totally dlSerent act sneb as the Mote 
Vehicles Act. The words of the sub'seetlon are plain and eSeol must be glren to them 
Whether the sub'sectlon should not be extended so as to corer less serious ofiances than thoa 
mentioned In the aab*aeotlon is a matter fortha LegUIatnte If a Magistrate wishes t 
pass a nominal isntenoe there are other meant of doing so than tbs one adopted, cu., releas 
after dne admonition. The High Oonttinthe exerolse of revislonal powers set aside th 
order passed under this anb'Sectien and sentenced eaoh ol the taxi-drlTets found guilty uude 
the Motor Vehiols Act to a fine of rupees flte. 23 Bom. L.R. 297 = 27 Cr, L.J, 823=93 Inc 
Cas. 992. The proTialona of this section do not apply to oBenees oudet ths Stamp Act am 
DO order can be passed warning the accused nottodosoin the futurs, 23 A.L.J. 401=2 
Cr. L.J. 166=99 lad.Cas. 393, nor does it apply to cases under tha City Municipal Act but 1 
confined to oSences under the I.P.C., and the Magistrate when couTieting the accused hasm 
power to warn and discharge him analogous to admonition under this section but must pas 
sentenoa aocording to law, 32 B. 230 where 28 Bam. L.R. 297 \ireferredto. The case wil 
Dot fall uodat sub'sectlon (l)as thaoSence it puoltheble with fins only and cotimpriioumsu 
Admonit'oa is a judleial reprimand, a censure of the Judge and a warning that in case of rs 
petition he will be punished eererely In accordance with law. It is unfortunate that when thi: 
■ub'seotlon was added to the leotiou by the new amendmaut the Legislature did not place 1 
before the ptoriso. Ordlostlly ipesking when a proriso gOTsms the whole of the provisioai 
of tba section it ought to come lo the end. The ptovlso says that where any first oBendet 1 
eonTiotedby any Msgutrate of tba third or second class not specially empowered by th 
Local Qovernment, the Meglstrste shall record bis opinion that the power conferred by thl 
section should be exercised and submit his proceedings to a superior Magistrate fotwardiuj 
the accused or takiag bail for his appearauce before snob Magistrate who shall dispose of tbi 
case as prorided by 8. 380, supra. Before this sub-section was enacted there was no powe 
to release theoSender after due admonltioo. That power undoubtedly is one under thl 
section and altbongh the proviso comes now in the middle of the section that fact does no 
aSeot the competency of third class ilagletrates to exercise the powers granted under this sub 
section. A third class Magistrate when he Code an accused guilty and discharges the accnsei 
after giving admonition under this tub-section, on account of his tender ageaots wlthou 
jurisdiction and must submit the proceedings to tbe superior Magistrate and the High Oour 
is competent to review a third class Magistrate's order discharging the accused on admonl 
tioD, 27 Bom. LR 1019=26 Cr, L.J. 1(61=89 Ind. Cas. 1029, but see 47 A. 333, where It 1 
held that the power under sub-section (tA) is exercisable by a second clvss Magistrate 
Where a case could not by any stretch of language of this inb-section be brought within th< 
four comers thereof, tbe High Court in revision eet aside the order and imposed on tbe accused 
a substantive term o! rigorous Imprisonment forooe year, 53 C. 117. 

Snb-Aectloo (2).— This sub section ie new and is in accordance with tbe decisions li 
24 JL 306 followd In 29 U. 567. Tbe eSect of tbe order ol tbe High Court when releasing ai, 
offender on probation of good conduct is to set aside the aentence passed on the accused and 
when the aeonied falls to furnish the security as directed by tbe Court, the Code is silent as 
to what the consequence is. The proper view to take fa sneh a ease is to consider the ^cc g i ad 
to be convicted by the Magistrate but not Motenced to panUbment and produced before the 
Court for inltable punishment, 21 L.W. 43=26 Cr. L.J. 633 = 86 Ini. Cat. 39. 

Sub-«ectlon (3).— Tbe ruliogt In 29 Cr. L.J. Ind. Csn. 979 ; 37 A. 31 and which 

hold that the High Court cannot substitute a sentence oi imprisoament or whipping in 
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revisioa are ao looser law bj reason of (bis sew eub'Seotioa wbieb exopowen the BIgh 
Court when exeroising its powers aa an Appellate or Bevisional Court to eet aside an order 
Eoade under this section and In Ii«u thereof pass sentenoe of imptiBoament on such offender 
according to law, 2i &.L.J. 228^27 Cp. L4. 303^:92 Ind. Caa. 591. But unlike Its powers 
under 6. 489, supra, the High Court cannot infliet a greater punishment than might bars 
been inflicted bj the original Gourt. 

Appeal and revision. — An appeal lies sgaiast an order tinder this section In a sommar; 
trial notwithstanding tbeprovisions of 8. 414, supra The order passed Is not sentence within 
6. 41d, $6 A. 823, see also $ Cr.L.Rev. <80: 37 A. 81 at 33 : 52 0. <63/orroue(f <n 28 Bern L.R. 571 
27 Cr. L.J. 873a:96 Ind. Cas. 121, but the order is not a ponishment as punishment is onl/ 
postponed, 2< Op. L.d. 738=71 Ind Cas 66. There is authority for bolding that even where a 
judgmeot of coariotlon has not beenaetDally girea, therelxaconrictioa. Archbald, Cr.Pl.Ev. 
d Pr. pp. 250 and 223. The High Court is not bound to interfere in rorlsion eren where tbs 
order passed is illegal, 27 Cr.L.J 62<=9< Ind, Cas. 363 where 11 Cr.L.J. 389=6 Ind.Oai. 639 
and < Cr. L.J. 75 is JoUowed. 8ee also 29 Cr. L J. 622s HI Ind, Cas. 326, /ollotoing < Cr. 
L.J. 75. ^here the Magistrate in the exerelaeol his discretion and taking into considers* 
tion all the circumstances of the case releases an offender under this seotion the High Coart 
will be slow to interfere. 28 Cr. L.J. 2$S»99 Ind. Cas. 127. Although the eironmstances 
of a case were such that a term of Imprisonment might well have been awarded by the trying 
Magistrate, still where the Magistrate in the exercise of his disoretion has gireo the benefit 
to the accused under this section, the High Court iu rerision will not lightly interfere with 
(he order especially after the lapse of a long time, 29 Cr. L J. 291 = lOT Ind. Cas 775. Tbs 
High Court can interfere with an order and set it aside eveu in a case where the accused 
bad not moTed It, 13 Cr. L.J. 476= 15 Ind. Cas. 316. See also 29 Cr, L.J. 299=107 Ind. Cas. 
529, where the High Court Interfered with the order admosisbisg eerUIa boys when la 
mleloo preferred by others who bad been seoteneed tu fine found that no offence had been 
committed and then acquitted them. In 53 0. <17 the High Coart set aside tbe order of (ha 
trial Court and sentenced the accused to one year's rigorous imprisonment, 

563. (1) If tbe Court wbicb convicted tbe ofTender, or a Court 

'which could have dealt tvith tbe offender in respect of 
oflendar'^'^faiUng ”Vo Original offence, is satisfied that the offender has 
obserre coodlcions of failed to observe Buy of the conditions of his recofmi- 

bis lecoguliancos. .. . .... . “ 

zance, it may issue a warrant for hia apprehension. 

(2) An offender, when apprehended on any such -warrant, shall 
be brought forthwith before the Court issuing the warrant, and such 
Court may cither remand him in custody until the case is heard, or 
admit him to bail with a Eutficient surety conditioned on bis appearing 
for sentence. Such Court may, after hearing the case, pass sentence. 

Fawer to Issue a wsrrsQtof arrest /or tbs apprebeufloQ of a first offsoder under this 
section is not glTCD to Magiilrites geomlly but is oonfioed to tbe Court which cooYleted 
the offender or to tbe Court which could base desU with the offender In respect of hts 
origins! olleooes. Bee Frohstloa of Offenders Aet 1007 (7 Edw. 7 0. 17, B. 6J which ptorides 
lor esses where tbe offender fails to observe tbe condUions of release. 

564. (1) The Court, before directing the release of an offender 

under section 6G2, sab-section* (1) shall bo satisfied 
•iSro'/oCeoder! tbe offender or his Burety (if any) has a fixed 

place of abode or regular occupation in the place 


Ameoded by Act VII of 1924. 
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for vehich the Court acts, or in '^hich tbo offender is Jikelj to li^e 
during the period named for the observance of the conditions. 

(2) Nothing in this section or in sections 562 and 563 shall affect 
the provisions of section 81 of the Reformatory Schools Act, 1897. 

An order a&det»ab'BectioQ (1) pusei b; & Sab-dlTliionsl Magistrate under tbo provl- 
«(oas c! S. S80, tupra, wonld be eletrlp Appealable andar S. 407, aupra, S. 408, tupra, gires a 
right ot appeal to a person convioted ‘on a trial bj an Assistant Sessioni Jndge. a District 
Magistrate, a Magistrate ol tbe first class and from a seatence passed coder S, &49. supra, 
by a Magistrate of the first class or an order Inhlch is not a sentence), passed b; a Magis* 
trate oi the first class nndetB- SSO, supra. Such an order majr ezolndean order ooder this 
enh'sectlon. Section 403, supra, la controlled bj two eab'seetlons (b) andfe). sob-section (a) 
having now been deleted. These two aob-seottons contained !n tbe proTlsc do not cartail tbs 
right of appeal given b; the section itself, but makes ezoeptiooi as to the oenue of appeal 
which ordinarily Ilea to the Court of Session In cases speeifleally mentioned In provisos 
(&)and{e). The tights conferred bj Ss. 407 and 408 are only restricted by Ss. 412, Il3 
and 414 and subject to tbe provisions of 8, 416 which 1$ a proviso to Ss. 413 and 414. This 
interpretation may lead to certain anamolice but a contrary view leads to absurdities o! not 
less tetious natnre. A person against vrbom an order under B. 662 (1) has been passed 
nlll have one appeal In the first Instance and possibly a second one when an order Is passed 
aentenoing him nndet 8. 663 (3). The gimeral tendency of the Amending Aet of 1023 has 
been to enlarge rather than to eutiall the right of appeal in favenr of tbe accused person. 
Several orders not appealable before have been made so now. An appeal lies on behalf of 
oonvieUd persons against whom an order under this seotlon was msds,63 0. 163 where 37 A. 
31 : 18 Cr. L.J. 4Qla38 lad. O&s. S61 : 1 Cr. C..J. 543 and 1028 are rr/rrrsd to. 

Section 91 ol the Reformatory Schools Act, refers to tbe power ol Coort to deal with 
yootbtal efisodeis lacludlng girls by ditebatgiog tbsm alter dae admooition or deliver them 
to their parent cr guardian or near relative taking a bond to be responsible (or the good 
behavioct of the offenders. 

Previously Convicted Offenders. 

Order for notifying 565. (1) "When auv person having been 

address of previously . , 

convicted oSeudec. COnViCtOu — • 

(а) by a Court tn British India of an ojfenca punishable 
section 216, section 489A, section 489B, section 489C, or section 489D 
of the Indian Penal Code, or of any offence pnniahablo under Chapter 
^1 or Chapter XVII of that Code, with imprisonment of either des* 
pription for a term of three years or upwards, or 

(б) by a Court or Tribunal in the territories of any Prince or 

State in India acts'np under (he general or special authority of the 
Governor General in Council, or of any Bocal Government, of 
any offence tohieh would, if committed in British 7nc?ta, have 
been punishable under any of the aforesaid Sections or Chapters 
of the Indian Penal Code xoith like imprisonment for a like term, 
is again convicted of any offence panishable under ony of those Sections 
or Chapters with imprisonment for a term of three years or upwards by 
a High Court, Court of Session, Prasdenoy Kagintrats. District Magis- 
trate, Sub-divisional Magistrate ot ct first class, such 
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Oourt or Magistrate may, if it or he thinks fit, at the time of passing 
sentence of transportation or imprisonment on such person, also order 
that his residence and any change of or absence from such residence 
after release be notified as hereinafter provided for a term not exceeding 
five years from the date of the expimtion of such sentence. 

(2) If such conviction is set aside on appeal or otherwise, such 
otdet shall become void. 

(3) The Local Government may make rules to carry out the 
provisions of this section relating to the notification of residence or 
change or absence from residence by released convicts. 

(4) An order under this section may also he made by an Appellate 
Court or by the High Court token exercising its powers of revision. 

(5) Any person against tokom an order has been made under 
this section and who refuses or neglects to comply with any rule so 
made shall be deemed within the meaning of section 176 of the Indian 
Penal Code to have omitted io give a notice required for the purpose of 
preventing the oommUsionof an offence. 

(6) Any person charged loitha breach of any such rule may be 
tried by a Hagistraie of competent Jurisdiction in the district in which 
the place last notified by him as his place of residence is situated. 

ARiendment*«*Thl8 teotlQo has b^en r» drafted. In Bub>»eetion (1), 8. 215 and Sa. 4S9A 
to 48SD bate been added. Sub^section (4) empowers the appellate Coart and the High Coatt 
2 q retision to pass Orders under (his section. the addition la sub-seotion (S}M}areto 
Qotif/ will be deemed to be omission to give information for tbs prevention of the commis' 
Sion of an ofience. Sub'seotion (6) provides tbn place for trial for breach of rules. 

Ob|ect of the «eCtloti.—Tble seclion impoBee a dui; on » babilual oBen&er when 
released from jail to give notice of bis residence to the police In order that the; map Icnow 
his movements with certainty. This section must be construed alriotly and it must be taken 
that the Conrt'e power is limited to casee speoificallp described therein and doss not spccifi* 
call; extend to oases where the Court instead of passing seotenoa of transportation or impri- 
sonment passes a sentence of whipping. 39 B. 137. The object is that the person maj be kept 
Under police surreillance with a riew to preventing him from cozamitting farther offences, 
31 U. 548 at SSO, This section presupposes the previons convictions of the accused, 6 U 
3S2a«(fgio) UWN.SGTsll Cr. B.J. 630=s8 Ind. Oas. 300, but not to a conviction foe 
attempt. The law apparently assumes that a person convloted twice is likely to oommit 
farther crimes. The notice to the police is therefore Introduced aa a deterrent and in tbs 
majority of cases it undoubtedly acts as coofa. Tho residsnoanf such men are frequently 
visited by the police and if he happens to have been away from homo at the time of the 
Ocontrenoe of the crime in the locality they stand a fair chance of being suspected of being 
concerned in the crime. The oonviotion need not bo for an offenoe of tbe same kind as 
before, becatna the expreesVou “ol the earae kind” has been omitted. The sentence must be 
one of transpoitstlon or imprisoomeot and eaooot be oneef whipping. 33 B. 137. An order 
Under this section to notify address alter release from jail though a punishment In the gene* 
ral sense is not snob a pnniabniQQt as Is meant by the words of 8 . 331 (7) supra, tbe provisions 
of which section do not apply t-> an order under tho section which can legally be passed 
without previons convjotions having been apeoifioally sat out In tho charge, 14 Cr. L J. 390“ 
20 Ind Caa.31i. 



S. 5651 


uisgbllah&ous. 


1017 


Sab*dectlon (1).— The order matt be passed the time of passing the sentence! The 
preTioos coDTietfon mast bo bj e Court Id British lodfa or by a Court in tbs territories of 
any Ftince or Btats In India acting under the antbority of Qorernment nbleh if committed 
in British India would be punishable under the Penal Coda, 

Sub'Bcctloa (3).— For rules relating to notifications of residence by released convicts, 
see for Madras G.O. No. 940, dated 16— 0— *1904, Fort St. George Gazette, 1904, Part I, 
P. 576, Beoalso dfod. Cr. Buies o/Pr. ilufe 130(1)* The convict is to state before his release 
to the Jailor the place, naming the town or village and street at which he intends to reside after 
release and within 31 hoars alter his arrival at bit residence to notify at the nearest police 
station that be has taken up his residence accordingly. (3) Intention to change residence 
should be notified at the nearest police station not less than 3 days before making the change, 
giving the name of the village or town and street in which he intends to reside and notify 
within 34 boars bit arrival at the changed residence. (3) The convict shall notify his 
intention to absent himself from bis resideoce betneen sunset and sunrise stating 
the time and purpose of his absence and his exact address where he can be found then. 
(4) Notice as requited above la to be given in person unless prevented by illness or other 
sufficient cause in which case notice may be sent by letter duly signed by him or by an 
anthoriaed agent and whenever such notice is given the convict shall be furnished with a 
certificate of havlog given notice by the officer to whom the notice is given (5) Before release, 
aeopy o! the rules in Bogllsh and in the Temacular shall be given to the convict and 
substance thereof luliy explained to him in his own language- He shall also be informed 
that he is bound to observe the rales and any negleot or failure will tender himself liable to 
be punished under 8. 176, 1.P.O. 

BomJoy.— Bombay Qov. Gazette, 1900, Part 1, P. 874, Notn. No. 1040. 

Bengal.— Beogal, Gov. Notn. No. 813, J. dated 14—1—1003. 

^ssam.— Assam Gazette, 1900, Part II. P. 640. 

Pun/oJ.— Poujib Gazette. 1901, Part I. P. 183. 

Burma.— Burma Gazette, 1903. Part I, P. 63. 

Sub>«ect(oa (4).— Tblsiub'iccUoaisnew. The appellate Court or a Court of revision 
is DOW empowered to pass an order under tble section. 

Sub-section (5).— It was held in 3f U. 043 that non-compliance was pnnishabto under 
first part of 8. 176, r.P.O. See also 2 Ct.L.J. 745 but by the new amendment, cases under 
this sub'seetion fall under the second part of 8 176 I-P.O., vu., omission to give notice 
required for the purpose of preventing the commission of ao ofieoce which is a more serious 
ofience. It was held before, that iaformstloo required to be given under eub-seotlOQ (4) of 
this section cannot bo said to be required for the purpose of preventing the commission of 
any paiticnlar ofience, though it may be required for the purpose of preventtog the com* 
mission of ofienoes generally audallowed to be dealt with underthe first part of B. 176, 1.P.O., 
31 U S48 where 19 0. 386 is rejerred to, but this le no louget law. A person is bonnd under 
this eection merely to notify bli residence or change of residence after his release. Ae long 
as he retains his residence in the eame place, hie temporary absence from bis home for a day 
or two does not require notification. Whether be retaiBs his resideoce or not must always be 
% question of fact. But provided a man leaves hit family and household efiects in the hooso 
in which he was residing be would ordinarily beeonsidered to retain bis residence. From 
an absence for a eingta night It cannot be eaid that he changed his residence and made him- 
self liable to be dealt with Under 8. 176, LP.C.. 43 U. 783 at 790. 
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SCHEDTJIiE I. 

EITACTSrENXS REPEAIiED. 

I_ltepea2ed iy Act X of 1914.2 
SCHEDUIiE n. 

TABULAR STATEMENT OP OFPENCES. 

EXPLANATohT'Kote:. — T he entiles In the second end serenth colbmos of this iebedali> 
headed respectliely " OQenoe " and Panishment ander the tndfan Penal Code,*' are not intendsd si 
definitions ot the oQeaees and pnnishments desciibed in the several corresponding sections ot tbs Indlso 
Penal Code, or even as abstracts o! those eectioDs, bat merely as references to the snbjeet of the section, the 
cumben of nhioh Is given in the first colamo. 

The third colamn of this schedale applies also to the police in the towns of Calontta and Bombay. 
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Pnnbbment 
under the Indian 
Penal Code. 

By wbit Court 
triable. 

109 

Abetment of any! 

May 1 



Accord- 

The same 

The Conti by 


ofieoce, if the act 




ing as 

punishment as 

whieb the offence 


abettedis committed 
inconsequence, end 
vrhere no express 
provision is made 
for its paojshment. 

without 
warrant 
it ariest 
for the 
ofienoe 
abetted 
may be 
made 
without 
warrant, 
but not 
other- 
wise. 

warrant 
or Sum- 
mons 
may 
Issue 
for the 
offence 
abetted. 

the 

offence 
abetted 
is bail- 
able or 

DOt. 

the 

offence . 
abetted 
is com- 
pound- 
able or 
not. 

tor the offence 
abetted. 

abetted is ttiabll* 

110 

Abetment of any 
oQence, if theperson 
abetted does the act 
with a difierent 
intention from that 
of the abettor. 

Ditto 

Ditto 

Ditto 

DiUo 

Ditto 


111 

Abetment of any 
oflenea, nbeo one 
act IS ebetted and a 
different act it done; 
subject to the nto 
viso. 

Ditto 

i 

Ditto 

Ditto 

Ditto 

The same 
punishment as 
for the offence 
intended to be 
abetted. 

Ditto 

113 

Abetment ot any 
offence, tebea an 
effect is caused by 
the act abetted 
dlQerenl from that 
intended by the 
abettor. 

1 

Ditto 

1 

Ditto 

Ditto 

Ditto 

The e a m e 

punishment a$ 
for the offence 
committed. 

Ditto 
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Punishment 
under the Indian 
Penal Code. 

By what Qonr 
triable. 

Hi 

Abetment of any 
offence, If abettoi {■ 
present wben offence 
is committed. 

htay 
arrest 
wlthont 
warrant 
it arrest 
for the 
offence 
abetted 
may 
be made 
without 
warrant, 
but not 
other- 
wise. 

Aooord- 
fng as a 
warrant 
Of turn 

mens 

may 

Issne (or 
the 

oSenoe 

abetted. 

Accord- 
Inf as 
the 

oflenee 
abetted 
ia bail- 
able or 
not. 

Accord- 
ing as 
the 
offence 
abetted 
is com* 
poand* 
able or 
act. 

The same 
ponlshment as 
for the offence 
committed. 

The Court b 
which the offenc 
abetted la txiabl 

115 

Abetment of ao 
efience, fnnlsfaable 
trftli deatb or tnos* 
portatlon for life, if 
the offence be not 
committed la coo* 
eequcDct el the 
abetments. 

Ditto 

Ditto 

Hot 

bailable. 

Ditto 

Imprisoament 
of either descrip- 
tion for 7 years 
and fine. 

Ditto 


It an act whioh 
canses barm be done 
in consegnenoe of 
the abetment. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment 
of either descrip- 
tion for 14 years 
and fine. 

Ditto- 

126 

Abetment of an 
offence, pnoishable 
with impiisonment, 
if the offence be not 
committed in eon- 
seqnence of the 
abetment. 

Ditto 

Ditto 

Aoeord* 
ingas 
the 
ofleoce 
abetted 
It bol- 
shie or 
nob 

Ditto 

Imprisonment 
Bxteudtsg to a 
quarter part of 
the longest term, 
and of any des- 
cription, provided 
for the offence, or 
fine or both. 

Ditto 


It the abettor or 
the person abetted 
be a public aerrant 
whose duty jtle to 
prerent the ofitnee. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment 
extending to ball 
o! the longest 
term, and cl any 
desenptioD, pro- 
vided for the 
offence or fine, 
or both. 

Ditto 

IW 

Abetting the com* 
mission of an offence 
by the public, or by 
more than ten per* 
lO&s, 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of 
either deacRptloo 
or S years, or 
ine, or both. 

Ditto 
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Funiament 
andei the Indian 
Penal Code. 


Oonceallng a de- 

Map 

Accord* 

sign to commit an 

arrest 


offence punishable 

without 

warrant 

with death or trans- 

warrant 

or earn- 

portatlon for life if 

if arrest 

mans 

the offence he com* 

for the 

map 

mitted. 

offence 



abetted 

the of 


map be 

fence 


made 
without 
warrant 
but not 
other- 
wise. 

abetted. 

It the offence be 

Ditto 

Ditto 


119 A poblle semnt 
concealing a design 
to commit an 
oSence Trhich It is, 
his duty topeeTent, 
if the oQence be 
committed. 


Ditto Ditto Accord- 

ingasthe 
oSenoe 
abetted 
is bail- 
able or 
not. 


It the offence be 
punishable mth 
death or transporta- 
tion for life. 


ISO CoDceallng a de- Ditto 
sign to commit an 
ofienea pnnishable 
^th imprieonmont, 
if the offence be 
committed. 


Ditto I Accord- 
I <Rpat 
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Conspiring to Shall not War* Sfot 

commit oettain oi* arrest rant, bailable, 

leocfis against the mtbout 
State, ararraot. 


Not Transportation Court of S 
com* for life or anjr . 

poncd* shorter term, or 

able. imprisonment of 

either description 
for 20 years and 
fine. 


Golleoting acmSi Ditto Ditto 
ato., with the isten* 
tioD of waging war 
against the Queen. 


ConceaUng, with Ditto Ditto Ditto 

Inteut to facilitate a 
design to wage wsr. 

Assaulting Qorer* Ditto Ditto Ditto 

nor Oenetal.GQTei' 
not, etc., with intent 
to compel or restrsln 
the exercise of any 
lawful power. 


Ditto Transportation 

lot Jj/s or im* 
prisoumeot of 
either description 
for iO years and 
2 lns, 

Ditto Imprisonment 

of either deserip* 
tioD lot 20 years, 
and fine. 

Ditto Imprisonmeatof 

either desorip*) 
tion for 7 years, I 
and floe. [ 


i QoTemment In 
that behalf. 


Waging war Ditto 
against any Aaiatio 
Power in aiiianee or 
at peace with the 
Qneen. or shettiog 
the waging of luch 


Transportation Court 'of Session, 
for life and fine, 
or imprieoament 
of either descrip- 
tion for 7 years 
and fine, or fine. 


Committing de- 
predation on the 
territories of any 
Power in alienee or 
at peece with the 


JmprisonmeDt ol 
either description 
for 7 years and 
gne.asd’forfeiturd 
of certain pro- 
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ReceiTtng pro* ShaUQOt Wat* Not 

pettj taken bj war arrest raat. bailable* 

Qr depiedatlon, without 

menttoned in see* warrant. 

tioDS 125 and 1S6. 

Fablio servant Ditto Ditto Ditto 

Toluntarilj allow* 
ing prisoner of State 
or war Inbla cnstod; 
to escape. 

Fablio servant Ditto Ditto Bailable, 

negligent]; snSering 
ptUooer ol State or 
war In hU enetbd; 
to escape. 

Aiding escape ol. Ditto Ditto Not 
reseolngorharbonr* bailable. 

Ing, sneh prisoner, 
or oSerlng an; re* 
sistance to the re* i 

capture of a o o b 
prisoner. 


Imprisonment of Court of Session, 
either desotiption 
for 7 yesra and 
fine, and forfeiture 
of certain pro* 
petty. 

Transportation Ditto 
for life or Impri* 
sonment of either 
description lor 10 
years, and fine. 

Simple impri* Court of Session, 
sonment for 3 Frealdeneybisgis* 
yeas, and fine. irate or Uagls* 
trate of tha first 
class. 

Transportation Court of Session, 
for life, or Impri* 
sonment ol either 
description for 10 
yeare, and fine. 


CHAPTBS VIL— OFFENCES BELATINO TO THE ABMY AND NAVY. 


Abetting mutiny, May 
or attemptiog to arrest 
eeduce an officer, without 
soldier, sailor or warrant, 
atrtrton from bis 
allegiance or duty. 

Abetment of Ditto 
mntmy.if mutiny Is 
committed in con* 
sequence thereof. 


Abetment of an Ditto 
assanlt by anafficer, 
soldier, sailor or 
atrwicn on his tup«* 
rior officer, when In 
the ezeontion ol 
his office. 

Abetment of such Ditto 
assault, if the at* 
sauU Is committed. 


War* Not Not Transportation 

rant. bailable. com* lor life, or impri* 

pound* sonment of either 
able. description for 20 


Transportation I Court of Session' 
lor life, or impri* | 


Death or traoa* Ditto 

portatlon for life, 
or imprisonment 
of either descrip- 
tion for 10 years, 
and fine. 

Imprisonment o! Court of Session, 
either description Presidency Magis- 
for S years, and irate or Ma^i* 
fiu*. trate of the first 

class. 


Ditto Ditto Ditto Imprisonment of Court of Sesiios. 

either description 
for 7 years, and 
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Section. 


OPFENCES AGAINST IHE POBMO TRANQUILLITY 



If an oSence be 
committed b;' any 
member of an an* 
lawful assembly, 
every other member 
of finch assembly 
shall be gnilty of 
the oSence. 


EiTiog, engsglag 
et employing pe^ 
ions to take part In I withont 
an Qolawfa] assem* I warrant, 
bly. 


Knowingly join* 
log or continning in 
any assembly of five 
or more' persons 
after it has been 
commanded to dis- 
perse. 

Assaulting oTobs* 
tmeting public set* 
Tant when suppres- 
sing riot, etc. 


Wantonly giving 
provocation with In- 
tent to cause not. If 
rioting be commit- 
ted. 
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Punishment 
Under the Indian 
Penal Code. 

By whet Coatt 
triable. 

135 

Abetment of the 
desettioD of an 
offiect, soldier, 

sailor or airman. 

Hay 

arrest 

^vithout 

vrarrant. 

Warrant. 

Baltahie. 

Not 

com- 

pound- 

able. 

Imprisfnmentol 
eitbet description 
for 2 years, or 
fine, or both. 

Presidency Mi- 
gistrate or Magis- 
trate of the first 
or second class. 

136 

Hatbonrisg each 
an officer, soldier 
sailor or atrman 
r?ho has deserted. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

187 

Deserter conceal- 
ed on hoard mer- 
chant vessel, 
through negligence 
o{ master or person 
In charge thereof. 

Shall 

not 

arrest 

without 

warrant. 

Sum- 

mons. 

Ditto 

Ditto 

Pina of 603 
rupees. 

Ditto 

138 

Abetment of act 
of insubordination 
by an officer, soldier 
sailor or atman. if 
the oSenee be com* 
mltted In conse* 
quence. 

May 

street 

withoot 

warrant. 

Warrant 

Ditto 

Ditto 

Imprisooment el 
either desoription 
for 6 moothe, or 
doe, or both. 

Ditto 

liO 

Wearing the dress 
or carrying any 
toVcn used by a 
soldier, sailor or 
airman rsith intent 
that it may be 
believed that he is 
such a soldier, 
sailor or airman. 

Ditto 

Bum- 

mens. 

Ditto 

Ditto 

Imprisonment of 
BiCber (leeonptfon 
or 3 months, or 
Ine of 600 rupees, 
ar both. 

Any Magistrate. 


CHAPTER Vm— OPPBNOES AQAINST THE PUBLIC TBANQUILUTY. 


US 

Being member of 
an unlawful assem- 
bly. 

May 

arrest 

without 

warrant. 

Sum- ' 
mons. 

Bailable. 

Not 

com- 

pound- 

able. 

Imprisonment of 
either description 
for 6 months, or 
Sue, or both. 

Any Magistrsta 

lU 

Joiningan nnlaw- 
tnl assembly armed 
with any deadly 
weapon 

Ditto 

Warraut. 

Ditto 

1 

Ditto 

Imprisonment ol 
either description 
for 2 years, or 
fine, or both. 

Ditto 

1*5 

1 

Joining or conti- 
nuing in an unlaw- 
ful assembly, know- 
ing that It has been 
commanded to dis- 
perse. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Dftlo 

1*7 

Rioting ... 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 
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Ponisbrnent 
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Penal Code. 

By what Court 
triable. 

Rioting, armed 
with a deadlj 
weapon. 

Hay 

arrest 

wlthoot 

warrant. 

Warrant, 

Bailable. 

Kot 
eom- 
ponn d- 
able. 

Imprisonment ol 
either description 
for S years, or 
fine, Or both. 

Court of Ses- 
sion, Fresidenoy 
Magistrato or 
Magistrate of the 
first class. 

I! an ofience be 
committed byi any 
member of an nn- 
lawlnl assembly, 
erery other member 
of EDcb assembly 
shall be gnilty of 
the ofience. 

Accord- 
ing as 
arrest 
may be 
made 
witbont 
warrant 
for the 
ofience 
or not. 

Accord- 
ing as a 
warrant 
or Sam- 
mons 
may 
Issoefor 
the 

ofience. 

Accord- 
ing as 
the 
ofience 
is bail- 
able or 
not. 

Ditto 

The same as for 
the ofience. 

The Court by 
which the offence 
<a triable. 

Hiring, engaging 
or employing per* 
sens to take part In 
an aniawfal assem* 
bly. 

May 

arrest 

without 

warrant. 

Accord- 
ing to 
the of* 
fence 
commit- 
ted by 
the per- 
son 
hired, 
engaged 
or em- 
ployed 

Ditto 

DUto 

The same as for 
a member of sneh 
assembly, and for 
any ofience com- 
mitted by any 
member of inch 
assembly. 

Ditto 

Rnowlngly join- 
ing or continuing in 
any assembly of Ets 
or more persons 
alter it has been 
commanded to dis- 
perse. 

Ditto 

Sum- 

mons. 

BaiUble. 

Ditto 

Imprisonment of 
either description 
for 6 months, or 
fine, or both. 

Any Magistrate. 

Assiultingorobs- 
tincting pnbllo ser- 
vant when sappres* 
sing riot, etc. 

Ditto 

Warrant- 

Ditto 

Ditto 

Imprisonment of 
either description 
lor 3 years, or 
fine, or both, 

Coart of Session, 

P residenoT 

Mftgistrate or 

Magistrato of the 
first class. 

Wantonly giving 
provocation with In- 
tent to cause riot, il 
rioting be commit- 
ted. 

Ditto 

DUto 

Ditto 

Ditto 

Imprisonment of 
either description 
for 1 year, or 
fine, or both. 

Any Magistrate, 

If 'hot committed 

Ditto 

Sam- 

mons. 

DUto 

Ditto 

Imprisonment of 
either description 
for 6 months, or 
fine, or both. 

Ditto. 
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Punishment 
under the Indian 
Penal Code. 

By what Court 
triable. 

163 

A 

Promoting en- 

mity between 
classes. 

Bball 
not arrest 
without 
warrant. 

Warrant 

Not 

bailable. 

Not 

com- 

pound 

able. 

ImprUonment 
of either descrip 
tion for 2 years 
or fine, or both. 

Presidsney 
Magistrate or 
Magistrate oi the 
first class. 

16i 

Owner or occupier 
of land not gWing 
information of riot, 
etc. 

Ditto 

Sum- 

mons. 

Bailable 

Ditto 

Fme of 1,000 
rnpees. 

Presidency 
Magistrate or 
Magistrate of the 
first cr second 
class, 

165 

Person for wbose 
benefit or os whose 
behalf a riot tabes 
place not using all 
lawful means to 
prevent ft. 

Ditto 

Ditto 

Ditto 

Ditto 

Fine ... 

Ditto 

166 

Agent of Owner 
or oecnplet for 
whose benefit a riot 
is committed not 
QSlng all lawful 
means to prevent it 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

167 

Harbouring per- 
sons hired for an 
unlawful assembly. 

May 

arrest 

without 

warrant. 

Ditto 

Ditto 

Ditto 

Imprisonment 
of either desorip- 
<ioD for 6 months, 
or fine, or both. 

Ditto 

168 

Being hired to take 
part in an nnlawlul 
assembly or riot. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


Or to go armed. 

Ditto 

Warrant 

Ditto 

Ditto 

Imprisonment 
of either descrip- 
tion for 3 years, 
or fine, or both. 

Ditto 

160 

OommittiDg afitay. 

Shall not 
arrest 
without 
warrant 

Sum- 

mons 

Ditto 

Ditto 

Imprisonment 
of either descrip* 
;ion for 1 month, 
or fine of 100 
rupees, or both. 

Any Maefstf***- 


CHAPTER IX.— OFFENCES BY, OB RELATING TO, PUBLIC SERVANTS. 


161 

Being or expect* 

Shall 

Sam- 

Bailable 


* 

^ 1 . ..r Sptilnn 


ing to be a public 

not 







servant, and taklnc 

arrest 







a gratification other 

without 







than legal reiaane- 

warrant. 







ration In respect of 







_ 

an official act. 








• Omitted by Act XXX VII of 1925, 8. 3. 
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Fonishment 
under tbe Indian 
Penal Code. 

By what Court 
triable. 

171 

Wearing garb or 

May 

Bum* 

Bailable. 

Not 

Imprisonment 

Any Magistrate. 


carrying token used 

arrest 

mona. 


com* 




by public eerrant 

without 



pound- 




nrith fraudulent 

warrant. 



able. 




intent. 





rupees, ot both. 



CHAPTER JXA.— OPPENCES RELATINC TO BLEOTIONS." 


171 1 
E 

Bribery .,, 

Shall not 
arrest 
without 
warrant. 

Bum* 

moDs. 

171 

P 

Undue Induenee 
and personation at 
an election. 

Ditto 

Ditto 

171 

a 

False statement 
In oennectlon with 1 
an election. 

Ditto 

Ditto 

171 

H 

Illegal payments 
in connection with 
elections. 

Ditto 

Ditto 

171 

I 

Failuro >to keep 
election acoounta. 

Ditto 

Ditto 


Bailable. 

Not 

com- 

pound* 

able. 

Imprisonment 
of either desorip- 
tlon for 1 year, 
or Sue, ot both 
orit treating only, 
fine only. 

Imprisonment 
of either desetip* 
tion for 1 year, 
or fine, ot both. 

Presidency Ms* 
gistrate or Usgis* 
trate of tbe first 
class, 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Fine 

Ditto 

Ditto 

Ditto 

Fine o! SOO 
rupees. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


CHAPTER X.— CONTEMPTS OF THE LAWPUI. AUTHORITY OF PUBLIC SERVANTS. 


172 

Absconding to 

avoid servioe of 
summons or other 
proceedings from a 
public servant. 

Bhallnot 

arrest 

without 

warrant. 

Bum- 

mona. 

Bailable. 

Not 

com- 

pound- 

able. 

Simple impri- 
sonment for 1 
month, or fine of 
500 rupees, or 
both. 


If summons of 
notice require atteu- 
dance in person, 
etc., in a Court of 
Jnsiice. 

Ditto 

Ditto 

Ditto 

Ditto 

Bimple impri- 
sonment for 6 
months, Or fine of 
1,000 rupees, or 
both. 

173 

Preventing the 
service or the affix* 
log of any summons 
or notice, or tbe 
removal of it when 
it has been affixed, 
or preventlDg a pro* 
clamation. 

Ditto 

Ditto 

Ditto 

Ditto 

Bimple impri- 
sonment for 1 
month, or fine ot 
500 rnpees, or 
both. 


It sammons, etc., 
require attendance 
in person, etc., 
in a Court of 
Justice. 

Ditto 

Ditto 

Ditto 

Ditto 

Simple Impri- 
sonment for 6 
months, or fine of 
1,000 rupees, or 
both. 


Any Magistnti. 


Dilto 


Presidency ll»' 
gistrate Ot liagi*' 
trataof tbe 
or second class- 


Ditto 


Added by Act XXXIX ol 1020, B. 3. 
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OSenca. 
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Panlshment 
under the Indian 
Penal Code. 

By what Court 
triable. 

171 

Not obejing & 
legal order to attend 
at aoeitain place In 
person or by agent, 
or departing there- 
from withont aatho* 

BhallQOt 

arrest 

without 

warrant 

8nm- 

mona. 

Bailable. 

Notcom. 

pound- 

able. 

Simple impri- 
sonment foe 1 
month, or fine of 
500 rupees, or 
both. 

Any Magistrate. 


»llj. 

If the order re* 
qnlrepetaonalatten* 
dance, etc,, in a 
Coart of Jaatiee. 

Ditto 

Ditto 

Ditto 

; Ditto 

Simple impri- 
sonment for 6 
months, or fins of 
1,000 rupees, or 
both. 

Ditto 

170 

Intentionally omlt- 
tlng to prodace a 
document to a pab* 
llo lerraot by a per- 
son legally boood to 
ptodnee or dellret 
laob doeoment. 

Ditto 

Ditto 

Ditto 

Ditto 

Simple impri- 
sonment for 1 
month, or fine of 
500 rupees, or 
both. 

The Court in 
which the offence 
is committed, 
subject to the 
prorlsioae of Cb. 
XSZT : or. if not 
committed In a 
Court, a Presi- 
dency Magistrate 
Or Magistrate of 
the first or second 
class. 


If the docnment 
is reqnired to be pro- 
duced in or delirer- 
ed to a Court of 
Justice. 

Ditto 

Ditto 

Ditto 

Ditto 

Simple Impri- 
sonment tor 6 
months, or fine of 
1,000 npees, or 
both. 

Ditto 

176 

Intentionally omit- 
ting to gWe 

notice or informa- 
tion to a pnblio ser* 
Tant by a person 
legally bound togiTS 
each notioe or Infor- 
mation. 

Ditto 

Ditto 

Ditto 

Ditto 

Simple Impri- 
sonment for 1 
month. Or fine of 
500 mpeea, or 
both. 

Presidency Ma- 
gistrate or Magis- 
trate of the first 
or second class. 


II the notioe orin- 
formation required 
respects the commie- 
lion of an offence, 
etc. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto j 

Simple impri- 
eonment (or 6 
months, or fine 
of 1,000 rupees, 
or both. 

Ditto 

1T7 

Enovtngly Int- 
nlihinf false tnior- 
mation to a publle 
•errant. 

Ditto 

Ditto 

Ditto 


Ditto 

Ditto 


Ifthe IntormatloD 
required respects the 
commission of an 
ofienoe, eta. 

Ditto 

Ditto 

DHto_ 

Ditto 

Imprisonment of 
either description 
for S yean, or 
fine, or both. 

Ditto 











ZBB CODE OP OBIMINAL FBOOBDUBB. 



178 Refusiog oath Shall sot 
\9beii duly required arrest 
to take oath iby a Trlthout 
publio servant. trarrant. 


Selsg legally Ditto 
bound to state 
truth aud talusieg 
to answer questions. 

Refusing to sign a Ditto 
statement made to a 

f ublioservautwhen 
egally required to 


181 KnowlDgly etatlng Ditto 
to a publio eeiTant 
on oath as true that 
which is false. 



OiTing falsa tnior* Ditto 
mation to a publio 
servant {n order to 
cause him to use 
his lawful power to 
the injury or annoy* 
anoe of any person 
Beslstanee to the Ditto 
taking of property 
by the lawful autho* 
rityofa pnbllo ser- 
vant. 

Obstructing sale Ditto 
of property offered 
for sale by authority 
of a publio servant. 
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Fanlshtaent 
under the Indian 
Benai Code. 

By what Coait 
triable. 



Bhall 

not 

Arrest 

wlthont 

warrant. 

Warrant. 

Bailable. 

Not 

com- 

pound- 

able. 

Imprisonmen 
of either descrip 
tion for S years 
and fine. 

Court oi BcssIcq, 
Presidency Msgis- 
trato or M»gii- 
trate of the fint 
clsss. 

I9i 

OItIds 0^ fabil* 
oatiog falsa evidenos 
frith intent to cause 
anypersOQ to be oon* 
Vlotod of R capital 
cQence. 

Ditto 

Ditto 

Kot 

bailable. 

Ditto 

Transportation 
for life, or rigo- 
rous imprison- 
ment for 10 years 
and fine. 

Court ot Sessloo. 


It innooeatpenon 
be tbeteb/ eonfiotod 
and executed. 

Ditto 

Ditto 

Ditto 

Ditto 

Death eras above. 

Ditto 

195 

Giving 0 ( label* 
eatlog false efldenee 
frith intent to pro* 
oats ooQflotion ofan 
oSonoe punishable 
frith transportation 
(or life or with Im* 
prisonnasnt forseTsa 
years or upwards. 

Ditto 

Ditto 

Ditto 

Ditto 

Tbe aims as for 
the oSenoe. 

Bltto 

196 

Using in a jodl* 
eiat proceeding eri* 
deuce known to be 
falsa or fabrioated. 

Ditto 

Ditto 

Accord* 
Ingas 
the of* 
fence of 
gifing 
snob 
eTi- 
deooe 

IS bail- 
able or 
not. 

Ditto 

The same as for 
gifing or fabxi- 
eating false evi- 
dence. 

Court of Session, 
Presidency Msgjs- 
tf»to or Masis- 
trata of the first 
olaas. 

197 

Knowingly issuing 
or signing R false 

certiheate relating 

to any faot of whioh 

sneh certifioate is by 

law adtnitalbU in 

evidenoe. 

Ditto 

Ditto 

Bailable. 

Ditto 

The Kimo as for 
giving false evi- 
dence. 

Ditto 

199 

Using as a true 
certificate one 

known to be false la 
a material point. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

■ Ditto 
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1 2 


OSetice. 


199 False statement 

made In att^r deola- 
lation nbloh is by 
law lecelvable as 
BTidence. 

500 Using as true any 
such deelarattoa 
known to be false. 

501 Causing disappear- 
ance of esidenee of 
an oBenoe commit- 
ted, or giving false 
loformatloo tonch- 
log it to aoreea the 
oSender, it a capital 
oSeooe. 

If punishable with 
transportation for 
lileorimprisoomeat 
fat 10 yean. 

If punishable with 
less than lo years' 
imprisoszaent. 


£03 Intentional omis- 

sion to gi'io iniorm- 
ation of an oflence 
by a person legally 
bound lo inform. 

S03 Qiviug false infor- 

mation rcspcctiog 
an oflenco commit- 
ted. 

201 Beoretiqg or des- 

troying any docu- 
ment to present its 
production as eri- 
dcDce. 

203 False personation 

tor the purpose of 
any act or proceed- 
ing in a salt or 
eiimioal prosecu- 
tion or for becom- 
ing hall or seeunty. 


3 ‘ » 



Bhall Warrant. Bailable, 
not 
arrest 
without 
warrant. 

Ditto Ditto Ditto 


Ditto Ditto Ditto 


Ditto Ditto Ditto 


Ditto Ditto Ditto 


Ditto Bam- Ditto 
mons. 


Ditto Warrant. Ditto 


Ditto Ditto Ditto 


Ditto Ditto Ditto 


6 7 



g Punishment 

MjD Under the Indian 
.SS Penal Code. 



p>< 


Not The same as lor 
com- giriog false stI- 

pound- dance, 
able. 


Ditto Ditto 


Ditto Imprisonment of 
either description ' 
for 7 years, and 
fine. 


Ditto Imprisonment of 
either description 
ford years, and, 
fine. I 

Ditto ^ Imprisonment | 



fine, or both. 

Ditto Imprisonmeot 
ol eVtber dwciip- 
tlon tor 6 months 
or hoe, or both. 


Ditto Imprisonment 
of either desetip- 
tion tor 3 years, 
or fioe, or both. 

Ditto Ditto 


Ditto Imprisonment 
of either descrip- 
tion for 3 years, 
or fine cr both. 


8 


By what Court 
triable. 


I Court of Session, 
Presidency Magis- 
I trate or Magls- 
I trate of the first 
I class. 

Ditto 


Court of Session, 


Court of Ssaston, 
I Presidency hlagia- 
I trate or Magis- 
. trate of the first 
I class 

I Presidency Ua- 


Presldjooy Ma- 
gistrate os Magis- 
trate ol the first 
or second olati. 


Ditto 


Presidency Ma- 
gistrate or Magis- 
trate of the first 
class. 


Court of Bestlon, 
Presidency Magis- 
trate or Magis- 
trate of ths fint 
class. 


ISO 
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Funlsbment 
under Che Indian 
Penal Code. 

By what Court 
triable. 

206 

Praudalent tezno- 
val Or concealment, 
etc., of property to 
present ita teizuTe 
az a forfeiture, or 
in satisfaction of a 
£oe under sentence, 
Or in execution of a 
decree 

Bhail 

not 

arrest 

without 

warrant. 

Warrant 

Bailable. 

Not 

com- 

pound* 

able. 

Imprisonment ol 
either description 
for 2 years, or 
fine, or h'Sth, 

Ptesideocy 
Magistrate or 
Magistrate of the 
first or second 
class. 

207 

OJaimiag property 
without light, or 
praotiamg dtcep- 
tioD toQohiog any 
tight to it, to pte* 
Vent lti being taken 
as a forfeiture, or 
In satisfaction of a 
fine under sentence, 
nr In exocution ct a 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

308 

Ftandulently auB- 
etiog a decree to 
pass for a sum not 
due, or Bufieriog 
decree to be execut- 
ed alter it has been 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Presidency lla* 
gistrate or U>’ 
gUtrate of the 
first class. 

209 

False claim In a 
Court of Justice, 

Ditto 

Ditto 

Ditto 

Ditto 

lisprisoameat of 
either descciption 
for 2 years, and 
fine. 

Ditto 

210 

Fraudulently ob- 
taining a decree for 
a sum not due, or 
causing a decree to 
be exeonted after It 
bas been satisfied 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of 
either description 
for ’S years, or 
fine, or both. 

Ditto 

211 

False charge cl 
offence made stith 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


If oQence charg- 
ed be punishable 
with ’imprisonment 
lot 7 ytaia ot up- 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of 
either description 
for 7 years, and 
fine. 

Const of Session, 
Preefdenof 
MsgUtrate o^ 

Wagistrate of Ih* 
first class. 


It oCeoee charged 
be capital, or panlsh- 
able with trans* 
porUtioo lor life 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Court ol BessloD, 

212 

HerbouTitiB an 
oQeader, if the 
ofieneo capita]. 

hlay 

arrest 

without 

warrant. 

DWlo 

■ 

Ditto 

Ditto 

Imprlgonment of 
either description 
for 5 years, and 
fine. 

Court ct Besslon, 
presidenul 
Magistrate ot 

dagisirateo! Ih* 
tnt class. 
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Fnnishment 
under the India 
Penal Code, 

By what Court 
triable. 


If pnoUhabld with 
transportation for 
life or with Impri- 
sonmtnt for 10 
years. 

itay 

arrett 

totfliouf 

tearranl. 

WatranI 

Ballablo. 

Not 

com- 

ponod- 

able. 

Imprisonment o 
either descriptior 
for 3 years, and 
fine. 

Conrt oi Ses- 
sion, Fresidenoy 
Uagistrate or 

Magistrate of the 
first class. 


If punishable with 
Imprisonment' for 1 
year and not lor 10 
years. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonmen 

foraqnarteroltba 

Presidency Ma- 
gistrate or Magis- 

Sl3 

TaUo? gilt, etc., 
to screen an oSeoder 
from pnolthment, 
if the oQeooe ho 
capital. 

Ditto 

Ditto 

Ditto 

Ditto 

Jznprlsosaeat oi 
either description 
for 7 years, ‘and 
fine. 

Coart of Ses- 
sion. 


If pnnishahle with 
traosportatlon for 
life, or with Impri* 
eonment for 10 
years. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of 
either description 
for 8 years, and 
fine. 

Coart of Ses* 
sloa, Presidsaey 
Magistrate or Ma- 
gistrate of the 
first class. 


If with imprison* 
ment for less than 
10 years. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment 
for a qnarter of 
the longest term, 
and of the des- 
cription proTlded 
for the oCence, 
nr line, or teth. 

Fresidenoy Ma- 
gislrato or Magis- 
trate of the first 
class, .or Conrt by 
which the offence 
is triable. 


Ofieting gift or 
restoratfon of pro- 
perty In considera- 
tion of screening 
ofiender, if the 
ofience be capital. 

Shall 

not 

arrtit 

Without 

war- 

rant. 

Ditto 

Ditto 

Ditto 

Imprisonment oi 
either descripCfon 
for 7 years, and 
fine. 

Const of Sas- 
■ioa. 


If pnnishahle with 
transportation for 
life, or with impri- 
sonment for 10 
yean. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of 
either description 
!or 3 years, and 
See. 

Court of Set- 
ion. Presidency 
dsgiitrateor Ma- 
listrate of the 
Qiit class. 


If with imprison- 
ment for less than 
10 years. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment 
or a qnarUr of 
the longest term, 
lod of the dee- c 
tiplion prewided s 
or the oCenee, or L 
;ne or both. 

Pretideney Ua- 
fiilnte or Magis- 
rate of the flnt 
late or Conrt by 
hieh the eScace 
triable. 










Soctiaa. 



Taking gift to May Wacntat. 

belp to teoovet arrest 
moveablfl prupert; totfhauf 
of ffbich a person toarranf. 
has been deprived 
bf an oSeace, frith' 
ont eaiisiag appre- 
bession of oSaader, 


Imprisoameat Presideao7 lla* 
of either deerSp* gUtrate or Magis* 
tioQ for 3 fears, trate of the £»t 
or fins or both, class. 


316 Barbonriag an Pitto Ditto 

offender nbo has 
escaped from eus* 
todf, or nhose 
apprehension has 
besa ordered, if the 
oQenca he capital. 

It panUhable wUb Ditto Ditto 

tranepottatioe for 
life or with Imprl* 
soament foe lo feats 

Ifvrith imprison' Ditto Ditto 

ment for 1 fear, and 
not for 10 fears. 


Imprisonment Court of 8es- 
of either desenp ■ aion, Presidenof 
tioa for 7 fears Magistrate or 1^* 
and fine. gietrate el the 

first eUss. 


ImptieoDment Ditto 

ol either descrip* 
tioQ for 8 fears, 
with or without 
fine. 

Imprisoomoat Presidsacf Ma- 
for a qnartar oi gistrate or Magfs* 
tbeloogast term, trats o! the first 
and of the descrip class orCoartbf 
tioD provided lor which the oflence 
the ofieoce oiifine is triable. 


2161 Harbouring rob*} Ditto } Ditto 
A j hers or daooits. } 1 


217 Public servant Shall Bnni« 

disoheylnga dircc* not inons 

tioQ of law with arrest 

(ntenttoeaveperson without 

from punishment, warrant 
or property from 
forfeiture. 

Pnblle servant 

218 framingaa incorrect Ditto Warrant* 

record or writing 

with intent to save 
person from punish- 
ment.' or property 
from forfeiture. 
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poniihntflt. 
under \ht Ind^e*) 
r»B»l Code. 


Py -bet Cc-. 

IriellA. 


219 Pnbilc MfTtnt In 
njadlcul proceeding 

coirapllj making 
and proDoanelng an 
order, report. Ter 
diet or dcciilon 

rrbich be knowa to 

be contrary to Ian. 


irreit 

nllboot 

iramst 


pound* 

able. 


Irapritootsent CcnrlefTmlj 
of either dreenp- 
tloB for 7 year*, 
er fist, cf lotb. 


230| Commitment (or 
I trial or confinement 

I by a person baring 

antbonty, rrbo 
knave that b« it 

laotlng contrary to 

I Ian. 


321 Intentional omit- 
elontoapprebindoa 
the part ol a pnbllo 

serrant bound by 

law to apprehend an 

ofleoder, if the 

offence be capital. 


If pnnlibable 
with transportation 
fotllle, or imprison- 
ment lor IQ years. 


If with imprison- Ditto 
ment for Isae than 
lO years. 


322 ^ Intentional omis* 
lion to apprehend 
on the part ol a pnb- 

lio servant bonnd by 

law to apprehend 
person under sen- 

tence of a Court of 
Justice, if under 

sentence of death. 

It Dnder sentence 
ol transporation or 
penal eerrltnde lor 
life, or transporta- 
tion, Impriionment 
or penal serritede 
tor lO years or np- 
wsrdi. 


Ditto 


lapriseoaeat 
lof either dwenp- 
Uo8 for 7 jure, 
I with er wlibent 
[fine. 


Dilto Ditto 


Wot 

bailable. 


Ditto 


1 Inprlionmenl Ccurt el 
®f eitm. Freil 

I lion for 8 yore, ifaglriratet 
with or without gfrtfato cl 
1®“*- fint class. 


l„I TralStncj 

SlilW.orJI, 
^ J“''. lot, cl Ih, 
jUli or rtibont oticcocad.i 


0 Coart of Bet 
forllfe, or Impri. 
itaDmentof either 

1 description for Ji 
years, with or 
without fine. 


JraprleoniBCnt 

oi either dwcrln* 
i™ to 7 
with or Without 
Coe. 
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Notoom- Impruoamfrnt Court of Ees- 

poauda* of either desortp' sloui Presidtney 
able, tloa for S years, Magistrate or Us* 
or fine or both. gistrate ol the 

first class. 

Ditto Simple Impti* Presidenoy Ms* 

Bonmont for 3 glstrate or Megis* 
years, or fine, or trate of the first 
both. or second oiass. 

Ditto Imprisonment Ditto 

of either deeotip* 
tion for 3 years. I 
or fine, or both. 


imprisonmens uontt oi oes' 
ofeither desorip'lgion, Presldeney 
tioD for 8 years ( Magistrate or 


Ditto 

Imprisonment 


of either desorip- 
tloD for 7 years 


and floe 

Ditto 

Ditto 


I Magistrate of the 
first class. 

I Court of Session. 


Ditto Transportation 
for life, or impri- 
sonment of either 
description for 10 
years and fine. 


Imprisonment Court of Session, 
of either descrlp- presIdeocyMsgiS'’ 
tloQ tor 3 years, or trate or Magis* 
fine or both. trate of the first 

class. 
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OFFBNOES RELATING TO COIN AND GOVERNMENTC STAUPS. 
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Paaiehnient I . 

under the Indian i»b»l ^url 


(&) In case of neg* Shall Sunt' DalUble. Not Simple fmprl- Prealdcner Ma- 

ligant omission or not. mona. com* eonment for 3 glstrato or iUgli* 

sufleraooe. arrest pound* r»»M, or Rne or trateof the first 

nlthout ablo. both. or tecood oUis. 

I warrant. | 


Beslgtanoe or 'ob- Maf Warrant Ditto 
atmetion to lawful arrest 
apprehension, or es* without 
cape Cl rescue in warrant, 
cases not otherwise 
provided for. 


Imprisonment 
of either desorip* 
tlon for 0 months, 
or fine, or both. 


S26 I Uolawlul return Ditto 
I from traniportatlon- 1 


Ditto I Not I Ditto 
bailable. 


Transportation Court of Besiloo. 
lor life, and fine, 
and rigorous Im- 
prlsonment for 8 
years before tram* 
portatlen. » 


Violation of coo* Shall 

dItiOD of remission not 

of panlshment. arrest 

without 

I warrant. 


punishment of The Court by 
original asntnnce, vrhIolitlioorlKinal 
or, If part of the offenee wan tr|A> 

S unlihinent has Me, 
con undergone, 
the residue. 


Intentional insult Ditto 
or interruption to a 
public eeiTanV tit- 
ting In'any stage ofa 
judicial proceeding. 


nirnple Imprl* Tho (loiirt (it 
sonmenl for fi wiitnti tlianttniinn 
TnonUin, or fine of lseoniinUled,iiiih< 
1,000 rupeen, or jeoi to tlia vMvl* 
both. alone n( (Ihnutar 

XXXV. 


1 Personation of i 
juror or assessor. 


Ditto , Ditto Imprlennineiit PranldaiiiiY Ma> 

oinithnr daenrlp' gUtmte ns MauMi 
lion lor U yanre tratn nf (he (\f^\ 
nr fine, or bolli, nl4»a, 


CHAPTER XII.— OFFENCES RELATING TO OOIH AND OOVKIINMUIIT frfAMI'fl, 


Oountetfsillog.or May 

Warrant. 

Not 

Not 

performing any part arrest 
>t the process of witbont 
counUrfeltlng. coin, warrant. 


bailable. 

com* 

pound 

able. 

Counlerfeltlng.or Ditto 

performing any part 
of the proceM of 

counUrfelting the 

Qoeeo'i coin. 

Ditto 

Ditto 

. 

Ditto 


I IinprUiiimetitof/Ooiirtof Ha.stflii. 

•Ittier daaorlptton) 


for life, or 
soninetit nl aUi.Kf 
dMorlpltoii fur to 
years, and fin*. 
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THB CODS OP ORIMINAti PBOOEDURE, 


(S 


1 

3 

8 

4 

6 

6 

7 

6 


OSence. 

.a c 

III 

a 

5 

g-Sgs 

tS-sl 

”3 

s 

a 

O 

a 

%d 

o 

u ^ 

Jw 

Funlshment 
underthe Indian 
Penal Code. 

By what' Co' 
triable. 

8 

CD 








250 

DeliTQrj toanothec 

May 

Warrant. 

Not 

Not 

Imprisonment ol 

Court of SessI 


of ooia poBBesEcd 

arrest 


bailable. 

com- 

either description 

Presidency Mai 


with the knowledge 

without 



pound- 

for 6 years and 

trata or Msi 


that it U altered. 

warrant. 



able. 

fine. 

trate of the £ 
class. 

251 

De]i7ei7 o/Queen'a 

Ditto 

Ditto j 

Ditto 

Ditto 

Imprisonment of 

Ditto 


coin poasessed with 





either description 



the knowledge that 





for 10 years and 



it is altered. 





fine. 


252 


Ditto 

Ditto 

Ditto 

Ditto 

Imprlsonmentof 

Ditto 


ed coin by a person 





either description 



who knew it to be 





for S years and 



altered when ha 





fine. 



beeame possessed 
thereoi. 







853 


Ditto 

Ditto 

Ditto 

Ditto 

Imprlsonmentof 

Ditto 






either description 



person who knew It 





for 6 years and 



to ^ altered when 
he beoeme possess- 
ed thereol. 







254 

DellTery to another 
of coin as gennine 

Ditto 

Ditto 

Ditto 

Ditto 

Imprlsonmentof 
either description 
for 2 years, or fine 

Presidency Magi 
trate or Magi 
trate of the fit 


1 possessed, the deli* 
Tererdldnot know 





of ten times the 
raloeof the coin. 

or second class. 


to be altered. 







255 

Coanferfeiting a 
QoTemxnont stamp. 

Ditto 

Ditto 

Bailable. 

Ditto 

Pransportstfon 
tor life or impri- 
sonment of either 
desoription for 10 
years and fine. 

Ooart of Sessioi 



256 

HaTlng possession 

Ditto 

Ditto 

Ditto 

Ditto 

Imprlsonmentof 
either desoription 

Ditto 


material lor thepor- 





for 7 years and 



pose of coantorfeU* 
ing a OoTernment 
stamp. 







257 

Making, bojing 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


or selling instra* 
meat for tho par* 
pose of oonnterfoit- 
ing a QoTemment 
stamp. 







253 

Bale of counter-' 
felt Ooremment 
■tamp. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 








11 ) 


orntKCT.B nrxATiJJo to trnionT« a?jd unAfiunr.9. 
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1 

9 

S 

i ‘ 

S 

fl 1 

7 

8 

e 

1 

on^oo*. 

i o 

Si . 

1^1 

•• 

a e : • 

iitl 

■S S 2 C 
.a c «3 

^ • 

S55 

• J 

Q 

** o 
o 

%4 

n 

roaltbiaenl 
onderlhalndUn 
Penal Code. 

By wbUCoort 
trltble. 

2S5 , 

1 

IlkTini 

ol k oosnt«r{»U 
OoT«rntn«Qt *Utap. 

>r»r 

amwl 

wUboat 

warraat. 

AVarraaU 

tUIlablo. 

Not 

com* 

{vonnd* 

mbit. 

TiBpriaonBiiatof 
eitber deaeription 
tor 7 Ttarf, and 
flat. 

. Court ot 8 m* 
•Ian, Preildeney 
Ma^litnle or 

ilaRUlralo of the 

EM ' 

U»in| M Knitilni 
it OoTfniiatnt 

1 lUnp known lo bt 
jeonnUrlcH 

Ditto 

Ditto 

Ditto 

Ditto 

lopri reament o( 
elibtr datorlption 
tor 7 Teara, or 
floe, et i^tb. 

Ditto 

ECl 1 

ESmIbk kBj 

vrltlne from % tab- 
•Ikoet bMriDg * 
Oovcrnmroi tUap. 
ot rcaoTlcK (rom • 
doeamtel • tt^Bsp 
atod lor It wlUt 
tiiUQt to etQM lou 
to OoToremrat. 

Ditto 

Ditto 

Ditto 

Ditto 

iQprifenQtnlef 
either dMcriptloo 
lor 8 pear*, or 
flaa, orbotb. 

Ditto 

3C2 

Urlai; • Ooreni* 
meat lump lreo«m 
to biTo boea bolon 
nted. 

Ditto 

Ditto 

Ditto 1 

Ditto , 

laprlaoaaaatol 
eltber deaeriptloe 
for 2 yaara, or 
fine, or both. 

rmiieBef ifa* 
glilrato or Vrugii. 
into ot tha flnt 
oraecond oUu. 

263 

Eraiaro et mark 
deaoung that atamp 
baa been tued. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprlionmentol 
either derorlptloD 
tor 3 jenr*, or 
floe, or both. 

Ooart ot Bes* 
•loo, PrstIdenoT 
Maglitrata or 

Magiitrato o! the 
flnt elan. 

263 

A 

Flctltloas alampt. 

Ditto 

Ditto 

1 

Ditto 

Ditto 

i 

Fine ot 200 
mpcea. 

Preiideooy Ma* 
glitrata or Magti- 
trataof tbe fint 
olaas. , 


' CHAPTER XIIL— OPFENCE8 RELATING TO 'WBIGHTa AND MEASURES. 


261 

Fraud nlent UM ot 
falie Initromet lor 
frelghing. 

Shall 

not 

arrest 

without 

warrant. 

Bam* 

moaa. 

Dallabla- 

Not 

com- 

poand* 

able. 

Imprisonmeot of 
either description 
for 1 year, ot 
fine, ot both. 

Presideoey Ua* 
giatrate or Msgls* 
trato ot the arst 
or second class. 

265 

Fraodulent ate 
ot false weight or 
measare. 

Ditto 

Ditto 

Dltto 

Ditto 

Ditto 

Ditto 

266 

Being la poesea- 
alonot false weights 
or measures for 
(raadalent nse. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

267 

Making ot eell* 
log falsa weights or 
measarea for Iran* 
dnlent nse. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 












1044 ' 


THB CODE OF OBIMIHAL PROCEDURE 


CHAPTER XIV.—OPFENOE8 AFPEOTINQ THE PUBLIC HEALTH, SAFETY, 
CONVENIENCE, DECENCY AND MORALS. 








II) orrsNCBs Airrcriso rnnuc nnALin akd fiAPKTT, etc. 101 


1 

8 

3 

4 

1 

C 

T 

8 

i: 

1 

OSrar*. 

£- . 

£ a 

j Sts 

ly 

i-sTs 

fill 

* c 

£ fi = - 

^ SSC 

ja “« 

g| 

6 

Es 

a 

n 

ronlshaenl 
nedtrtbe Indhn 
renal Coda. 

Dy whit Conti 
iriitle. 

sn 

DcClinxtbtnUr 
ct ft rrHritet 

refterrolr. 

War 

ftmal 

vtlhcol 

werrsBl. 

Gob* 

BOOS. 

Dallabtc. 

Kot 

com* 

ponod* 

able. 

Iraptiaonmeni 
of either deacrlp* 
lion lorSBonlh*. 
or fine of COO 
mpee*. or both. 

AnyilaglitnU 


MfcVVn« ftltacft* 
fbtn ooxiooi lo 

ChtU 
not 
arml 
• Itboct 
srarraot. 

Ditto 

Ditto 

Ditto 

rinft of coqI 

reper^ 

DUlo 

S73 

DrixlERor riairiR 
oo ft poUlo «ft7 M 
rftthlj or ofjHsfSt- 
)7 ft! to ra&kCRet 
ha0*n lUe. «t«. 

llsy 

arrett 

witboat 

warrant. 

Ditto 

Ditto 

Ditto 

lopriwoDcol 
otcllbsr deacrip* 
lion fotCDODtbi, 
or fiae ot l.OCO 
rnpoee. or both. 

Ditto 

8&0 

KftTtCfttios *07 
T«M«1 fto rfttblf ot 
BfRliteoUr ft* to 
efldftSStf llQQlftB 
lifa, ate. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Preiidaney l(a* 
glitrateer itftgll* 
trftle of tba flnl 
or Mcond clui. 

281 

ExbibltiOfl ol ft 
Ulto Usbt, m«tk or 
bao7. 

DllU) 

Warrant. 

Ditto 

Ditto 

Imprisonment 
ot either deecrlp* 
tion lor 7 years, 
or fine or, both. 

Imprisonment 
ofellhir desotip* 
lion (or Omonlhi, 
or floe ol 1,000 
ropees, or both. 

Gonrl olBctsIoa. 

K1 

Coaxa^ios 

hire ftn 7 par»oo. by 
wfttar, la ft Teasel la 
laeh ft itftie, or so 
lOftded, fts to endea- 
ger hit Ilia. 

DUVi 

Sam* 

Donf. 

Ditto 

Ditto 

r«»ldency Uft* 
glitnte orMsgli* 
trftte of tba first 
or second elsst. 

283 

Cftotiag dsDger, 
obatraotioa orlojary 
lo ftoy pubUo wfty 
ot line of oftTlgatloo. 

Ditto 

Ditto 

Ditto 

Ditto 

Fine ol SOO 
mpees. 

Ditto 

28i 

Dealing with any 
poisonona substance 
so ft! to eadanger 
haman life. ato. 

Shall j 
not j 
arrest ' 
wltbont 
warrant. 

Ditto 

Ditto 

Ditto 

Imprisonment 
of either desonp' 
tloD tor 6 months, 
ot fine of 1,000 
ropcea, or both. 

Ditto 

886 

Daallog with fire 
or any combnstlble 
matter so es to ea- 
danger bomaa life, 
ato. 

witboat 

warrant. 

Ditto 

Ditto ^ 

Ditto 

Ditto 

Ditto 

Any HagUtrate. 

286 

So dealing with 
lany exploslre snb- 
1 stance. 

Ditto 


Ditto 

Ditto 

Ditto 

Ditto 
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1 

3 

S 

4 

5 

6 

7 

8 

1 

OSettcd. 

. 

n 

|i| 

g&i 

et 

M • 

S -o§ 
S ■ ^ 5 
^ S 8S 
»* 8 W.S 

^tis 

« Oti 

a 

« 

1 • 

^ e 

|| 

PunishmeDt 
nsder the Indian 
fPenal Code. 

By wbat Coflil 
triabio. 

287 

8o 6e&l!Dg with 
any machinery. 

Shallnoi 

arrest 

1 without 

1 warrant. 

Bnm- 

macB. 

Bailable. 

Not 

com- 

ponnd' 

able. 

Imprisonment o( 
either description 
foe 6 months, or 
fine of 1,000 
mpees, or both. 

Prealdenof Ms* 
gSstrate otWegU* 
trateol tho fitsi 
or second class- 

288 

A peiaon oznittizig 
to gaatd against 
ptnhahlft da&ger to 
; hninas Ula by the 

1 tali of any baiiding 
over which he bsaa 
rigb anUtliog hitn 
to poll it dons 01 
repair it. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto • 

Ditto 

289 

A pereoB omitting 
to take Older with 
any animat to his 
possession, so as 
to goatd against 
danger to haman 
ille, or ol grieTOos 
hart, from each 

aaimst* 

Way 

arrest 

wltbont 

warrant 

Ditto 

j Ditto 

i 

Ditto 

Ditto 

Any Magistrslvi, 

200 

CoxBmitUng a 
pablioonlsaDce. 

Bhail 

not 

arrest 

wltbont 

warrant. 

Ditto 

Ditto 

Ditto 

Fine of 900 
rupeea. 

D.1‘ 

901 

Coatinuanca oi 
noisanco after in- 
junction to discon* 
tlnae. 

Jlay 

arrest 

without 

warrant. 

Ditto 

: Ditto 

Ditto 

Simple Impti- 
Bonment for C 
rnontbs, or fine, 
or both. 

r* 
pi '■ 

309 

8al«, etc., o{ 
obscene bocks, ett. 

Ditto 

Wairaot. 

Ditto 

Ditto 

Impriaonmit ■. 
of either dcictii t 
lion for 

months, 01 f • 
or both. 


903 

Bale, etc,, ol 
oftsne* ousels to 
young piraont. 

Ditto 

Ditto 

Ditto 

Ditto 

Injprnni" 
of either i3 
tionfofCr' ’ 
or Coe, or ’ 



• Inierted by Act VlII ot 1525, 9. 3 (2>. 












orrnRCus nnLATiKO to nr.Moion. 


lOi: 


in 



■ ° 

8 

4 

« 

e 

7 

8 




•f— B 

• 

1 A 






e 3 ..' 





D 

1 

H 

3 !! 

E » 

3 § 5 ? 

O O “ 

I 

■ 

Punlibment 
under the Indian 
renal Code. 

By what Court 
triable. 

S9l 

Ot*p«ne wee*. 

May 

Warrant 

fiaibhtr. 

Kot 

Imprisonment ol 

Ang UagittroU. 






com* 

either d'‘«crlptioTi 







pound- 

lor 8 isonlbs, ot 




wirrant. 



able. 

fine, or both. 


SOI 

K«rirr » lalUry 

Shall not 

Sum* 

Ditto 

Ditto 

Imprisonment el 

Ditto 

A 

ofSM. 





cither description 








forC tsontht, or 




warrant. 




fine, or both. 



rob)iibiDi;r»ro* 

Ditto 

Ditto 

Ditto 

Ditto 

Pina of I.OOO 

Ditto 


tAli relating to lot* 
teriei. 





rupees. 



CDArTEn XV,— 0PPEJ^CE3 nCLATlMO TO nELiaiOK, 


895 

Deetroylog. dame* 

May 

Bum- 

Dattable 

Kot 

Iffiprisonment of 

Fretldsoey Sla* 


glog or defiling k 


Boot. 


tom- 

althet deaertptloQ 

gtstrau et Magll* 


place «( venblp or 




pound* 

forSyeartiCtllBe, 

trste of tbO'Snt 


aaered object vUb 
ioleet to itunU ibe 
religiea of toy elan 
of ^nona. 

warrant. 



able. 

or both. 

Ditto 

or Mooodelau. 

•235 

AfolKiotufv fniuff* 

Shall not 


Kot 

Ditto 

Court of Sea* 

A 

ing ths religion or 



Dalbble. 



aiosorPresldenoy 


Iho rtligioui bilufi 

without 





Magistrate. * 


of ang dots. 







29C 

Caoiiogadlitotb* 



Bailable. 

Ditto 

Imprisonment ot 

PresIdonoyMa* 


BDce to BD Bitem* 





oUber doeerlptlon 

glitrate orMagii* 


bly engaged in rail* 





for I year, or 

trate ot the first 

297 

glone troriblp. 





fine, or both. 

or second olsst.* 

Treepaialog In 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


place of worship or 
aepnlttire, disturb- 
ing lonenl, with 
inteoUoD to wound 
the feelings or to 
Insult the religlou 








of any ptnon, or 







29s 

offering indignity to 
& bnniBn corpse 







Uttering sny word 

Bhallnot 

Ditto 

Ditto 

Com* 

Ditto 

Ditto 


or mailing Bny 




pound- 




sound in the hear- 




able. 




Ing, or making moy 
gesture, or placing 
any object in the 
light of any person, 
with Intention to 

warrant. 







wound hit religioua 
feeling. 








* Inserted by Act aav o( 1937. 













1048 


THE OODB OF OBlUlNAL FBOOBDtTBE. 


CHAPTER XVI.—OPFENOEa AFFECTINS THE HUMAN BODY. 
Of Offences affecting Life. 




Pooal Code. 


Not Not Death oc traas- Coatt of Session. 
Bailabfa. com- portation for life 
pound* and fine, 
able. I 


Transpottation 
for life, or impri' 
soszoeDt of either 
deseriptioa for iQ 
years, and due. 


Ditto imprisonzDentoi 
either description 
for 10 years, or 
fine, or both. 


Bailable Ditto Imprisonment of Court of Beesion, 
either desoription presidency Magis* 
for 2 yeara, or trata or Magistrate 
due. or both of the first class. 


Not Ditto 
bailable 


Death, or trans* Cou 
portalioc for life, slon. 
or imprisonment 
for 10 years and 
fine- 


Ditto Ditto Imprisonment of 
either description 
tor 10 years, and 


Ditto Ditto Transportation 
fot life, or aa 
abore. 


Ditto 1 Death or as I 
{ abore. I 











orrftNccs APfCcriKO inn human pouy. 
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1 

3 

3 

4 

6 

6 

7 

8 

•S 

m 

OQence. 

.a b 

" OJ fi 

5 >>S 

^ 'S « s' 

§ « M ^ 

«s o“* 5 
ga^s” 
5 0“- 

u P ca^ 

l:|l 

S 

5 

a 

1 

Whether oom- 

poundabls or not. 

Punishment 
under the Indian 
Penal Code. 

By what Court 
triable. 

316 

CaoBlDg death of 
a <iuick unborn 
child by an not 
amounting to oul* 
pable homicide. 

Shall 

not 

arrest 

nithout 

narrant 

Warwnt, 

Not 

bailable. 

Not 

com- 

pound' 

able. 

Imprisonment of 
either description 
for 10 years, and 
fina 

Court of Session. 

317 

Exposure of a 
child under 13 years 
ot age by patent, or 
person bating care 
of It with InteutiOQ 
of trholly abandon' 
ing it. 

May 

arrest 

without 

warrant. 

Ditto 

Bailable. 

Ditto 

Imprisonment of 
either desoriptlon 
tar 7 ycata, or 
fine, or both. 

Court of Ses- 
sion, Presiieney 
Magutrafe or Ifd* 
ffiitralt c/ the first 
class. 

818 

Coneoalment of 
birth bv secret dls' 
poial of deed body. 

Ditto 

Ditto 

Ditto 

Ditto 

Iffiptisonmentef 
eltbet desorlptlos 
for 3 years, or 
floo,or both. 

Ditto 





0/ Hurt. 




833 

Voluntarily eaxts* 
Ing hurt. 

Shall 

not 

arrest 

without 

warrant. 

Sum- 

mons. 

Ballabla 

Com- 

pound- 

ablo. 

Imprisonmentof 
eltbcT description 
for 1 year, or fine 
of X.COO rupees or 
both. 

Any Magistrate. 

331 

Voluntarily caus* 
Ing hurt by danger- 
ous ttcapons Or 
meant. 

May 

arrest 

without 

warrant. 

Ditto 

Ditto 

Com* 
pound- 
obit 
tehtn 
ftrmii' 
lion Is 
given 
bv iht 
Court 
before 
tohioh a 
prosecu- 
fton Is 
pend- 
ing. 


Blass. 

835 

Voluntarily ceot* 
log grleroui butt. 

Ditto 

Ditto 

Ditto 

Ditto 

ImprlsonmeDlef 
\ther description 
or 7 years and 
Ine. 

Ditto 











Ill orntscna ArrncnKO Tnn nnuAN body. 105 


1 

S 

8 

4 

8 

C 

T 

8 

D 

0 

1 

Offence. 

8? 

S o 

^ o 

M ** 

• S 

!|;-s 

§-SS! 

» » 8 S 

• o ^ 

^ B av” 

«i|| 

Sill 


B 

8^ 

II 

1 

Paolthment 
coder the Iodi«a 
reoel Code. 

By whsi Court 
triable. 

32C 

VoIonUHlr Oai* 
Ins RrifTcnt hurt bj 
dftn^nni wcepooi 
er zneani. 

Itay 

arrrsl 

eritbout 

warrant. 

Gao* 

Done. 

Kot 

bailable. 

Not 

com* 

pound* 

able. 

TranrporUtloo | 
for life, or Im* 
prlscumml of. 
cither descHptbn 
for 10 years and 
fine. 

Court of Bet 
lion, PrrsldsDO] 
Ifeglitrato oi 

Magistrate of the 
first elsQ. 

82T 

VelnnUrtly etet* 
Infi bnrt to eztori 
pwj<Ttj «t e xt\o* 
eble fecority, or lo 
eonttreln to da any 
IblnfiahSeb 
or xrfaieh may faoUf 
UU iheeomiBlMlafl 
et an offcac*. 

Oltto 

Ditto 

Warrant 

Dlllo 

Imprisonment 
of either deserip* 
UoB Cot 10 years, 
and fine. 

Plito 

1 

823 

AdmlaliUrlDgito* 
petylog drag wUb 
latent to eaaMhort, 
et«> 

Ditto 

Ditto 

DiUo 

Ditto 

Ditto 

Ceurt of Sit- 
lion. 

823 1 

VolaaUrily eaas« 
(og grteroei hart to 
extort property or a 
Taloable eeoorlty.oc i 
to cooitrala to do 
anything Khleh li 
Ulegal, or which 
may facilitate the 
commiutoq of an 
offence. 

Ditto 

Ditto 

Ditto 

Ditto 

Tnniportatloa 
for life, or Im* 
pilsonmcnt of 
either description 
for 10 years, and 
fine. 

Ditto 

830 

Volantarlly cam- 
log hart to extort 
confession or infor* 
rnatioD.orto compel 
restoration of pro* 
perty etc. 

Ditto 

Ditto 

Bailable. 

Ditto 

Imprisonment 
of either descrlp* 
tloa for 7 years, 
and fine. 

Ditto 

331 

Volantarily cans* 
Ing grievons hart to 
extort confeseioa or 
information, or to 
oompel reitoratlon 
of property, etc. 

Ditto 

Ditto 

Not 

bailable . 

Ditto 

Imprisonment 
of either desorlp- 
ilon tor 10 years, 
and fine. 

Ditho 

S32 

Voluntarily caue* 
Ing hurt to deter 
pnbllc lerrant from 
bis daty. 

Ditto 

Ditto 

Bailable. 

Ditto 

Imprisonment 
of either desorlp* 
tion for S yean, 
or floe, or both. 

Court of Bei* 
slon, Fresidenoj 
Magistrate or 

Magistrate of tba 
first tUss. 












BteVlOQ. 


THE CODE OF OEIUINilH PBOCEDtTBE. 


wM 


Punishmiit bj nli»t Court 
onaec t&s Tnalaa triable. 
Penal Code. 


346 Wrongful confine- Hay 

meat iu secret. arrest 

without 
warrant. 


Cam- Imprisonment of Court of Session, 
pound- either desorlptioo Presidency Magts* 
adle forgt years ifl . 

tohon addittoQ to impri* t*at® of the first 
permit- eonment under or sacond class, 
stofl ti any other section. 
fficen by 


Wrongful eonfiae- Ditto 
meot lor the pur- 
pose of extorting 
property, or coo* 
stratniflg to an 
illegal act, etc. 

Wrongful coofiae- Ditto 
meat for the pur- 
pose of extorting 
ooofoflsloa or iolor- 
mation, or of com- 
polUnsa restoration 
of property, etc. 


Jfal Imprieonmen t of 
com* either deioriptlO)) 
pound- for 8 yean, and 
able. fine. 


I Court of Bes- 
sloo, Preeidenoy 
Hagistrate or Ha* 
■ giatrato of the 
first class. 


0 / Criminal Forco and Atjault. 


SM Assault or use of fiball Bum- Bailable, Oom- 

ctimioal loTca not mons. pound- 

otherwise tbau on arrest able, 

grare proTOcation. without 
warrant. 

Assault or use of Hay Warrant. Pitta ITot 
criminal force to arrest com* 

deter a pubilo without pound- 

Bcrrant from dli- warrant. able, 

charge of bis doty. 

Sdl Assault or use of PItto Ditto Ditto Ditto 

criminal force to a 
woman with Intent 
to outrage her 
modesty. 


Imprisonment of Any Hagistrate. 
either desoription 
fox 3 mouths, or 
fine of QOO 
rupees, or both. 

Imprisonment of Prosidoccy Ma- 
either description gistrate or Hagle- 
foc S years, trate of the first 
or fine, or both, or second class. 


11 ] 
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. 

9 

9 

4 

S 

6 

7 

8 

(3 

1 

05»nce, 
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J5‘l 

^1“ 

lu 
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C • 2 

:i'5 

S P— - 

i-5'l 

1 o c •• 

•£ U 

B 

8^ 

PunUbnutit 
Doder Ibt Indlsn 
Tcnal Code. 

Dy what Court 
triable. 

su 

AiuQltot criminal 
forra with intent to 
ditboBogra penon, 
olbcrwiie tbao on 
Rrare and inddco 
rrOTOcaliOD. 

Eball 

not 

arre*t 

wlthent 

warrant. 

Sam- 

done. 

Dallaile. 

Com- 

pound- 

ablew 

ImpHtonmenlof 
either dreerlptton 
for 3 years, or 
fine, or both. 

rresideney Ma- 
gistrate or Magis- 
trate oftheflnt 
or second class. 

8«5 

AtuoUererimioal 
force in attempt to 
commit tbeft of pro- 
pert y worn or eirtlrd 
by a peraoQ. 

May 

arrest 

witbout 

warrant. 

Vi'afrank 

Not 

bailable. 

Kot 

pound 

able. 

Ditto 

Any Magistrate. 

3S7 

Aacanll or uae of 
criminal force in 
attempt wreogfally 
to eonflee a penoo. 

Ditto 

Ditto 

1 

Dallable 

Co«- 
j^und- 
able 
icAen 
perms- 
iron is 
ffiten by 
theCourf 
before 
tcAtcAIAe 
frotteu- 
(ion is 
pending. 

Imprlionmenl 
of either deactlp- 
tioo for 1 year, or 
fine, of 1,000 
topees, or both. 

Ditto 

SS8 

Attaultoruso of 
cclmloal force on 
grare and lodden 
proToeatlon, 

Bball 

not 

arrest 

without 

warrank 

Bum- 

moos. 

Ditto 

Com- 

poond- 

able. 

Bimple Imprison- 
meut lor 1 month, 
or fiue of 300 
rupees, or both. 

Ditto 


OJ Kidna2Ti*'<J> Abduelion, Slavery atid Forced Labour. 


S63 

Kidnapping ... 

May 

arrest 

without 

warrant. 

Warnnk 

Bailable. 

I7ot 

com- 

pound- 

able. 

Imprisonment 
of either descrip- 
tion for 7 years 
and fine. 

Court of Session, 
Presidenoy Magis- 
trate or Magis- 
trate of the first 
class. 

3C1 

Kidnapping or 
abducting in order 
to murder. 

Ditto 

Ditto 

'Not 

bailable. 

Ditto 

Transportation 
for life, or rigorous 
imprisonmentifoE 
10 years and fine. 

Court of Session. 

365 

Kidnapping or 
abducting with in- 
tent aecretly and 
wrongfully to con- 
fine a person. 

Ditto 

Ditto 

Ditto 

Ditto 

uUu ullVJ. 1 

(.rate ui lue ursc 
class. 
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debUacDt. etc. 

Proeuraiton 0/ n-» I 
|tntnorffir/. ®''l ■°»«a | DfWo 

|£F' - J I 




Ditto B,„o 


Ditto 


370 


871 


(aSHa ”•" 

property from the 
person of such child. 1 

Ditto 

nithoot * ' 

' w*rrsnt 


S. "* 


Ditto / Djito 


L; ?.?P'*®®Ptneat| th,. 

ole,il.„ a„„ip. Ditto 


‘ arrett 
Without 
warrant 

I Ditto 

t’K’"."""*"'"' 


tioo, Ctd. 

> DojlDgojoblJlo.l Ditto 
■”8 pcciloo of . ““ 

WaotfoMb. umo 
pDrposei I 


I Court of Sessloi 


Ditto f Kot I I 

|Do,..b,o »'■- ,„T™.P=at.t,oo, Ditto 

I /•'’“neat Of either 
desorjptiorj /or Jn 
Jfean. and fine. . 

*^**^'* Sesstop 

ftlon for 

I I /“odfino *J*ieo'Magiatr»t( 

°“‘o Ditto Ditto ' the first cMas. 


Ditto 


Ill 


orrr.Kcns AOAisfT rrorriiTT. 


1W7 


1 1 S 

i ’ 

4 

6 

e 

7 

4 

c 

”5 

tr 

OCoife. 

% 

%*s 

ns 

liii 

“ B«S 

ii 

o 

B 

rnn1»bn**i! 
Ofld«r the trdUa 

rn*\ C<»3-. 

Ty C'nft 

trUtle 

574 

UnUwfaltOQfnI- 

SAoi? not 

Wtfftol 1 

RtiUlt#. ' 

Com- 

lnjrH«onta«jl 

Any Mer’<*.nle. 


rorj- !<b)or. 

orr/ll 



t«9on<]‘ , 

cf eUber d**erip* 




iri(Ao«( 



*iU. 

lion for 1 jMr, 




t;urT4*i(, 1 


1 


er fine, or boib. 

i 


0/ 


R^pp— 

lithe Mtatl ia* 
terconree wee ij ■ 
men with bit eern 
wlla net hting undrr 
2i itari cf ojt," 

Shtlt 

eat 

•rfwt 

tniheal 

toarrdnf 

Sun- 

went. 

fiiUit/a 

Net 

rww* 

jounil* 

oNt. 

TtnjHtenmni 
cf riffc/r d*xrip‘ 
ti'nfe* i ytift. 
cr flnt, er t«lA. 

Court efSnti^‘ 
Chuf r^ttidaney 
MajiftratterDu- 
trtet ifajtilrau. 

if th4 Mrunt It* 
lerretirM v>ai by a 
wan utih Ail ctm 
tn/i UInff tindrr 12 
ytart ef ayt* 

DUta 

Dttta 

Ihih 

fhlia 

Tranfjxrtatiyn 
far lift tr 4«rH' 
renr^mtef eUher 
dtieriytrmfor ]0 
ytart, and fin*. 

Court ef StHfen, 

Inenyci^irean. 

Ifay 

arrut 

te%ihout 

ioarrant. 

ITarrant 

Net 

batiabl/. 

Dtito 

JSltc 

Litte 


Of Unnatural Offtnut. 


377 

CoattUT*! et* 

W*7 

Vfarrtnt. Hot 

Not 

TnntpoTl&tvon 


fencet. 

■rreet 

hmlUble. 

com* 

for life, or (mpti* 



erltbont 


poaad* 

loomeat ol either 



eiiTttot 


able. 

dcterlpVloa tor 10 
7 ean, and fine. 


ConTt ol Bet* 
tioa. PretfdeDC7 
JlkSlttnte o( 
Uts^tinte o( tbt 
fint clut. 


CHAPTER XVn.— OPFEHOES AGAIHSt FROPERTT. 

OfTha/l. 


Theft 

Hay 

arrest 

without 

warrant. 

Warrant. 

Not 

bailable. 

Not 

com- 

pound- 

able. 

Imprisonment of 
either description 
for 3 yeaij, or 
fine or both. 

Any Magistrate. 

Theft iQ a build- 
ing, tent or reascl. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment 
of either descrip- 
tion for 7 years, 
and fine. 

Ditto 

Theft bj cloik or 
eerraotof property 
In possession ol 
master or employer. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Court ol Ses- 
sion, Presidency 
Magistrate or 

Magistrate of the 
first or second 
class. 


133 


Amended bj Aot ZZIX of 1925. 
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Ill 


orrrscT.s Aa/it»‘fT ritorrnrr. 
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** S *"5 

*|oa 10 

Q 

*3 •* 

• •» 

ronUbntil 
anJ'r IS* tedien 
IV.el CM*. 

Dy wbet (cart 
IfleSJ*. 

sw 

roltlait » j^r*on 
io tA«r ol 4Ma(ktloa 
o( oftcnei f anUbkbU 
With' d»«tfa, trftr.i* 
|*ort*lion farlif», cr 
«{lb lofrit'^amnit 
lor lOfMri. In ordtr 
toonmIlcttortiMu 

Gball 

net 

4rr*tt 

wilbonl 

wartanl. 

WerratjL 

^ nelteble. 

1 

J.M 

MO- 

fviond* 

•blr. 

InpriewiD'ot ef 
Mtb*r drecrlptien 
lot 10 yean, and 
doe. 

Coart ol StMijo. 


It Ibo eSraeob* mn 
onoktark] nS«Qe«. 

Ditto 

Ditto 

Ditto 

Ditto 

TranrporUtlan 
for Hie. 

Dili) 




Qf notbrrf o^ Daooiif . 



S93 

Rolbory. 

IleomaUUd ea 
tb«btgbir«7b«twe«a 
laeMt tad laarlK. 

Hey 

arraet 

wllhont 

warraet 

Ditto i 

tVarrent. 

Ditto 

K»t 

batUble. 

Ditto 

J'Ot 

com* 

rosnd 

able. 

Ditto 

• •'•r— — 1'-**' 

( 

III 1 

Rlgoroat Itaprl- 
eODSeot lor 14 
year*, aad floe, 

1 ’ ' * • 

flntelaai. 

Ditto. 

«3 

AVletapt io eOmmU 
robberf. 

Ditto 

Ditto 

Ditto 

Ditto j 

1 

Itlgorontlsprl* 
•onmeot lot T 
yaare, and fine. 

Ditto 

sot 

Fenon Tolnaitrilr 
eiaiiaghutiio com* 
mlttlns or atlompt* 
ing to commit rob* 
b«Tj, orao7 olhot 
person loiotlj con- 
cerned in ■neb rob- 
bery. 

Ditto 

Ditto 

Ditto 

Ditto 

Tranapertation 
or lile, or ctga- 
rooi imprlaon* 
mentfoT lOyeart, 
and fine. 

Ditto 

1 

895 

Dkcoity, 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ooart ol SeailoD. 

396 

Harder in dacolty. 

Ditto 

Ditto 

Ditto 

Ditto 

Daatb, tranepor 

1 tation tor tile, ox 
tlgorousimprlsoQ- 
meat for 10 years, 
and floe. 

Ditto 

397 

Robbery or decolty 
with ettempt to 
Ckose death ox grie- 
Toat bnrt. 

Ditto 

Ditto 

Ditto 

Ditto 

BtgoroQs impri- 
sonment for not 
, Uea than 7 years. 

Ditto 

898 

Attempt to commit 
robbery or dacoity 
when armed with 
deadly weapon- 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Dltte 











I 'Section. 


IHE OODB OF OBIMINAL PROOEDUBE. 


2“P«B 5o 

&|| $Z%S 

a p o a o 


Punishinent u, r.,iiTk 
nndetthe ladieo ^ ♦»?aVla 
Psi.I Code. 


Aesisting in eon- May 
cealment or die- arrest 
posal oI stolen without 
property, knowing warrant, 
it to he stolen. 


VJarrant. Not Not Imprisonment Court ol Session, 

bailable, com- of either desciip- PresidencyMagis- 
pound- tion for 3 years, or trate or Magis- 
able. fine, or both, trate of the first 
or second ola^a. 


Shall Warrant. Bailable. Com* Imprisonment Presidency Ma* 
not jpound' of either deserip- gistrste or Magis* 

arrest oMe tion for 1 year, trato of the first 

withont whtn or fine, or both . or second class. 


il8 I Cheating a person Ditto Ditto 
whose interest the 
ofle&der was bound, 
either by law or by 
legal contract, to 
protect. 

419 Cheating by per* May iDUto 

Eonatioo. arrest 

without 

warraot. 

420 Cheating and Ditto Ditto 

thereby disbonestjj 

indnelcg delirory ol 
property or the 
making, alteration 
or destruction ol a 
Taiuable security. 


Ditto Ditto ImprisoDment Court of Session, 
of either desorip* Presldenoyhfagli* 
tion tor 3 years, trate or Magis* 
or fine, or both, trate of the first- 
or second class. 


Ditto Imprisonment Court ol Session, 
ol either desorip- P residency 
tion lor 7 years, Magistrate or 
and fine. Magistrate of the 

first class. 


0/ FrauduUnt Dted$ and DUpOiition of Froptrty. 


431 Fraudulont re- 

Bhall 


Bailable. 

Not 

moral or cooceal* 

not 



com- 

meut of property, 

arrest 



pound* 

etc., to prevent dii* 
trtbntloo among 

without 

warraot. 



able. 

erediton. 






Imprisonment I - 

ol either desorip- gIstraU or MagH 



orrnKcn* AaAt!fjrr rnontnrr. 


106 J 
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133 

rra^oJenJl/ fn- 
TeDllcslrotB 
a*At krttUUe far 
hifcmlftOTta ^«Li 
or demtod dsc to 
the eSendet. 

Eb»)I 

not 

armt 

entbaat 

erirraat. 

Vi‘*rr»*>l 

tUlUUe. 

'tol 

toand- 

atit. 

Jiapri*38o»«l 
el tllber dMcrlp- 
lien far 9 y**«. 
cf doe, ct both. 

rmJieaof Jf»* 
KiitrtU or Ifutli- 
tratocl the Cnt 
or fecocd eftir. 

<33 

Fr»t3do)ent ere- 
caUca of et 

treoktcr ooDt^iaioit 
a !»1ie lUtemt&t cl 
eoot\d(ratUa. 

Ditto 

Ditto 

Ditto 

Ditto 

i 

Ditto 

1 

Ditto 

1 

<31 

FnBioleot re- 
BtOTt] or eeaee«l-| 
meat elptoperi;, ol' 
hltaicHa or aej 
ether «( 

Miliitog Ib the 
dolag thereof, or 
diihoDeitf; feleuleg 
any demaad or I 
clelmtoerblebbe l< 
entitled. 1 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

1 

Ditto 


0/ UiMhUf. 


Miiehiet. 

Shall 

not 

arrest 

wUbont 

warrant, 

Sum- 

mons. 

Dailable. 

Com- 

adls 
irhm 
onip 
loss or 
damop* 
CQwird 
<r lois or 
dama^r 
to a 
rrivais 
ywrson. 

Imprlionment 
ol either desorip* 
tioulorSmonthf, 
or flue, or both. 

Any Magistrate. 

Uiscblei, aod 

thereby caaslDB da- 
mage to the amonot 
ol 60 topees or up- 
wards. 

Ditto 

Warmnt 

Ditto 

2HUo 

Imprlsonmentof 
ollber desorlptton 
lot S rears, or 
nne, or both. 

r r 0 a 1 d «'Q e y 
Magistrate or 

Magistrate ol the 
first or second 
class. 

Mischief by kllllog, 
poisoolog, maiming 
or rendering useless 
any animal ol the 
valoe of 10 rnpees 
or upwards. 

May 

arrest 

without 

warrant. 

Ditto 

Ditto 

Not. 

oom- 

pound- 

able 

Ditto 

Ditto ^ 
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jS o 

go 
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U'O 

JS a 

Punlsbaent 
coder tbo Indian 
Penal Code. 

By what Coart 
trlsblfi. 


Miicbtot hy kill* 
ing, poltootoR, 

,mMralnKot render- 
ing ii5>elos> any 
elephant, 0 » m fl 1, 

1 horse, tlo.,«h«teTet 
liQAy iM lit ralue, or 
^ kny other anlmkl oi 
the tsIda o( so 
tapAAi or upwkrdi. 

Maj 

Arrest 

WltbOQt 

nrrkot. 

1 

Wamnt. 

BtIUbK 

yoi 

com- 

pound- 

able. 

ImprisoQtseDtoi 
either deaerlptton 
for 5 years, or 
fine, or both. 

Court of Session, 
Presidency Maglt- 
tnte or Magis- 
trate of the first 
or second class. 

430 

! 

1 MlKhUt by esns- 
lag dimiRQtlCtt of 
«urP*y ot wster lor 
k|tr(euttQr\I pat- 
pctQi, eto. 

1 

Ditto 1 

1 

Ditto 

1 

Ditto 

Con- 
yioaiul- 
oi!s 
tcHm 
y>mni»- 
non is 
pjrrn by 
t>u 
Court 
b#/orS 
to'ieA ; 

tfio 

prosarti- 

run is 
y<rndin7. 

Ditto 

Ditto 

431 

i 

ATisehiel by injory 
to fnblta rood, 
bridge, n»T<gAble 
rlter or nkrig^blo 
cbsnnM »nd render- 
Ing It linr»ssJkb)A or 
less tkte (or trorel- 
ling Of conreying 
jTerrfty. 

Ditto 

Ditto 

Ditto 

A'ol 

cm- 

yyjumf- 

able. 

Ditto 

Ditto 

iSO 

! 

Uiseblel by cuts* 
fng Inandstion or 
ebttroetioa to pab* 
lie drslB ktund* 

•d with dftBsga. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

4S3 

ifiKblel by des- 
treyiag or raoring 
or feBdetlrpan'e;** 
oteha kjlf^^rty 
la ynrret djV 
'ftrifcatlaa kareg 

jetedlwre. 

Ditto 

Ditto 

Ditto 

Ditto 

lopriaoumentol 
either description 
for 7 years, or 
fine, or both. 

Coortrf Sesslsa. 
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orrnscns against rnorntTT. 


10C5 


1 

S 

1 ^ 

4 

fi 

C 
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1 

OUrnw. 

£5 j 

* * a 
"* ? '• 

In a S ! 

Ss-E 

"pt 

». B a* 
2 G = : 1 
^ 2 5 C 
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t! 

h 

rnnfibmrnt 
under the Indian 
renal Code. 

By whttCOQtt 
triible. 

491 

llircLUt bj drt* 
Iroj-lBg ct morirf, 
etc., m land nark 
fixed bj fablle 
autborUf. 

Eball 

BOl 

arrMt 

without 
erarr ni. 

Warrant 

jHailaUa. 

Sol 

com* 

poond 

able. 

Tmpriionment ol 
eilh*t d^rifUon 
lot 1 yrtr, or fine, 
or both. 

rmlieney Ha* 
giiirelenr llagis* 
irate cl the tint 
or second cltu. 

499 

b!l»ebU(b7flr«or 
lobatanee 
with intent to came 
damage to anotint 
ol lOOrnpeea er op 
«ardi,<it to cue e< 
agncniloral pro- 
doee, 10 rapeea or 
opwarda. 

May 

arrett 

without 

eramni 

Ditto 

Ditto 

Ditto 

Imprlaonmrnt of 
rilber dricriptlon 
lor 7 ycare. and 
fine. 

Court ol Sei* 
slon, I’rtsidenejr 
Ifaglstrs'.a or 

IfaKistrsto of tbs 
first elsit. 

496 

Miaehlel b]r fire or 
expIeilTe tobetanee 
with intent to dee* 
traj t hoQte, tie. 

Ditto 

Ditto 

Kot 

ballablo. 

Ditto 

1 Traniportalioo 
for hie. or impri* 
ronmest of either 
deaerlption lor 10 
years, and fine. 

Court of S'liioa. 

437 

Miaeblef with 

iolent to deatroj or 
make ootale a 
decked veiael or a 
Teasel ol SO toss, 
borden. 

Ditto 

Ditto 

Ditto 

Ditto 

Impriseoment of 
either deocription 
for 10 years, and 
fine. 

Ditto 

438 

The mlacbief dra- 
ctlbed in tbe Uat 
section when com* 
mitted by fire or any 
explosiTe substance 

Ditto 

Ditto 

Ditto 

Ditto 

Transportation 
for IUh, or impri- 
sonment of either 
description for 10 
years, and fine. 

Ditto 

439 

Banning vessel 
ashore eiitb Intent 
to commit tbelt, 
etc. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of 
either description 
for 10 yeirs, and 
fine. 

Ditto 

410 

Miechiet commit* 
ted alter preparation 
made lot canaing 
death, or bnrt, etc. 

Ditto 

Ditto 

Ditto 

•Ditto 

] 

Iclasa. 


0/ Criminal Trespaix. 


447 

Criminal trespass. I May 

Sum- 

Bailable, 

Oom* 1 

Imprisonment of 


1 arrest 

mons. 


poand* 

either description 


j without 



able. 

for 3 months, or 


1 warrant. 




fine of 600 rupees, 


1 




or both. 


Aaj ilagistrate. 


131 
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OOcDCe. 

o a 
m o 

.S 

^ « s 

other a warrant 
summons shall 
larilf issue in 
irst instance. 

• 

‘S 

XI 

I • 

Punishment 
under the Indian 
Penal Code. 

By what Court 
triable. 
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<18 

Houso'trespass, 

May 

arrest 

rrithout 

rrarrant. 

Warrant 

Bailable. 

Com- 

pound- 

able, 

Imprisonment ol 
either description 
for one year, or 
fine of l.OOO 
rupees, or both. 

Any Magistrate. 

<19 

House-trespass in 
order to the commis- 
sioQ of an oSence 
punishable srith 
death 

Ditto 

Ditto 

Not 

bailable. 

Not 

com- 

pound- 

able. 

Transportation 
lor life, or rigo- 
rous imprison- 
ment for 10 years, 
and fine. 

Coart of Session. 

<50 

House-trespass in 
order to the com- 
znlsaloaefauoSence 
puolshable with 
traaeportatloa (or 
life. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment of 
either description 
lor 10 years, and 
fine. 

Ditto 

4S1 

Eoase*tre<pass in 
order to the commis- 
sion of an oflence 
punishable wlib im- 
piieonment. 

Ditto 

Ditto 

Bailable. 

Cotn- 
pound’ 
able 
vfhtn 
pervtis’ 
Sion i$ 
given by 
Court 
before 
leliich 
projeeu- 
flon is 
pending. 

Imprisonment el 
either desoriplioo 
for S years, and 
floe. 

Any Meglainte. 


If the oOenea is 
theft. 

Ditto 

Ditto 

Not 

bailable. 

Not 

com' 

pound' 

able. 

Imprisonment 
of either descrip- 
tion for 7 years, 
and fine. 

Conrt of Session. 
Presidency 
Magistrate or 

Magistrate of the 
first or second 
class. 

4 S3 

H 0 u ee-trespaas, 
haring made prepa- 
ration for causing 
hurl, aiianU, etc. 

Ditto 

Ditto 

Ditto 

Ditto 

D1 tto 

Ditto 

453 





Ditto 

Imprisonmentof 
either description 
for 3 years, and 
fine. 1 

Presidency Jfa- 
gistrale or Msgls- 
raU ol the flrit 
jr second class. 
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ronljbnent 
Qnd«r th# Indltn 
renal Cod#. 

Dy »hat Conti 
ItUbl*. 

I5< 

Ltsrkinc fcoisf** 
Irtfr*** cr boQi«* 
bmklti; in er9«r ta 
Ibe ccamt»»]fn ef 
ftn eficDc* rcntib* 
ill# will ImpTifcn* 
aeot. 

May 

arrrit 

vUbooi 

•arrasU 

Wirranl. 

Vox 

UiUU#. 


Iapri*onaeBto( 
•liber dweriplloQ 
(or S year#, and 
(lor. 

Coart ot&*e<ioT], 
Pr^#ld#Bcy Xagls* 
InUorMagiitraU 
'of lb# first or 
second cisss. 


1! lit cCeae« U 
thtit. 

Ditto 

Ditto 

Ditto 

Ditto 

ImpriioBacntof 
either dMcription 
(or 10 year#, and 
floe, 

Ditto 

159 

1 Lq^IIds boo##* 
tre#pMi ot boo##* 
bTCiklog ilUf pr»* 
pirilloD aid# (or 
cioilag hurt, •«* 
mo!(, etc. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ceorl el Betslos, 
rre«!deney Kagli* 
Irate or klsgii* 
trate bl the first 
elan. 

iSC 

Laikiog boo##* 
trerpMf or boo##* 
brtikiog bj olgbt. 

Ditto 

Ditto 

Ditto 

Ditto 

laprlroomentol 
either deteriptloD 
for 8 year#, and 
Doe. 

Conti of Seaaion, 
Z’raldeney 9fag|#< 
tnte or klagli* 
trate o( the first 
or second class. 

157 

Lorkiog hon##- 
tmp#<# or faoo##- 
brtikiog by olght 
in order to tbeeoa* 
aUilon ot aaoSeoc# 
ponUbible with 

imprItODment. 

Ditto 

Ditto 

Ditto 

Ditto 

ImprlxoDmentot 
either dtBcriplioB 
(or 6 yean, and 
Sse. 

Ditto 


11 the oCeoce 1# 
tbeft. 

Ditto 

Ditto 

Ditto 

Ditto 

•lapritonment o! 
either deecriptlon 
(ot 11 years, and 
fine. 

Ditto 

158 

XjOrkiDg boos#* 
trttptii or boQ#e- 
breaking b^ aigbt, 
after preparatlos 
aid# lor caa#iDg 
bort, etc. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Const of Session, 
Presidency Magi#* 
tnte Of Magls* 
tnte of the first 
class. 

1» 

' Orieroiu borl 

eaoecd rrhilst com- 
aittiog loikiof 

bOOi«'tKSpiS3 0: 

boose-breaking. 

i Ditto 

5 

Ditto 

Ditto 

Ditto 

TraneporUtlon 
(or Ilfs, Of lapri- 
sonment of either 
description (ot 10 
jean, and fine. 

Court o! Session. 
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rnnlibm»it 
Ond'f lb» Indian 
I'mel Od* 

Ty wb»l Court 
tnsbli*. 

Iti 

rorgfty lot \Yi» 
Curpcwe of cbealinR 

Eball 

hot 

arrest 

wltbont 

warrant. 

VVamnl. 

1 I«e\ 
bailable 

Mot 

pound* 

able. 

Itnprlaonmrnt 
cl either di^rlp* 
tion for 7 yrare, 
and fine 

Court ol fVssloo, 
Ttrsidinry tfigia* 
IrsU or Megle* 
Irete cl the lint 
elait. 

1C3 

PcfRtry lor Vb» 
parpoM of hftrminc 
tbe ropnutton of 
an j p«non, or koow> 

loR th*t It It likely 
to b« etod lor tbtt 
porpow. 

Ditto 

Ditto 

Dallable. 

Ditto 

IfnpfU'timenl 
ol elibef descrip 
tIon lor 3 years, 
and fine. 

Ditio 

i7t 

s«adQ« 
a lorc^ dooQCKot 
«bUh it koovQ to 
b« lorsed 

Ditto 

Ditto 

Ditto 

Ditto 

runUhment lor 
forgery of lueh 
document. 

8araa Court ai 
that by which the 
forgery it trlsbia. 


Wb<a tb« ferged 
docomcBt it a pro- 
tnlstory Bolt ol tb« 
OoTcmment of 

Icdit. 

May 

arrest 

without 

warrant. 

Ditto 

Ditto 

Ditto 

DUto 

Conti el Betiloa. 

<73 

Utkiog or ooon* 
terfeitlog a tool, 
plate, etc., with In* 
Uot to commit a 
forgery pnnlebablej 
under section <G7 ol 
tbe Indian Penal 
Code, or pottessing 
with like intentany 
each seal, plate, 
etc., knowing the 
same to be conoter* 
felt. 

Bball 

cot 

arrest 

witbont 

warrant. 

Ditto 

Ditto 

Ditto 

Transportation 
for life, or fmprl* 
■onmont of either 
description for T 
yosrs, and fine. 

Ditto 

<73 

Making or conn* 
terfeitlttg a teal, 
plate, etc., with 
intent to commit a 
forgery pnnlthable 
otherwise than 

nndei section 467 
ol tbe Indian Penal 
Code, or possessing 
with like intent any 
Each seal, plate, 
etc., knowing the 
same to be conntef 
leit. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment 
of either dcscrtp* 
tion for 7 year*, 
and fine. 

Ditto 
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PtzafshraeQt 
under the Indian 
Penal Code. 

By whit Court 
tciable. 

•474 

Having poasessioa 
ol & daeatneni, 
knowing it to be 
forged wltb Intantto 
u»e }tM gentune ; If 
the document is one 
of tbe deaotiptloa 
mentioned m sec- 
tion 466 at tbe 
Indian Penal Code. 

Shall 

not 

arrest 

withont 

warrant. 

Warrant 

Bailable 

Koi 

com- 

pound- 

able. 

Imprisonment 
of either descrip- 
tion for 7 years 
and fine. 

Conrt of Bessioo. 


11 tbs document 
ia one of the desatip- 
ties zaeotioned in 
eectlos 467 at the 
Indian Penal Code. 

Ditto 

Ditto 

Ditto 

Ditto 

Transportation 
for life, Ol Imprl- 
aODCDe&t of ehber 
deieriptioo for 7 
years, and fine. 

Ditto 

475 

Ooaaterfeiting a 
device oc mark used 
fet antbealicatlng 
documentadesceibed 
Ineectlon 467 at tbe 
Indian Penal Code, 
oc possessing OOUQ- 
terteitmacked mace* 
rial. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

■476 

Counteiteitlog a 
device oc mark used 
lot aatbenticstlog 
doatunsQta otbsr 
than those described 
la sectiou 467 c( 
the Indian Penal 
Code, oc possessing 
connterteit marked 
znaUrial. 

Ditto 

Ditto 

Kot 

bailable. 

Ditto 

Impciscament 
of either descrip- 
tion foe years, 
sad fine. 

Ditto 

477 

Frandnientir det* 
troTiog oc defacioe, 
or attempting to 
destroy or deface, 
oraecretisg » will, 
etc. 

Ditto 

Ditto 

Ditto 

Ditto 

Transrorlation 
or life, or fmpri* 
onment of either 
description for 7 
rears, and fine. 

Ditto 

477 

A 

Falsification of 
acocanlt. 

Ditto 

Ditto 

BoUobIs. 

Ditto 

Tmprisonmtnt 
/ «fJ«rr dtaerip- i 
ton {or year$, 
r fine, or toth, f 
c 

Court efSet»ion, 
rtiideney ifaysr- 
ijfs Of ifayli- 
afr o{ the firtl 
ast. 
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Ponltbment 
nndrrlbelDdian 
reual Codr. 

Dy wh»l Conti 
Irisbl*. 

4S9 

UiIcK • tftiM 
lr»de or prcptrlj- 
CQ»rk «Ub Intent to 
SecelTi or injare ' 
tar penon. 

Bball 

not 

arreit 

altbont 

warrant. 

Warrant. 

tUllaUe. 

Ce«* 
y^ued- 
4ttU 
%fhtn 
yrriait- 
Sion tj 
ptrrn 

If ttu 
Court 
U/att 
Sftifb 
fAe fro- 
tmiiort 
liy«ed* 
tap. 

Trapriwjnmml of 
cither d^Hption 
for 1 yrar. or 
fine, or both. 

rfcildcneySfsgii* 
tnte or IfiRlt- 
trite of the fint 
or second eitti. 

483 

1 ConaterfelUng n 
tnd* or property 
mark at«d b; 

I aoetbar.wltb ieUot 
to caoM damage or] 

Ditto 

Ditto 

Ditto 

Ditto 

ImpriseutDtBtef 
either deeenption 
for 9 yoart, or 
fine, or both. 

Ditto 

481 

Coooterfeltlog a 
pTopertj-mark aied 
bj a pnblioaerTaot, 
or any mark oied by 
him to deoolo the 
maoalacture. qua- 
lity, eto , of any 

Ditto 

Bum- 

mom 

Ditto 

ifol 

peuTui- 

able. 

Imprisonmentof 
either description 
for 9 yeors, and 
fine. 

Coort ofBessfoQ, 
Fresidenoy Uagis* 
trata or hlagla* 
trato of the first, 
olaaa. 

485 

Fraudulently mak- 
ing or baring 

poseessioa of any 
die, plate or other 
instrumeat f o r 

counterfeiting any 
publio or prirate 
property or trade- 
iiiatk« 

Ditto 

Ditto 

Ditto 

Ditto 

ImptlrQumautof 
either description 
for 3 years, or 
fine, or both. 

Ditto 

486 

Knowingly sell>o{ 
goods marked witi 
a counterfeit pro 
petty or trade-mark 

' Ditto 

Ditto 

Ditto 

ablt 
xoxtK 
permu- 
iton oj 
ih$ Court 
bifore 
toitichfAe 
projecu- 
tton ii 
ponding. 

Imprisonment of 
either description 
for 1 year, or 
fine, or both. 

Presidency hfa* 
gistrate or Magis- 
trate of the tint 
or sooond oltss. 
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under the Indlen 

1 Ecoftl Code. 

Hj whet Coart 
ttifthle. 

491 

Bctcg bossd to 
otteod 00 or rarpi; 
the vatsli of ft pcr- 
ftTO «ho li btipifii 
from yoath. no* 
loandDeti of tnlod 
or d)trft»e, ftnd 
rolcBUtUy emit- 
ting to do to. 

Ehkll 

not 

fttTMt 

wlthooi 

TTirrent. 

finm- 

moni. 

milftble. 

! 

Com* 

pODOd* 

ftble. 

Imprieonmentot 
either deocriptlon 
(or 3 montbf, or 
flee of SOOnpcM, 
or both. 

Freeldeoey M** 
glitnie orKegii* 
trftto of the flnt 
or lecond elatt. 

<93* 

.... 
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CnArTEH XX.— 0PPEKCE8 HELATIHO to MAnniAOE. 


A mta by deceit 
CACsiog ft women 
oot lewfally mar- 
ried to him to 
helicTethet the le 
lewfally married to 
him and to co-habit 
wUh him in that 
belief. 

6balt 

not 

artert 

withool 

warrant. 

Warrant 

Kot 

bailable. 

Net 

eom* 

poond* 

able. 

loprisoomeDtol 
either description 
for 10 years, and 
Soe. 

OB It o( fiiltlDB 

hlarrying again 
dating the lifetime 
of ft basband or 
wife. 

Ditto 

Ditto 

Bailable. 

Com- 
pound- 
abU 
mth 
permfe- 
aion of 
4h« Court 
btfort 
to^ich 
Iht prose- 
cution is 
ftndtng. 

Imprisonment of 
either description 
for 7 years, and 
fine. 

Court of Bes- 
sloD. Prealdenoy 
Magistrate or 

Magistrate of the 
first class. 

Seme oScnca with 
concealment of the 
former marriage 

from the person 
with whom Bubee- 
qaent marriage is 
contracted. 

Ditto 

Ditto 

BaitabU. 

Not 

ccm* 

pound- 

abte. 

Imprisonment 
of either descrip- 
tion for 10 years, 
and fine. 

Court of S*ision. 


tOmlttftd by Act ni Dl 1935. 
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SEB OODB OF CBIMIHAL FBOOEDtTBE. 
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Punishment 
under the Indian 
Penal Code. 

By what Court 
triable. 

496 

A peraon -nith 
fraudulent futen- 
tion going through 
the ceremony of 
being married, 

tuomng that he ia 
not therebyla^fully 
married. 

Shall 

not 

arrest 

without 

warrant 

Warrant 

Bailable. 

Not 

Com. 

pound* 

able. 

Imprisonment of 
either description 
for 7 years, and 
fine. 

Court of Session. 

497 

Adultery. 

Ditto 

1 

Ditto 

Ditto 

Oom- 

pound* 

able. 

Imprisonment 
of either descrip* 
tlon foe 6 years, 
or fine, or both. 

Oonrt of Ses* 
sion, Presidency 
Magistrate or Ma- 
gistrate of the 
first class. 

498 

Batioing or taking 
away or detain* 
l&g with aotimlosl 
intent a tnaitied 
wcaao. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment 
of either deserip* 
tion for 2 years, 
or fine, or both, 

Presidency Ma- 
gistrate or Ms|ii* 
trate of the first 
or second class. 


CHAPTER XXI.—DEPAMATION. 


Defamation. 

Shall not 
arrest 
without 
Warrant- 

Warrant. 

Bailable. 

Com- 

pound- 

able. 

Simple Impri- 
sonment for S 
years, or fine, or 
both. 

Court of Bessicii. 
Presidency Msgls- 
trata or Magis- 
trate of the first 
class. 

Printing or engtaT* 
log matter know- 
ing it to be defama- 
tory. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Baled printed or 
engraved substance 
oontaining defama- 
tory matter, know- 
ing it to contain 
■ueh matter. 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


CHAPTER XXII.—0BI5IINAL INTIMIDATION, INBULT AND ANNOYANCE. 



Iniutt intended to 

Ditto 

Ditto 

Ditto Ditto ( Imprisonment of I Any Msglstf*!®- 

COi 1 

prOToko a breach ot 



1 cither desoriptlon 1 


the peace. 



1 for 2 years, or | 
fine, or both. I 
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CniUINAL tSTIltIDATlOH. IKSTTt.T AND ANKOTARCn. 
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rcinlsbinenl 
under tbe Indian 
FentI Code. 

By wbatCoDtt 
Itlabis. 

£03 

Ftlia lUtamcnt, 
rcmonr, etc., cirsn* 
[•ted rnWh Intenl lo 
onia tnalloy or 
oSeaea the 

pabllc peaet. 

Shall 

eot 

amat 

wUhont 

warrant. 

Warrant 

Hot 

bailable. 

Kot 

com* 

pound 

able. 

Imprisonment 
of either deserlp* 
lion lot 9 years, 
or One, or loth. 

rreildeney 3Iagls* 
train or ilagls* 
trate ot the first 
class. 

S06 

Grimloal tntiml* 
diUon. 

Ditto 

' Ditto 

Bailable. 

Com* 

ponnd* 

able. 

Ditto 

^iVejidencyifa* 
ffutrattprJSayir- 
trait of th» fint or 
teomi class. 


II threat b« to 
ctOM deatlt flt grie* 
Tooi hart( etc. 

Ditto 

Ditto 

Ditto 

Not 

com* 

ponnd* 

able. 

Imprisonment 
o{ either deacrip* 
tion tor 7 years, 
or fine, or both. 

Court of Vision, 
PresldeneyMagli* 
trato or hlagia* 
trate of tbe fiitst 

elati. 

£07 

Cdmiaat iatiml* 
ditioa bf aaoo 7 > 
oiotu eotstnonlea* 
tioa or havlns t-tbeo 
preesotloa (o cea- 
coal wbeooo tba 
threat oomei. 

Ditto 

Ditto 

Ditto 

Ditto 

Imprisonment o! 
either description 
lot 9 years, in 
addition to the 
pnniibment un- 
der aboTo reotion. 

Ditto 

ooa 

Act eaaud b; 
iodaoing a person to 
beliere that he will 
be cendcred aa ob* 
ject of pirlne dis- 
pleasQre. 

Ditto 

Ditto 

Ditto 

Corn* 

pound* 

ailt. 

Imprisonment 
of either desorip* 
tion lor 1 year, 
or fine, or both. 

Fttsidency lla- 
gistrate or Magis- 
trate of tbe first 
or second class. 

fXA 

■UUeiiog 

word or mahingaar 
geatace lateaded to 
iasalt tbs modesty 
of a woman, etc* 

Ditto 

Ditto 

DtVio 

Com- 

pound* 

obit 

teh4ti 
per- 
miwon 
IS pivert 
bp the 
Court 
btfon 
whteh 
thepnu’ 
eutton is 
pending. 

Simple impri- 
sonment for 1 
year, or floe, or 
both* 

Fresidenoyhia- 
glstrate or Magis- 
trate of tbe first 
class. 

£10 

Appearing in a 
puMio place, etc. 
in a state of Intozi 
cation and causing 
annoyanoe to an] 
person. 

Ditto 

Ditto 

Ditto 

Not 

com* 

pound- 

abre. 

Simple impri- 
Eonment for 24 
honrs. or fine of 
10 rnpees.orboth. 

Any Magistrate. 
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OHAPTEB XXIII.— ATiraJMPTS TO COMMIT OPPBNOES. 
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c* 

Punishment 
under the Indian 
Penal Code. 

By what Court 
triable. 

611 

AttemptiDg to 

Accord- 

Accord* 

Accord- 

Com- 

Transportation 

The Court by 


commit ofisness 

Ing as 

mg as 

ing as 

pound- 

or imprisonment 

which the offence 


panishable with 

the 

ths 

the 

able 

not exceeding 

at temp ted li 


transpoiiation nr 

oSence is 

offence is 

offence 

wben the 

half of the longest 

triable. 


imprisonment, and 

one in 

one in 

eontom- 

offence 

term, and of any 



in each attempt 

respect 

respect 

plated by 

attempt- 

desoription, pro- 



doing any act 

ol which 

of which 

the 

ed is 

Tided for the 



towards the com- 

the 

A BOm- 

offender 

com- 

offence, or fine, or 



mission ol the 

police 

moos or 

is bail- 

pound* 

both. 



oSenoe. 

may 

warrant 

able or- 

able. 





arrest 

shall or 

not. 






wlthoat 

dinariiy 





, 


warrant 

iesne. 







or not. 







OrPEKCE8 AOA1N8T OTHER LAWS. 


It poBlsbable nitb 
doath, transportattoa or 
{mptlsonment tor 7 7 «ara 
or opwaidi. 


Hay arrest 
tritboat war* 
rent. 


WarisDt. 


I Kot bailable. 


Not oozo' 
poundable. 


Court et Bssslon. 


If ponltbable with 
Imprisonznsnt tor S years 
and upwards, but less 
than 7. 


Ditto 


Ditto 


Not bailable, 
except In 
cases onder 
ibe Indian 
Arms Act, 
1878, section 
10. which 
shall be 
bailable. 


If punishable with Im- 
piisooment tor one year 
and upwards, but less 
than 8 years. 


Shall not 
arrest with* 
ont warrant. 


Summons. 


Bailable. 


Ditto 


Coart ol Session, 
Presidency Magis* 
trate or Magistrate 
ot Ibe first class. 


Ditto 


Gonit of Session, 
Presidency Msgis* 
trate or Magistrate 
of tbs first or second 

I class. 


If punlsbable with lm> 
prlsonment for less than 
one year, or with fine 
only.- 


Ditto 


Ditto 


Ditto 


Ditto Any Magistrate. 
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SOnKDULE lU. 

{Sfe aretion 3C), 

ORDDfARY POWER? OP PBOVINCIAL irAOlSTRATES. 

Orrftnrtrjr PoiMr* f/fl ifajUlrett ef tha Third Ciati. 

(1) Power to amti, or direct the arreet e(, aod to commit tocuiiodf,* pcreottcom* 

mlttlog an oSesce In hii preaeoce. eectlea C4. 

(2) Power to ariret, or direct the arrcet to hUptr^coce of, ao offender, ecetlon Cd, 

(3) Power to rndorrc a warrant, or to order the rraoraJ ef an accoaed peraoo arretted 

Qnder a warrant, aeettona 83, fit and 80. 

<4) Power to litna proelatoallona fo caret Jcdiciallj lefore him, laetlon 87. 

(5) Power to attach and aell propertp end lo dujvtt e/ claim la effocAed jrojvrfp in 

eaua JodIcUlIp betora him, lectlon BS. 

(6) Power to ratore attached propcrtp, aectios 60. 

(7) Power to reqatra learch to be made for lettert and telegrsmt, leellon OS. 

(S) Power to laine toarch'warrani, ttcllon 00. 

(0) Power to endorta a aeareh-warrant and otder-deRrer; o! thing losnd, lectloa 00. 

(10) Power to eommaod anUwlal aticmblj todiiperao, eMtloo 137, 

(11) Power to Qte elrll force to ditpcrae onlawfat aeiemblp, tcclion 13S. 

(12) Power to rwinlre mUlutj loroeto ba naedtodlipenantlawtn) aiumhlp, laetlos IflO. 

(15) * * Omitted bp Act XVIll cM«3. 

(It) Power to eotborite detention net bran; defm/ioH tn tha evttody of thapclicaota 
peraon dating a police InretUgatton. ecetlon tCT. 

(Ito) Povef to poitporta (A« (true e/proerrt and anguiri an(o tha core Mmitlf, $Hlion K2, 
(is) Power to detain an ofleneder found io Court, ecclloD 3S1. 

(16) * * Omitted bp Aet XSXTII of mS. 

(17) Power to apply to Dlittict hfagletrate to iuoe eommltrloo for examination ef 

witneu, acctlon 506 (3). 

(16) Power to tccoret (otfeitod bond forappaaranoe before 'Maglitrato’e Conrt, leetlon 61|, 
end rrjuare frah taeurit]/. ttetion Slid. 

(iBo) PoKer to make order as to euitoiu ana disposal of property ptruling inquiry or trial, 
taeliort 6I6A. 

(19) Power to mabe order as to dleporal of property, acctlon 517. 

(SO) Power lo eoll property q( a euspeoted character, section 53S> 

(31) Poioer to ragutre ajffidavit an support o/applieaiion, section S30d. 

(33) Pouer to tnoAo local tn^retion, section 539 J3. 

II- — Ordinary Potcert of a Jfapwtrate o/ t/'S Second Class. 

(1) Tbs ordinary powers of a Megistrate oI tbe third olasa. 

(3) Power to order the police to torestigate an oQenee in cases in which tha blagistrate 
has jurisdiction to try or commit for trial, section 155. 

(3) Power to postpone and issne of process end to anjuire into a case or direct investi- 

gation, section 303, 

(4) * * Omitted by Aot XVIII of 1933. 

II7.— ^rdtnarp Powers of a ilayislrata of the Ftrst Class. 

(1) The ordinary powers of a bfsgistrate of tbe second clasa 

(3) Power to issne Bearch'wsrrant otherwise than in coarse of an tngnirf. section 93. 

(3) Power to iaane search-warrant for discorery of persons wrongfully confined, section 

(4) Power to require eecnrity to keep tbo peace, section 107. 

(5) Power to require security lor good beharioar, section 109. 

(6) Power to discharge snreties, section 126A. - 

(6a) Power to make orders as to focal nuisances, sectioti X33, , 

(T) Power to make orders, oto., in possession cases, sections 145. 146 and 147. 

(7a) Power to record statements and confessions during a police investigalion, section ISd. 
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i7aa) Power to authorise detention of a pereonin the custody of the poUcc during a pohce 
investigation, section 267. 

(76) Powsr to hold inquests, section 17i. 

(8) Power to commit tor trial, Eectlon 206. 

(9) Power to stop proceedings wb«D noeomplalnti section 849, 

(9a) Power to tender pardon to aecompliee during injuiri/ into case 6^/ litmsfiy, 337 

(10) Power to make orders of maintenance, sections 483 and 489. 

(11) Power to take erldence on commission, section 603. 

(15) Power to recover penaltj on forfeited bond, section 614. 

(12a) Power to require fresh security, section Slid. 

(196) Power to recall ease made over by Mm to another iTagistrate, section 658 (4). 

(13) Power to make order as to first ofienders, section 663, 

(14) Power harder released convicts to notify residence, section S6S. 

^ • — Ordinary Powers of a Su6*ditiisionat Magistrate appointed under section 23. 

(Ij Theordinarj powers of a Magistrate of the first class. 

(9) Power to direct warrants to landholders, eectlon 78. 

(3) Power to require security for good behaviour, section 110. 

(4) • • Omitted by Act XVIII of 1923. 

(5) Power to make orders prohibiting repetitions oi nuisances, section 143. 

(6) Power to make orders nnder section 144. 

(7) Power to depute subordinate Magistrate to make local inquiry, sootlon 118. 
f8) Power to order police investigation into cognizable case, section 166. 

(9) Power to receive report of poIice*offieer and pass order, section 173* 

(10) • • Omitted by Act XVIII of 1923. 

(11) Power to issue process for person within local Jurisdiction wbo has commilted an 

oSence outside the local Jurbdiction, section 166. 

(12) Fewer to entertain complaints, eectlon 190. 

(19) Power to receive polioe reports, seotion 190. 

(14) Power to entertain caees witbont complaint, section 190. 

(16) Power to transfer cases to a sobordioate Magistrate, section 193. 

(16) Power to pass sentence on proceodioge recorded by a sabordinato Magiilrato, sec* 

tfon 349. 

(17) Power to forward record of Inferior Court to District Magistrate, section 435 (3). 

(18) Power to sell property atfeged or suspected to bave-been stolen, etc., section 634, 

(19) Power to withdraw cases other than appeals, and to try or referthem for trial, 

section 528. 

(20) * ' Omitted by Act XVIII of 1923. 

V.— Ordinary Powers of a Disf rief Magistrate, 

(1) The ordinary powers of a BuVdivIsiooa! Magistrate. 

(la) Poerr to try juvenile o^enders, secfion S9 A. 

(3) Power to require delivery of letters, telegrams, etc., section 95. 

(S) Power to Issue scarcb'warrantsfor documeuls in custody of postal or telegraph 
sutbonties, section 96. 

(4) Power to require security for good behaviour in case of sodltloD, section 108. 

(5) Power to discharge persons bound to keep the peace or to be of good bebavlonr, 

section 134. 

(6) Power to cancel bond tor keeping the peace, section 19S. 

(Co) Power to order preliminary investigation by pjliee-ojficer nof telow the rani of 
Inspector in certain eases, section j9GJi, 

(7) Power to try summatllj, eectlon 260. 

(7a) Potcer to tender pardon to aeeomplKe at any stage of a ease, section 337. 

(S) Power to qnaeh convictlODs In certain casea, section 850. 

(9) Power to hear appeals from orders requiring security lor beeping the psaee or 
good bebavionr, secllon 406. 

(Sa) Power to hear appeals from orders of Magistrates refuting to accept or rtjscting 
sureties, section 406 A. 
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001 roi*tT to fc»M ct ttt«r twta eootlcUont br el Uj* r^ecod end 

third cH*re>, ircUon 407. 

(U) Powtr toc*ll lot rceord*. »«lton 435. 

(12) to crier inqvtry iila cortftaM JitnUui or cat/ cf orevifi iiie\argtd, 

irctisn 43€. 

(18) Power to order eotnollaeol, •eclloo 137. 

(14) Power to report ceee to High Conrt, loctlon 43S. 

(15) • • OmllUd by Act XXXVIl ol 1925. 

(16) ' ' OmUleAby *ctXXX"?«t.lW5. 

(17) Power to tprolnl perton to be Pobllo Proteeator lo perllcalir w«, eoellon 492 (91. 

(18) Power to itsue commlnloa lot ex^mitutloa ot wl|ne<s, •eellooi &C3 eod 500. 

(19) Power to bear appeali Irom or rerlM orderi paued coder eoctlooi 614, 615. 

(2C) Power to compel ratoratloa ol abducted female, leclloa 653. 


SOnCDULE IV. 

(Se« treltons 37 and 35.) 

ADDITIONAL POWEIIS WITH t\*niCir pnoVlNCUL SrAOISinATES KAY BE 
INVESTED. 

(I) Power to rt<]D!ro ceenrlly (or good be* 
haelocr la caM ot teditioo, teetion 108; 

(3) Power lo require aeenrity lor good be* 
barlcor. acetion 110: 

(3) * Omitted by Act XVIII of 1933 ; 

(4) Power to malceoidere problblllDg repetl* 
tloeeol oulsaseea, section 143 

(5) Power to make orders coder section 141: 

(6) Omitted by Act XVtII ot 1933 ; 

(7) Power (o isino process for person wllbio 
local jcrlsdletloQ who bas committed aa 
oOenco outside the local JorlsdloUon, see* 
ttoD 18C .* 

(8) Power to take cogclzacce ol oOeneeB 
opoo complalct, section 290 : 

(9) Power to take cognisance ol oflenees 
Upon police reports, section 190 : 

(10) Power to take eognlsancs ol oBences 
witbont complaint, section 190 : 

(II) Power to try Bummarlly, section SCO : 
(IS) Power to hear appeals from conTlotlons 

bj blagistrates o! the second and tbird classes, 
section 407 : 

(13) Power to sell property alleged or ens* 
pected to bare been stolen, ete,, section 634: 

(14) * Omitted by Act XVIII ol 1933 : 

(15) Power to trj cases under section ISIA 
■ ot tb« lodian Penal Code. 

(1) Power to make orders problbitiog n* 

I petitions ot nalsances, scoiion 143 : 

I (3) Power to make orders under section 144 ; 
I (S) * Omitted by Act XTIII of 1923 : 

I (4) Power to take cognisance of oflenees 

I ' upon complaint, section 190 : 

(5) Power to take ' cognlxanee of ofleneiB 
open police reports, section 190 : 

(6) Power to iransfer cases, ssetlon 193. 


BY TOE 
LOOAt 

OOVERNMENT. 


powebs with which 
A MA018TRATE OP 
THE FIRST CLASS- 
MAY BE INVESTED. 


Bt tub 
D lSTDlOT 
MAntHTBATE. 
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POWERS WITH WHICH 
A MAGISTRATE OP 
THE SEOOND CLASS ' 
MAY BH INVESTED. 


POWERS WITH WHICH 
A MAGISTRATE OP ' 
THE third class 
KAY BE INVESTED. 


POWERS WITH WHICH 
A 8UB-D1V1BI0NAL , 
MAGISTRATE lUY BE 
INVESTED. 


[SOH. 


/ 


Hi THE 
LOOAI. 

GOVRBMUBNT 


' 0)’ Omitted by Act IV oI 1909. 

Power to Tn*Ve otdara probibiting repstl* 
; tiona of nnlsaocea, section 113 : 

(3) Power to make orders nnder eection IH : 
(3(i) Power te record atatemenit and oon- 
/eaaioni during ai>olieatnveatig'ation,sectionlSi' 
(Sb) Potf^r to oufAortse detenlion, cf a 
\ person in the custodg of the police during a 
I police investigation, jecfion 167 : 

I (0 Power to hold Inquests, section ITt : 

(S) Power to take cognisance of offtnces 
I upon complaint, aeotlon 190 : 


{6) Power to taka oognleanca of oSesees 
npon police reports, section 190 : 

(T) Power to take eogniesnco of oStncei 
withont complaint, section 190 : 

(8) Power to commit for trial, section 306 ; 

(9) Power to make order as to first oOeoders, 
'seotion C62 ; 


By the 
DISTRICT • 
UAOtSTBATE. 


(1) Power to make orders prohibiting repeti' 
tioDB ctBoisaoees, seetioD 143: 

f3) Power to make orders voder seetioa 144: 

(3) Power to bold ioqoests, section 174 : 

(4) Power to take eognitaoee of ofleoces 
vpoD complaiot, section 190 : 

id) Power to take cogoitaBce of oSeneea 
-upon police reports, section 190: 


(1) Power to make orders problbitiog rs> 
petitions of nuhsoces, section 143 : 

(1) ' Omitted byAotXVIIIof 1923. 

By THB Power to hold inquests, section 174: 

LOCAli ' Power to take cognisaoco of offences 

GOVEBNIIENT vpon complaint, section 190 : 

(6) Power to take cognizance of offences 
open police reports, section l90 : 

16) • Omitted by Act XVHI of 1923 


' il) Power to make orders prohibiting repeti* 
ttoni of nnlasaces, section 113 : 

(2) * OmttUd by Act XVIII of 1923 : 

BT TOa • Power to hold ioqoests. section 174 : 
DISTRICT I i4} Power to take eogoiianeo of offences 
MAGISTRATE. I npon complaint, section 190 . 

I (5) Power to taka oogoizaneo of ofleocs* 
Ispon police reports, seotion 190 : 


f By toe C 
J LOCAb 
■) GOYERNaiBaT') 




Power to call for reeordf, seotion 433: 





To 


ronMB. 

EcnnDOLC V. 

(Sit tict%on 
FORMS. 

1— Summons to ah accused Pbrsok. 
{Sit ttelion CJ.) 
of 


JOSl 


WlIBRBAS 7 oar ottendtoM ii OMotitrj to OQi««r of {tlalt thorllj; (Kt offmtt 

jon ore bcnbj roqalrcd to »ppe»r la poraoo (or bj ple«d«r, ai fAe eito may (<) 
btlore lb«(lfa 7 utratf} cl 

on kb* 

day of • n*nia fall aot. 

Dated Ihu day ol l!> 

(Seal). (Sl^nalur#). 

II.— WAHnANT OP ARtlSET. 

(S/e aeefton 75.) 

To (none and del lynaHon efthti^ton ory>er«on: u-Ao uorare to tctculetUi teorrar.t.) 
WHBREAS of alandi charged with 

tbs oCence ol (ilal* tht efftnet), you are hereby directed to trreik tb* raid 
, and to prodoc* blm beforo me. Herein fall ool, 

Dated thla dtyol lO . 

(SmI). (Siyulure)* 

(Se« i/efien 7d ) 

T^ift trorronl may 6< endoraeJ oi /ollovt — 

If the laid iball gi*e ball hlmtelf io tb* lum ol 

erUh, ooe earely la the lum ol (or two luratiaa each ia the luin ol) 

to atUod beloro mo oa the day of and to eoatmue to to 

atteod ontil otherwise directed by me, be may b* releated. 

Dated tbit dsyol 19 (Signature). 


III.— Fond and cail-Bond after arrest under a Warrant. 

(See seclion 86.) 

I (name) ol being brought before the Diatrict Msgletrata ol 

{or at the eoit moj/ be) andec a warrant iesued to oompel my appearance to answer to the 
charge ol , do hereby biod myaell to attend io Ibe Court ol on the 

day ol next, to Answer to tbe aaid charge, acd to continue ao to 

attend until otherwire directed by the Court ; and, in care cf my making default borcin, I 
bind myself to forleit, to Hia Majesty the Eiog, Emperor of India, the sum of rupees . 

Daied this day of 19 , (^tpnafurr). 

I do hereby declare myself surety for the abovcoamed ol that be ihall 

attend before in the Court of oathe day ol 

next, to answer to the charge on which bo has been arrested, and shall continue so to attend 
until otherwise directed by the Court; and, Inoaseofbla making default therein. I bind 
myself to forfeit to Hii Majeity the King, Emperor of India, tha sum of rupees 

Dated this day of 19 • {Signature). 


17.— raOCriAMATIOH requirino trb afpbabangc op a person accused. 

(See teeiton 87.) 

WBEBBAS complaint has been made before me that (name, description and address) 
has committed {or la suspected to have ccmmitted) the ofienca of , punishable under 

seotion of the Indian Penal Code, and It baa been returned to a warrant of arrest thereupon 
(BBued that the eald (name) cannot be found, aod whereas it has been shown to my aitistactlon 
ISG 
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that tbe said {name) has absconded (or Is concealing himseU to avoid the eervice of tbe said 
wartaut) ; 

PiocIamatioQ ia hereby made that tbe said of Is required to 

appear at (place) before this Court (or before me) to answer tbe said oomplaint on tbe 
day of ). 

Dated this day ol 19 , 

(Seal). (Signature). 


V.— PBOOIiAMATlON REQUIBINQ THE ATTENDAKCE OP A WITNESS. 
s^e^ion 87.) 

Whereas complaint has been made before me that (name, description and address) bas 
committed (or is suspected to have committed} the oSence of [mention the offence cond^rlp) 
and a warrant bas been issued to compel tbe attendance of [name, description and address of 
the tcitnrss) before this Court to be examined touching tbs matter of tbe said complaint ; and 
whereas it bas been returned lo the said warrant that the said (nizme of sritness) cannot be 
served, and it has been shown ta my satlstactloa that ho has absconded [or Is eoncealiog 
himself to avoid the service of the eaid warrant ) ; 

Proclamation Is hereby made that tbe said (name) is required to appear at (place) before 
the Court of on the day of. next at o’clock, to be examined 

touching the oQence complained of. 

Dated thia day ot 19 . 

(Seal). (^iVnafurr). 

VI.— OBDCR OP ATTAOHMCNT TO COUPBI, THE ATTENDANCE OF A WITNESS 
(5ee section 8S ) 

To the poli$e>afScer ia*cbarge of the polioe*8Uttoa at 

WheseaS a warrant has been duly issued to compel tbe attendaoce of (nanis, descrip- 
tion and address) to testify coucernlogacomplslnt ponding before this Court, and It baa been 
returned to the eaid warrant that it cannot be screed ; aod whereas it bas been shown to my 
satlslsetion that ho has abscouded (or is eoncealiog himBell to avoid the eervice ol the said 
warrant) ; and thereupon a I’rcefamatton has been or is beinff duly issued and published 
requiring the said to appear and pve evidence at the time and place mentioned 

tbereiu, • • • •. 

This is to autbariso and requite you to attach by seizure the moveable property belong- 
ing to the eaid to the value of rupees which you may find within 

the district of and to bold tbe said property under attachment pending tbe fur- 

ther order of this Court, and to return ibis warrant with an endorsemeut certifying tbe 
manner of Its execution. 

Dated Ibis day of 19 . 

(Seof). (St^naturs). 


OSDER OP ATTACnUENI TO COUPBL THE APPEAnANCE OF A PERSON ACCUSED. 

{5c« section SS.) 

To Inam* and d/n^nalion of the person or persons who is or are to execute the warrant ) 
W’lIERCAS complaint has bean mvde before me that (name, description and address) 
bas committed (or is snipccted to have committed) tbe oQonce of pnoisbable under 

section ot tbs Indian Penal Code, »od It baa been roturned to a warrant ot arrest tbers' 
upon issued that tbe said (name) cannot be found ; and whereas it has been shown to my 
•atiitaelloo that the said (nams) has absconded (or Is concealing bimself to avoid lbs servleo 



Vl roflUF. tff'i 

o(tb« ftid vrtmDf): and tbcnapon • /Vm’dtaafi** Utn rr O ^*7^ l>»wl 

aci fQbHib»d rtqalriog Ibe tald lo arrMr to aotvir th* tald rlitm vH> in 

daji;asd vberraiibe raid li |‘ow«*rd ol tba follonlnit <tb«f than !**<!• 

pajloK rcTCDtie to OoTcrniatat lo Ibt alllaKa (or town) cl 

in tbe diittlct ot ,ritf ,»nd an otdet bat b«ra tnadt (or tba alta^bnant lb«r«<f; 

Vno an fambfrettnlred to attach (btttidrnrff^f b^ttltort and to bold (bt 

nndct atUcbtncot pcndlnK tb« tanbtrord<ro!tbit Cooft, andlortlarn Ibli warrant vUban 
eodoracncnt eertifftng tba taaontt of (tt ctecotlon . 

Dated tbii daj of 19 , 

CSral). (5{;narurf], 

OiiDtB Atinonisiuo AK ATTAcnunKTnTTnn DcrcTTCOJiMifsiONEn AaCOLLtcron. 
fSrc irrtion SS.) 

To tbe Depot; CosBiiifooct cf the DUtrkt of 

WnCREXa oarapUtat bai beeo made beton a« that (non/, <Lricr{/{lofi onJ ailr/tii 
baa eommltled (or li inipeeted to bate eornmltUd) tbe oScoce ot , puniibabie ooder 

lectioD c! tbelodiao reoal Cod*, and Itbaa bMD rdoreed lo a warriot of arrcet tbere* 
cpoQ {lined that tbe aald (nomr) eaaoat be toond ; and whetwat It baa b<«n ibenn lorn; 
satjjfaetloD that tbe aald (none) baa abacondod for }« ococealjog hlaaejf to aroid tbe •aerrlc* 
of tbe eald wamot) and tbcreopoo a rmcttmofion bo* been or (j Mnj duty (lived 
and pobllthed rc^oirlog tbe aaid lo appear to aoairer tbe (aid charge arftbto 

dapi ; tod wbcreas tbe eaid la poaaetsed ot certain laed pa;Iog tevcooe to Oorarn* 

tsaot in the tillage (or towoi of io the dlatriet of ; 

Yoo are bereb; aothoriied aod reqoeaWd to caoao tbe taid Uod to be atuebed, and to 
beheld coder attaehmeot peeditig tbe fortber order o( tblaCoortaod to eerllf; trttboci 
dela; vrbat joo ina; hate done in porsoaoceot tbU order. 

Dated ibis da; of 19 . 

(Sear/. (Sii/TuUure), 

Vll.— WABBANT IN TBE FIRST INSTASCC TO DRINQ UP A WITNESS. 

(See eectim fbf.) 

To (nant end dtsi^nalion o/ the poltee-ojfleer or vtfier perten or persons vfio ia or areto 
execute the varrant.) 

WREBCIS complatot has been made before mo that of baa for ia aoapected 

tohate) ccmmlUed tbe oSeoce ol (mention Ibe ofT'ence concueiy), audit appears libel; that 
fnam(. and tfeicnpfiono/tnlnni) can give otidenco coneeroing tbe aaideoospiatnt.aDd where* 
as 1 bare good and aofdeient ccaion to believe that be will oot attend ns a witness on the 
hearing of tbe aafd complaint unless oompetled to do ao ; 

This is to antborlse and rcqnire ;oa to arrest the tald (name) and on tbe 
da; ot, to being him before Ibis Court, to be examined touching the oflence com* 

plained of. 

Given under m; hand and the seal of tbe Court, this da; ol 19 , 

(Sea!). (Shnofure). 

VII.— WARRANT TO SEARCB AFTER INFORMATION OF A rARTlCUEAR OrFEMCB. 
(Sea section 96.) 

To (name and deiipnalion of the police-officer or ether ptrion orFcrsoni tcbofi or or« to (s«* 
cute tbs warrant.) 

Whereas information has been laid (or oomplatnt has been made) before me ot the 
ooBBirsioD (or suspected commiuioolot tbe oDeoee ol (mention tbs (•jTvnce eoncieify) and it 
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has been made to appear to ne that Ibe pfodixetlon of [ts^cify the thing clearly) is essential to 
the inqnir]' novr being made (or about to be made) into the eaid oSence {or suspected oRonee]; 

This is to authorise'’ftQd require 70 a to search for the said [the thing spedfieii ia the 
{detcribe the house or place or part thereof to which the search jsfo he eon;!nrd), and, if 
found, to produoe the sazae /orthviih bolore ihfs Court, rotursfcg thif srarrast, «eith an 
endorsement certifying what 70 a have done under it, immediately upon iti exeoution. 

Qivaa under my hand and the teist of thaCooit, this day o{ 19 • 

(Seol). (Sti^ROfure). 


IX.— WABR4NT TO SB&ftOH BDSPEOTED PLICB OP DEPOSIT. 
section Pd.) 

7o {name ond dertynofion of a poliee-offieer above the rank of a constable). 

Whereas information has been laid before me, and on dne Inquiry thereupon bad, I 
have bean led to halleva that the (describe the house or other place) is used as a place for the 
deposit (or sale) of stolen property (or if ‘for either of the other ^purposes erpressed *« the 
section state the purpose in the words of the seetson) ; 

This is to authorise and require yoa to enter the said bouse (or other place) with such 
assistance as absll be requited, and to ose, if neoassary, teasonabls force tor that purpose, and 
to search erery part of the said honaa (or*ofhery>f(ice, or*/ the Search is to be confined to a 
part, specify the part clearly), and to seize and take possession of any property (or doouments 
or.at!>mps. or seals, or coins, or t^scene objects, os the ease may bs)— Add {when the east 
requtrce *e) and also of any inetrumanta, and matstlala which you may reasonably bcliore to 
be kept (or the manufacture of forged documents, or counterfeit stamps, or false seals, or 
oouQterfelt coin (us (be cure mop be), and forthwith to bring before this Court such of the 
eaid thiogs as may be taken poeaesslon of, returning this warraut, with an endorsement eer* 
tifylug what you hare done under it, immediately upon its sxeeutioo. 

Given under my band and the seal of tbo Court this day 0 ! 19 

(Ssdt). (^ignafisri). 


X.— BOltt> TO KEEP THE PBAOB. 

{See section 107.) 

V/BBubab I (name}, lababltaat ol (plaoe),haT9 bcea called apoa to eatec into a bond 
to keep the peace, for the term 0 ! or tinM thecompMion of the inquiry in the maffrr 0 / 

now pending in the Court of , I hereby bind myself not to commit 

a breach of the peace, or do any act that may probably occasion a breach of the peace, during 
the said term, or unfil (Ac compfritoR 0 / (b«sa*<f*insuirp and in'eass of my making default 
therein, 1 hereby bind myself to forfeit to His ilajesty the Xing, Bmperor of India, tbe 
sum of rupees , 

Dated this day of 19 , tSipnafure). 


XI.—Bond fob Good Behavioub. 

ISre sections 203, 200 and 210.) 

WncRHAS I (name), Inhabitant of (place), have been called upon to enter into a bond to 
be of good bebavionr to Hii Majesty tbe King, Emperor of India, and to ail IXis subjeets for 
the term of (state the period), or until the completion of the inquiry in the matter of 
now pending in tbe Court of , I hereby bind myself to be of good behaviour 

to His Majesty end to all nil lubjeclt daring the said term or until the completion of the 
soti i’<s***s^F S ^sc of my making default tbiroln, I bind myself toforfeitto llii 

Vejeety tbs imnot rupees . 

DaUd this day et IB . 


19 . 


(Sijnatare). 
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ft fceni irilK »t.t({ui U (e erf^V— ‘V.'f 4a itttlj 4»tl»T6 tottfltts 

roretif* for the thevniiintd tktlhe »lll le cl feed t«heTVi>r la IIi* kfejcitj the Kirjt, 
Etnrcrarol In4l», and to *11 Itii fohjecli doHtg the i*fd tertn er unfit tf 

(he tnsulry ; Bod, (ncBee of hit totVInc deftoUthcrcIo, ire hind contlTM, jolelly end icTt- 
rally, to forfeit to htill*j«ty the inm of mpeet 
Dated thti dayof .19 

(fi^nofure), 

Xll.— SOMWOK9 ott iKTOnkJATiON or A vnonAiii.r. dhtach or TnT. iTAcr. 

(See uttion 114.) 

To of 

^N'nCRGAS It hat hero tcide to tyyrir (o toe byerrdihia iDfoTRsattcB that htoU tft 
tubilanee cf the (n/ornofton), and that }oa are likely to camiDlt a bre-ieh of the peace for by 
which act a breach of the peace will prolabty be oecaaloord), yon are hereby rc«]Qlrtd to 
attend In penaa ter by a dniy authorlied afral). at the cCec of tbs >faf(Ittrat« of 
on the day of 19 , at letro’clcck lathe fortnccn, to ibow caoie why yea 

shoold cot be required to cctcr Into a bond (or rnpeca Cvhen rurefiee are 

rrjuired, add, and alto to (It* aoeorlly by the bond of one (or two) at the tote nay le, lorety 
(or inretiee) la the mm of repeet (each i/ t'cre (Aan one)} (bat you will keep the 

peace tor the term of 

Given under ny band and the teal of the Coort, (bit day of 19 

(Seal). {Bignalure). 

Xni.— WABBAh’T or COilUmiEKT OK FAILCBB TO DSD BECURITY TO E8EP THE 

reicB. 

(See uttion 123.). 

To the Enpericttade&t (or Keeper) of (be Jail at 

WnCBEAfi (name and eddrtjt) appeaird before me la person (or by hie anthorued agent) 
oo the day of to obcdleace toa lommons calling npoa him to 

show cause why be ibould aot .enter into a bond (or rupees with one eurety (or a 

bond with two inteties each in rupees ), that he, tbo said (name), would keep the peace 
for the period of mouthi ; aod whereas an order was tbea made requiring the laid 

(name) to enter Into and fiod fueb eecarily owes rte ffcurtYp ordered wftm it dtfferj from 
that mentioned «n the lurnmoni), and he has (ailed to comply with the laid ordor , 

Thie is to sulhoiiie and requite yon, the raid SoperintendeDt (or Keeper), to receive the 
said (name) into your custody, together with tbiawsriaot, and him eafely to keep in the said 
Jail for the said peried of (term of emyriioneitent) unless he shall in the meantime be law- 
fully ordered to be released and to return this warrant with an Endorsement certifying the 
macnec of its execution. 

Given under my band and the teal of the Court, this day of 19 . , 

(Seal). (5>^na(ur«). 


SIV. — WARBAjjT OP Commitment on Failobb to find Becubity for good 
Bbiiatiodr. 

(See seefion 123 ) 

To sbe Buperintendeut (or Keeper) of tbe jail at 

Whereas it bat been made to appear to xno that ( name and deserist'oti, has been and 
is lurking within tbe district of having no oatensible means of subsistence (or, and 

that he it onbleto give any satisfactory account of himself) ; 
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or 

WlinniUfl evldAneo of tho Ren»n1 ohAMOtor of (iiania An^ rfr.<rWp{{oH) bai been ndJuced 
before mo nnd noonlcd, from Avhloh U fbnt ho U nn hibitunf robber (er house* 

bro'sber, «to„ ns case may b «) : 

Andvibereii on order boa been reoorded atatlnR the oisme nnd reiulrlnR the said 
(uAttir), to turnloh scourlty for Ida Rond UehAflour (or the term of {sldlt tha rsn’oif] b; 
(■iitorlnc Into A bond wllh oneaviroly (or two or morn surollei as (/is case mny bs}, hlmiaUfot 
fupeei , and the Bold aumiy (or etoh of (he asld iurotlos) (or rnpoes tond 

the laid (namf) hat failed to comply with the i-sid order and for Buch default has boon 
adjudged ImprUonment for fstafs (Ae (srm) unleit the Bald leourlty be looner furnished ; 

ThU ii to authorise and rotiulro you. the eald Buporintondnnt [or Keeper), to rooolve the 
eald (name} Into your cuitody, toRAther with thU warrant nnd him lately to keep In the 
lAld Jatl (or the Bald period of ((srm o/imprisonmsnO unless be ihall In the meantime be 
lawfully ordered to be released and to return this warrant with an endorsomont oertlfyinR 
the manner of tU eieeution, 

Qlvon under my hand and the Beat of the Oourt. this day o! 19 

(Sral). 

jev.-WAnuANTTO ntflOiiAnaH a rBiiaoM iMpnisoNco ok Paiciupr to Qivn SROi/niTV. 
(See stirfions JS 3 and JSt.) 

*ro the Buportntondent (or Keeper) of the J\tt at (or ctkrr 

efietr t>i trAes# rusfoify (Ae persen is). 

WnnuMAfl (name ftfid <fej<T(pHo»i o/ prisoner) svai committed to your eeustody under 
svarrant of the Court, dated tho day of , and has ilnce duly Riven leeurlty under 
leotlon of the Code of Orlralnel procedure ; 

or 

and there have arr^'^ to me santelontRrouudi for tl>c cplolon that 
without hasard to the community ; 

This is to authotlie and require you forthwith to dIsoharRe the aald 
custody, unloM he la liable to be detained (or aoms other c luie. 

OWen under my hand and the eeat ol the Court, Vh\e day d| 

(SaiO, 


he can be releaioil 
(nftris) from your 
19 

(SI.;fM(«rr). 


OftDRIt FOn TOR ItRMOVAli OF NUISANOrS. 

lSt 0 SA-fton JJ5.) ' 

d/s<*r«j’(fcni and ft.f,fr«s). 

WtltMiRAR it hss been made to appear to mo that you hare cauiAd an obstruetlon (jr 
nuisance) to personi uiinR the public roadway (or ctArrpu&.’is whloh.Pto., (cfrs.*ri}s 

(hsmad or puMk pAire), by, etc., (i(.a(r irAaf (( ia (A.i( ctuirs (At o^l!ruc((on or nnliitnor), 
and that luoh obstruction (or nultaaeo) Btllt cxlete ; 

or 

WnitllRAA It has been mode to appear to roe that you are earrylnj; ou ai owner, or 
ttiana(;er, the trade or occupation o| (tf.iie (A« r-irflrn/dr (Mis or occujkKa'at an t (As yltt* 
soKrrs il ts currud ou), and that the same la in]urieui to the pnbllo health (or comlort) by 
roosan (iritsbrse/tv (n u’tit wainnsr (As injuriJHi an cjussil, and ehould bo sup* 

pressed or tenxosed to a dlflsrent place ; 

or 

tVliruRAU it hai tten majs ti appear to roe that you are the owner (or ore In p<^Mwi{on 
o( or bare the conlnd OTsrl a certain lank (or welt cr excaratlon) adjacent to the public 
aray (Jru'rt^s (As lAcrrHsV-*'s), and that (ho eatety c( the public Is endangerv*d. by reason ot 
the esid tank or well (or eicirsUon] belns without a fence (or Iniecurely (enceJ) ; 
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VrnEBEAS. etc., etc., (a* caie may fre) : 

I do hereby direct Kod re«]ulre yoa «Uh!a Ut^ii Iht line affeirei) to Ulate to^af is 
Ttfuired to be done to abate (be nuieanee), or to aproar at io the Court ot 

OQ iho dny of next, *nd to ihow caom why this order iboald not b« 

enforced; 

Of 

I do hereby direct and rc'inlro you nithtn (state (He time ottoirei) to ce»a carrying on 
the uid trade or occQpsUon at the laid place, and not again to carry on the aame, or to 
reooTC the said trade from the plaoo nhero It is now carried on, or to appear, etc, ; 

Or 

I do hereby direct and reqelro you wlthla (state (betime atioved) to put op a saCQelent 
fence (state (be trtni o//enee and (be part to be/enced) ; ot to appear, etc. ; 

or 

I do hereby direct and require you. clo. (as the tote nay be). 

Olren under my band and the teal of tbo Goutt, this day ot 19 . 

(Seal). (Ssynature), 

X71I.— MAOISTBATC’S OrDCH COS*STlTOTIsa A JORY. 

(S^e section US.) 

bVnEBEAS on the dayot 19 an order nai tuned to (name) requiring 

him (state tb« efeel o/lke order), and whereas the aald (nams) has applied to me, by apotltioa 
bearing data the dayof foran orderappolotieg a Jury to try whether 

the laid recited ordet U reasonable and proper; I do hereby appoint (tbe nones, etc., of the 
Jive or more /urort) to he the Jury to try and decide theaald question, aod do require the said 
Jury to report thele decision with lu days from the date of this order at my 

office at . 

Gireo under my baod and the seal ot the Court, this dayof 19 . 

(Seal). (Sipnoture), 

XVIII.— •aiAaiSTBATE'S NOTICE AND PEREMPTORY ORDER AFTER 
TRE FINDINO BY A JURY. 

(See secliott Jt04 

To {name, descrtplum and address). 

I HEREBY give you notice that the Jury duly appointed on the petition presented by 
you on the day of have toood that the order issued on the day 

of requiring you {stale substanUatly the requustton sn the order) is reasonable and 

proper. Such order has been made absolute, and I hereby direct and require you to obey the 
said order within {staff (be time allowed), on peril of the penalty provided by the Indian 
Penal Code for disobedience thereto. 

Given under my band and the seal of the Court, this day of 19 , 

(Seal). (Sijna(Mre). 

XX— INJUNCTION TO PROVIDE AGAINST IMMINENT DANGER PENDING 
Inquiry by Jury. 

{See seetton liS . ) 

To (name, desariplton and address). 

Whereas the inquiry by a Jury appointed to try whether my order issued on the 

dayof 19 is reasonable and proper tsstill pending, and it has been made 

to appear to me that the nuisance mentioned in the said order is attended with so imminent 
serious danger to the public as to render necessary immediate measures to prevent aucb 
danger, I do hereby, under the provisions of aectioa 142 of the Code of Criminal Procedure, 
direct and enjoin you fortbwiih to {state plainly vhal is resutred to be done as a temporary 
safe-guard), pending the result of the local inquiry fay the Jury. ' 

Given under my hand and the seal of the Gontt* this day of 19 . 

(Seal). {Signature). 
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I hereby deoUrs myBell {or ire jointly and severally declare ourselves and each ol us) 
surety (or sureties) for the abovesaid that be shall attend at in the Court of 

, on the day of next (or on such day as he may hereafter be requited 

to attend), further to answer to the charge pending against him, and, in case of bis making 
defanlt therein, I hereby bind myself (or we hereby bind onrselves) to forfait to His Majesty 
the King, Bmpetot of India, the aum of rupees 
Dated this day of 19 

(5»yna<ure). 


XXVI.— BOND TO PBOSECUTE OR GIVB EVIDENCE. 

(See secfton 270 ) 

I (nami), of (pfoea), do hereby bind myself to attend at in the Court 

of , at o'clock on the day of next, and then and there to prosecute 

(or to prosecute and give evidence) (or to give evidenoe) in the matter of a charge of 
against One d.B„ and, in case of making default herein, 1 bind myself to forfeit to His 
Majesty the Bing, Emperor of India, the sum of rupees 
Dated this day o! 19 

(Si^naiure), 

ZXVII.— NOTICE OP COMUITKENT BV MAOBTRATE TO GOVERNMENT PLEADER 
(Seo sections SJS.) 

TnG Magistrate of hereby gives notiee that he has committed one for 

trial at the next Sessions ; and the Magistrate hereby instmets the Government Pleader to 
oonduet the pTOseoutlon of tbe eaid casa 

The charge against tbe accused te that, etc. (stale the offence os in the charge). 

Dated this day of 19 

(^l^nafure). 


XXVIII.— CITAROEB. 

(See sections SSI, S32 and 229.) 

(1)— Odaroes with o.vb Head, 

(«) 1 and offiAs of lfayufrate.<(e.,l hereby charge you (nome o/ accused person] 

as lollowi : — 

(6) That you, on or about the day of at 

waged war against HU Majesty the Bing, .Emperor of India, and 
On Penal Coda, S. 191. thereby committed an offence punishable under eeotion 13t of the 
Indian Penal Code, and within the cogoizance of tbe Court of 
BmiIoo [when the charge is framed bg a Presidency itagisirate, for Coaii at Session substitute 
High Conrt], 

(c) And I hereby direct that you be tried by the said Court on tbe e-ild obargo. 

[Siynnfure and seal of the Sfagiitratel. 

[To be substtluUd for fb)) 

(9) That yon. on or about the day of , at , with the intention 

of laduclng the Ilon'ble A. D., Member of the Council of the 
Caseation 191. OovemorOeneral of India, to lefnin from exorcising a lawful 

power as suob Member, assaulted such Member, and thereby 
oommilled an offenca punishable under eeetloo I9< of the ladlao Penal Code, and within the 
cognlsanee of the Conrt of Beaslon [or nigh Court). 
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t3) Tbit yon, being a pnWJo nmnt la tbe Derittmeni, directly acceptwl Jrotn 

foranetberpirty [tlati tht nanu], agntillnllira 
Oa section ICl. ether tb»n legal remoneralioo, nt » taotire for forbenriog to do *n 

olSclal act, nnd thetebycommltted so cSeoea paolibibla under 
section 161 of tha.IndUn renal Code, and stlihln tba coguleanea ef the Coart of Bcsilon [or 
Hlgb O^urt], 

(0 That yon, on or aboat tba day of , at , did [or 

omitted to do, ai fba eat$ noy be] snob coodnet being contrary to 
On aectlon ICG. tba proalalofit ot Act • aactloa , and known by 

you to be tirejndtetal to 

«nd tbsteby oommUted an oQenca punltbabta under coclloa 1G6 of lbs Indian Tenal Coda, 
and within tba cogolxanca of lha Coort of Beeiloo [tr fllgh Conrt}, 

(S) That yon, on or abont the dayot , at .In lha 

eonrea o! the trial of , belon •itatedln 

On cactlon 193, «Tldeneethai ** '* which itatement yon cither 

knew ot baUtaed to be talie, ot did not betiera to bo true, and Ibetoby commuted on odenee 
ptmuhabla under aectlon 193 ot tba Indian Tenal Code, and within the cognitaoee of the 
Court of Session [or IXIgb Court]. 

(Q That yon, on or abont the day of , at , 

committed enlpabla homicide cot amounting to murder, canilng the 
On tecMcn SOI. death ot . and thereby committed an oQenea ynnUbabla 

under section 301 of the Indian Paoal Cods, and within the cogni' 
janoa of the Court ot Seislon [or Iligh Coart). 

(7) That yon, on or about the day of « at , abetted 

the commltriott ot tnicida by P , a person In a state ot Intoxiea* 
On section 800. tlon, and thereby committed an oQeoeo poniebablo under see* 

tion 806 of the Indian penal Coda and within tba eogaitanea of lha 
Court of Bmsion [or EIgh Coort]. 

(3) That you, on Ot abont tba day of , at , voluntarily 

caused grievons hurt to , and thereby Committed an ofianoe 

On aectlon 835. puniehabla under section 335 of the Indian Penal Code, and 

within tbs cognitxDca of tbe Court of Session [or High Conrt]. 

(9) That you, on ot about tbs day of , at robbed 

[stats the name'], and thereby committed an oSence punishable 
On saotlon 393. under section 893 ot tbe Indian Penal Code, and within the oog* 

nizacee of the Const of Session [or High Court], 

(lO) That you, on or about tbe day ot , at , oommitted 

dacoity, an oSenee punishable under saotioa 395 of tbe Indian Penal 
OuBdotion 395. Code, and within the cogntzanoe ot the Oonrt of Session [or High 
Court]. 

[In eases tried by Zlagistrafes tubsMuU ”withiamy cognUsnce’' /or "within the oog- 
niranceot the Court ol Session," and in fe] omit "by the eaid Court".] 

(IIH CnABOES WITH TWO OB MOBB HEADS. 

(a) I [nams and o^e« of Uagistrate, ele.'J hereby charge you [name of accused person] 


(b) Firif.— That you, on cr abont the day ot , at , knowing a 

coin to be eounterfnt, delivered the same to another person by name 
On sootion 311. d.H., as genuine, and thereby oommltted an ofieoce punishable 

nnder leotionSllot the Indian Penal Code, and within the oog- 
niranoe ot the Oonrt ot Session [or High Coart}. 
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ffwontf/y.— That you, on et aboot the day of , at .knowing a 

coin to be counterfeit, attempted to ladtice another pereon, by name 17., to lecelreitas 
genuine, and thereby committed an offence punishable under section Sfl of the ladJsa 
Fonal Code, and within the cognizance of the Court of Bession [or High Court], 

(c) And I hereby direct that yon be tried by tbe eaid Court on the said charge. 

[Signalvre and seal of the Jfoyijfrofe]. 

[To he substituted for (6)] 

(2) P»rsf, — That you, on or about the day of , at .committed 

murder by causing tbe death of , and 

On sections 302 and thereby committed an offence punishable nnder section 302 of the 
301. Indian Penal Code, and within tbe cognizance of the Court of 

Session [or High Coort], 

, Secondly.— That yon, on or about the day of , at , by causing 

tbe death ol , committed culpable homicide not ameuating to mutdet, and thereby 

committed an offence punishable under section SOI of the Indian -Penal Code, and within 
tbe cognizance of tbs Court of Session [or High Cosrt}. 


(3) First •'That you, on or abont tbe day of , at , 

committed theft, and thereby committed an offence punisbable 
under section 379 of tbe Indian Penal Code, and within the 
cognizance of tbe Court of Bession [cr High Court]. 


On seetiODB 379 and 
882. 


Seemdiy.— That you. on or about tbe day of , at , 

committed theft, haring naade preparation for osnaiDg death to a person In order to the com* 
mitiiog of each theft, and thereby committed an oSenee ponlebable under leotion 382 of tbe 
Indian Penal Code, and within the cognizance of the Oonit of Session [or High Oeart], 


Thirdly.— That yon, on or about the day of , at , 

committed theft, haring made preparation for causing restraint to a person in order to the 
effeotirgof your escape after the committing of ench tbeft.and thereby comnsftted anofienoe 
punlsbahle under section 382 of tbe Indian Penal Code, and within the cognizance of the 
Conrt of Seesloa [or High Oouttj. 

FoiirtJiIy- That you, on or about tbe day of , at , 

committed theft, having made preparation for causing fear of hurt to a person In order to 
tbe retaining of properly taken by such theft, and thereby committed *00 offence punisbable 
Under Ecotioo 382 of the Indian Penal Code, and within the cognizance of the Oonrt of 
-Bession [or High Conrt], 

(4) That you, on or about the day of , at , {a tbe coarse 

of tbe io^nlry into,* .before , etaied in eridence 

Alternative charges that" and, that you, on or about the day of 

on see on , In the course of the trial, of botore 

aUted in evidence tbnt *' ", one of which statements you either know or believed to 

he false, or did not believe to be trne, and thereby committed no oOenco punisbable nuder 
section 293 of tbe Indian Frnal Cod#, and within the cognizance of the Coort cl Session [er 
nigV'Courl]. 

[In cases Iried hi/ Uagislrales substitute ** within my eogoizsnee "/or " within tbe cog- 
nlrance ol the Court of Session *’ and f» {#) omif ** by tbe said Court "]. 


filH— cnAnoc FOB TnEFT after fbevious Conviction. 

1 (nam# and o/ir# 0 / 2fay{s(raf#, «{&) hereby charge* yon (nam«o/ tA«.occuisd/srJ<m) 
at followi;— 

Tbs*, you. on or about the day of , at , committed tbeft, and 

thireby committed an offence panfsbahic andet jicctlon 379 of tbe Indian Penal Code, and 
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trUbln the cocnizanca ol the Court of Bcsilea [cr -f 

I M>ei«tr»t* J 

And 70U, the mid (nomi 0/ lh< ooctue^, tUnd further charged that jou. before the 
oommUtlog of the eald oQcncc, that ii to t\j on the d\j of had been eoD*tot«d by tbs 
(stale Court bj/ iehie?t eentielion vas bad) at of an offeuea punfibabls under Chapter 
XYIl of the Indian Penal Code vrlth luprieonmcnt for a term of three yean, that Is to aiy, 
the oQsneo of hoQie-broaklDg by night (deKrth* Ihe o/ence fn the tcor^ used in Iht section 
tinder tehich (he ucciurd tear eonrfefed), which conrlctlon ii atill In full force and efloet and 
that you are thereby liable to enhanced punishment under sectiOD 75 of the Indian Penal 
Code. 

And I hereby direct that you be tried, etc. 


XXIX.— WABBAhT OP COMMITMCNT OH A BCNTEKCC OP iMTItlSOHMEST OB FlHB 
IP passed bt a Maqibtbate. 

(See lectfont 245 and 258.) 

To (ha Sapsrintendent (or Keeper) of the Jail at 

WnciiEas on the day of 19 (name c/]j?nroner), lbe(ltt, 9nd, 

Srd. or (he ease nay he) prlsloner la cais No. o! the Calendar for 19 . was conTieted 
before me {name and ■ojT^ctaf designation) of the ofleoco (menfton (he offence or offences 
oonciselp) under aectlon (or acctioni) of the Indian Pena! Code (or of Act ), and was 

unteneed to [state (he punishment fully and dufiaclfp) ; 

This is to autborlM aod re^ntre you. the said Boperiotendent (or Keeper), to receive 
the said (prisoner's name) into your custody in the eald Jail, together with this ararranti and 
there carry the aforesaid sentence Into ezecotloo according to law. 

Olven under my band and the seal of the Conrt, this day of 18 • 

(Seal). (Si^naftirs). 


XXX.— WABBANT op lUrBISONMEHX OH FAltOBB TO BECOVBB AMENDS DV 

ATTAOintENTAND SALE, 

[See section 250., 

To the Supeclntendant [or Keeper) of the Jail at 

Whereas (name aiuf descrip(ton) has brought ogalnst (name and desertpfion o/(hs 
accused person) the complaint that (menfion «( eoncisefi/), and the same faas been dismissed as 
yalse and frivolous (or vexatious), and tb« ordor of dismissal awards payment by the said 
name of the complainant ol the sum of rupees as amesds ; and whereas the said 

sum has not been paid and au order has been made (or bis simple imprisonment In Jail 
lor tbe period of days, unless the aforesaid sum be sooner paid ; 

This Is to authorise and require yon, tbe said Superintendent (or Keeper), to rece(ve 
the said (name) into your custody, together with this warrant, and him safely to keep in the 
said Jail for the said period of {term o/imjirisonmenO, subject to the provisions of section C9 
of tbe Indian Penal Code, unless the said sum be sooner paid and on the receipt thereof forth- 
with to set him at liberty, relurntog this warrant with an endorsement certifying the manner 
of its execution. 

Olven under my hand and the seal of the Court, this day of 18 • 

(Seal). (Signature). 


XXXI. — Summons to Wit24eS3. 

(See eeolKms 68 and 252.) 

To of 

WnBBEAS complaint has been made before me that of has (or Is 

anspected to have) committed the oSanoe of (state the offence concisely toifb (ime and place), and 
it appears to me that you are likely to give material evidence for the prosecution; 
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[Son. 

You aro borob; summoned to appear before this Court on the day of next 

at 10 o'cloob fn the forenoon, to testify what you know concerning the matter of the said 
complaint, and not to depart thence vithoot Jeare of the Court ; and you are hereby warned 
that, If you Bbalt without just excuse neglect or refuse to appear on the said date, a warrant 
will bo issued to compel your attendance. 

Oiren under my band and the seal of the Oonrt, this day of 19 . 

(Sruf). (StpnaJurr), 


SXXII.~PBE0EPT TO DiSTBIOT MAQtSTnATB TO SUMMON JUBOKS AND ABSBSSOBS. 
(Xm section S2S.) 

To the District Magistrate of 

^V^EBEAS a Criminal Session Is appointed to be held in the Court-house at on 

the day of next, and the names of the petaons herein stated have been duly 

drawn hy lot from among those named in the revised list of Jonrurs and Asseasora famished 
to this Court ; you are hereby required to summon the said persona to attend at the said 
Const oi Session at 10 A.U., on the said date, and, within sceh date, to certify that yon hara 
done 10 in pnrauance of this precept. 

{Here enter the names of Jurors and Assessors). 

Q iron under my hand and the eeal of the Oonrt, this day of 19 . 

(Seal) . iSingnature). 


xxxin— Summons to assessor on Jubob. 

(5ee section 32$.) 

To (name) of (pfaee). 

FOBSUANT to a precept directed to me by tbe Court of Session of requiring 

youi attondaueo as an Assessor (or a Juror) at tbe next Oriminal SessloD, yon are hereby 
summoned to attend at tbe said Court of Session at {place) at 10 o'clock in the forenoou 
on the day of next. 

Oiren under toy hand nod tbe seal of office, tbb day of 19 . 

{Seal). {Signature).. 


XXXfV.— WABBANT OF COMMITMENT UNDER BENTENOC OP DEATH. 

(5ee section 3T4.) 

To the Saperintendent (or Keeper) of tbe Jail at 

WBEBCAS at tbe Session bold before mo on the day of 

{name tf prisoner), the (Ist, Jnd, 9rd, as fAe case may be) prisoner iu caso Ko. 
of the Oilcnder at tbe said Session, was duly convicted of the odence of culpable 
amonnttoR to mnrder nnder scelloo of the Indian Fenal Code, and sentenced 
death, inbject to the confirmation of tbe nld sentence by the Court of 

Tbit is to nntboriso and require you, tbe arid Superintendent (or Keeper], to receive 
the said (fTtsoner's name) into your enstody in the eald jalt, together with this warrant, and 
him thtre safely to keep until yon aball receive the further warrant or order of this Court, 
carrying Into effect the order of tbe said Court. 

Given under my hand and the seat of the Coart, this 
(SMf). 


19 r 

homlolde 
to suffer 


day of 


19 . 

(^Ipnofurs), 



V] 


ronus 


1095 


XXXV.— VTAnnANT OP EXrcCTIOM OH A BrSTSHCE OF DEATH, 

(5ri mitm 3SI.) 

To the EareriDtendent {or Keener) ol the Jell at 

^V^EREA8 (name r/j'riionrr), the (lit, 9nd,3rd. oi rdi* ruy ti<) priioner In Ceie 
Ko. of the Calender at the 6ei*ian held before me on the daj ol ■ 

19 , has been bj a warrant of this Coart, dated the da;f of , 

committed to yoor caitodj ondcr lentenee of death ; and wberene the order of the 
Coart of coofirming the laid eentenee hae been receired by thii Coert ; 

Thli ii to antberiie and require you, tbe eald Eaperlntendeot [or Ke<^t), to carry the 
eald eentence Into execution by eaaiing tbe eald to be hanged by the neck 

until he bedead, at ((me andy<tae« o/erwtifiofi). and to ntnm this warrant to tho Court 
with an endonement certifying that the eentence hae been exeealed. 

Ohen under may hand and tbe teal of the CoQrt, this day of 19 . 

(Seal). (^tynofure), 


XXXVr.— WAOnANT AFTER ACOllMOTATIOS OP A BENTESCE. 

(See tecHofiidSi andSSS.) 

To the Barerintendent (or Keeper) of the Jail at 

^VUEBEASat Be*<ioa held on the dayof . 19 . (norneo/yrtioner) 

tbe (let, Sod, 8rd, os the cote nop b«) prisoner (n Case No. of the Calendar at 

tbe said Besiieo, was eonrieted of the oficnee of . poniehabls coder section of tba 

Indian Penal Code, and seateneed to and was tbereupon committed to your 

eostody : and whereas by tbe order of the Court of (a duplicate ol which ie 

hsieaoto annexed) tbe punishment adjudged bytbe eald sentence hss been commuted to tbe 
poniihmeat of traosportetloB tor life (or at tht catt may 6e) } 

This ie to aatfaorise and require you, the caid Boperiotendeot (or Keeper), safely to keep 
the said (prisoner's none) la your custody in tbe raid jail, as by law is required, until he 
shall he delivered OTet by you to the proper authority aod custody for tbe purpose ol bis 
undergoing the punishment of trausportatlou under tbe said order, 


ij the mtUgaiti itntenet M oneoj %mpTvonm€nt,tay, aJUr thewordi " onstody in the said 
Jail" and " there to carry into executun tbe punishmeotof imprisoument under the said 
order according to Jaw." 

Given under my hand and the eoal of the Conrt, this day of 19 , 

(5so{) (S’isrnaturs). 


XXXVII.— Warrant to levy a Fine bt Attacement and Sale. 

(5<e seetum 386 ij) (a) ) 

"lo {name and designation of tha folteo-offieer or othsr fiersonor persons to?io ts or are to 
execute theKarranl). 

VJberbis {name and description of the offender) WK OQ the day of 19 , con- 

victed before me of the oSence of {mention the offence concisely) and eenteneed to pay a fine 
of mpees , and whereas tbe said {name), although required to pay the said fine, has not 
paid the same or any part thereof ; 

This it to authorise and require yon to aflacA ony moveable property belonging to the 
said (ftame) which may be found within tbe dietrict of ; and, It within {state the 
number of days or hours allowed, next after racA attachment the said enm ehall not 
be paid (or forthwith), to sell the moveable J7req>erf|r attached or so much thereof as shall 
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bo sufficient to satisfy the said fine, retaroiog this warrant, with an endorsement oertifying 
what you have done under it, immediately upon its execution. 

Given under my hand and the seal of the Court, this day of 19 , 

(Seat). ISlsnafnre), 

XZXVIIA.^SOND FOR APPEARASCE OP OFFENDER RELEASED 
PENDING REALIZATION OF FINE. 

(See section 388 ) 

WhCbeAS I (name), inhabitant of (jAaee), have been sentenced to pty a fine of 
rupees and in default of payment thereof to undergo imprisonment for 

; and whereas the Court has been pleased to order my release on 

oondltlonof my exeenting aboud for my appearance on the following date (or dales), nanefy.— > 
1 hereby bind myself to appear before the Gontt of at 

o'clock on the said day of next, and In case of making default herein, 

1 bind myself to forfeit to His Maiesty the King, Emperor of India, the sum of rupees 
Dated this day of 19 • 

(Signature). 

Where a bond with sureties is to lie ^eculed, add 
We do hereby declare ourselves snreties for the abovenamed that ha will 

appear belota the Court ol on the loHowing data (or dates) namely 

and In oase of his making default tberelo, we bind ourselves jointly and severally to forfeit to 
HU Majesty the Ring, Emperor of India, the sum of rupees , 

(5ijnflf«rs). 


XXXVIII.— WAbBANT op COMinTUEET IN OeBTAIN CA9BB OP 
CONTEMPT WHEN A FlKB IS lUPOSEP. 

(See section 430.) 

To the Superintendent (or Keeper) of the jail at 

WHEBSAS at a Court holden before me on this day (name and deJcripMon o/ f/ie 
o^ender) in the presence (or view) o! the Court committed wiiiul contempt ; 

And whereas tor such cod tempt the said [name of offender) has been adjudged by the 
Court to pay a fine of rupees , or m default to suflei simple imprisonment for the 

space of {slate the number of months or days) ; 

This is to anthorise and require you, tbo Superintendent (or Keeper) of the said Jail, 
to receive the said (name of offender] into your custody, together with this warrant, and him 
safely to keep In the said Jail for the said period ol (tm« of twprijonmeni). unless tbo said 
fine be sooner paid ; and on the receipt thereof, forthwith to set him at liberty, returoiog 
this warrant with au endorsement certifying the manner of its execution. 

Given under my band and the seal of the Court, this day of 19 . 

(Seal). (Siynafure). 

XXXIX.— UAOrSTBATE'S OB JODOC'S WABRANT OP COMMITME.ST 
OP WITNESS BEFOaiNO TO ANSWER. 

(5r« section AAS.) - 

To (name and descrijtien of officer of Court) 

WflEBEAS {name and descrijilum), being tummoned {or brought before this Court) as a 
witness and this day reqntred to give ovideocooa an inquiry Into so alleged ollenoo, refused 
certain question (iir certain qaestloss) put to him touching the said alleged ofionce, and 
doly recorded, witbont alleging any just excuse for such refusal, and for his contempt baa 
been adjudged detention in custody iot (tern of detention adjudged); 
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Tbit ts to aathoriie nnd re^jairo you to taka th« aaid (tuipif} IqIo co^lodj, aod bim tafcljr 
to ke«p In jroatCDttodf lot tba rpace o! dapa anleti in tho meanlimo hn thall 

content to bo examined and to ansHcr tba ^aestlonf aiktd ol him, and on (heiaitolthe 
said dajt, or fcrthwUb on eneh conienl being known, to bring bim before thliCoartto be 
dealt with according to Iiw, returning tbit warrant with an endoriemont certitjlng the min* 
net of its execution, 

Oiren under mp band and the irat of tbftOonrt, thif ' dij of 19 . 

(SmO. (Si^nrtfurr). 

XL.— WAiinAKT OF lirrnisoNwnKT os PAiLonn to fat siaintenakcb. 

(Sea arcfton 4S5.) 

To tbe Superiotendent (or Keeper] of iba Jail at 

^VnEIiBAS (none, detenpfion ond addreti), b«t been proved before ms to be povreticd 
cf tnf&cient moans to malnlaln hit wife (notnr), [or bit child (nome), who la by reason of 
(ifofe the reason) unable to mtlotain bertell (or himself)], and to have neglected (or rofuitd) 
to do so, and an order has been duly loide requiring tbe told (name) to allow to his said 
Wife (or child! lot maintenance tbs moothiy turn of rupees ; and whoreai it hat been 
further proved that tbe taid (name) in wilful discharge of tbs said order has failed to pay 
rupees , being the amount of the allowance for the month (or months) of 

And therenponan order was made adiadglug him to undergo simple (or 
rigorous imprisonment) in tbe said J«tt for tbe period ol 

This It to authorlss and require you, tbe said Superintendent (or Keeper), to reesiro tbs 
said (name) into yonr enitody In the esid jail, trgetber with this warrant, and tbers carry 
tbs ealdordsT into execution according to law, returning this warrant with an endorsement 
certifying tbe manner of its exeeuucn. 

Olvenundet my band and tbe teat of tbe Court, this day ot 19 > 

(5ra{ ) (Siynafure). 

XLI.— WAnCANt TO ENFOnOE TIIB rATMBNT OF MAINTENANCE BY 
ATTACIIUHKT AND SALE. 

(5<c seclton <58 ) 

To (name and df«jnalwn o/ the inltce-oj^er or other person to exeeufe tla warrant), 

WnBBEAS an order has been duly made requiring (name) to allow to hia said wife 
(or child) for maintenance the monthly sum of rupees , ond whereas the said (name) 
in wilful disregard of the end order has failed to pay rupees , being the amount of 

tbe allowance for the month (or months) of , 

This is toauthorise and require yon toaffaoA any moveable property belonging to the 
said (name) which may be found witbiu tbo district of .and if withm {state the 

nuvtber of days or hours allowed) next niter each attachment tbe eaid sum shall not be 
paid (or forthwith! to sell the moveable property OtfacAed, or so much thereof as shall be 
eufficient to satisfy tbe eaid sum, returning this warrant, with an endorsement certifying 
what you have done under it, immediately upon its execution. 

Qiven under my hand and the seal of the Court, this day ol 19 . 

(5eaf). (•Si<)nafure). 

XLir.— BOND AND bail-bond ON A PEELIMINART INQUIEY 
DBFONB A AIAQISTBATB. 

(See srrftons 496 and 499.) 

I (name), of (place), being brought before the tfagUtrate of (as the case may bei charged 
with tbe offence of , and required to giro security for my attendance in his Court 

1S3 



1098 


to /„„„( , ' **w os.io.1 a. '■ I°>, “ro»r t,fo„ (t, ® •looM :■ 

^^<,70 


SsiS§^?isS-'S4;.T-~s 

?'■“■ ■■» oa^ "“'' >“• ■'■OOH He I 

a.,., 

xi.trr_,„._. • • 


‘f aar.^“ '=”“«■ ““tod H, '’•' , 

PtoceaS/ '°'“““> a-'d exleiej , t, your custody 

^Ort, 

dOfof IS 


0/ 

xtrv.-WARa^j...^ "'■' — • 

ATr^ogjjgjjy 

® *ho rolJcc-oflica, jg . *eotwn S14 1 ^O^CE a Bqwd. 

■‘.i^-=i5.:.*:,r;r“--. 


tbo K«f, Empero, oI lL‘, '■""Soltaoc, .aT^ •'aieoo,, i., ,,„ 

'“'O' o/wee,, !.„ V^'*' ■"■= 01 „;r , " '’'■ d.(.all , «» 7' 

Wj p,j ; ” t”' foliee (o ilmr/.' ST’"'"t' ■'" 'JoioUT]"" ‘° ! 

•»"»o7bX’“ •“T-ao^eoW. „ 

»«« Court, tfti, 

d.7 0f ,, 

iSii;nalur 


p” TO 

'^"■=--00 He »' 

“''bt.taau., ■’Vol 

d«7 of ' of (, 

• *n4 bound 70 


y] 


ronuB. 


im 


In deUnn rtierwl to lotle\l llie inm tl tope« to Illi l}i« Kbf . r.wpfnt t! 

lndl»; BDd wheroas the wld (mbw) h*i talM to appear before tbit Coart. and Ij nawo cl 
inch defanh fca hart forfeited the tfomald cam of ropcei 

Yonarohcrebyrequln^topay thaeaidteoaUyocrhow eta«<*, wUbto d»j» 

from this date, nhy payment of the tsld tom thoofd net bt enforced apalnityoa. 
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(Srdf). 


(St^notari) 


XLVl.— NOTICE TO BunsTT OP PoRPErronE OF BOND ron Good Bkh ivioub. 
(See uetion 5J4,) 

To of 

Whereas on tha dayol ,19 , you became larety by 

a bond for (nome) of (place) that he wontd bo ot good behavioor forthe period of and 

bound yoarsell In defanU thereof to lorteU the enm ot ropeei to Ifis 

Majesty the King, Emperor of India ; and nhercae the said (name) haa been conrlcled of the 
oSence of (mention the o^eticeconclielvlcommitlcdainceyoa became luebinrety, whereby 
7onr aecnrltT bond has became forfeited; 

, or to choir cause withia 
o! 10 , 


Ton arc hereby repaired to pay tbecald penalty of rupees 
days why It aboold not be paid. 

Glren under my hand and the scat of the Conit, this 
(Seal). 


(Sipnalurs). 


To 


XLYll.— W abbant op attachubnt against a Bdbbtt 
(S ee eeettoA 5U.) 
ot 


Whereas (name, description and oddrese) has bound himself as aorety for the appear* 
ance of (mention the condition of (he bond) and the said (name) has made dafanU, and 

thereby forfeited to His Majesty the King. Emperor of India, the sum ot rupees ((he 

fenaUy in the bond) ; 

This is to anthorise and require you to attaob auy moveable property of tha said {name} 
which yon may find within the dtatrlct of , by seizure and detention, and, it the said 

amount be not paid within three days, to sod (be property so attached, or so much of It as 
may be snfficient to realize the amount aforesaid, and make return of what yon have done 
under thie warrant, immediately upon its execution. 


Given under my hand and the seal of the Court, this 


day of 


(S>9»afwrs). 


YTfYin. — ^W arrant op Commitubnt op the Burett op an accused person 
Admitted to bail. 

(See eeetioa 514.} 

To the Bupciintendent (or Keeper) of the Civil Jail at 

Whereas (name and deicriptime/eurety) has bound himself as a surety for the 
appearance of (stats the condition of the bond) and the said (name} has therein made defanlt 
whereby the penalty mentioned in the said bond has been forfeited to His Majesty the King. 
Emperor of India ; and whereas (he said (luime of turely) haa, on due notice to him, failed to 
pay tbo said sum or show any sufficient cause why payment should not be enforced against 
him, and the same cannot be recovered by attachment and sale of moveable property of bis, 
and an order has been made for his impriconmest in the Civil Jail for /jpeeify the period ) ; 
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This is to aotborlse and reqaire ;oa, the said Superintendent {or Keeper], to raeehe 
the said (name) Into your custody rrith this srartAnt and him stfely to keep In the said 
jsil for the Bald (tfrm 0 / impfesonment), and to retnrs this warrant with an endorsement 


certifying the manner of its ezeention. 

QWen under my hand and the seal ot the Court, this 

dsy d1 

19 . 

(Seal). 


{Sijnalare). 


XLIX.— ITOTICB TO THE PbINCIPAL OF FORFEITUBE OP A BOND TO KEEP 

THE Peace. 

{See section Sli.) 

To {name, deicri^tion a*ii ddreis), 

WbebbAb on the day of , you entered into a bond not to 

commit, eta< (os in the bond], and proof of theforfeitoroot the same has beangtren before me 
and duly recorded ; 

You are hereby called upon to pay the said penalty of rupees or to show 

oausQ before me within days why payment of the same should not be enforced 

against you. 

Dated this day of 19 . 

(Seal) (^iynature). 

L.— WAHBANT to attach the PBOPERTt OP THE PRINOIPAD ON BREACH 
OF A BOND TO KEEP THE PEACE. 

(See section Sli.) 

To {name and deujnation 0 / police cjfficer), at tbo poIiee*statien of 

WnEQBAS (nOme and description) did, on the dsy of 29 .eater into 

a bond for the sum of rupees , binding himself not to commit a breach of the 

peace, etc. (as m tiie bondt, and proof of the forfeiture of the said bood has been giren before 
me and duly recorded ; and whereas notice has been giTen to the Bald (name) calling upon 
him to show cause why the said sum should not be paid, and be has failed to do bo or to 
pay the said sum ; 

This Is to authorise and require you to attach by seizure moTeabls property belonging 
to tbo said (name) to the tsIuo of rupees which you may fiod within the distriotof 
and, if the said sum be not paid within , to sell the property bo attached, or so 

much of it as may be sutCcient to realise (bo same ; and to make return of what you have 
done under this warrant immediately upon Ua execution. 

Giren under my hand and the seal of the Oourt, this day of 19 . 

(Seal). (Signature). 

LI.— WARRANT OF iMrRlSONilE.NT ON BREACH OF A BOND TO KEEP THE PEACE. 

(5rs teclwn Sli.) 

To the Superintendent (or Keeper) of the Giril Jail nt 

WHEREAS proof has been glton before me and duly recorded that (name and descTi})lioit) 
has committed a breach of tbo bond entered Into by him to keep the peace, whereby he has 
(orleltcd to nil Majesty the King, Emperor of India, the sum of rupees and whereas 

the ea!d (name) has filled to pay the said sum or (0 show esuse why the is!d sum should not 
be psld. although duly called open to do ao, and paynoent thereof cannot be enforoed by 
attachment dt his moreablo property, and an order has boon made for the Imprisonment of 
(be said (none) In lbs Cirlt Jail for the period of (frrwt of inprUonment ) ; 
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ThU U KQibotU* tod Tc^a(it }oo. tb« ta^d Softrlnttndtnt (cr KrfftT) ct tbc tatd 
CUil Jail, to rfc<lre *«1d (ndm*) Into jovt cmlcdf, logethtr withibla warrant and l>lm 
aatalj to ketp In the laid jail lor t)i« aald period c! Unne/ I'mjTironnrfil) and to rtinm 
that warrant wUb on cndoriement cerlll; I hr the manner of lU ezrcatlon, 

Olren cnder rap hand and the teal olthe Court, tbli dap of 19 . 

(Seal). ISifjMturt). 

LTL— WABRAKT OF ATTAcnUCNT ASD SAIK OS FonFEITCnn OF BOND FOn 
GOOD BcnAriOtTK. 
iSte iteliott St4,) 

To the pollee-cIGcer in charge ct the rorioe*aUt3on at 

WncHGAS (none, ^ereriplicn ondoif^rfit) did on the dap of 19 , rItcs 

iKaritp hp bond In the anm of npeas for the good heharieur of (nam/. rhr., o/fAa 

pnnctpol), and proof has been gWrn before me and dulp iccordtdof the commUalcn hj the 
laid (nonr) of the oOence of whcrcbp Iba lald Lend Laa beenforfeltcd ; and 

whsreaa notice hai been glreo to the aaid (name) calling npon him to show canrewbp the 
laid Bom ihonid net be paid, and he hat failed to do to or to pap the told antn ; 

This is to anlhorlae and reqniro pou to attach hpaclrnre morcable propertp helongiog to 
the aald Inoma) to the raise of rupcce wltich poo map find wltblo the diatrlet of 

and, U the aaid sain he not paid within , to Mil the properip to atiaefaed, 
or to mneh el It, ae map be infflcient to realise the same, and to make retsm of what poa 
hare dona under this warrant (mraedUUlp npoo tu etecntlon. 

Qlreo under mp hand and (be seal of the Court, this dap of 19 . 

(SfpnafMri). 

LTll.— WARBAST of iMPBXSOSkltKt OS FOBFEmJB’BOP BOSO FOB GOOD BCnAVlOtXft 
ISet aeeftondif). 

To the Boperistendent [or Keeper of the Civil Jail at 

Whereas (nofne detenpfien and oddreas) did on the dap of 19 , 

give leenritp bp bond lo the sum of rupees lor the good hehavioar of (name, 

efo., of ih! pnneipol], and proot of the breach of the raid bond has been Riven before me and 
dnlp recorded, whetebp the said (name) has forfeited to Hie kfajestp the King Cmpcror of 
India, the sum of rupees , and whereat be has failed to pap the said anm or to show 

cause whp the said aum ahould not be paid altboughdulp called upea to do so, acdpapmect 
thereof cannot be enforced bp attachment of his moreable propertp, and on order has been 
made for the inpnBonmcnt of the said (name) in the Civil lad for the period ol [Itrm of 
tmprisonmenf) ; 

This is to authorise and require poo, tbe Superioteedent for Keeper), to receive the said 
(natn*) Intn pour custody, together with this waecant, and him safelp to keep la the said jail 
for the avid period of (term o/ smprtronmeHf) returning tbia warrant with an endorsement 
oortilping the manner ol Us execution. 

Given under mp hand and the aeal of tbeCourt, thfi day of 19 . 

(Srol) (Si^nofura). 
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472, 483 


transfer of, by OoTemor General In Cotfocil & 627. 
ttansfet of, by High Coutt S. 626 


989, 990 
... 956 

941, 951,952 


Appcsranco — 

attest for, an breach o( bond'S. 92 yjyy 

attachment on failure of S, 88 yoj 

bond for, before Msgistiate when released by police B. Igg 305 

of accused may be dispensed wUb and aftetwaxds requited 6. 205 389, 890 

power to take bond for, from person present In Court B. 9l 107 

power to compel, of persons absconding 8. 67 .99,100 

security for, of lunatic pending tiiaf 6, 466 ... 837 

restoration of attached property on, B. 89 ... 105 

when personal, be dispensed with 8s. 116,205 161, 889, 300 

Appellant 

abatement ol appeal on deatb ol, 8. 431 753 

notice of appeal to be given to. S. 423 ... 75$^ 757 

eppoftnnlty to be given to, before rejeotlog appeal ^8. 421 763, 753, 754 

power ol Conrt to dispose of appeal in the absenee ol, 8. 420 ... 751 

release of, on bail pending appeal S. 496 ... 777 


Appelltite Court- 

can order commitment In case czeladvely triable by Besslons Conrt 
B. 423 (1) (6) 


758. 765 
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Faoes 
768, 7G3. TM 


Appellate Court— (eoncid). 

can order re*trial b; any sabordloate Court S. 43d (1) (b) 
duties of, S. 433 ••• 

High Court may ezerclsa powera of in rayision 6. 439 (1) 606, 815, 616 

limitation of power of, to intarfare with jury's verdict 8. 433 (3) 753, 773, 773, 774 
may alter finding or Bantanea or both 8. 433 (1) (b) 758, 767, 768 

may direct commitment for trial 6. 433 (1) (a) 758, 7C5 

may alter finding maintaining the sentence 6. 433 (1) (b) 758, 765, 766, 767, 768 

not to alter a finding of acquittal toone of eoDVietion 8. 433 ••• 766 

power of, not to altar finding of acquittal to cnaoi conviction B. 433 ... 7G5, 766 

power of, to reverso finding of jury 8. 423 (2) 768, 772, 773 

power of, to demand ceeurtty on conviction 8. IOC (3) •» 126 

power of, to order new trial quashing conviction 8. 423 (11 (a) 758, 763, 764, 765 

power of, to order new trial on error in charge S. 232 
power of, to quash oonviotion in summary trial 8 264 
power of, to release on probation of good eonduet B. 562 (1) 
power of, to release after admonition 8 662 (2) 
power of, to order notification after relesae 8, 565 
power of, to suspend sentence pending appeal 8. 426 
power of, to make incidental or consequential order 8. 423 (1) (d) 758, 770, 771,772 
power of, to release appellant on bail pending appeal 8. 426 ... 777 

power of, to admit appeal without copy of judgment 8. 419 760,751 

poweiol, tograntpermlstiontotry when lower Court is disqualified 

a* 650 ... 997,099 

ptocedurs when Judges are equally divided B. 439 •« ^81, 783 


429 
■ 615 
... 1007 

... ^1003 

1016, 1016, 'l017 
... 777 


Appllcfitloa— 


adjournment of case on, 8, 626 (8) 9*3, 952, 963 

by Qovernment for transfer of case 0. 626 .*• ' 949 

by Sob'SIaglstrate to J>istr)et Ifsgistrate for issue of commission 

S. 600 91* 


for appointment of jury to try whether removal of nuisance Is proper 
8185U>) 

for commission to examine wKoesees 0. 5031 ... 

or restoration of attached property barred If made after two years 
S. 69 

for transfer, to be supported by afBdavit B. 626 (4) ••• 

for transfer of appeal to bo made before commencement of bearing 

8. 62G, (8) 943. 952 


195 

911 

105 

943 

953 


Appointment of— 

Additional District bfagfatrate 8. 10 f3) 
Assistant Sessions Judge 6. 9 
Benches of Presidency bfagUtrates S- 19 
Chief Presidency Magtslrata 8. 16 
Justice of the Peace 8. 23 
Presidency Magistrate & 18 
Receiver under 8. 146 
Besfioni Judge 8 0 
Special Magistrates 8.*14 

Apprehension— 8re AnncsT. 

of persons to bo tried by Cooit-inartUI B. 649 


37 

SO 

48 

47 

60 

47 

255.238 

80 

41 


993 
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Approver— Pages 

ceitiflcsia ol Poblle Prosccutot to pnteeat«, 8. 939 (1) ••• C13,C13 

commitmeat of. 8. 839 C13. CIS, Cli 

examination of. compulsory at Scsstooa 8. 837 ••• 

srantlos locus pcnitantlae to. Is discretionary ... CIS 

how far protected 8. 839 C19, C13, G14 

joint trial of, not permitted 8. 839 (1) ... Ct9 

procedure tn the trial of 8, 339A ... CIS, GIG 

re*arrest of, 8. 337 ... CIO, Gil 

refnaal of, to giro evldaneo 8.839 ... C19 

sanction of High Court necessary to prosecute, for perjury B, 839 (3) ... C13, CIS 

statement by, may be given, in oridence 8. 839 (9) ... CIS, CIS 

statement of, not covered by, B. 1C ... CIS 

Arbitration- 

reference to, and award bovr far can beasedtodeelds question of posses* 

■ion nnderS. 115 ... 238 


Arxuments— 

Heating, of Connsef, Its value S. 839 


C17 


Arms Act- 

place of trial for oSenees under 8. 181 ... 328,829 

Arms and Amunltlon Lawn- 

place of trial of eSeoces against, 8. 181 ... 823 


Aftny^ 

exemption of persons lo, from serving as jurors or assessors B. 820 .. 

power of ofBcers of, to disperse unlawful assembly B. ISI 
power of police to arrest deserters from, without warrant 8. S4 

Ariny Act- 

Advocate General to apply to Higb Court to commit or transfer case 
under S. 52GA ... 

High Court's power to transfer to itself for trial offences against 8. S2CA. 

Arrest— 

by or in presenoe o( Magistrate 8. C5 
by private persons 6. 59 

by military, of persons forming unlawful assembly 8. 130 
compensation for gronndless, in Presidency towns, B 553 ... 

detention of persons on, 8 €1 ... 

doors and windows may bs bralcen open to make. 8. 48 ... 

evasion of 8. 40 ..« 

how to be made S, 46 

mode of searcbiog women on, S. 53 ... 

of acensed on appeal against acquittal B. 437 ... 

of vagabonds, habitual robbers, etc., S. 55 ... 

of person escaping from lawfnl custody 6. 60 
of person liable to be tried by court-martial 8. 659 
of accused released ou Insufficient bail S. 601 

of persons beyond jnrltdictian 8s. 85. 6C ... 

on breach of bond for appearance 8. 93 

power of police to, 'of person deciding to commit cognisable odence 
S. 151 
140 


955 

955 


87 

63 

195 

996 

85 

74 

73 

73 

70 

778 


1003 

909 

99 

107 


207 
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Arrest— (coflcW.J. FiOES 

power d! police to pursue outside jotisdiotloQ to, 8, 68 ••• G3 

of Magistrate lo, Ss, 64 and 65 ... 87 

police to report, 8. 62 ... ' 87 

power to arrest person refusing to giro name and residence 8s, 57 

and 59 ... 63, 84 

power to seize weapons on, 8. 63 ' ... "iS 

procedure on apprebenslon of person under S. 81 ... 87 

procedore when Ingress to effect, oanoot be had S- 46 »• 74 

procedure of MagistiAto On production of person under 8.86 ... 89 

search of persons on, 6. 51 ... 75 

search with a View to, 8. 47 ... 74 

to prevent commission of cognizable offence S. )61 ^^7 

unneoessarp restraint not permitted after, 8. 50 ... 75 

warrant of, ma; be ezocoted anywhere in British India S. 82 ... 88 

warrant of, may bo sent to magistrato outside jnrisdietion, B. 83 ... 

warrant of, may he endorsed by officer to whom directed 8. 79 ... 86 

when pnbliQ bound to aid in making. E 42 ... 68 

when police may, without warrant 8.54 ... 76 

wlthont warrant of vagabonds, etc. 8. 55 ... 80 


Assam— 

District Magistrato may be vested with special powers in, S. SO £4 

AasauU— • 

eompociQdable S. 345 ... 638 

Bcenrity to keep the peace on conviction of. S. 106 ... ISO 


Aisembfy— 

Magistrate may require an officer lo command ot troops to disperse no* 


tawfn], 8 180 ... 185 

power of commiesioned mflltary officers to disperse nnlawful, S. 131 (2). 166 

procednre of dispersing uaUwful, B. 128 ... 165 

use of Civil force to disperse uolanfol, 6.123 ... 185 

ots o( luilitary force to ditpetse aulawful, 129 ... 185 


absent, should not be permitted to resume, Bi 261 & 265 

additions] evidence need not bo taken la the presence of, S. 375 (2) 

are not members ot the Court 8. 26t 

cbooslng of, 8. 2S4 

delivery of oplcion by, 8. 309 

desirable to malotsln position of. In public estimation B, 234 

distinct opinioa of, on each charge to bo taken 8, 309 

do not form members ot (he Court, 8. 291 

cflret of incspaolty of, to understand proceedings S. 235 

exaisinstjon of, 8. 294 

ezemptlOR from ccrvlagat.lS. 920 

for trial of Eurepean Drltiih subjects and others, B. 231 

fresh evidence can't be tsken after discbaigiog, 8. 809 

gTonndt ot opinion ot, should be Invited and recorded 8. 909 

bow chosen, 8. 231 

bow to be summoned B 327 

jndge not bound to confirm to opinion of, 8. 809 (2) 
lilt ot. in Conri of Bcsslon E 321 


630, 637, 638 
694 
636 

635 
689, 690 

636 
889, 691 

636 
533 
553 
697 

637 
689 
689 
635 
601 

680, 692 
699 
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me 


A»»eMOrA— (<DneU). 

tsetniog of, B. 331 

xnemben of LfglsUturcs, Central and Local, exempt from eorriogaa 
8. 320 (aa) 

mode of recording opinion of, B. 300 
DO appeal from order Imposing fine on, B, 832 
not to bo asked to re-consider opinion 8. 800 

not to rellro Cor consnltatlon 8. 38i ••• 

omission to reTlso list of, its oQect B. C37 f«} 
opinion of, how to bo recorded 8. 300 
opinion not binding on tho Judge 8. 300 

persons liable to serre as, 8. 319 ••• 

penalty for Don*attendanco of 8. 332 

power to summon, 8, 337 

prloclpla underlying InstUnlloo of. B, 234 

procednro when, unable to atleod 8. 283 ••• 

ro'calliDg, after their discharge B. 309 
service of summons to attend as, 8 CS 

special liability of persons In the army to serve as, 8. 320 lo) ••• 

trial by same, of several oQcncea in anceeeaion 8. 273 ••• 

trial without, is illegal 8. 235 

trial of offences of whlcb some ate triable by Jury and some with 
8. 2C9 

trial by jury cf'efiences triable with, 8. 630 

view by, of place of oQenee 8. 293 ••• 

when trial begins with tho aid of. 8. 284 ••• 

wheu attendance of. may be ezeosed 8. 330 ••• 

when attendance of, Qoverament «r Railway servants, may be 
ezecused, 8. 320 
who are to be cbosen as, 8. 284 


FAGt:» 

634 

697 
688, 630 
601 
680 
636 
872, 878 
680 
689, 692 
697 
C04 
603 
636 

633 
688. 689 

88 

697 

624 

638 

619, 620 
971, 072 
662 

634 
C03 

603 

636 


Aaalatant Chemical Examloer— 

report of, receivable lo evidence, 6. 613 >*• 

Aaalatant Seaslona Judge — 

appeal from sentence of, B. 408 ••• 737 

appointment and jurisdiction of, 8. 9 ... 33 

case triable by 6. 193 ... 843 

eenteceea whiob can be passed by. 8. 31 (3) ... 66 

subordination of, to Sessions Judge 8. 17 Of ... 46 

transfer of appeals to, by Sessions Judge cannot be made 8. 193 ... 813 


Attached Property- 

application lot retuTUof, barred Oyears alter attachment, 8. 39 ... 106 

claim to, 6. 68 ... 103, 104 

High Court's power to order restoratloo of 6. 60 ... 105 

Inherent power to release, 8. 69 ... 196 

right of legal representative to get. released B, 69 ... 106 

Attachment — 

appeal from order rejectlDg appltcatiou for, 6, 405 ... 733 

by un*aulhorised Magistrate illegal, B. 630 (a) ... 964 

claims of third parties to properties under, B. 336 ... TOO 

effect of, under 8. 146 357, 2sg 

effect of prior, of Civil Court agaliwt UagUterUl attachmeul 8. 38 ... 104 

formalities to be observed in 8. 866 ... TOO 
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Altachment— fconcM.j, Pages 

forms of order of, 8ch. V. Nos. 6 and 7 ... 1082, 10S3 

issue orders for writ of, B. 491 (Ij (f) ... 669 

jurisdiotiOD of Civil Courts over propeitios subject of, b; 'Magistrate 

8. 88 '' ... 104 

must follow proolamation 8. 8S ... 101 

objection to, 8. 386 ... 701 

of agricultural Implements 8. 886 ... 702 

of disputed immoveable property 8. 146 253, 255. 356 

of moveable property on forfeiture of bond S. 514 ... 931 

of moveable property of jurors or assessors 8. 333 ... 604 

of property of absconder, 8, 68 ... 1^^ 

of property in foreign State B. SS6 ... 702 

restoration of property under, S. 69 11^^ 

sale of property under, 6. 88 ... 1^1 

time within which, of property of abscondet may be ordered B.'88 ... 103 

Attempt- 

conviction for, ccnstitutos breach of bond 8. 131 ... 172 

to commit certain offences when triable eummarily 8s. SCO and 261 ... 508, 510 

to commit wbat oSeoces oompoundable 8. 345 (3) 639 

to commit oSences not within 8. 563 ... 635 


Attendance— 

personal, may be dispensed nltb in eecnrlty eases 8 . 116 ... 161 

personal, may be dispensed with In other cases 8. 205 ••• 389,800 

personal, of witnesses may be leqnlred by police-officer for investiga* 

tlan8.1C0 ••• 278,379 

power of Ooort to excuse, of jurors and assessors 6. 329 •>. ^93 

power to excuse, of Government or Eallway servants as jurors, end 

assessors 8. 830 ••• 903 

Attorney— 

inelodod in pleader 8. 4 (1) (r) "* 90 


Attorney Qeaeral— 

may exhibit Inloimatlou 6. IBl (2> 
fonetioasaf 


314 

345 


Autrefois Acquit and Convict- 

how far ban subsequent proceedings B. 403 
wbat Is, 8- 409 

B 

Dad Character- 

arrest of persons of, wltbcnt warrant B. SS 
bnrdeo of proving is on prosecution 8. HO 

Oad Livelihood— 

app«xU In cases of, 8. 406 

eecurlty for good behaviour from parsons of, 8. UO 

Oall— Sre Bokd. 

amount of, how to be fixed, 8. 493 

arrest of accused released on iosnfilelent, 8. COl 

by nigh Court pending appeal to tower Court, 8. 436 


716, 7X7. 718. 719 
... 710, 717 


80 

162 


739 

IIS 


906 

909 

777 
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nalMCo«cM-). 

eoDclItions in Ulilng ball from accused and sureties, 5. 409 
considerations in granting, Bs. 407, 498 900, 901, 909, 904, 

court jnstified in demanding increased, wben 

High Court’s power to grant, pending petition to Prirf Council, S. 498 
nigh Court's power to grant, pending review on Certificate by A. G. ... 
High Court's power to cancel, once granted, 8. 407 (6) 
innon-ballablecasesS. 408 
in esses of murder 

may be taben on arrest in another inrisdiction 8 66 
not to be Intended to be punitive 
object o! 

person arrested by police may be given option of, 8> 55 
pending decision of points reserved, may be granted y. 484 
reduction of, 8, 498 

release of appellant on, pending appeal 8. 49C 
right tc ball 8. 40& 

Eufifeieoey oi, to be considered by Court 
terms of bond bofore release on, B. 490 (1) 
to be taken by Court issuing warrant of arrest 8. 76« 
to be taken in ease of what ofienee S. 496 
when may bo taken in non-bailfth e oOcnee 8. 407 


Pages 

908 
905, 907 
009 
907 
90T 
903, 906 


900, 001 
900. 901 
80 
785 
906 
777 
901,902 
904 
908 
94 
got 
I. 901, 905 


Ball bond— 

tc be construed strictly ... 909 

Bailable Offence— 

definsd, S. 4 (1) (6) ... 91 

power of Magistrate outside jntlsdlction to lake bailin, B. 86 ... 99 


Bench ot Maglstratea— 

appeal from decision ot, 8, i07 ... 43, 735 

appointment of, B. 15 ... 43 

change In the constitution of, when not io afiect, judgment, 8. S50A ... 6C0 

difieience among members of, rules aa to 8 16 ... 43 

dissentient member of , may write ecrarate judgment S. 3C5 [4) ... 616 

Local Governiuent may invest, wilb powers of Magistrates, B. 15 ... 43 

Local Goremmant may invest, with summary powers, 8. 961 ... 510 

object of constituting, S. 16 •. 43,43 

power of exercisable by, 8 15 0) 47 

power of President of, to give casting vote, 8 16 44 

Presidency Magistrate may form, and make rules for guidance of, S 16. 47 

preparation of record of, permitted by clerk, 8 265(2) 516 

right of appeal from, 8. 16 ••• 43 

subotdmatlon of, Ss. 17 and 31 «•. 45, 48 

warrants issued by, to bo signed by whom, 8. 76 ... 93 

what cases are to be tried by, 6. 15 ... 42 

with first-class powers may try tnmmstily 8. 2CO (1) (r) ... 607 


Bias- 

actual. need not be proved for applying for transfer 
what amounts to 

Bigamy— 

who may prosecute tor, 6. 19S 


915, 916, 917 
045 


SCS.SfO 
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Bond— 

appe&I aad ravistOQ flam orders o( forfeiturs of, 8. 51S 
arrest oq breaeti of, 8, 93 

become void, if eoavictioa set aside oa appeal B, 106 (2) 
cancellation of surety, S. 126 
contents of, 8. 191 
construction of, B. 614 

for appearance of person released after police investigation S. 167 
lor appearance of complainant, and sritnesses before Magistrate, 8. 17 
for appearanoe In Court may taken by police 8. 91 
for appearance of person arrested S. 67 

for appeaiaoee of person present In Conrt trheQ may be tiken 8, 91 

forfeiture of, procedure Bs. 514 and 614A. 

forms of Bobedule V 

In a case of minor B. 118 

of accused and sureties 6. 499 

pending inquiry in security cases 8. 117 (3) , 

poT?er to reduce amount of, Ss. 5J4 

power to direct levy of forfeited, B. 616 

remlBslon of penalty 8. 614 

reduction of amount of, 6. 614 

requited from a minor 8. 614B 

time and place should be speoified in, 8. 499 

wbat amounts to forfeiture of, 8, 514 , 


PAGES 
. 926 

107 
126, 129 
182 
193 
922 
503 
306 
107 
63 
107 
925. 926 
1081, 1101 
169, 170 
908 
162, 165 
925 
'926 
925 
925 


931, 933 


Body Corporate- 

service of eammoQS on, how oSected, S. 69 (1) 


Boohtf— 

power of High Court to make rules for keeping of, by subordinate Courts 
8. 554 

Oorine llcetisea'^ 

looludod la land or water, 8. 145 ,,, 

Borstal Iflstitute— 

defined 
lie object 

Juveniles may bo sent to, 8. 29 
wbo can be sent to 


990 


230 


711 

711 

64 

711 


Breach Of Contract- 

criminal, of service oompoundable. 8. 945 Cjg 

no compensation awardable for, under Act ^171 of 2859, 8. 250 ... <{75 

porion aggrieved to prosocuta for criminal, 8. 108 ... SCg 


Breach of Peace— 

dispute at to Immovesbleproperty likely to oauiQ, 8. 115 ... 2^7 

dispute os to easements likely to canse, B. 147 25^ 

IninU with intent to provoke, when triable smnmarily, 8. 2C0 (2) 07 ... 60 H 

llkelibood of, neccaa-vy to demand icenrlty. 8. 107 ... iso 133 

ofienree inTotving. B. 106 ... 120 12T 

proceedlnga In coae of, how Initiated, 6, 112 ... ' jac 

wbatcoostltnUs, 8. lOC ... ijj jjo 

when poblie bound to «<atit to prevent a, B. 42 ... C3 


INDEX 


BriUch India— 

code ordmaiily extonds to wbole of, 6. 1 
defioitloD of. 8. li 

places cctaldc, Id which Coda is applicabla, B. 1 
Oulldlog— 

Included in terms ** place** S. 4 (1) (s) 
remoTSi or repair o! dangerous, 8. )S3 
recoTery of costs for toraoTal ol, 8. 140 (2) 

Buoy— 

preTenting injury to, B, 152 

c 

Canal— 

when public bound to assist to prerent injury to, 6. 42 (5) 

Caoceltatlon— 

o! bond for keeping tho peace or good behavioDr, B. 125 
ol safety bond on application, B. 12d 
of bond by nnautharlsed Magistrate void fi, 530 (/) 
of maintenance when -order permitted B. 483 (5) 

Cantonment Maelstrate— 

included In. " Magistrates ’* in 8. 12 
court of, not constituted under the Code, 8. 6 
subordiostioo of, to District Magistrate, S, 6 

Capital Sentence- 

code does not indicate reasons for not passing, 8. S2 
execution of, 8. SSI 
lu what cases should be passed 8. 82 
postpouement of, In case of pregnant woman, 6. 382 
whether to be retained as a punishment 

Cas^- 

teserred in original juriedicUou ol Bigh Court, B. 434 
transfer of, hy High Court, 6. 626 

Cattle Trespaas — See Act I of I87i 
t complaint under B. 20 of, an oOeoca 8. 4— (1) (o) 

cCence under 8. 20 of, may be tried summarily B, 260 (l) (m) 

CepI Capias- 

meaning of, B. 491 
wntol, B, 481 (») t/) 


1H9 

Paqbs 
15, 16 
15 
15 


50 

188 

203 


268 


68 


... 181 

... 1S2 

... 964 

671. 681, 662 


39 

85 

So 


66 
693 
56, 5T 
693 
56 


... 786. 780 

... 6U,6J2 


29 

... 608. £09 


... 893 

... 689, 693 


Certainties— 

law does not demand that jury should act.on, and on, only B. 229 

Certificate- 

appointment of commission on, 8. 474 
ai to capacity of lunatic aeensed to make defence, 6. 473 
as to capacity of lunatio accused released pending trial, 8. 467 
by Court as to correctness of certificate of examination cf aoeused 
8. 864 


669 


811 

810 

833 

C7fi 
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Certificate— (cortcW,). 

of execatioa of sontonce, how and totwhom to be made, 6. 400 
of AdTOcate Qeneial cndei JjetieiB Paleot to review conviction had 
the High Court Sessions 
of InspectofQeneial of Piiaons or visitors, S. 47S 
of Magistrate as to voluntary oharaetec of eonfessiou Q. 164 
of Medical officer necessary before whipping 5. S94 (3) 
ot Medical officer is evidence of state of mind of accused S. 467 (2) 


Pages 

712 

690 

840 

293 

70G 


of officer inspecting lunatic nndet care of friends S. 476 (2) 

... - 841 

of Political Agent, when required fi. 183 

... S27 

public Proseentor necessary to proecente approver 6. 330 

... 613 

transfer of accused to lunatic ssytum on, 6. 474 

841 

Challenge to Jury— 


decision when is made 

533 

in Sessions Court Bs. 278 and 379 

531, 533. 533 

in tbe High Court S. 377 

... 631 

when to be made 

... 631 

Chamber of Indian Legislature— 

membera of either, exempt to serve as jurors 8. S20 (on) 

... 597 

Channel— 

order lor removal of unlawful obstroctlon to, B. 183 

... 188. 191 

nseaaingoi, 8. 133 

... 193, 201 

Charge— 

accused entitled to kuow exact valoe ot. 6. 321 

... 416. 41C 

adjournmeut of trial after alteratioa ot, 8. 229 

... 427, 43S 

addition ol, at tbe trial S. 227 

... 425 

alteration of, after verdict B. 227 

... 436 

alteraatire, 8. 236 

443. 443, 444 

ameodmest of at last stage ol Intjalry B. 237 

... 44S 

cauceliation of, In preliminary iogoiry 8 32 $ 13) 

... 405 

conrlction for offences cot meotioned Id, Ss. S37sad 338 

... 446, 447 


caoviettoQ for attempt without, 6. 23S (3Aj 

cosviclioD for offeneo without, 8. 333 

copy of beads of, to jury to be given to accused, S, S71 

copy of beads of, to jury to be given to persons affected B. 548 

copy of, to be furaisbedftee to accused B. 310(3) 

defined 5. 4 (1) (e) 

disebatgo ot accussd before Iramtog ol, 8. SS9 
errors in, B. 215 

framing of, In warnnt'cases B, 351 
framing of, toms ioijuiry into triai, 8. 3&4 
heads of. to jory B. 237 
in cases of offence failing within two dcdoltione 8, 335 
in cases of ttlaf tot more thaa ooe ofleoee 8. S35 
irregularity in, effect of 8. 637 
joinder ot charges 6*. 233, 239 
joint trial of accused on the same, 8. 239 
language of, 8. 221 

limited to tbe offences ot the tame kind wltblo a year, 8. 231 
mauMr of commiulon ot oSenee to be atated in, 6. 223 
must he explained to accused B. 25S 
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'Civil Court— 

complaint ol, to prosecnte lor eerUtn efieneos, Sr. 195 and i76 
eSect of prior attaohmant'of magIsterUl attachment 
|acisdio(iaa of, in case of atUcfameot of propert7 by ctiminal 
courts S. 88 

Magistrates cannot inteziera Trith righta under decree of 8, 14i 
no poorer to question order as to removal of nnisanoes, 8. 133(2) 
power ol, to try eases o! eoatampt committed before it, S. i97 ... 

power of, to issue lujunction agaiaat enforcement of order under 8. 463- 
procedure in cases of contempt committed before B. 480 
power of, to complete investigation or to commit 8. 478 ... 

Begistrar or Bnb-Begistrar to be deemed, 8, 483 

receiver appointed by, to taka charga of property attaebed under 
8. 14G 

when may ezsrcise power of bfaglstratcs, 8. 478 


Baocs 

345, 350. 851 


Civil force— 

dtspersiou of unlawful assembly by. B 123 


Civil Jail- 

discharge from, S. 541 

removal ol the accused from, to orimioal jail, B. 541 
effect of removal Item, 8. 541 


104 


SOS 
189 
SCO 
835 
662, 663 
859, 860 
807 


254 

859 


037, 038 
997, 999 


Civil. Procedure Code— 

prarisloaiel.applytowamntlorreooveryolffseSfB. 888(3) ... 700, 701 

powers e( Becelvet appointed by Magistrates same as one aodor, 

6. 140 (3) ... S51. 958 

Civil Suit- 

compensation awarded to be taken into account lo subsequent B. 350 

(2) fc) Pro. ... 4T1, 452 

order lor rostoratiou of Immoveable property, not to projadioe tight 

to ioititote, 8. 523 (3) ... 93fi. 033 


Civil Surgeon— 

depoiitioB of, how used, B. 509 ... 870 

ezamlniUon by, ol persons alleged to be lunalios, B. 4C4 ... 635 

innUtlon to, lorozamiaatioD of eorpaet, 8.374(3} ... 313,315 

power of Court lo summon and examine, S. 509 (3) ... QIC 

CJilm— 

ol third parties to property attaebed, B. 63 ... 103. lOi 

procedure In the luvestigation, of B. 83 ... 103, 101 


Clatmaat— 

to respect o! property seised by police. 8. 529 ... 939 

remedy ot defeated, 8, 89 (GD) ... 103, 101 

Clerical error— 

In Judgment may be corrected, 8, 359 ... C69 

Clerk ot the Crown— 

acenud to tumlih lUt of his wltBenat la, 8, 311 (3) ... 403 

obsfite <0 be forwarded to, 8, 313 ... 419 
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Clerk of the Crowa—{concU ), Pages 

^eSoitlaa of, 8. 4 (1) U) 

iQ»7 frame, add Or alter charge vhcQ 8. 22G ... 424 

power to aammoQ witnesses to appear in High Conrt B. SIC ... 410 

preparation by, of jarj Hat 8. 8t3 ... 594 

pnblicatioa by, of jury list 8. 314 ... 595 

swearing affidaTita before 8, CSS ... 979. 950 

Code- 

essence of a, ... 14 

object of having a, ... 14 


Cognizable offence— 

defioed S, 4 (1) (/} 

information to polioe as to, be redoeed to writing, 8, 161 
investigation into, 8 166 

investigation of. to b« reported to Uagiatrate 6. 157 
police may arrest person cooceraed In, 8. 54 
power of police to prevent, 8. 149 
procedsre wbeo, U snspected 8. 157 
when private person may arrest person committing, B. 59 
\ who can investigate into, B. 157 

Co^ecused— 

eootession of a, ead be taken Into consideration against the other C30, CSX 

statement of a, can't be nsed to convict anotber aecQsed jointly tried 631 

statement 0! a, nnder 6. 813 is no evidence against the other ... 630,631 

Cofolzaace— 

hy Conrt 0! Session, 8. 193 
by High Court, 8. 194 
tneening of taking, 8. 190 
of oSenoes before Hagistratee, 8 190 
Megistrato taking under 8. 190 (li (cffsdisqoallfied, 8. 191 

Coin- 

charge in respect of caonterfeil. 8. 225, HI. M 433 

' search of place for oountertett, 8- 98 ••• 115 

trial of persona previonsly convicted ol oDenoes against 8. 348 ••• 651,653 

Collector— 

. Conrt to Issue warrant to.aotborifiDg to realise fine B. 3S6 

deemed to be a decree* bolder under the Civil Procedure Code to 
B. 986 

of BeTenue exempted from eerrtoK m juror or assessor 8. S20 
when a Bevenue Court, 8. 476 

Comcnandlnc Officer- 

power to dlrperse uoiswfai as<embllet 6. 130 ... 185 

- Commencement- 

el trial before nich Court and Court ot Session, B. 371 


TOO, 701, 702 
levy fine 

TOO. 701, 702 
697 

... 845 


... 343 

... 344 

... 834 

... 834 

334, 839, 810 


23 
263 
272, 275 

275 

76 

207 

275 

83 

275 


632. 523 



THE CODE OF OHIUIHAL FEOOEOUBE 


CommUslon'- 'PAOgb 

adjournment of trial on retoro o!, S. 508 ... 915 

admiseibility ot eyldenco taken In 8. 507 ... 915 

cannot issue to Tritness tesidlng in England Si 603 ... 9l2 

elrcumstancos justifying issue ot, 8. 503 ... 911 

oonsideiation TCeigbiug Trifh eouits In isaulog ... 912 

doUgation of 6. 603 (4) ... 911 

examination by interrogatories On, 6. 503 915 

discretionary to issue, toexsmine mtneaa in native state ... 919,915 

for examination of witnesses on, S, 503 ... 911 

gTonnds for refusing issue ot, ... 911,912 

faaud'WrittDg expert uot to be examtned on, S. 503 ... 915 

how executed B, 603 ... 911 

Improper to examfne expert wisnesses on ... 910 

of inquiry as to state ot mind of luoatio prisoner. B. 474 ... 641 

power of subordinate ifegistmCe to apply for issue or, S. 60C ... 924 

power to issue, to be strictly pursued B. 504 ... 913 

power to l&sne, to Court in colony ordependency ... 912 

procedure upon 8. 603 ... Oil 

report by, of Inquiry to Local Ooremmeot as to.Junatio priaoners 8.474. 6il 

return of, B. 504 ... 913 

to witness within presidency'tows, 8. 504 ... 923 

to whom to be issued 8. 603 ... 911 

when receivable in evidence, 8. 607 ... 016 

who may issue, &■ 603 * ... 911 

wiluees within jurisdictioo when may he examined on, B. 603 911, 913, 918 

Commlaaloaer^ 

exempted from serving as joror ot assessor, 8. 820 ... 697 

to issue orders in the nature of Eabros Corpus to bring a prisoner B. 491 689 

Commisaloaer of Police- 

code not applicable to, In preeidenoy towns 8. 1 ... 15, 16 

$x cfleto first class Magistrate, tee 8. 7 Mad. Act, III of 1693. 
definition ol, 8. 4 (1) (?) ... SO 

Inelodea Deputy Commlesiooer, 6. 4 (?) ... 80 

when warrant of arrest to be issued to 6s. 69. 65, 6C ... 08,99 

Commission of Inquiry- 

appointment and coostltulion of 8. 474 ... ’ 611 

as to state of mind of lunatic prisoner, 8. 474 ... 611 

report of, to Local Government, 8. 474 ... 641 


Commitment— 

aceused to be discharged when no groaod for, B. 200 ••• 907 

bond from complainant and witnesses alter. 8. 207 ... 803 

by Civil and n«Tcnne Court 8. 478 ... 659,6^0 

by Court not bavloR local jnrlsdletlon, S. 177 ... 216 

by UDanlhorlscd MsgUtrates when may be acoepted, 82 532 ... 967 

ebarge to be framed on finding ground tor. B. 310 ... <02 

elrrnmtlssces jofti/ylsg. B. 210 ... <09,403 

eompltllon ol rroord of. 8. 918 ... <13 

cm tody ot accused alter, pending trial 8,220 >>• <1< 

dlsebarge alter, Illegal even if ease compounded 8. 315 ... <91 

examination ol accuied before, necessary E 909 »• 
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Commltmeat— (eouU.). 

groondB foe qaashing 8. 315 

HIgb Goart alone bas power to qoasb. 8. SIS 

inquiries preparatory to, 8. S07 

itregolar, Ss. 203 and 213 

Inralid lot want or sanetlon 8. 216 

Magistrate not bound to order, 8. 203 

of aproTer 8. S33 

of European British subject, 8. 446 

of witnesses for contempt, 8. 485 

of person jointly aconsed when to be made 8. 348 (3) 

of persons improperly discharged 8. 437 

on evidence partly recorded by another Magistrate 8. 950 

order of, 8. 213 

points to be considered in directing, 8. 437 
power to commit for trial 8. 20C 
power to anmmon farther witnesses after, S. 219 
presidency Magistrate not bound to record reasons for, B. 218 
procedure ot Olfll or Berenne Code when ordering, lor contempts 8 
procednre in inquiries preparatory to, 8. 207 
recording reasons for, 8, 313 
gammons to defence witnesses after, 6. 31C 
, to wrong Sessleos Court eOect of, 8. 631 
trial without, Illegal 8. 133 
warrant of, 6. 913 

when and to whom to be notified 8. 218 
without charge 6. 220 
without taking evidence illegal 8. 206 
witnesses list may be filed after, 8. 311 


Commlttlne iilagbtrat^ 

evidence given beiore, be treated as evidence in the case 8. 283 ••• 542,6(3 

examination of aecosed before, 8. 287 ••• 5(1 

meaning of, 514 

■Commoa Jirrora— 

Clerk of the Crown to prepare list of, B. 313 ... 635 

no appeal from decision of Cterk of the Grown in preparing list of ... 595 

•Common Law— 

iorlsdlotion topanlah contempts ••• 33 

of England introduced In Presidenoy*town by charters of justice ... 33 

of England not applicable to India 8. 69 ... 63 

power of private person to arrest nnder, wlthont warrant 8. 59 ... 64 

Commutation— 

of sentence of death on pregnant vroman 8. 392 ... C99, C99 

of sentences by Government S. (403 ... TIT 

of whipping not eapableof executions. 895 ... 706 
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Company— 

service ot summons on, how efieeted 8. 69 (S) 
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CompeD8Btloa-~ 

appeal asaiost order lor, S. 250 fS) 

a^ratdable in aammary trials 250 

awatdable on withdrawal o! complaint B. 218 

award of, illegal wbea oSeaee eompoaoded 8. 250 

can be awarded to innocent purohaaet of stolen property B, 615 

cannot be awarded to heirs or widow of deceased 6. 615 

cannot be awarded In statotory acquittals 

cannot be awarded In eases iostitnted by police-report, S. 250 

cannot be swarded on dismissal of complaint under 8. 203 

for gronndloBs arrest In Presidency-town 8. 553 

for WTonginl eeizare of cattle B. 250 

for friToIons accusation 8. 250 

judicial officers acting iudfeially not liable to pay, S. 250 
jnrisdlctlon to award, limited to Courts of original Jurisdiction 


P10E3 
171, 1S2 
171 
470 
173 
089, 991 
989 
176, 17T 
173, 171 
882 
99<1 
474, 175 
171 
180 


8.250 ... 175 

limit of amount of, S, 515 ... 969,990 

magistrate bound to record reafions lot awarding, B. 250 ... 171 

necessity of notice to tbe aoeused by appellate court or tligb Oonti 

before interfering with order of, S 250 ... 182,183 

ol refund court-fees to complainant 8. 545 (1) (a) 989 

order o(, to bo part ol the Jndgmont 8. 250 ... 178 

order of imprisooment in default of payment of, ean be made 

8. 250{2A) ... 171 

paid ondet order subsequently recovered can be rsoovered baeh 8.517 ... 993 

paymeot of, to complainant ont of fine 8. 615 ... 969 

payment ot, to be considered in eubsequent suit Bs. 250. 515 171, 182. 992 

power et Bessions Judge to set aside o^er ot. In appeal 8. 250 (3) ... 171, 182 

public sorvaut when liable to pay, 8. 250 ... 180 

tevisloa to High Court against order ol 8«. 250 and 139 182, 183, &1S 

servant ol an ezeeutWe body may be made liable to pay, 8. 250 ... 179 

to complainant recaverable as fine 6 517 ... 992 

warrant ol distress need not precede order ol imprisonment In deiault 

of. 8 250 (2A) ... 171,181 

when fcrrant can't be made liable to pay, S. 250 179, 480, 481 


Competent wltneaa— 

persons proceeded agaioat under 6. 107. or under Cbapferi X, XI and 

XII and XXXV or 6. 552 are, 6. $10 12) ... 515,518 

Competent Court— 

fiediog senteneo and order ol dealt with, not to be roversed 8, 637 
to plead autrclois acquit, acquittal to be bya, 8, 403 
anybody is ordinarily entitled to prefers 
application to start eeonnly proceedings ie not a B. 4 |1) (h) 
application for maintenance under B. 468 is not n, B. 31 


Cemplalnt— 

by public sorrant ol contempt of lawtul autborlly 8. 105 ... SIS. 3l2 

definedsS.l ( 1 ) (A) and 111 22. 829,630 

dlimlualot B. S03 382, 863. $64 

dUmlual ot, for absence ol compUloant 8. 250 ... 833. 831 

disfflltnlef, for fsIlarB to pay process fee 6.293 ... $30 

dlimliis) cf. for dtisult S. 893 ... 961 

f'rtnal, when Bccestary 8, 199 ... 37$ 
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Conpiaint— (concli.). VJiQZtr 

intoimalloD topolloo !a not, 8. 4 (1) W ... 22 ^ 

ImgaUtUy In, efloot ol 8. 637 ... 972 

seed not bcby the tnjarcd part^ ... 23 

no delegation o( power to file ... 25 

not to be dismiseed till examination of complainant S. 203 ... 382 

oral, is permitted by the Code B. 4 (1) and 8. 201 ... 376 

police reports not a, 8. 4 (1) {h) ... 22 

police reports in non'COgaUable oSeneo when may amonnt to 8. 23 ... 25 

procedure when, made by court or poblio Bcrrant under 8. 476 ... 842 

report of an excise oEQcer is a ... 337 

eommary dismissal of, 8. 203 ... 292 

when court may make, for oSencea ander 8 105, 476 ... 842 

who may take cognizance of offences on. 8. 190 ... 334 

who to make, In respect of adnltery and enticing a married woman 
8. 190 ... 370 

withdrawal of, by order of Superior Coart 8 . 476 B ... 854 

what amonnta to, and what not, 8. 4 (1) (h) 23, 24 


Complainant- 

absence of, in warrant case S. 250 
bonnd tor appasraoce of. after commitment 8. 217 
cannot as of right be beard in appeal 8. 422 
commission foe examloatioa ol, S. 603 
dismissal of complainant for abseoce of. 8. 259 
examination of, by Magistrate to be on oath S. 200 
is to be ezamioed forthwith 8. 200 
need not hare personal knowledge 
non-appearance, of in summons-cases 8. 347 
non-appearance of. in warrant-cases 8. 259 
oral, is permitted 
payment of expenses of, 8. 644 
to he examined oppon issue of search-warrant 8. 96 

Composltlna— CoMFOUtm&Bij: Offences. 

effect ol ofiencea S 315 (6) 640, 646, €46 

may be allowed by High Court in rerision S. 315 (5A) ... 640, 645 


604 

412 

757 

on 

606 

873 

373 

23 
465 
604 

24 
989 
111 


Compoundable Offences— 

test whether ofienoes, ace, S. 345 
what are, 8. 345 
who may compound, 6. 345 
Compoundios Offences— 

by whom, can be eSected, S. 345 
effect of, 8. SIS 
test ol, 8. S4S 

when not permitted without leare of court. 8. 315 (3) 
Complaint of Court— 


640. 641. 642 
... 638, 639 
... 633, 639 


... 639, 640 

640, 645, 646 
... 641,642 

... 633, 644 


appeal against order making a, 8. 476B 653, 654, 850, 657 


conrt not bound to hold preliminary loqalry before making. 8, 476 ... 819, 819 

discharge for want of, U no bar to fresh proceedings with ... 652 

iurlidiction to make a 845, 546, 642 

fs absolntely necessary for prosceatioa for offences to 8. 19S ... 976,973 

not to be filed for psrjury merely because theta is eontradietica ... 353 

no second appeal against order making a, ... 856,657 
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CompromUe— Pages 

disUnclion between, and withdrawal 8. 218 ... 470 

eQect of, 8. S15 (6) CIO, Cl5, C16 

petition of, OQce filed cannot be withdrawn S, 815 ... 613,611 


Compulsory Labour-- 

uolawlnl, oompouDdable, 8. 816 ... 639 

Coucealment— 

meaning of, S. 109 ... 


COQCublaage— 

how far, entltlea wife to separata maintesaocs, 8. iBB 
U rocognized by Hindu and Mahomedan Law 

Concurrent Sentences— 

ate not aggregate sentenees, B. 85 
power of Court to award, S, 85 
Conditions — 

ai to abode of offender 6. 561 

on bail or surety bonds to be conttroed strictly 


1014, 1015 
... 9212 


Confession— 


admistlbllity of, in evideoce B. 1C4 
before foreign ooort bow proved, S. iCl 
before TilUge-beadman admissible 8. 1C3 
before Magistrate not having Jorisdlctloa 6. 161 
laqolty into volaotary oature of 6. ICl 
error in iceerdlag how to be reottfied 8. 533 
formalities to be observed in rocordJsg. 8. ICl 
indueemeot to make, 8. 163 
language la which to be recorded 8 ICl 

made to a magistrate In England or In Freneb possession admissible 

may be proved by oral evidence without recording, 8. 164 

omission to certify 8. IGl 

omission to record, 8. 164 

pntting gueations before recording 

power to record, during police Investigation B. 1C4 

precantlons necessary in recording, 8 . 161 

prooodare la recording, S. IGl 

record when Inadmissible may bo proved by oral ovidcnce B. 261 
relnul of aecosed toaIgn,S. 861 


... 296 

... 291,296 

... 291 

29 (, 296, 298 
298, 297. 298 
... 963 

... 293 

... 291 

... 232 

... • 29t 

... 293 

... 298 

... 292 

... 293 

... 291. 295 
... 296. 297 

... 296, 297 

... 293, 29S 

678 


aecond dais Magistrates can record, only when specially aulborlrcd 


8. 161 ... 2»2,291 

slgnatnre ot Magistrate assontfal in 8. ICl 293 

■latements not amonntiog, can be adoilttcd as evidence of condoet ... 299 

third class Meglstrates not competent to record 8. 164 ... 291, 991 

Tolnntary character of 8. 161 ... 998 

Vfarniog aoensed before recording, 8. 161 ... 292 296 


Coofineraeot— 

of yonlhfnl offenders tn reformatories S. 899 ••• 710, 712 

of iDDallcs pending enquiry ot trial 8. 466 ... 837 

oI person acqnltted on ground of Insanity 8. 471 ... 859 

warrant ot, to be lodged with Jailor 8. 933 «•> 700 
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commanicstioQ bj High Comt ot, to Sessions Oonit 8. 379 

dI senteocs of death by Bigh Goart B. 874 

power of Conrt of, to order stay of disposal of property 6. 620 

powers ot High Conti on eabmisslon for, Sa, 375, STC 

procedore In case ot difference of opmtoa S. 370 

enbmisslon for, by Sessions Courts. 374 

sentence of, to be signed by High Court Jndge 8, 377 


of accused cannot confer jarisdiotfon 341, 4^3, 1000 

of accused to commit itiegeiities In proceedings, cannot Justify 

procedure 311, 423, 453, 9C2, 963, 075, 97G. 979, 1000 

ConsoltdatlOQ— 

meaning of ... 14 

object ot ... 14 

result of 14 

Conflseattoo — 

of property when nocialmant appears for six months B. 524 ... 940 

Contempt of Court- 

appeals from conrietiou in cases ot, 8. 43C 638 

commitment of witnesses for, 8. 485 867,808 

disobarge of ofleoder on sobmissioQ of apology S. 434 ... 867 

High Court's power to punish 8. 5 ... 32 

imprisonment of witnesses for. 8 485 ... 867, 663 

power ot High Court to punish contempts ot subordinats coorti 
prsTatication whether amounts to, S. 480 ... 6C2 

procedure in cases of, S. 480 6C2, 863, 6C4 

punishment for, 8. 6 ... 32 

. record in cases of, 8 481 ... 865 

Begistrar and Sub-BrgUtrar to be Court in ca^es of, S. 483 ... BC7 

sentences in cases of, 6. 480 ... 662 

when Judges are presented from trying cases of, committed before them 

what is, S. 487 . . 809, 870 


Construction— 

by, we cannot add or mend deficieoces 18, 19 

conditional order for stoppiog, ol a building 8. 133 ... 189,192 

of documents gireq In eridence in jnrj trials is for tbe Judge 6. 293 ... 6C4 

ot penal statutes, rules ... 19 

Conviction— 

by Bench not legally coostitnted void S. IS ... 42 

by jury not ebwsen by lot illegal 5. 376 ... 529, 630 

Court to pau some seolenee on, 8. 245 ... 4C3 

for minor oCence no bar to trial of major offenes 8. 238 ... 449 

for oSenee not charged 8. 337 ... 415,417 

for major oCence illegal when charged with minor S. 233 ... 443 

on plea of guilty 6. 271 ... 622 

powers of appeUate Court in cases ol E. 423 (l) (I) 763, 764, 765—770 

reasons tor, to be recorded Ib summary trials B. 363 ... 613. 611 

seourtty lor keeping peace msy be required os. 8. 106 ... 126 

142 
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ConvktlOD — (conoid.). 

to follow finding of gollt; S. 213 

when accused pleads guilty Ss. 255 and 271 

when bars subsequeut trial 8. 403 


PAOCT 
... 461 

491, 492,622 
715, 716, 719, 721 


Copy— 

BccQsed not entitled to, of charge*Bheet as of right before commcncemeat 


of ioqoiry 8. 173 ... gii, gig 

of bond to be delivered by poHcQ to executanb 8, 170 (5) 806 

of ch >rge to be furnished to accused in preliminary inquiries 8. 202 ... 376 

of heads of charge to the jury to be given free to the accused 6. 371 ^1)... 692 

of judgment or heads of charge to the jury to accompany petition of 

appeal 8. 419 ... 750. 761 

of judgment In appeal to be sent to lower court 8, 425 ... 776 

of proceedings who are entitled to 8. 648 ... 725 

of special diary access to accused 8. 162 ... 280 

when accused entitled to, of translation of judgment S. 872 ... C93 

Coroner— 

conenrrent jurisdiction of, with Presidency Magistrate to commit to 

High Court, 8. 20C ... S92 

Inquisition by, power of High Court to revise ... 316,317 

office of, abolihed lu Madras ... 815, 392 

presence of, with jury at their retiring room renders inquisition void ... 816 

statements recorded by, how far admissible at the trial, 8.175 ... 815 

Corporation— 

service of summons on, 8. 69 (3) ... 90 

Corpse- 

power to disinter, 8 170 (2) ... 317 

when to bo sent by police to Civil Surgeon S. 174 ... 313 


Cost- 

assessment of, when to be made In possessloo cases S. 148 (3i 36J, 265, 267 


deposit of, in summonS'casce for witnesses 8. 214 13) 462 

direction by High Court as to, on reference B. 438 ... 764 

expenses of witnesses and corsplsloant as to 8 . 544 ... 989 

High Court bag no power to award. In revtuon against proceedings 

under S,l45 ... 266 

iu rorinon petitions geoerally ... 891 

of reference to High Conrt by Prealdeuey Maglitrato to be provided foe 

S. 433 (3) ... 781 

ordtnanfy High Court not to iotorfere with award of, by tower court ... 265,367 

payment of, ou adjournmcal 6. 814 ... 636 

power of court to make orders for, in aaloteoance cases 6. 488 (7) ... 649, 648 

power of High Court to award, io ravlslon of, malalenaueo orders ... 8BS 

power to award, of luecessful parly In transfee petitions 8 . 526 (5) ... 942, 953 

in proceedings under Bs. 195 and 476 ••• 359,360 

recovery of, for remoriog nuifanee, 8 . 140 ... 203, 901 

Cerruboratlon— 

of approver’s evidraee, S. 997 ... ^ 
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Coaif5ef~ PiGZS 

•ocQBtd's tight to be defended h? &40, 616 

idTisibilit; of filing affidavit to aupport bis client's case 8. S26 (4) ... 953 

adrlsloe client cot to answer qaeetloca pnt to him -does not aol 

improperly 630, 942, 052 

commit no oQenee by nslclng elcatly not to answer questions In open 

court ... 630 

dnty of, In drawing np affidavits to be anom by client ... 930 

doty of, appearing for defence 618,619 

doty of defence ... 610,619 

not guilty of professional miscondnct when not ready to an apeal 
tight of, to be beard — 617,754 

value ot, hearing arguments ot 

Counter-Caae»~ 

code eilent with regard to trial of counter cases S. 526 ... 949 

court to keep evidence in separate and deliver separate judgments 
presented Immediately ••• 

CO defiaUe raia as to procedora lo, S. 626 ... 949 

trial of, pronouncing o^er In one of two, geod ground for transfer, 

B. 620 ••• 


Cotirt— 

and bfagistrate convettible terms 6. 6 
desoriptloD of ofienees cognisable by each, 8s. 28*30 
language of, to be determined hy Oovernmeot, 6. 556 
may be closed to pobllo by Fresldlog Officer, B. 852 
to be open to public 6 852 

to try Judge or publio servant to bespeoified by Ooreroaeat B. 197(2) 
meaning of, 

what are included In term 


84 
51, 55 
1003 
662 
662 
863,866 
863, 8C7 
352. 353 


Court-Fee* Act— ActVll of 1870 — 

rules under, to be made by High Court 


Court-Martial— 

apprehension of peisooB eubjeclto S. 549 993 

delivery to military authorities of persons liable to bo tried by, & 549 ... 993, 994 

issue of orders to bring up prisoners before, 6. 491 (1) (d) ••• 689 

Court of Crimfaal Appeal la GaglaoJ — 

its constitution, function, etc. — ^32, 733 

Court-fee— 

award of, to complainant 8. 545 969,900 

power of Appellate Cenrt and High Conrt to set aside order as to 
payment of, by accused — 

Court of Session- 

appeal from sentence of, 8. 410 — ^7 

appeals to, by whom to be heard 8.4 09 *•> ^67 

cognieance of oCencu by, 8. 198 ••• 643 

commitment to wrong, efirct of B- 533 — 967,963 

nigh Court when exeicUlng ordinary original Ct. JurUdlellon Is net a, 

S. 9 3T 
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Court of Ses5loa— (tronrfii.). Pages 

Judge to be oppoloted foreacb, S. 9 ... SC 

jarisd!otiou ol, to take cogaUanee 8. 93 ... 51 

xuaf direct admiesioa to bail or ita tedaotlon S. 499 ... 90G 

xnajr direct Elalrlot Magistrate to carry out order for disposal of property 

S.511 ... MT-33 

may direct Maglatrato to levy amount of forfeited bond 8. 51C ... 92G 

may direct ifagtstrate to recorer penalty of bond for non-apponranoe 

B. 617 ... 927,923 

may direct commission for examination of '(ritoesses 8. 603 ... 911 

may direct prerlous conrlats to notify resldenoe alter release 8. 6CS ... 710, 711 

may issue searoh-Trarrant to postal and tol^rapb authorities 8. DC ... Ill 

may order further Inquiry in a compl tint dismissed 8, 4SC 793, 795, 79C, 797, 793 
may direct commitment in case ol discharge 8. 437 SOI , 603, 604 

may require security for peace on conTletlon 8. IOC ... 120 

may ‘suspend sentence or relatso accused pending reference to nigh 

Conrt 8. 436 (1) — 304 

may refer case to High Qourt dlfleilng from iury’a verdict 8. 307 ... 679, 681 

power to direct commitment to Itself S. 437 ••• 

power ol revision of, 6s. 435, 43G 7S6, 783, 799, 794 

power of, as to offence committed before !t 8. 487 ... 6G9 

eecorlty proceedings to be laid before, when 8. 1S3 (9) ... 175, 177 

sentence which may be passed by, S. 31 ••• S5 

to be cstabliihed by Iiocal Qovarnment 8. 9 ... 3G 

trial before, to be by jury or with assessors 6. SG9 ••• 31 

trial before, to be conducted by Publle Prosecutor 8. 970 ... 623 


Court of Small Causea*- 

appeal from cenviotlon by, to contempt eases 8. 4SC (9) ... 8CS, 6C9 

Credible ln{ormntloa>~ 

what is, 8. SI ••• 73 

Criminal Dreach of Contract— 

of serTlee compoundable, 8. 3(5 >.« 033 

Criminal Oreaeh of Trust— 

charge of, when doubtiul whieh oOeneeoommiUed, 8. 93u tUlui.) ... 447,415 

charge of, In respect of property entrusted to carrier, S. 333 (illns-) ... 447. 413 

place of trial of, 8. 191 12} ... 325,320 

Criminal Courts— 

clastesofB. G ... 64 

ordinary and additional powers of. 8«. 30, 33 ... C3, CG 

suipension and removal ol Judges and Magislrales ol, 8. 2C ... 61 

to be open to pnhlle, 8. 352 


Criminal Force — 

power to rcelore to poesenlon ol person dl*po*»«ased by use of, S. 532 ... 936 

use of. compoundable, 8. 315 ••• 

Criminal Intimidation— 

charge of, to be trird summarily, 6. SCO ••• 603 

partienlars to b« stated In a charge of, 8. 32l (iltas.) ... 415. Hd 

aecurlty for leering peace may be taken on conriellon for, 8. 106 ... 136 


INDEX 


Criminal Law Amendment Act- 

power of High Ooort to graat ball fa not affected bp (he, 6. 493 

Criminal Allaapproprlatloo— 

place oi trial of, B. 181 (9) 

now composodable with Coort'a permission S. 345 (2} 

Criminal Trespasa— ■ 

cotnpotindable, 8. 345 
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907 


325 

639 

633 


Crops— 

included la Und or water 8. 145 
when cut, casnot be attached 6. 14C 

Cross-examination— 

after charge in prelimlnarp inquries 8. 208 
after charge !q warrant-cases 8. 256 (1) 
right of, 8. 203 
right to reserve, 8. 256 

right to reserve, not allowable is eesetons cases 6. 286 
right to recall, for farther, after charge 6. 256 

Crown- 

right of, to grant reprieve, respite or remission of punishment, 8. 401 719> 713, 714 

Crown Debt- 

fine to be recovered from a convicted person can be recovered as a, ... 701,702 


893, 395, 306 
492 

... 393 

*92, 404, 405 
... 510 

m, 404, 405 


317, 325, S50, 231 

... 254 


Custody- 

detention of complainant and witoessee in, by police 8. 171 ... 807 

detention o! complainant and witneeses iD..aftec oommitment, 8. 217 ... 412 

detention or, in lunatic as/lnm on certifioatsS 474 ... 541 

discharge Itom, on execution of bail bond 8 500 ... P09 

of person acquitted on ground of tosaoUj B 471 ... 841 

of accused after commitment pending trial 8. 220 ... 414 

of property, pending trial 5. 6l6A ... 927 

Customs— 

Collector of, exempt from serviog as jaror or assessor, B. 920 ... 597 

persons employed In, department also exempted, B. 320 ... 597 


D 


Dacolty— 

place of trial of, with mnrder, B. 181 (If ... 32{, 335 

Deaf Mute — 

criminal rcrponilblllty of, 8. 341 C19, C21, C23 

doty of Magistrate when trying a ... C39 

ondesirabl* to try a, snmmarily .» C20 

when, nndentands proeeedinga, & 841 can't apply' ... £20 
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Oetinitlons— 

Adrocate^eneral S. 4 (1) (a) 
bailable ofieoce 8. 4 (i) (&) 
charge 8. 4 (1) (c) 
clerk of the Crowa 8. B. 4 tl) (e) 
cognizable offence S 4 (l) {/) 

CommiBBioner of Police 8. 4 (1) 
complaint 8 4 (1) (h) 

Enropcan CntiBb eubject 8, 4 (1) (t) 

High Conit 8. 4 (1) (i) and 8. 26C 
Inqoiry 8 4 (1) (/:) 
ioTBstigation 8. 4 (1) (]) 
jadieial proceeding 8 4 (1) (m) ' 

Don’baifable offence 8 4 (l] (6) 
Boa*oognizabfe oBenco 8. 4 (1) (n} 
offence 8, 4 (1) (e) 

o£Bcefin-eharge of poUce-station B. 4 (1) (p) 

place S. 4 (1) (2) 

pleader 8. 4 (1) {r} 

police-statlort 8 4 (l) (j) 

public Proeecutore 8. (I) (<] 

aab'dir;sion 8. 4 (I) fu) 

enmmens-case 8. 4 (1) (0) 

rrarraot-easa S. 4 (1) (te) 


Delegation— 

of powers to District ilagiitraU 8 13 40 

of right to file a complaint sot permuted 95 

ootifleation bj rarlooi local OoTemueets as to, of powers ... 40 

Delivery— 

of lunatic to care of relations 8.475 fin 

of opinion of assessors 8. 309 ... 639,590 

of Teidict of jury 8. 301 ... 573 

to military authorUies'persoDS triable by Court-maiUal B. 549 ... 993 


PAQCS 

21 

21 

21 

22 

22 

22 



21 

29 

29 

29 

SO 

SO 

31 

31 

91 

31 

91 


Demeanour— 

oonrt may record remarks on. of witness 8. X3 


CTS 


Deposit— 

of expenses of witnesses after commitment 8. 31C 
of expenses of witoeEsos in summons'cases 8, 244 
of expenses of witnesses in warTant*cases 8. 2S7 (3) 
of money or O. P, notes in lien of bond S. 613 


412. 423 
4C3,463 
499,503 
920 


Deposition— 

of medicial witnetses. Its admlsubility 8. 509 
reading orer of, in the presence of tbeacensed S. SCO 
taken in the absence of tbe accused, nbeo admissible 8- 613 
taken on eommlsslon 8. 507 


... 919, 91T 
e09, C71, 573 
... 919. 920 
... 913 


Depnty Commlaslooer— 

powers eooferrabla on 8. 30 


54 
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Deierler— Pages 

from army or navy may be arrested B. 51 ... 76 

Destruction— 

of obscene and llbelloas things 8.621 ... 936 

of food, drug or drink S. 521 ... 936 

Detention- 

illegal and needless, to be guarded against S. 61 ... 85, 86 

issue of Ad&eas cof^s in ease of Illegal or impropsr, 8. 191 ... 889 

limitof, 8. 61 ' ... 85 

of the accused to complete iuTestigatloa 8. 167 ... 803 

of oSenders attending courts, 8. S51 ;.. 661 

of complainant and nltnesses by police 9. 171 ... 807 

power to compel restoration of abducted females on, 8. 552 ... 995 

power of, persons arrested without warrant 8. 61 ... 85 

power of, complainaut and wituesaes refnsing to attend Ssssioni B. 217 112 


Diary- 

general, S. ISl ... 

general order for production of, not permitted S. 172 ... 

of proceedings in InTestigation 8. 172 ... 

special, 8. 161 ... 

to be sent to Ifagistrate when InTestigation can't be completed In twenty 
fonr hours 8. 1G7 ... 


269 

303 

808 

279 

303 


Difference of opinion— 

procedure when dudpee heertug appeal liaTe, 8. 172 781, 781 

ptocedute when Judges la cooflrmation proceedings hare, 8. 876 ••• 696 

Direetlona— 

power of High Court to Issue, the taature of luOna* eorput B 491,889,691,692 


DIscbarte— 

by unauthorised Usgistrates void 8. 530 ... 961, 965 

farther inquiry In cases of, 8. 136 793, 764, 706, 797, 798 

In cases o! contempt on eubmlieioo of apology B. 1S4 ... 867 

in sessions cases 6. 209 ... 897 

in warrant cases S. 353 ... 186 

lonatlc prisoner on certlScste 8. 174 ... 811 

of the accused on Advocate-Oeueral's staying prosecution 8. 333 ... 604, COS 

of the necuied in warrant-cases or complaloaut’a absence, 8. 259 •» 504 

of apprehended penons 8. 63 ... 67 

o! jury in cases of aieknesi of prisoner 8. 233 ... 535 

of the acensed called on to give eecontj 6. 119 ... 170 

of sureties in security proceedings 8. 130 ... 171 

revision by Court ofSessIoo or Magistmte in cue of Improper, 8.136,703,794 
reasons for, to be recorded 8. 353 ... 466 

withdrawal from protecuiioD by F. F. amounts to, 6. 191 ... 605,807 


Discovery— 

of persons wrongfully confined S. lOO 
Discretion— 

meaolog of the term 

ct eonrt to proceed with IrUl after alteration of charge 8. 319 
of High Court to Interfere In revtsion 6. (33 

whst it meant by cztreiiing ••• ®** 


119 

614 

437 
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Disinterment— 

pov«T o! Magistrate to order, &. 176 (3) 

DIsmUsal— 

after eammoniiig aooosed 8. 203 
for default S. 203 

so, of appeal for absence of 'appellant Se. 431 and 423 
of first cotsplalotn'hea no bartoafreeh one 
of appeal for default not permitted 
of revision lor defanU whether permitted 
of complaint aummarily B. 203 
^ wilbont examination of eomplaiaant B, 303 

Disposal— 

of property pending trial 8. 510A. 

of money given in bribe to publloservant Bb M7 

of property regarding which oSenoe committed S 517 

of property eeised by police, B 623 

of stolen property eelzed from innocent pnichaser 6. 619 

power of, of perishable property, 8. 625 

stay order lor, 8. 520 

what amounta to, B. 517 

what propsity to be at, of OevsrDiaeot B, 624 

Dispute— 

as to Immoveable property B 145 
as to Qse of immoveabls property B. 147 
power to attach subject of, 8 146 

Disqualification— 

of Judges and Msgistratesiu what cases 8. 556 
of jurors B. 276 

of Magistrates tahing coguizaacs of coopl^at B. 191 

Distinct Offences— 

each act of falsifieatjoo las, 6 333 
what are, 6. SS 

Distrainer — 

not trespasser for detect in proceediogv, 8. 539 


Pages 

317 


... 882, 385 

... 882,383 

753, 769. 761, 783 
... 885, 488 
759, 761 809 
... 823 

... 382, 383 
... 383 


... 923 

... D23, 934 
... 923,924 


923 
927, 928 
940 


... 217 

... 258,359 

... 253,254 


09T 

533 

839 


430, 431, 432 
... 61 


Distress— 

and sale of moveables to reeavct cost of removlog nuisance, B. 140 ... 203, 2p4 

not illegal for want of form of proceedings, B. 538 ... 979 

warrant for recovery of fine by, 6. 8S6 ... 700 

warrant lot recovery of fine by, beyond jnrladietloa, B. SS7 ... 702 

warrant to enforce payment of maloteoaoee by, S, 4S3 (3) 871, 870, 680 


District— 

cvety aesslont divltlon to be a, 8. 7 ... 85 

Is general unit for magieterial jariadletloo S. 19 ... 39 

Local Government to altcrllmlts of, 5. 7 ... 85 

rresidencytows to be deemed a, 6. 8 ... SC 

prooeedlngt la wrong, affect of B. 581 ... 9C6, 967 
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Deserter— Pages 

from army or navy may be arrested S. 51 ... 76 

Destruction— 

o{ obscene and libelloas things 8.681 ... 036 

of food, drug or drink S. 681 ... 036 

Detention- 

Illegal and needless, to be guarded against 8. 61 ... $5, 66 

Issue of hntiens corpus In case of illegal or improper) B. 191 ... 889 

llmltof, S. 61 ' ... 85 

of the accused to complete Investigation 6. 167 ... 303 

of oSenders attending courts, B. 3S1 661 

of complainant and seltnesses by police 3. 171 ... 807 

power to compel restoration of abdnoted females on, S. 652 ... 095 

power of, persons arrested without warrant 8. 61 ... 85 

power of, complainant and witnesses tefoslng to attend BesslonsB. 217 412 

Diary- 

general, 8. 164 ... 269 

general order for prodnction of, not permitted B. 172 ... 308 

of proceedings In investigation 8. 173 ... 808 

spectal, 8. 161 ... 379 

to be sent to Magistrate when investigation can't be completed in twenty 

fonr hoars S. 167 903 


Difference of opinion— 

proeednre when Judges hearing appeal have, 8. 439 ... 781, 763 

procednre when Jndgss in confirmation proceedings have, B. 876 ... 606 

Directloaa— 

power of High Ooart to Issue, the nature of hohess corpus 6. 491, 660. 691, 892 


Discharge— 

by Doautborlsed Megistratos void B. 590 
farther Inquiry in oases of, B. 4SC 
in eases of contempt on submission of apology 6. 484 
in sessions cases B. 209 

in warrant cases B. 253 ... 

Innalio prisoner on certificate 6. 474 

of tbe accused on Adracato-Oeneral'e etaylog proseoutlon B. 833 ... 

of the occnscd In wamnt'cases or complainant's absence, S. 259 
of apprebended persoDS B. 63 ... 

of jury In cases of sickness of prisoner S. 283 ... 

of the accused called on to give seeniity B. 119 

of sureties in sccnrlty proceedings 8. 130 ... 

revision by Conrt of Session or Magistrate In case of Improper. S. 436, 
reasoos for, to be recorded S. S53 ... 

withdrawal from proseenUoD by P. P. amounta to, 8. 491 ... 


... 064. 065 

793. 794. 706, 707, 798 
... 8C7 

897 
466 

... 641 

C04, 605 


635 

170 

171 
793, 794 

466 
695, 897 


Discovery— 

of persons wrongtnlly confined 8. 100 ... 115 

Dlseretha— 

tsranlog of the term ... 814 

of court to proceed with trisl alter alteration of charge 8. 238 ... 437 

of lllgb Court to Interfere In rsviston S. 430 ^15. BU, 614 

what Is meant by cxerciilag ••• ^1^ 





Dlstntermenl— 

power ot UagittnU to erier, S. ITT (X 


D!»inbMl— 

•tier enmmonias kCCQied 8- 203 
for default S. 203 

no, of appeal for absence of 'appellant Be. 421 •*»£ €T. 
of first complaint wben no bat to a freah one 
of appeal for default not permitted 
of revision for default whelbet peraUtod 
of complaint eummarily 8. 203 
^ wUbout cxamluatlon of eoapUisast fi. 203 


DIspoaat— 

of propettj pending trial & SlfiX 

of money given In bribe to public a^rvast 6. fill 

o! property regarding wblcb efie*ic* committed S. SIT 

of property aelzed by police, fi £23 

of stolen property aeUed from fcnc«c«xt purebaaer B, &19 

power of, of perishable property. B tlS 

stay order for, 6. £20 

what amounts to, 8. £17 

wbat property to be at, of Oevemaent 6. 52i 

OUpate— 

aito Imraoveable property S. 115 
as to use of immoveable property 8. 117 
power to attach lubject of, 8 110 

Dbquallflcatlaa~ 

of Judges and Magistrates In what cases 8. 656 
of jurors 6. 278 

of Magistrates taking cognlzauce of complaint B. 191 

Distinct Offences— 

each act of falsification Is a, 8 233 
what are, 8.35 

Distrainer— 

not trespasser for defect In proceedings, 8. 638 
Distress— 

and sale of moveables to recover cost of removing nuisance, B, lio 

not Illegal for want of form of proceedings, 8. 538 

warrant for recovery of fine by, S. 366 

warrant lor recovery of fine by, beyond jorlsdietlon, B. 387 

warrant to enforce payment of maintenance by. 8. 188 (3) 

District— 

every sessions division to be a, S. 7 
is general unit for magisterial jurisdiction 8. 10 
Local Government to alter limits of, B. 7 
Fmtdeneylovm to be deemed a, S. S 
proceedings In wrong, sfieet of 6. 631 
113 


— V' Vji 
- 

... 

... ‘jr-* 

— 

... y;* 

- 

... ?,« 


••• 217 

... 2'.?.2£9 

... ai3, IM 


027 

C33 

839 


430,431,132 

... 61 


079 


203, 5p4 
079 

— 700 
•" 702 
871. 879. 880 


85 

38 

35 

36 

.. ®M. 067 
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37 


10(H 


130, 131 
C07 
607 
871, 877 
115 


Otstrict IHagJitrate— Sea ADDmOHAL District MAQistbate. 
appointment of, 8, 10 

cognizance of oSence of rape bj » man on hia wife fo be taken bj, 

B. 561 

control of Investing power of, S. 38 
court of, Is onlf tbat of a first otaea magistrate ... 88 

fieIJrery of property to, for disposal fi. 518 ... 933 

police to report to, peiBona arretted witbont warrant, 6. 62 ... 67 

power of, to order further Inquiry 8. 436 793, 794, 797, 798, 799 

power of, to compel restoration of abdocted females S. 552 ... 995,996 

powerof, todemaad seonrity for peaces. 107 
power of, to tender pardon to accomplice B. 83? 
power of, to try Bummarily 8. 260 
power of, to award maintenance B. 468 
powerof, toisflueeearob'warrantof bonse 8. 93 
power of, to issue commission for examination of witnesses B, 503 
power of, to bold inquest B. 174 
power of, to transfer cases 8 192 

power of, to make rales for Benobea S. 16 ... 

power of, to order removal of pnbllo nuisance B. 133 ... 

power of, to reduce amount of secotity 8. 124 ... 

power of, to report to High Court and snspend sentence meanwhile 
a 438 {1) 

power of, to revise proceedings of subordinate ’^Magistrate 8s. 4S5 

and 436 786, 797. 793 

power of, to withdraw or refotcasea 8. 528 056, 957 

power of, to bear appeals from ecnvictloD 8. 407 735 

power of, to discharge sureties 8 120 ... 163 

power of, to release persons imprisoned for falling to give leonrlty 8. 121 170 

power of, to'set aside conviction on evidence recorded by two Magistrates 
S. 850 P». (JJ 

power to sell nncialmed property B. 524 
power to sell porisbabie property S. 535 
to eummon jorors and assessors 6 826 
withdrawal of cases by S- 628 
what is meant by court of, B. 10 


Oil 

313 

341 

43 


S9i,809 


655, 659 
940 


COl 


Divorce- 


after, wife entitled to msli^teosncedorfag (ddst 
whetbsr ground fox'icfnslng maintenance S. 489 


870 

esc 


Oocamenta— 


destruction of obsoeue or ffbelloos, 8. 521 

Inspection of, 8. 06 

impennding produced S. 104 

Indge’a power to order production of, 8. 617 

meaoiog and rosstruetJon of. for tb« jary triaif, 8. 999 

nfieuces relating to, 6. 105 (I) (e) 
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of persona 'nben permitted B. 939 ... 450,451 

Journey— 

oQencca committed on, S, 183 ... 32S 


Judge- 


appointment o! Besslona, Additional, and Aeeiatant, 8. 0 ... 36 

dntj of, in charging jar; S. 997 551, 656, 556, 557, 558, 559, 5G0 

duty of, to decide S. 293 564, 565, 566, 567, 568 

exempt from setsiee as jurors or assessors 6. S20 ... 597 

may gnestion jury to ascertain catnre'of verdict 8 303 ... 573 

cot disqualified by ioepccting scene of oflonce 6. 556 (Expl.l 997, 1001, 1002 

ponet of, to control verdict of jnry 8. 302 573 

procedure vrbeto Gessioas, dliagrees nitb verdict ol jury 6. 307 579, 5B0 581'68S 

taoetioo fet prosecution ol, S. 197 ... 8C3, 865 

suspensioD and removal of, 8. 26 ... 57 

Bwcariay affidavits before, 8. 539 ... 970 


Judgment— 

alteration of, not permitted wbca 8. 8C9 ... 688, 690 

clerical error In, may be altered 8. 369 633, 639, 690 

contents ol, in appeiis 8s. SG7 and 424 683,631,774,775, 776 

copy ol, to bo sent to loner Court 8. 425 ... 776 

copy of, to accompany petition on appeal 6. 419 ... 750 

copy to be given to accofed free of costa 8. 871 ... 692 

beads ol charge to tbe jory to be recorded Instead of, 8. 367 (5) pro. ... 683, CSC, 


in summary trials 8. 2Gi 

Irregularity la, S.'637 

langnage and contents of, B. 367 

loss of, 6. SGS 

mode of delivery ol, S 866 

of Bench (o bo signed by each member 6. 265 

eJ rneldency Magistrates 8. 370 

translstlcn ol, «bcn to be given to tbe accused 8. 372 

rules lor appetlale, 8 421 

sentence to be specified in, 8. 867 

to te wrjtien and delivered before proDOonelegsenteDce 8. SCO 
v*bat h a ; 


637, 683 
... 516 

... 072. 977 

... CS2, 683 
... 682 
... 633. 684 

... 516.517 

... 691 

693 

774. 775. 770 
... 632 

CSO. 091,083 
782 


Jodfclal Proceeding— 

drSoItton of. 8 4 (I) <ei) ... 29 

ineiudM precredings in vrbieb evldrucoli taken on oath 8. 4 ... 33 

rer»'tt by Msgiitrate on inquiry into cause o! death B, 17C ... 317 

wbsl is and Ii net. 8. 4 ... 39 

«h<n report not. S. 159 ... 277 



Jurisdiction— 

BIgb Coart ia cssa ol doubt to determlus, S> 183 

of otlmioal courts lu inquitiet &ad trials Gh&ptot XV 

of Magistrate oTet European British eahjects S. 443 

objection as to, can be taken for first tima in appeal or revision 

ever British subjeots ia Kstlve States S. 18S 

service of summous beTond, 8. 73 

to hold summary trials 6. 260 

limits of Presidency Magistrates*. S. 20 

zueaoiag of, 

may be defined as 
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Pages 

320 

... 318, 372 
... 8-23 

319 
$31 

... 92 

COG, 607. 603, 509 


number of special, 8. Sl2 
preparation of the apeoial list of, 8. 325 


Jury- 


charge to, 8. 297 
choosing of 

contents of judgments in trials by. 8. 867 (5) Pro. 
discharge of, S. 233 
discharge of, without giviog verdict 
discharge of, not equirafeot toacquitta] 
duty of, S. 299 

for trial of European and Indian British enbjeets 8. 275 

eleetlon of foreman of, 6. 260 

ozaminatioo cl, S. S04 

exemption to serve as, 6 820 

form of sutomODS to, S. 326 

form of verdict of, S. 603 

grounds of objection to, 6. 278 

how to be chosen 6. 276 

how to be summoned 8. 826 

judge not to ask, reason, tor verdict 

list of, 8. S31 

list of ootQiQOQ and special, S 313 

locking up, in ITigh Court 3. 296 

misdirection of, cflect of S. 637 

names of, to be called S 277 

oon-attendanco of 8. 318 

objection to, 8, 277 

origin of trial by. 

omission to revise list of, S. 637 

penalty for oos-atteodance of, S. 332 

powers of, S. 299 

power ol judge to question 

procedure where, differ 8. 302 

^oeslioD and aoswers of, to be recorded 8. 903 (2) 

reaaont for verdict of, cannot he ashed 8. 903 

retirement of, to consider verdict 8. 300 

re-trial after disebarge of S. S03 

abould not hold oommunisstloo With any eas eonneeted with 
aammoclng of military B. 317 
iweatlng c( 6. SSI 

to return verdict ea each charge B. 303 
trial with aasetsors. ofienoe triable by 8. 695 


653, 654, 555, 557, 659. 660 
... 62G 

683, G65, CS6, CS7 
... 635 

... 677, 639 

... 678, 679 

669, 670, 671 
... 627, 623 

... 634 

... 653 

... 897 

... C03 

... 673 

... 632, 633 
... 623 

... COl 

... 674 

... 69i 

... 594. 695 

653 
972 
631 
690 
631 

... 63G 

... 972, 977 

fOI 
673 

-. 671, 575 

... 673. 574 

673, 674 
... 573 

6TJ 

... C.SS 

672 
C9G 
631 
873. 671 
- 971. P7J 
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J o ry— {eoneld.) PAOEs 

trials before sp&olal 8. 276. ... C23 

Terdiet of, nhea to preTStl in High Court Sessions B. SOS ... 677, 678 

Terdlot of, when to prerail to Courts of Sessions 8. S06 ... 668, 578 

verdict of, when may be set aside S. 297 ... 663 

view by. B. 293 ... 652 

when attendance of, may be excused 8. 830 ... 603 

when verdict of, may be amended 8. 304 ... 67C 

when the verdict of, to be interfered with by High Court 

S. 807 B80, 581. 582, 583, 585, 587, 683 

when, may be examined 8. 304 ... 676,577 

wbo are liable to serve on, 8. 319 ... 637 

Justice of the Peace— 
ex-offieio, 8. 25 

powers to suspend, remove, etc. 8. 27 

... 60 
... 61 

Juvenile offeoders— 

iurladlottoQ in cate of, 8. 29 B 
seBtesce oa, to bo eonflaed la Beformstory 8. 399 
to be xQada over to their friends on release 8. 399 
periods of detention mast be fixed 8. 899 

... 54 

... 710 

... 710, 711 

... 7U 

K 


KMnapplas— 

oCsoeeof, triable where S 181 (4) 

... 835, 837 

L 


Land- 
owner or occupier of, to report eertaio matters 8. 46 
exeenflon of warrant by farmers or managers of, 8. 78 

... 70 

... ■ 35 

Land or Water — 

meaning of, 8. 14S 
what ii included in, 

317, 225, 230, 231 
235, 230, 291, 233 

Landholders— 

bound to report on certain matters B. 4& 

... 70 

Land Mark- 

preventing removal of public, or injury to tbe same 8. 163 

... 263 

Language- 

in which conleaiion to bo recorded Bi. 161 and SCI 
of charge 8. 231 
of jadgment, 6. 8C7 
of record 8. 857 

power cf Ooreromeat to decide, of Courts 8. 653 

296. C77, C73 
... 415, 418 

... 633 

... CC9 

... 733 

Letrloc— 

eooitroctloa of, on private land eiaaot beidealt with under 8. 233 
liagUtraU may direct, to be »o n»^ as net to otCM nnlsance 

291 

... 
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Lswfal Custody— PiOES 

■rrest nUhoat mrttnt of parsoa «snp{as ftam, 8. 6< ... 76 

Legal represeotatlve— 

cinnot apply to bo brought on record in revision against order under 

8. IIS ... 249 

right of, to prefer appeal and roTlsIftn for seateneo of fine 8, 431 ... 763 

power to add, in possession eases 6. 145 (7) ... 218,249 

procedure when, there la A dispate bottreon 8. 145 (7) ... 216, 2l9 

Legfsfatfve Assembfy & Couneff of State- 

members of, exempt from setTiog as ]arota or assessors B. S20 (ita) ... 697 

Legislative Councils— 

members of, exempt from letring as Jurors or assessors 8. 920 (an) ... 697 

Legitimate Child- 

order for maintenance of, 8, 438 ... 671, 876 

Letters Patent— 

Beriew of case by High Conrt under 8. 369 6SS, 639, 690 

proTisioQB of, will not apply when special provision exists in the Code 

8. 186 (2) ... 330 

provisions ot 8. 191 of the code do not aflect the provisions of, ... 344 

Levy— 

of amount due under tecognlaanee, 8. 616 ••• 

Libellous matter- 

destruction of, S. 621 ^3^ 


Lfmitat/oo— 

lot appeal against eentence o! death 6. 371 693,729 

for filing revision petition ••• 

for presentation of appeal 8. 401 ••• ^29, 730 

for appeals to Coutta other than High Court, 8. 404 .•> 739 

for appeals generally, S. 401 ... 729 

for appeals under 8. 476B ... 857 

for appeals under 8. 449 (2) ... 329 

for appeals against acquittal by Qovemmeot ... 729 

for suits to set aside order under 8. 617 ••• 333 


List— 

copy of, to be given to person searched S. 103 (i) 
of common and special jurors in High Court 8. 913 
preparation of Hat of special jurors 8, 936. 
publication of jurors, S, 923 
revision of, of jarors, 8. 924 
witnesses to sign, search, 8. 103 (3) 

Local Area- 

Government may define 8. 12 (1) 


131, 124 
695 
600 
699 
599, COO 
121, 123 


39 


Local Board— See UAd. ACT. XIV of 192a 

Sanction of Government necesaary to proseeote President of, for acts 
. , done in oSclal capacity, 8. 197 ... - SG5 
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Locai Qovernmeot^i^eaQovBBt^MEtrr. 

appeal agaiaat scqaltlal by, 8. iVt ... 

powers exercisable Irom time to time b;, S. S59 ... 

power of. to alter division ot diatriot B. 7 (2} ... 

power dI, to appoint iddltlonal Sessions or Assistant Sessions Judge 6. 9< 

power of, to appoint District Uagtsirates 6. 10 

power of, to appoint Subordinate Magistrates S. 13 

power of, to couslUnte Benobes S. 15 

power ot, to make rales for guidance of Benobes 8. 10 

power of, to decide language of Courts 8. 550 

power of, to direct sittings of Hlgb Court 8. S35 

power of, to order trials before Conti ot Session to be b; jury 6< 275 ... 

power of, to appoint Magistrates In charge of sub-divisions B. IS 
power of, to relieve Inspeotor-Oeueial of certain duties iu case of lunatics 
8,471(2) 

sanction of, necessary to prosecute Municipal Chairman for ofBciat 
acts done, 8, 197 ... 

sanotlon of, necessary to prosecute President Local Board for oQSeial 
acta done. 8. 107 ... 

eanctloQof, neoessary (o prosecute village headman aoCing as Judge or 
Magistrate 6. 197 ... 

specify Court of trial for Judges and pubtto servants S. 297 

t, suspend and lemU sentences 8. 401 ... 

„ remove justice of the peace 8. 97 ... 

proseoutioo at the iustaocs of. for offences against the State 8. 190 ... 

withdrawal of ell or any of the powers ceaferred ea Magistrates by 
S. 41 (2) 


PAGES 

743 

1005 

35 

86 

SS 

99 

43 

49 

2003 

606 

629 

40 

840 

365 

365- 

SC6, 866 
863 
713 
61 
860 

CT 


Local la 4 utry~ 

with regard to easemeoU 8. 147 ... 359,263 

coscernlog disputes as to Immoveable properties B. 248 263, 364, 965 


Local lnapect|on>- 

notes of, to be recorded S. 639B ... 983 

power of Judge or Magistmte to make, 8. 599 D ... 981 

Local tnveatfgatlon— 

by rolice or MagUtratfl as to troth ot complaint B. 203 ... 876 

power of Magistrste to hold ot direct police to bold, 6. 153 ... 972 

procedure where police dispense with. In cogolmble ea»a 8. 157 ... 375 

Local Law- 

sot a0ected by the Code, 8. 1 (9) •«. 75 

trial o5o{fences under, Ss. 5 and 29 ... 82, 53 

what is », ••• 7® 


Local llmtta— 

deflalng, of Fretldency Sfagislrate 8. 20 

ot &^tlon> dlviifoni may be altered by Local Covornment 8. 7 (2) ... 35 

coBlennest of powers oo Beochre to try caiotwilbin certain, 8. 15 ... 42 

Locking up— 

Jury In tbs IHgb Coart, 8. 296 “7 

Lottery— 

aanellon necessary for proeccutioo (or, 8. 196 ••• 359 



Lunatic— 

coofioemcDt of acousod aeqaitted of befog, S. 471 
Gottody of, 8. 46G 

delivery of, to cere of relatire 8. 47S 
jodgmeot of aeqoittal o! 8 470 

bo transferred to aijlata S 474 
prisoners to bo visited In Jail 8. 473 
report of Local OoTerameot as to state of mind 8. 474 
release of, pending InTestlgatioo before trial trbea declared fit to be dis- 
charged 8. 474 


639 

837 

841 

841 


srbo map compound on behalf of, 8. 345 


638, 639, 641. 645, 646 


Lunatic Asylum- 

confinement of aeensed In, before trial 6. 466 

confinement of accused Id, on acquittal on ground of Inoaop 8. 471 

M 

Alaglstrate- 

^polntment of Distrlot, 8. 10 
appointment of Additional LIstrlot, 8. 10 (3) 
arrest bp or In presence of, S. 65 
Benches of, 8, 15 

bound to maiotalo CIt:! Courts* order, 8. 145 

bound to Inrestigate claims to property aiezed bp Police, 8. 533 

bound to take oridence on appearance of the accused, S. 137 

bound to compel attendance of nttnesses, 8. 253 

cognizance of offences bp, 8. 190 

dUcrotion of, to sammon nitoesses already cross’Csamlned 8 257 
dntp to decide wbethee special proceedings ol Chapter XXSIII applica- 
ble S. 443 

has no power to prerent eomposUIoo of some oflences 8. 345 
inquiry into cause of death by, 8. 176 
loc^l ioTestlgation by, as to truth oflcomplunt, B. 202 
making local inTestIgacion not disqualified to try, B. 556 
map tender pardon whan 8. 937 

map dispense with personal attendance iB'secuxitp case 8. 116 
mapuseci?|] and military force when Ss. 129 and ISO 
ordinary powers of 8 86 aod Bohednle III 
power to dispose of, property, S. 523 
power to attach property subject ot'dispute, S- 146 
power to direct detentionot arrested person for more than 24 hoars, B 67- 
power to commit for trial, 8. 200 
power to discharge in preliminary inquiry. 6. 209 
power to discharge in warrant-cases, 8. 253 
power to disinter corpse, 8. 176 

power to examine defence witnesses before commitment S. 212 
power to postpone process to acensed S- 203 
power to record confession of aeensed 8. 164 
power to stop proceedings In aommons-cases S. 249 
power to transfer cases S. 192 
power to appoint receirer 8. 146 (2) 
public when to assist 8. 42 
reference to superior, 8. S49 
sentence wbicb may be passed by, 8. 83 
subordination of, to District Uagistrates 8. 17 


, 239, 240 
686 
196 
484 
834, 835 
499 


876 

997,1003 


373 

397 

466 

817 

404 

876 
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M«fl5trate— (cantfW.) Pages 

fiaspdosloQ sod remoral o/i 8. 20, ... 51 

wbea 0e«me0 pdrsoaallj iaiereateO S. 05C ... 3000, 

ffboa lasy hold iagaest. B. 17i "• 3^3 

MalntensQce— 

sccused-compctect ^Uaeas to, cases 6g. SIC, 4B8 (C) CIC. G16. 871, 833, 633 

adoUorjr, giound toe retuslog. 8. 488 (4) 871, 680, 881 

alteration ol amount of, 8. 483 885, 88C, 837 

application for, Is not compialnt of offence 873 

cancellation of order for, when 6. 483 fS) 871, 891, 883 

Oivll Courts cannot grant injoncUon rcatralnfng Kagistrstes from proceo* 

ding under 8. 488 ... 885 

enforcomsnt of order for, S. 400 837,888 

enforcement of order made outside hfagietTate’s jarisdlotfon ... 6B6 

OTldence bow taVen, 6. 483 {6) 871. 833, 883 

gronnds for retualog, 8. 483 ... 880, 861 

husband and wife, competent wltnesaea, 8. S40 ... ClG, 618 

jurisdiction of Girll Court to eot aside orders 8. 48d ... 885, 88G 

married woman ma7 claim for illegitimate child S. 488 ... 875 

may be awarded from date of application 8. 488 (3) 871,879 , 880 

object of law to maklog order for ... S73, 873 

of wife and ch lid, S. 488 ... 875 

penally for disobedience of order for, 8. 488 (3) ... 871. 879 

right of wife lor, not lost by maltlng^eoaodalous ollegalion against husband. 881 
sooend appUeation tor, whstherlharred ,,, 874 

unable to maintain itself, meantng.of, 8. 488 ... 670,877 

warrant for lory of arrears of. 8. 488 (3) ... 871, 879 

wU« liriog away from husband without cause not cnlUled to B. 488 (4)- 871,630,831 

Afsaager— 

of land to ezeento werranl orsrrest, 6. 78(1) 95 

of land to report certain matters, B, 45 ... 70 

Marginal Notes'— 

looked into by Court to construe, 8- ICl ... 3SO 

whether, can be referred loin cocetrulogeoctioos . ... 70 


Market- 

Included in land or water B. 145 (7) 217, 331, 232 

Marriage — 

cognitance of ofienees against, Bs. 198,199 803, 371,372 

no consletlon esn bo had lor offences agslost, without forms] complaint 

8.233(31 ... 4<7 

under TTiodn liwa isclamcot and Dot acoatreol ... 870 

when not prored, mala tenisce can be claimed for child ... 875 

Married woman— 

by whom prosecution lor eotleUng, to be loitltuted 8. 199 ... 063,369 

enticing compouodable 8. 815 ... 638 

is etiUtled to claim aalntenanee for iUegttlQata child ... 875 

Material terror— 

BppsIIaU Court’s power la case of, 8. S33 ... <22, 430 

In charge.cSeetot.B. 282 ... 422,490 
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Alsterlal Object- 

power cl Conrt to send for 

Measures— 5<4 WEianTS, 

iDipcetloD of, bj police 8. 103 

Medical Practitioner— 

ezamlDstioo of luoatle by, 8. 464 

cxeaptlon of, from lertlng as JnrotorasaestocS. 820 

Medical Witness— 

deposition ol, nhen can b« need nodec S. 238 

depoaitloD of, 8. 603 (1) 

examination ol alleged Inoalto bp, 6. 461 

police to uod dead bodies to, 8. 174 

power to lommon, 8. 603 (3) 

to be examined in fieaaione Conrt in mntdet cases 

when teeeiTabla in evidence 8. 609 

Medical Certificate— 

is no evIdeneQ withoot ezamioing officer who granted it ••• 

Memorandum — 

Magistrate to record reason tor Inabilltp to make a, Ss. 86C (4) and 


304 (3} 007,677,679 

la taamaej" teUU, 8 3S6 ••• 666 

ol erldenee to be made in sammottS'cases 8. 855 ••• 6C5, COG 

el labstaoce ol examination of aecnsed, S. 304 ••• 077, 079 

Memory- 

bp releniog to statements, dnriogpolice loTestigatlon 6- 172 009, 310 

refreshing, bp police diarp 8. 172 •• 010 

Merchandise^ — 

keeping of, injurious to health etc., problbltorp order B 183 ISS 

Military Authorities — 

deliTetp to, oi persons liable to be tried bp Conrt martial, 8 649 ••• 993 

dispersing ol nnlawfnl assemblies bp, Ss. 129, 131 185, 180 

Magistrate to apprebened oSenders on requisition of, B. 649 • 903 


Military force— 

dolp of commandant of, to disperse unUwinl 
S 131 

officers nsing, protected S. 132 

use oi to disperse unlawful assemblp S. 129 


Military Jurors— 

eummonlng of, 8. 317 ••• 590 

Military offenders— 

arrest of 8, 64 (6) ••• 77,79 

delirerpot, tomtlitarp anthorlUes B. 649 — 993 

Magistrate to assist arrest of, 8. 649 ••• 994 

Us 


assemblp, when required 

... 18G 

... ISC 

185 


PAGES 

917 


203 


835 

697 


642 
915 
835 
913, 315 
910 
910 
916, 910 


917 
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Noo-cosnizable offence^ - Pages 

defialUoQ of, S. 4 (1) (n) . ... S9 

information to police of, 8. 1S5 ... 271. 272 

not to be iareetlgated bj police trUboni epeolal order, S. 155 ^9) ... 272 

pcreoD committing may be released on bond 6. 57 ... 82 

sureties fo case of, must be reeidentsof Brlttsb India wbea offender is 

not S. 57 (9) ... 82 

TvboQ person eommlttlag, may be seat to nearest Magistrate, 8.57(3)... 82 

Noa*Commlasloaed Officer— 

trbcQ may be called to disperse unlawfol assembly, 8. 130 ... 185 


NotQuIlty— See Plea. 

Judge not to question jury nben verdict of, is returned 
trhen Court may direct return of verdict of 8. 989 
general verdict of 


Notice— 

of applleitlon for transfer to be given to Pub. Frcscoutor B, 526 (6) ... 912, 953 

of change of place of heatlag to bo given to pleader, B. 422 ... 766 

omission to give, of appeal does oot vitiate trial ... 757 

of heating of appeal, how and to vrbom to be given 8. 422 ... 760,767 

of Bitting o! Blgh Goart, 8. 335 ... 600 

service of, for removal of nuisance. 6. 134 ... 194 

service of, on parties whether neoesaary before transfer, 6. 528 ... 958, 950 

to accused before difcctiog further Inquiry B. 487 ... 780,799 

(o aecniod before dfrectfog to fumfsb soeurfty, 8. 110 ... 146 

to show cause to be given to surety. 6. 614 ... 031, 931 

to shew canse before bend is forfeited, 6. 514 ... 931, 934 

to complaint of appeal when necessary 767 

to accused in appeals agaiost orders coders 350 ... 757 

to whom, of appeal to bo given ••• 750. 757 


... 574, 675 
647 

... 549 


Notification— 

of oflonees tiiable by Jury 8. 2C9 • ... 620 

rules for, address by picvicnsiy convicted oflenderi 8. 665 ... 742 

of Local Oovernmont as to trial under Chapter XXXIII 6. 446 ... 831 

Nuisance— 

cooditional order lor removal of, 8. 1S3 ... 189 

jurUdiclIon of Meglstrsto to order removal of private, 8. 133 ... IBS 

orders by unaolbonscd tragistmte to abate, when void B. 530 fb) ... 961 

order as to, under Be. 133 and 144 Is subject to revision B. 495 20G, 215, 210 

order as to, may be made ez par(e 6. 144 (2) 306, 313, 313 


o 

complainant to be ezamfned on S. 300 

evidence to be on, In jodielal proceedings. B. i (1) (m) 

eo power to admIoUter, to seemed 8. 343 (I) 


373 

23 

C22 


Objection— 

decision of, to Juron 8. 379 ... 633 

grounds cl, to Jurors fl. 379 ... 63J, 534 

to Jurors 8. 277 ... 1^31 

caiiilon to nils, at BO earlier aUge B. 637 ... 973,979 
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Obsceoe Objects— FAocs 

deslnictloQ of, on coDTletlon 8. 621 ... o3C 

power to attest cae eoncetncd lo maattfactuto, expert, tale of, B. flS ... 115 

eeatcb of place autpectcd to contalo 8. 03 . ... 116 

warrant for eeUing Sad taking poneitlon of, 8. 03 ... 1 J 6 

Obatructlon— 

remoTal of, to publlo path etc. 8 . 133 ... 189, 190 

tepewcinilaw/olJ/ciapJojed 8. 14< ... 295 

to police lo discharge of doty 8 . 61 75 


Occupation— 

reznoral of, amoaollog to pabllo baUaoce, 6. 133 
Offence- 

act dooe is dJfperalog nnlawial assenU/ la not, B. 132 
against Railway, Telegraphs, eto., 8. 134 
charge of, falMog withia to definitions, B. 336 
charge of, conTietioo for another 8. 237 
eognlaaaee of, by Conrt el Besilon 8. 193 
cognlaance of, lo one of three ways 8. 190 
cogalaanee of, by High Coart, B, ISI 
eognisaoeeo/, by Ueglstrate S. 190 
committed lo Kallra Stater, 8. 181 
„ foreign territory, 8. 163 

„ on High Seas 6. 161 

„ 00 jooreey 8. 163 

compoaodiog of, S. 8tS 
defioltioa of, 8. 4(1) ( 0 ) 

High Coart or Coort of Sessios may try all, B. S3 
oSences noder other law by whom triable B. 29 and Scb. II 
of the lame kind may bd locloded in one charge 8- 231 
prosecotlon for agalast pobllo josUce 8. 195 (1) (5} 
trial of, 8. 5 (2) 

nnder Penal Code, by whom triable 8. 26 
Offences— 

notification ipecifylog what, are triable by jury 
which pabllo la hoaad to gWe InfonaaUon 6, 44 
which Village Headman etc. are bonnd to report S. <S 

Offender — 

pabllo to give information of what, 8. 44 
coort to bo satisfied of place and abode of S. 69l 
order for notifying address of convicted, S. 6(i5 
procednra when, fails to observe conditions, 8. 663 
pnrsoit of, into other jaricdictlon, 6. 63 

Offlcer'ln-charge of Jail — 

warrant for exeention to be directed to, 8. 384 
whipping to be Infiioted in the presence of, 8, 391 

Officerin-charse of Police Station- 
arrest without warrant, by 8. 65 
defined B. 4 (1) (r) 
duties of S. 4 (1) (r) 


186, 191 


leo 

... 823, 829 

... 43C, 441 

... 445, 4iG 

... 843 

... 834, 835 

... 344 

... 884 


... 825. 82C 

... 2sa 

C37, 638, 639, C40 
29 

... 52 

63, 54. 1076 
... 432, 431 
... 845. 850 


61 


... 620 
C9 

... 70, 71, 78 


C9 

... 1014. lOlS 
... 1015, 1016 
1014 
83 


C99 

704 


SO 

,29 
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O/ffceHo'Charso of Police Statloa^cffnelJ.) PAacs 

£ 0 X 7 depute subordiaata to arrest without Tnirraat, 5. S6 ... g{ 

S]3y order onlairlul assamblf to dispena, S. 1S7 ... iBi 

msfiaTestigate cognizable eases, 6.155 ... 271 

joeaniog ol ... 29 

Qot to inrestlgate DOD'Coguizable oftences without special order 8. 16S.., 277 

report of Investigation h; Bobordioata officer to, S. 1G3 ... 805 

search b; (or anything during investigation, S. 173 ... Sll 

to forward report, on completion of iovestigatioB, S. ITS ... 811 

to inqnlco and report, BUlelda etc. 6. 174 ... 813 

to release acensed from enstody when. 8. 1C9 ... 305 

to send copies of diary and aeensed to Magistrate, 8. 1C7 ... 303 

to send corpses to Cfvil Snrgeon (or post merfetn examination) B. 174 ... 813 

when may enter and inspect weights, etc. 6. 153 ... 2d3 

who may perform duties of, 8. 4 (1) (p) ... S9 

withont warrant arrest vagabonds, do. 8 , 55 ... 80 


Old Offenders— 

order for noUflcatlon of change of address of. 
sentence on. 8. 807 
special provisions as to, 8. 6GS 

Omfssloa— 

eneotef, to prepare charge, S. S3$ 
to revisQ list of inrors or assessors. S. 53T (c) 
to state offence la charge, S. S23 

Opening case— 

for proseention in High Court and Sessions Oourt, B. 363 639 

Opinion— 

delivery of asaessore, 8. 809 
each assessor, to state bis, when E 809 
gTonnds of, assessors (o be recorded 

Judge not bonod to conform to (he, of assessors 6. SOO (7) 

Jodge ebonld oot decide case wltbool loriliog, ol assessors f 
Jodge not entitled to order retrial alter recording, o! assesso; 
ol assessors not a jodioal one 
of assessors, bow to be recorded, B. 809 

Ordlnanccr— 

Infringement of provisions of. is an oQcnee 
inquiry tnto offence under, to bo conducted under the Code 
not an Act of tvgoUr LegUlatoro 
wbat is an, 

P 

Parcel— 

sesreh lor, 8 90 

summone tor prodocUon of, B. 91 

Pardtnashfn Ladlea— 

may t« eximlned in Court In a ywlli, B. 839 ... 913 

may be csamlord oa oofflmfition B. S03 ... 87S, 017 

R9 proTliho prot^etlog. from Bfiwsrldg ill Court, 8. eOJ ... PJ3 

personal attesdssee of, lasy b« dirpensed frith, & 295 ... BSJ 


... 669. 690 

... 669 

... 691, 693 

... 669. 691 

I. S09 " ... 591 

fB ... 691-593 

... 693 

... 689, 691 


33 

S3 

33 

83 


111 

105 


B. 6C5 ... 1015, lOlC 

... 700,1017 
... 1016, lOlG 


970 

973 

493 
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Pardanaiifiln Ladles— (couZii.). PAOS3 

powet ct ntgb Court to set aside order tcloilogexempUoD, to 8. SOO ... 300 

tboQld bo examined bp police at tbelr rcsidecco and not at the Police 

station ... 278 

when eomplamsots cannot claim exemption, 8. 200 ... * 375 

Pardon- 

commitment 0! person accepting tender ol, 8. 339 ... GI3, Cli 

eooditional, of OoTcmmcnt how enforced when broken 8. 401 (5A) ... 713,714 

effect of forfeltare of, 6. 839 ,,, C12 

jnrtidklion to lender, 8. 337 ... C07 

Msgiitnto tendering, incompetent to, trp b; 8. 337 ... G07 

plea of, to bar trial cf approver, 8. 839 G13, GI4, 61S 

powers to direct tender of, 8. 833 ... G12 

proscention of aecompllco on withdrawal of, 8. 839 (3) ... 613, GlS 

procednre on forleituro of, 8 339 615, Cid 

revocation of, alter trial, 8. 339 ... 612, 613 

statement ot accomplice map be nsed against him on withdrawal of, 

8,339(2) ... 613. C15 

tender of bp nnanthorlrcd Magistrate, S. 629 (9) ,.. 063,964 

Part-beard Case— 

lahseqneot trial of, bp aoetber Magistrate, 8. 850 C55, G5G, C58, 659 

Payment— 

of (Xpcoics to complainant and witnesses oat ot floe, 8. 645 ... 089 

of tnonep (oand on acensed to innocent parebaser, 8. 619 ... 933 

to be taken into aecoont In sabsequent sttit, 8. 646 ... 092 

Penal Servitude- 

male Hntenced to, exempted from whipping. B. 893 ... 705,706 

sentence of offender alreadp sentenced to, 6. 397 708, 709, 710 

Penalty— 

eatercement ot, on bonds. B 5t4 (1) ... 991 

(or non-attendance of jnroEcr assessor. 8 832 ... 604 

how recoverable In case of non-attendance of furor or assessor, 

Bs. 318, 332 — 696, C04 

imprisonment on non-papment of. 8. 514 (4) ... 931 

recoverp ot, no bar to proseention, S. 614 (5) ... 931, 925 

recovered bp vlrtne ot information bp Advocate-General 8. 294 (3) (c) ... 344 


Perishable Property- 

application for nett proceeds of 8. 525 ... 941 

sale ot, 6. 525 .•• 9U 

Perjury — 

Aesignmenta ot, to be olearlp stated when ordering for prosecution for,... 351 

complaint to prosecute for, S. 195 (1) (5) ... 345. ^9 

gist of the offence ot ... 35I 

mere denials in pleadings do not amount to ... 35} 

points to be considered before dlrcctingprosecntlon for ... 35I 

prosecution for, not be ordered merely because there le a contradiction ... 853 

prosecotion for, in (he alternative based oa two contradietorp statements SS3 
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Personal Attendance^- FAOca 

of aceufed msj bo dispensed frith 1 q cisea of security to keep peace, 

S. 116 ... ' 161 

of accused may be dispensed vith frhen summons first Issued, 8. 910 ... f 09 
tight o! purdah ladles to be exempted from, la Oonrt 8. 205 ... S80 

STben, of accused In secorlty may bo dispensed wUb B, 116 ... 161 

Permlaslon— 

of Court necessary la each case forappearanco of prlrate pleader ... 617|61S 

of Oourt necessary to ooaduel proseoutlon, 8 495 ... 893 

of Court nhen noeossaty to compound offence, 8. St5 (2) . .•* 633 

of Court to TTltbdraw proseouttoa, 6. 401 ... 695 

of Court to nUbdrarf committee, 8. 240 ... 4C8 

Personal Interest— 

of Judge or Ifagistrate a dlsqualidcatioa, 8 . 53d ... 097, 1000 

Persons In Authority— 

who are, B. 1C3 ... 291 


Petty cases— 

no appeal lies In, B. 4l3 ... 741,749 

Place of Imprisonment— 

power tosppolat, 8. 511 ••• 987 

Place of Inquiry or trial— 

aeeused triable fihere aet Is done or nbere eot 
effect of inquiry or trial in wrong place. 8. 531 
nigh Court to decide to case of doubt of. 8. 1 
ordinary, S. 177 
rules as to, 8s. 177—166 

Pica— 

In summary cases, 8. 263 (g| 
mode of rceordlog of 6. 235 
so appeal from conricUou on, RUlIty, 8. 419 
obligatory to record, In Bessloss eases. 8. 372 
of guilty. In warrant cases, 8. 235 
omfstlon to record, S. 263 
when tbculd not be accepted, 8. 371 


Pleader— 

appeannee^by, 8. 116 ... * ICO 

dtfloltlcD of, B. 4 (1) (r) ... SO 

duty of, for deirnee CIS, 019 

cumioatlon of witness on commlaslon by. B. 505 ... 014 

exemption of to lerte as juror or assessor, 8. 820 (I) ... 593 

Msglilrata nay allow accused to appear by. B. 203 .» 839 

net Rullly ol any cflence by aiVlog client not to aaiwer queillon pot by 

Court ... 630 

net rulUy cl profettlonal mlseondoct when not ready to argue appe*! 

prt«<Rt«d ... 734 

ncUr« oi appeal to be glren to, 8. 492 ... 756 

rrtcdiinf. cot to alt aa 2fag{itrat« 6 557 <.• t0C3 

prlsauly lettrueiedto beuadetdlreetlonef r.P., B. 193 ••• 895 


oiequeuee eulues 8. 179. 839,891,899 
I ... DCe.WT 

l85 ... 829 

... 818, 319 

... 818, 830 

... 613, 614 

... 491,499 

... 740 


619 
514 
593, 694 
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Pleadfff— ((amcW.). 

right of ftccuaed to he defeoded hy, 8. 840 

right of Mooied M to oholee ol, B. 340 

right of, (0 bave nocosa to prisoners, B. S40 

to hare an opportunity of being heard on appea), B. 431 

nhen evidence may be taken in preseoee ot, 8. 853 

Police Dfarj’*“ 

accused not entitled to call lor, B. lt3 (3) 
court may send for, B, 173 (3) 

copy of entry in, to be sent toMa^’strato »ith aconsed, B. 167 
entry in, of iofarmatfon fn non-cognftable casee, S. 155 (1) 
not to be used as eridenoo, S. 173 (3) 

Pollce-Offfcer-' 

arrest svithont srarrant by, 8. 64 
diary ot, 8 195 

diieharga of person arrested by, 8. 63 
examination of nitnessea by, 8. 161 
posrers to selte inspected property, 8. 060 
search by, 8. 169 

to inquire and report on enielde, etc. 8. 174 

to prevent cognlzahla oSences 8. 149 

to report appreheoaloni 6. 63 

to search arrested penoa 8. 01 

vrarraat should ordinarily he diteoted to, 6. 77 (1) 

vrheu may be appointed Publlo Preseontor 8. 493 (3) 


616. 617 
616, G17 
617 
762 
663, CC4 


808, 809 
SOS, sio 
803 
271 
808.809 


76 

271, 273 
87 
279 
991 
299 
313 
267 
87 
85 
95 
894 


Police Report- 

after completing Investigation Under 8. 173 810,811 

ai to dispute likely to cause breach of peace ooreemiog land 8. 145 217, 223, 234 

in nan'cogoisable oSances may be treated as cotaplsint 25, 337, 833 

Is not evidence 8. 145 233 

' not included in de&uitlon of oomplaint S. 4 fl) (h) ... 22 

what Magistrate may takecognlzancQ of, 8. 190 {&) ... 834 

PoIlce-Stat/on— 

definition of, 8. 4 (1) h) ... 31 

officer-lQ'Charge of, defined S. 4 (1) (p) ... 29 


Political Agent— 

absence of certificate of, can be cured noder 8. 537 ... 333 

certificate of, for inquiry Into ofienoea commuted by British subject out 

of British India, S. 188 ... 831 

evidence taken by, to be received in evidence 8. 169 ... 334 

power ot, to recall certificate issued S. 163 ... S3l 

power of, to examine witness on commission when directed 8. 603 ... 910 

ought not to ceturu warant ot oommUston merely stating he had no 

powbt io sammsa wltoesiln anatirastate ... 912, 918 


Porta ot Presldcncy-towBs— 

Presidency Magistrata'a jurisdiction within _ ^ •** 

147 
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PO««e55/0O— 


PAGES 

inquiry as to, ol Und or water B. 145 

217,234 235,236 237 

joint, S. U6 (4) 

.. 

244, 245 

local inquiry about dispute aa to, B. 148 


263 

must be actual, 8. 145 


317, 229 

of immoTeable property when may be restored, B. 522 


936 

procedure la ease of disputes »a to, S. 145 

217, 234, 235, 236 

what is actual 

... 

229 , 241 

Post— 



wben warrant of arrest may be sent by, fi, B3 

... 

93 

Post mortem— 



report of, its evidentiary value 

... 

916 

Post-Office— 



persons employed in, exempt from serving as jurors or 

assessors 


S 820 (1) 


59s 

place of Inquiry aud trial of oSences against, 8. 1S4 

... 

S3S 

eearcb and detention of letter, etc., fn 8. 85 

... 

110 

search and detention fay unauthorized iragistrate void 6. 630 

... 

964 

Postponement— 



of execution ot capital sentence eu pregnant women, 8. S62 

... 

698 

o! inquiry or trial, 8. 844 

... 

632, 683 

ot proceedings when accused found to be lunatio B.«. 464 and 465 

... 

835, 886 

of whipping is illegal 8, 891 

... 

704 

Powers 



additional, cooferrable on Magistrates 8. 87 

... 

66 

oootinuance ot, ot officers transferred 8. 40 

... 

67 

data from which oouterring of, to take eflect 8. 89 (3) 

... 

66 

mode of cancellation ot, S. 41 

... 

67 

mode of conferring 6. 89 

... 

66 

of courts to try offences Bs. 33, SO 

... 

51, 54 

Preamble- 



defined 

... 

13 

' Is part of the Act 

... 

13 

object of. 


13 

when efiect is to be given to. 

... 

13 

Pregnant Woman- 



postponement of capital sentence on, B. S 83 

... 

698 

procedure in case, sentenced to death 

... 

693, 699 

Pfellmlnary Inquiry— 



charge to be forwarded to the BlgbOourt or Oonrt of Session in, S- 218... 

422, 423 

discharge of accused in, 6. 209 

... 

S97 

examination of accused in, S. 208 

... 

393 

into offences against administration of justice B. 4T6 

... 

842 

Magistrate oan held, in a case taken cognizance of under -S. 190(1} ( 0 ) ... 

S4S, 353 

object of, 


SOI, 503 

order of commitment In, 6, 218 


405 

procedure in, S..203 


S9J, 395 

taking evidence in, S. 208 


393 

when charge Is to be framed In, 83 10 


402 



IK DBS 


Prciideocy Mflsl5trate~ 

appeal from sentonee of, 8. 411 
appointment of 8. 18 
beoob of, 6. 19 

constitatloQ of Benches of, Ss. 18 and 91 ... 

tz^Sieio Jastlee of the Peace, 8. 223 

local Ilmitsof jnrisdlotlon of, 8. 20 ... 

maf commit to nigh Contt 8, 200 
may not record reasona for commitment, fi. 213 
ma; snbmlt stotemenU to High Conn la oaea of revision, B, 411 
power to order prisoner in jail to be bronght op, B, 642 
power of, to compel reatoratlon of abdooted females B. 652 
power of, to demand each soeatit7 for peace and good behavloar Bs. 107,109 
power of, to direct Gonna to notify rcaidence after release 8. 565 ... 1 

power of, to issue commiaaion Ss 603, 601 

power of, to issne process for offence committed beyond inrisdlctlon 8. 186. 
power of, to release convicted person on probation of good eondnot 8. 662 li 
powerof, to atop proceedings in aammona-casea 8. 249 
record of evidence by, 6. S62 
leferenee by, to High Court 8. 492 

when and on what points, can refer lot opinion ol High Conrt ... 

Pf ea Me n cy -Towa— 

applleatioa of the code to the police In, 8. 1 
commission for ezamioetion of witness in, 8. 604 
compensation to persons frandaleotly arrested In, 8. 553 ... 

deemed to be a district 6. 7 (4) ... 

nnmber cl jorora to be eommoned to, 8. 315 ... 

Preventive Action of PoIlce^See Cdapter XIII 
Pttsi Law Rep. & Ameod. Act XIV of 1922— 

ocarts have no jarisdlctlan to question order, efc,, passed 8. 99A 
8. 99(1 

power todeolare certain pablicationa forfeited, 8, 99d ... 

power of High Court to eet aside forfeltnre B. 99B ... 

procedare at the bearing before High Court 8. 99E 

•Preveotloa— 

of cognizable oSeneea by police 6. 149 
of Injury to publio property by police 8. 153 

Prevention of offencea •.'-See fabt IV of the Code. 

Previous acquittal- 

bars subsequent trial wben, S. 403 715, 716, 719, 721, 724. 725, 726 

how to be proved S. 611 ^ 917 


Previous conviction— 

bars subsequent trial wben S. 403 725, 716, 719, 721, 725, 726 

evidence of finger-print expert, not suffieieot to prove, S. 611 ... giS 

bow to be proved B. 611 ... 917,913 

procedure In Sessions trial In case of, 8. 310 692. 693, 694 

trial of persons having, against oolosge, stamp laws, tie., 818 ... C51, C63 

when evidence of, may bo given 8 31i * ... 691 

when to be set out in charge S. 221 (7) ... 415, 413 
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Possessloa— 

inqair; m to, ol land or water B. 146 
joist. 6. 145 (1) 

local inqoir; about dUpoto as to. 6. 148 
XQuat be actual, 8. 146 

ol Immoreable property when may be restored, B, 523 
procedure is case of disputes as to, B. 145 
wbat >a actual 

Post— 

when warrant of arrest may be sent by, S. 83 


PACES 
317, 234 235,236 237 
... 244, 245 

263 

... 217, 229 

9 ^ 

217, 234, 235, 236 
... 229, 241 


9S 


Post mortem— 

report of, its erideatiary value 
Post'Offlce— 

persons employed in, exempt from serving as jurors or 
B 320 (1) 

place of inquiry and trial of offences against, S 184 

eeareh and detention of letter, etc., fn 8. 95 

search and detenttcn by unauthorized hfagistrata void S, 530 

Postponement— 

ol execution ol eapUal sentence on pregnant women, 8. 883 
ol inquiry or trial, 8. 344 

ol proceedings when accused found to be Inuatio Bs. 464 and 465 
ol whipping is illegal 6. 891 

Powers 

additional, ccufeetable ou Magistrates 6. 37 
oontiouaoee ol, ol officers trauifetredS. 40 
date from which eoafettlog ol, to take effect 8. 89 (3) 
mode of oaneellatiou ot, B. 4l 
mode ol conferring S. 39 
of courts to try offeuees Ss. 38, 30 
Preamble- 

defined 

* is part of the Act 
object of, 

when effect is to be given to. 

Pregnant Woman- 

postponement of capital sentence on, 8. 383 
procedure in case, sentenced to death 


916 


598 

328 

110 

964 


693 
632, 633 
835, 886 
701 


66 


67 
66 
51. 54 


13 

13 

13 

18 


695 
699, 699 


Preliminary Inquiry- 

charge to be forwarded to the BlgbCoartor Court of Session in, S. 218... 412, 4IS 

discharge of accused in, 8. 209 ... 397 

examination of accused in, S. 208 ... S93 

into offencea against administration ot justice 6, 476 ... 642 

Magistrate can bold, in a case taken coguisanca of under -S. 190(1} (o) ... 315, 353 

object of, ... 891 . 393 

order of commitment in, S, 213 ... 405 

procedure in, S .203 ... 393, 395 

taking evidence in, S. 203 ... 393 

when charge is to be framed in, B 2 10 ... 402 



INDEX 

PrtJldeDCy AlssUtrate— 

appeal from eenteoce of, B. <11 
appolotmoct of 8. 18 
beach of, 8. 19 

coDstitsUon of Benches of, Bs, 18 and 91 

«x^£\eio Jostlee of the Peace, S. 29S 

local limits of Inrisdiotlon of, 8. 20 

may eommlt to High Court 8. SOS 

may not record reasons for commitment, 8. 919 

maj submit statements to High Oontt In case of rerlsion, 8. 441 

power toorder prisoner in jail to be bronght np, 8. 512 

power of. to compel restoration of abdnctod females B. 559 

power of, to demand cash secnritp for peace and good bebarloar Ss. 107,109 

power of, to direct Conrts to noUtp rcsidenca after release S, 66S 

power of, to Issue commlssiOQ 8s 503,501 

power of, to issne process for oCenee committed bepondjnilsdletlon 8. 1S6. 
power of, to release eonrlcted person on probation of good eondoct 8. 663 
powerot, toetop proceedlogs In lummons-cases 8. 949 
record of eTldenee bp, 8. 969 
reference bp, to High Conrt 6. 492 

when and on what points, can refer for opinion of High Conrt ... 


X171 

Paoes 

730 

47 

48 
47, 48 

432 

43 


391 
405 
825 
938 
935 
130, 145 
1015, 1016 
911, 913 
330 

1007, 1008 
470 
674 
784 
784 


Presldency-Towo— 

applicatlen o! the code to the police In, 8. 1 XS 

commiiston for examination of witness in, 8. 604 ... 913 

eompeosation to persona frauduleattp arrested Id. 6. 563 ... 096 

deemed to be a district 6. 7 (4) ... 85 

number of jnrers to be sommoned in, 8 $15 695 


Preveotlve Action of Pollce~5ss Csapteb XIII ... 267, 253 

Presa Law Rep. & Amend. Act XlV of 1922— 

oanrts hare no jarladictlon to question order, etc., passed 8. 99A 

8.990 ... 119 

power todeolare certain pabllcalions forfeited, B. 99d ... 117 

power ot High Court to set aside {orfettare 8. 99B ... US 

proeednre at the bearing before High Conrt 8. 93B ... lig 


-Prevention — 


of cognisable oSenees bp police 8. 149 
of Injurp to publio propertp bp police 8. 152 


267 

268 


Prevention of offencea Sss Fabt IT ofthcCode. 

Previous acquittal- 

bars subsequent trial when, 8. 403 
bow to be proTed 8. 611 

j 

Previous conviction — 

bars subsequent trial when S, 403 715, 716, 719, 721, 725, 72G 


evidence of finger-print expert, not snfficlent to prove, S. 611 ... 918 

bow to be proved B. 611 ' ... 917,913 

procedure in Sessions trial In case of, 8. 310 692, 693, 694 

trial of persoDshaving, againstooiQage,8tamp laws, etc., 846 ... 651, 653 

when evidence of, map be given 8 Sll ... 694 

when to be set oat In charge 8. 221 (7) ... 415, 41 


715,716, 719, 721,724, 725, 726 
... 917 
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PriDtiog Press ^'-Ordez as to disposal of B. 517 
Priests— 

exempted from eeiTing as juror or assessor S. 820 (/) 

Prince- 

liability of BritUb eubjeota for o&ences in the Btate of a native, 8. 166... 
commission to examine viitness In tbe native Btate of any, B. 503 (2) ... 

Private Person- 

arrest by, 8. 59 

duty to give information for certain ofiences 8. ii 

mode of arrest bj, 8 46 ... 

power of, to pursue and rg-take fogitive ofiender 8. 66 

power of, to seise ofieasive weapons 8. 63 

prooednre on arrest by, S, 59 

to aid police-ofSeer executing warrant 8. 43 ... 

Privy Cotrocfl— 
appeal to 

fuootlons of, in otlmlnal cases 

BIgb Court's power to grant bail pending leave to appeal to, 8. 49S 
is not a court of criminal appeal 
power of, to stay sentence pending appeal 
stay of ezeontlon of 
senteoee of d4ath pending appeal to 
when apppeal to, Is permissible 
wbeo special leave to appeal to, will be granted 

Procedure lo Sunimoas'cases— 

Boquittal and convictian in, S. 245 
applicable to security proceediugs, 8. 117 (3) 
conviction in on sdmiesioo of truth 8. 243 
effect of non-appearance of complainant B. 247 
power to stop proceedings in, 8, 249 
procedure when accused denies aeousatlon, 8. 214 
substance of accQsatioa to be stated toscoused 8. 243 

Procedure In recording Confessions— See 8. l&l 

Procedure In Warrant-cases— 

acquittal and conviction in 8. 258 
applicable to security pzaceedlogs 6. 117 (3) 
charge to be framed when prima facie case made out 8. 254 
discharge of accused, S. 253 
eSect of absence of complainant B. 259 
evidence for the proseentien 8 252 
process to compel attendance of witoesses B. 25T 
right to recall prosecution witoesses B. 256 

Proceedings of Legislature 

cannot be looked into for conetrolng the statute 

Procedure- 

meaning of, 


PAGES 

931 


331 
911, 918 


'730, 731 
731 
DOT 
731 

781 

782 
778 

730, 731 
7£0, 731 


... 463, 464 

... 161, 164 

... 461 

465, 466, 467 
47a 
462 

... 46a 


603 
161, 164 
489. 491 
486, 488 
604. 605 
481 
409 


492, 494, 495, 496, 497 
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117^i 

r»fa. -1 


Proce45— 

(ot eompelUng prodacllon o( aTiSniet for K, Vtl 

for prodactlOQ ot (orther eTideoco tn prollmlnarjr in']uUf U. Qi'M 

for compelling witnesset In aammoncetiei 0. 3U (3) 

Itsaa ot, 8. SOI 

postponement of tune of, 6. SOS 
Trfaen fee to be petd for iisoe of, 8. SOI (3) 

Procession- 

power to prohibit, In pnbUo itreet when to be eierelied 8. Ill 
power ot Iac&I OoTeroment, to proteet 
tight to eondoct, la pnbllo street 
Proclatmed offender— 

attachment of property of, 8. 63 
may be arrested wltboat warrant 8. 61 
who are bonnd to report arrest ot, 8. 43 

Proclamatloo and Attachment- 

inquiry necessary before litulng. 8. 87 
Irregularity In pnbUesUon of, 8, SB 
of property ot person absoondlog S. 88 
restoration o! property subject of, 8. 89 

Property- 

appeal against order (ot sale of. 8. 6S| 
arrest ot habitual reeelrer of stolen. B. 63 
attachment and sale of, on (orteitnre of bond 8. 6U 
claim to, 8. SS3 

' eonditlonal restoration of, S. 817 

deitructlon of, when may be ordered S. 631 
disposal of. 8. 517 
hearing of claim to, 8. 639 

order for sale of, by nnauthortzed Uagistrato S. 639 (6) 
power ol police to seize, suspected to be stolen 8. 630 
power to eell perishable, 8. 533 
power to eell nnolalmed, G 621 
stay order In respect of, 8. 630 

Proaecutlon— 

duty of, in lesslone oases 6. 280 

for adultery and enticing away married woman 8. 190 

for certain classes ot eonspiraoy 8. 196A 

for contempt ot lawful anthority 8. 193 

for false information to the police 8. 151 

for oSenee against marriage B, 198 

for ofiences against pnblio justice, 8. 195 (1] (d) 

for oSences against admialstration of jnstioe, 8, 103 

for oSencea against State B. 198 

for oSeneea relating to docnment S. 195 fl) (r) 

of accomplice for false eTldenea S.839 (9) 

of Judges and pabllo aerrants 8, 197 

of public serTanta 8, 193 (1) (a) 

poliee^fficera empowered to conduct 8. 495 

procedure for starting under 8. 195 8. 476 

etay ot, by Adrocate General 8. 333 

withdrawal from, by Pnbllo Froseentor 8. 494 


Mxi, M) 
JJI. .> "> 
li>l 
.l.J 
.till 
811, Ifft 


dll, m 
911,913 


m 

Tfl 

TO 


100 

101 

lOi 

IWl 


... 910 

... 80 

911, 031, 933 

... 019,990 

... 097, 998 

... OM 

... 097,919 

... 038,099 

... 803 

091 

... Oil 

M. niq 

... 013 


M. sag, 6iQ 
370,871 
... 003 

»• 613 

••• 309, 371 
803,809 
-■ 816,819 

••• 816,819 

••• 800 

... 801,801 
... 018,810 
... 809, 803 

... 813,819 

... 893 

... 843 

604 

.. 895 . 898 
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Province of— 

PAOES^ 

Judge and Jury examined 

66S 

Proviso— 


to a Gectloa cannot extend ite opetative e&eot 

... 20 

Public— 


orders aSsoilog B. 14i 

... 20e, 910 

to give infoimation of vrhat oSencee S. 44 

69 

to have aoeesB to otiminal Gourta B. 353 

662 

when to aeslst Msgietratea and police, S. 42 

68 

whipping not to be inflicted in, B. 390 

705 

Public Health— 


tempoiar; injunction leettaining aota dangeions to, S. 144 

... 306, 212 

Public Justice— 


oflenoes agamst, how to be initiated 8. 476 

... 842 

conditi(mal oideE aa to temovai oi 8. 133 

... IBS, 189 

injunction pending inquiry into cases of, 8. 143 

205 

procedure on order being made absolute In case of 6. 140 

... 203 

procedure when juty la claimed. S. 138 

... 198 

procedure when the person appears to show cause B. 137 

... 195 

Public Nuisances— 


what ace, 

... 18T 

what, ate dealt with by J.P.C. 

... 18T 

Public Property- 


prevention of injury to, S. 162 

... 263 

Public Prosecutor— 

' 

by whom to be appointed S. 492 

... 693. 694 

certificate of, to prosecute approver S. 839 (Ij 

... 613, 618 

definition of, 8. 4 (1) (t) 

... 81 

entitled to appear and plead without written aotbority B. 493 

... 895 

. may be directed by Ooveroment to prefer appeal against acquittal, 

S. 417 

743; 746, 74T 

notice to, in application for trausfer iu High Court B. 526 (6) 

... 943, 953 

pleaders privately instructed to be under diceotlon of, 8. 493 

895 

trie] before Court of Session to be oonducted by, S. 270 

522 

withdrawal of proeeeution by, 8. 494 

895 

Public Servant— 


complaint for prosecution for contempts of the lawful authority of, 

8. 195 (1) (a) 

... 346. 349 

prosecution of, 8. 197 

... 363 

Publications— 


power to deolsce certain, forfeited and order their seizure B. 99A ••• 117 

remedy wben each, see forfeited and eelfed 8. 99B 

11^ 

Punishment— 


accused not liable to, for refusing to answer qnestions put, 

or falsely 

answeriDg them fi. S42 (2) 

639, 639, 630 

for contempt of courts S. 480 

... 863 

maximum term of, 8. 85 

61 

of person refusing to answer or prodoce document S. 465 

... 867, 863 

remission of, by Government S. 491 

71S 
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Purchaser— " Psoe# 

pAjment to lonoceat, oat ot mosey found trlth secased. 8. S19 ... 933 

psymest to, sot to be zasde out of lb* 8o» imposed os acessed S. 619 ... 923 


Pursuit— 

of oGesden by police into other Jarladiations B. 63 ... 83 

of persons escaping from costody S. 6d ... 88 

Q 

Quasblas— 

of commitment by High Court, 8. 915 107, 108, 109 

Question Reserved— 

procednre on, (n original jnrisdlotionot High Conrt B. iSi ... 785, 786 

R 


Railway- 

place of Jn^oiry and trial fo eases of offences against, 8. 18t ... S28 ,$29 


• eoperiot ofEceta of, not to hemnnecessartly acmmoned 8. 73 ... 91 

viben poblio bound to assist In preveoUng iojnry to, S. 13 68 

Railway Servants— 

issue ot sammons to, B. 72 ... 91 

Rape— 

cogniaiice of. 8. S6l ... 1001 

sfbat pollce*office« can iDTestigate oBence of, 8. 661 (3) ... 1001 

Re-arrest— 

by pollco of person arrested by private person S. 59 ... 63 

of person escaping from custody, 8. 6G ... 83 


Reasonable Cause- 

tor remand of accused, S. 3U 633, 631, 635 


Re*eall— 

of prosecution witnesses for cross ezamloation B. 356 ... 492 

ot witnesses after alteration of charge. S. 231 ... 138 

Hagistrate to, witnesses wbenof opinion that case abonld cot be tried 

summarily, 8. 263 ... 611 

Receipt— 

procednre when, cannot be got for eervloe ot summons, 6. 71 ... 91 

signatare of, for serries ot sammons. 8s. 69, TO ... 90 


Receiver— 

appointment of, in disputes as to Immoreable property, &a. liS (1), 

116 (2) 313, 211, 2M, 258 

arrest ot habitnal, of stolen property, 8. 5S 76 

High Conrt's power to appoint, In rerlsloa 211 
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Recoenizaace— Pages 

foe appearance o{ Bceased, B. 205 ... 889 

of accused persons forwarded to coneb, 8. 76 ... 94 

release of accused on, Ba. 496. 497 ... 901,902 

substitution of, for ball, 8. 496 ... 902 


Record- 

In case of Bummarf trials, Ba. 263, 264 
in cases of contempt of courts 8. 461 
of evidence In High Court 8. 865 
oi evidence In other trials, S. 356 

,1 in Ftestdenoy MagUtrato'a Court 8. S62 
„ in sammar; trials B. 856 

„ In aammons-oases B. 355 

of examination of witnesses 8. 354 
of opinion ot assessors 8. 809 


511, 612, 515, 616 
^.. 865 

G79 

... 666 

... 674 

... 6C6 

C65 

665 

589. 590, 691 


Re*examlnatlon— 

of defence witnesses 8. 390 703 

ot witnesses by parties after retnm of commission 8. 505 ... 914 

power of court to re-examine witneesea at any stage, B. 540 ... 983 


Reference— 

by Presidency Magistrate to High Contt, B. 532 ... 967 

by Besslona Judge to High Court B. 807 ... 679 

by subordinate ^lagistrate to supetlot Magistrate, B. 849 ... 658 

it is discretionary with Judge to make a, 8. 807 ... 581,663 

only the Judge who tried the case can make a, ... 584 

point of view on which a, should be considered 6 60, 661, 682, 664 

power of High Court on, in fury trlats 664, 635, 66S 

right of aoeused's oounsol on, B. 434 ... 785 

to High Court by District Magistrateor Sessions Judge 8. 433 ... 605 

unnecessary In eecnrity proceedings when security is farnlshed S. 123 ... 176 

what a letter of, should contain 8. 807 ... 583,664 


Reformatory- 

confinement of youthful ofienders in, 8. S99 
who can send juvenile ofienders to, B. 899 

Refreshing Memory— 

by referring to poiioa dfary S. 172 ... 303 

by referring to statement recorded by police during their Investigation 

B, 172 ... 308, 810 


... 710, 711 

... 710 


Refusal— 

of aconsed to give address to police-procedure B. 57 ... 82 

of accused to plead to charge, procedure 8. 256 ... 492 

Register— 

of cognizable and non-cognlzable oflencea to be kept 8s. 154, 155 and 

166 269,271, 279, 273 


Regbtrar— 

appeal from conviction by. In case of contempt, S> 482 ... 865, 866 

not a court for proceedings Ss. 19Sand47G ... 346, 356 

when deemed be OivU Court lor contempt cases 8. 483 ... 867 
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Release— * Faoes 

bj High CcQtt oa ball pendlog appeal to lowe: Coorta 8. (2) ... 777 

of accoaed from caatod^ o! Button Hoots Officer, 8. ICO ... 278 

of appeilaot 00 bail peodtng appeal. S. 426 ... 777 

ot lonatle peodlog iorestigatioa or trial, 8. 466 ... 837 

of persoQs impriaoned forfsilors to foraUh sccorit^i K. 124 ... 179,180 

pooding app&al to lower Conrta B. 426 (2) ... 777 

peodlogprocsedioga in aammoDS-eaase 8. 249 ... 470 

powerof police to, arrested peraoni B. 67 ... 83 

Religious Peeliogs— 

power to forfeit pnblieaUoa Intended to wonnd, any class, 8. 99 A ... 117, 113 

uttering words to wonnd, eompoondable 8. 815 .» 636 

Remaad— 

cannot be granted In the abaenes of acenaed 6. 84 ... 61 

of aeouaed on adjournment of tnqoirf or trial, 8. 344 Pro, (i) ... 633,637 

^f accused to the cnatodf of police during luTeatigatiOQ 8. 167 ... 809 

period of, not to exceed 13 dajs 8. 167 (3) 809 

reasons for, to be recorded, 8. 167 ••• ^ 

to enatody In warrant-cases, 8. 253 ••• *6* 


Remarks— 

loherent power of High Court to expnngopsasages in judgments, 8 5C1A 1006,1007 
power of High Conrt to expoogo, In jodgment, B. 459 ••• 1666' IWT 

right of blagistrate to express, against witoessea, sic., 8. 863 »• 676 

reipectingdemeanoar of wltnessee, 8. 863 675,676 


Remission— 

of contt-fae in copy of charge 9. 210 
of sentence of whipping B. 395 
of pnolahment by Crown, B. 401 

of poDiihment by Secretary of State or Iiocal Ooverament B. 401 
of penalty of bond, B. 514 (5) 


... 403, 403 

706 

... 712, 713 

712, 713, 714 
... 921, 925 


Removal— 

of lodges and Uagistratea 8 26 
of Jnatiaes of the Peace B. 37 


Rent- 

included in land or water, 8. 145 (2) 


217, 221, 225, 230-232 


Reply— 

prosecntion baa the right of 8 393 

right of proseentor to, when aeoused adduced erldencB 8. 292 
right of, when one of seTetal accused recalls witnesses 8. 292 


Report— 

by police In eases of sniclde, S. 174 
of Chemical Examiner reoelTable lo OTideano. 8. 510 
of inrestlgation by subordinate poBoe to 8. H. 0., S. 161 
of police not a complaint S. 4 (2) (A) 
of High Court for reTetalng or altering ieatenoe, 8. 453 
who may take eognltaaee of ofleneeon, B, 190 
14S 


813. 314 
917 
279 
33 
803 
331 
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Reprieve— PAOBS 

zigfat of Grown to grftnt, 8, 401 (5) ... 713.714 

right of, explained ... 714 

Repugnancy— 

in the verdict of jnry, bow far ground for gnaaMog cooTietion, 8. 423 ... 772 


Rescue— 

from cnatodf. power to pnraue and retake. S. 66 ... 86 

Resistance— 

to arrest how to be met, 8 46 (2) ... 76 

Respite- 

explained ... 714 

right of Grown to grant, from paaishments 6. 401 (5) ... 713, 714 

Restitution— 

efieet of decree for, on order for malDtenanee, S. 46S •» 88T 

Restoration- 

appeal from order rejecting applieatloa for, of attached property 8. 405 ... 736 

of abdoeted female power to compel, 8. 553 ... ^5 

of attached propertf 8. 69 ••• 105 

of possession of immove'ible property, 8. 522 ... 936 

Restraint- 

arrested person net to be reatrloted to nnoecessary, 8. 50 ••• 75 

complainaat and witnesses not to be eobjeeted to, 6.171 ... SOT 

Retirement— 

of jury to consider verdict, 8. 900 ... 571, 572 


Re*trlal — 

mnst be by sabordlnate Court of competent jarisdletion, B. 423 (1) (5) 
of accused after discharge by High Oouct, B. ^3 
order for, in appeals, 5. 423 

when ordered, applies to all charges without limitation, B- 423 

Retrospective effect— 

not to be given to statutes ordtnanly ... 14 

Revenue Court- 

power to eend for inquiry into oQeoces against publlo'justice, 
power of, to complete investigation or commit, S, 478 
power of, In cases of contempt before It, B. 460 
when may exercise powers of Msglstrata, 8. 478 


Review— 

not allowed by Court having conourrent jurisdiction, B. 435 ... 791 

of judgment not permissible, S. 869 ... 703 

of coavletion by High Court.uudet letters Fatent 8. 369 ... 663, 690 

on cases reserved by High Court 8, 434 ... 735 


8. 476 ... 842 

859 
862 

... 859 


... 758, 764 

... 583 

... 758, 764 

... 764, 765 
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RevUioa— Se« Hion Court. 


PdOE& 

abetment of, tTben, B. 431 


783 

against acquittal, 8. 430 


816, 617 

dlQoreneo bottreen appeal and, 


809 

limitation for presenting, to High Coort 


72!> 

object of confening powers of 


813 

on Sodiogs of fact 8. 439 


811, 813 

. point taken for first time in, whether permissible 


730 

powers of the High Court in, 8. 430 


815 

sessions and Pistrict Bfagfstrates baya limited powers of S. 435 


766, 766 

Right of Suit— 

glTcn to a defeated elaimant cinder S. 66 (6D) 

... 

103, 104 

DO, giren to question order nnder & 133 (3) 

... 

189, 193 

no, allowed against acts done bena fiJ* under 8. lio (3) and 8. 143 (B), 303, 

304, 205 

not barred against maintenance order under 8. 488 

... 

885 

to set aside magisterial order under 8. 144 

... 

316, 317 

Right to Reply— 

in appeals B. S14 

... 

754, 761 

in Sessions trials 8. 293 

... 

551, 553 

Right to Begin— 

In ease el reference by Piesldeney blagistrata 3. 433 

... 

784 

when questions arising in original jarisdiettoo are reserved 8. 4S4 

... 

765 

Robber— 

arrest of habitual, 8. 5S 

... 

80 

security from, for good behavioui 8 110 

... 

145, 180 

who to report resort of. aud wbeu 8. 46 (1) (5) 

... 

70 

Rulea— 

Jet guidance of Beoebes of blagistntes, 8. 16 

... 

44 


iot conduct aoddiatrlbatioaof trork among FresidencjUagistiates, B. SI. 48, 49, SO 
lelatlng to eearohes ... 1S4 

relating to notification ol residence by released conTlct, B. S65 ... 1015,1017 


Sale- 

appeal against order tee, B. 524 ... 940 

levy of fine b; attacbment and B. 366 ... TOO 

o! attached property of absconder 8- 68(7) ... 103 

of perishable property S. 625 ... 041 

of property to reoorer costs o( remoriog onfsance 8, 140 ... 203 

of upciaimed property 6. 534 ... 040 

officer condnetiog. forbidden to purchase 6. SCO ... 1004 


Same Transaction— 

Idea underlying the expression 
meaning of, B. 235 
test whether ofiences form, 8. 235 

Sanction— 

of OoremorOeoeral or local Ooremment necessary to prosecute 

person lor acts done in dlspenlsg nnlawfnj assemblies B. 133 ... IBS 

ei High Court necessary to prosecnteaceomplieef, 8. 339 (3) ... CIS 


433, 4S0. 440, 453,453, 
438, 489, 440, 441.453,453 



1180 

. THE OBIUIKAL EBOOEDURE CODE 



■Schedule— ^ 


PdOES 


io Jots ffhdtfaer part o{ tbe dels 


SO 

Seated- 

- 




sQZQzaona to bo signed and, 8. 68 

... 

ss 

Seats— 


- 


charge in respect of posaessing conaterfeU, S, 235 (itt.) (d) 

... 

iS6, 441 


search of place snepected to cootaia false, S. 99 

... 

. 

Search 

_ 




b; police for false weights and measotes, 8. 153 

... 

266 


bf police daring inTeatigatlon, B. 1C5 

... 

299 


copj of articles sized on, to be giTen, 6. 103 

... 

131, 123 


for persons nrongl; oonfiaed, 8. 100 


. 119 


general provisions relating to, 8s. 101—103 

... 

120, 121 


how to, women, U. 63 

... 

76 


In the presence of Msgletrata 8. 105 

legalitjof, cannot be raised when contraland articles foond, 6. 

103 

125 


ol arrested person B. 51 

penalty for lefaslog to attend witness. 8. 103 (2) 


75 


to be made in the pteaenca of witnesses. 8. 103 

... 

121 


witnesses to, S. 103 


121 


whether general, Is permitted S. 165 

299, 300, 301 

Seatch‘W#rr«nt~ 




form of, 6ch, V, IToa. 8^9 


1058, 1034 


general, whether permitted 8, 165 


800 


fssne of general, not permitted 8. 96 


* 111 


issaed bj usantborised 3Iegietrate, 6. 599 


963 


isane of, la a judicial act 8. 96 


113 


power ol court to restrict, 6. 97 


116, 116 


power of eontt to isene, to produce wrongfully ocnflned persons, 8. 
power of police to Issue 6. 165 

100 

119 


to be issued la exceptional cases 6. 96 111, 239, 300i 801 


to poet and telegrapblo authorities tor documents, B. 96 

... 

111 


when may be ieened S. 96 

... 

111 


when, Is to be grented 6. 96 

... 

111 

Security— 




appeal in oases of, 8. 107 

... 

138/ 


amount of, cot to be exceseive, 8. 109 

... 

146' 


cannot be asked In anticipatloo of breach of peace 6, 107 

... 

132 


direction for, by Court leenicg warrant of'arrest B. 76 

... 

94 


discharge ol person from whom. Is demanded, 8, 119 

... 

170 


for appearance before Uagistnte from accused after iDTeatigation 



B. 170 


S06 


fresh, on discharge of surety 8. 126 


182 


imprisonment iu default of, S. 123 


175 


kind of impriaonmeot for latlnre to give, B. 133 (s) 


176 


power ol appellate court to pass order for, 8, 433 {1> (b) 


758, 770 


power to release persons Impriaoned for failure to give, S, 124 


180, 161 


procedure wheu tendered to jail officer, 8. 123 (4} 


17C 


should not be larger than amount specified in notice, S. 21S 


170, 170 


should Dot bs ol DStare diflereat ftoin oc period loDgec tbaa thst epeoi* 
fled In notice, 8. 118 ... 

Ttbcn period of, coameneea, 8. 130 


163 

I7t 
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Security for gooil behaviour— Pages 

appeal from order demandloB. 8. lOG ... 155 

cannot be demanded from one harbourlog daeoUs, B. 110 ... 151 

contents of bond for. 8. 1!U ... 172 

discharge ol person called upon to faralsb, B. 119 '* ... , 170 

from persona disseminating eeditlouB matter 8, lOS ... 139.140 

„ Tagabondi and anspeeted persona S, 109 ... 140,141 

,, habitcal oflenders 6. 110 ... 145 

,, persona habltnally barbouriog* or protcctlag tfaieros S. 110 ... 145,151 

I, Vfbat date to commence B. 120 ... 171 

order for. bp unanthotlsed Magistrate void. S. 630 (d) ... 964 


Security for keeping the peace- 

appeal from order demanding, 8. 40C ... 138 

becomes void Tvbea eoarietioa sat aside B. 106 (3} ... 126 

can be demanded on conviction In snmmaty trial B. 106 ... 130 

conviction for oSencea involving breach of peace before demanding B, IO6. 128 

how amount and term cf bond for, to bo fixed B, 118 ... 169 

in what eases, can be demanded 6. 107 .„ 131 

In case o! minor, how to be taken 8. 118 ... 169 

maj be taken by appellate Contt or High Court 8. 106 (3) ... 126 

no appeal on conviction ... 188 

eSsnees conviction lor wbioh. can be demanded, S. 106 136, 137,138 

order for, by unauthorised Magistrate void, 8. 630 (r) ... 964 

power ol District Magistrate to cancel order for, B. 135 ... ISl 


Sedition- 

appeal against coovioUon for, to High Court B. 409. pro. (e) 737, 788, 739 


Seutence— 


appellate Court may reverse, alter or reduce, 8. 433 766, 765 

computation of, torpurposea of appeal, 8. 35 

conourrent, S. 85 

confirmation of, ol death S. S74 

conseoutive, S. 85 

ditfotion to be given in, of deaths 8. 368 
eabsscement of, by BIgh Court only iu revision, B. 439 (1) 
imprisonment in default of seoucity whether a, B. 123 
inadequacy of, to be reported to Bigh Court lot revision, 8. 438 
In summona-cases, B. 215 

magistrate bound to pass same, on coovlction, 8. S56 
of death, 8, S68 

of imprisonment esecutiou of, 6. S83 
of transportation, S. 869 
power of court to remit, 8. 895 

power ol Government to remit, 8. 401 or commute, 8. 402 

suspension of, pending appeal S, 426 

what, Assistant Sessions Judges may pass, 8. 31 

wbat, District Magistrate specially empowered may pass, & Sf 

wbst, High Court may pass 8. SI 

what. Magistrates may pass, 8. 82 

what, Qesslons and Add], Sessions Courts may pass, B. SO 

what not to specify in case ol, ol tianepcrtatlon, 6. 863 


, 766, 768, 769 ’ 
... 61. 62 

... 61 

... 693 

... 61,63.65 
683 
SOS 

... 176 

606 
463 
603 

... 638 

... 699 

... 688 

707 

712, 713, 715 
777 
65 
Cl 

... 55 

67 

... 54 

... 638 
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Schedule— 

to Aota nbether p&tt of tho l 

Sealed— 

eumzuoas to be sigsed and, 6. 

Seals— 

obarga m tespeot of poaaeaaingc 
search of place saspeeted to coot 

Search— 

b 7 police for false weights sod me 

bp police datiag inTsatigaiioa, 8. 1 

copy of attioles sized on, to be given 

for persons wrongly confined, 6. 100 

general provisions relating to. Ss. 101* 

how to, Women, U. 62 

ia the presence of Magistrate 8. 105 

legality of, cannot be raised when con’. 

of arrested person B. 61 

penalty for refaslng to attend witness, 8. 10 - 

to be made in the prosenee of witnesses, 8. 10 

witnesses to, 8. 103 

whether general, U permitted 8, 165 

Search-warrant- 

form of, 8ch. V. Nos. 8 & 9 

geaetal, whether permitted B. 165 

issss of geoersi, not permitted 8. 96 

Iseaed by anaathorlzed Magistrate, S. 639 

issue of, is a judicial act 8. 96 

power of court to restrict, S. 97 

power of court to issue, to produce wrongfully ccnfiu 

power of police to Issue 8. 165 

to be issued In exceptional eases 8. 96 

to post and teUgraphlo authorities for doooments. 6. 90 

when may be Issued B. 96 

when, is to be granted 6. 96 

Security- 

appeal in cases of, S. 107 
amount of, not to be exeessWe, 8. 309 
cannot bs asked in antioipatlon of breach of peace S. 107 
direction for, by Court issuing warrant of’arrost 8. 76 
discharge of person from whom. Is demanded, 8. 1X9 
for appearance before Magistrate from accused after inrc'M' 
B. 170 

fresh, on discharge of surety 8. 126 
imprisonment la defenif ot, 8. 1S3 
kind of imprisonment for failure to give, B. 133 (S) 
power ot appellate court to pass order for. 8, 423 (1) (b) 
power to release persons imprisoned for failure to give, 8. 124 
procedure when tendered to jail officer, B. 123 (4} 
should not be larger than amount spuolfied In notfee, 8. 118 
should not be of nature diQerent from or period longer than i’. t ' 
fied in notice, 6. 118 
when period of, commences, 6. 120 



INDEX llBl 

Security for £Ood behaviour— Taoes 

appeal from order detnundtog, 8. 40G ... I55 

cannot b« demanded from one harbonting dacoHs, 6. 110 ... 151 

contenta ot bond for, 6. 121 ... 172 

dUchargo of person called upon to turnlab, S, 219 ‘ ... 170 

from persona dlssemlnaUng aedlttoaa matter S. 103 ... 189. 140 

,, Tagabondi and Botpeetod persona 8. 109 ... 140,141 

,, babitoal oQeodera ^ 110 ... I45 

„ persons habltnall/baibonrlBg* or prolcctlngthleycaS. 210 ... 245, 151 

,, nbat data to commence B. 120 ... 171 

order for, by nnanthorlarf Magistrate rold, 8. 530 [d) ... 964 


Security (or keeping the peace- 

appeal from order demanding, 6. iOG 
becomes void Trhen coaTletlon set aside 8. lOC (9) 
can be demanded on consjctlon In aommary trial 8. 100 
coOTlction forodencei {nTolrlng breach of peace before demanding B 
host amount and term of bond for. to bo fixed B. 118 
in nbat cases, can be demanded 8. 107 
in ease of minor, bow to be taken 8> 118 
may be taken by appellate Court or BIgb Coart 8. 106 (3) 
no appeal on eonrlctioo 

eSencas eoarlcUon (ot wbiob, can be demanded, 5. 106 
order tot, by unantborUed Magistrate void, 8. 630 (r) 
pgwet of Dlstriot Magistrate to cancel order (or, 8. 126 

SedltlOQ— 

appeal against conTloifoa for, to Btgh Court S 408, pro. (r) 737, 788, 739 


m 

... 126 

ISO 

. (06. 128 

... 169 

... ISl 

... 169 

... 126 

... 255 

126, 197,128 
... 964 

... 181 


appellate Conrt may reTcrse, alter or reduce, 8. 423 75 

computation of, forpurposes of appeal. 8. 36 

ccncamat, 8, 33 

confirmation of, of death 8. 374 

coneecntire, B. 85 

dirrotloB to be giren in, cl deaths 8. 368 
enhancement ot, by High Conrt only in reTlston, 8. 439 (1) 
imprisonment in default ot eecurity wbetber a, 8. 123 
laadeqasey at, to be reported toElgb Court /or rerlsloo, 8. 438 
in eummons-cases, B. 245 

magistrate boned to pass same, on cooylction, 8. 258 
ofdeatb,8. 368 

ot imprisonment cxeeution ot, 8. S83 
ot transportation, 8 SGS 
power of conrt to remit, 8, 395 

power ot QoTemment to remit, 6. 401 or commute, 8. 402 

suspension of, pending appeal S. 426 

what, Assistant Sessions Jndges may pass, 8 31 

wbat, District Magistrate speelally empowered may pass, 8. 31 

what. High Conrt may pass 8. 31 

what, Sfagistrates may p«ss, S. 37 

wbat, Sessions and Add]. Sessions Conrts tnaypass, B. 30 

wbat cot to specify in ease of, of transportation, 8. SC3 
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Se»lons DIvl5lon— Pages 

court of Sessions to be establislied tot B. 9 ... 86 

power to alter, 8, 7 f2) ... 35 

prooeedinga held in wrong, eSeo tot, 531 ... 966,907 

Sesaions Iludge— 

appointment of, 6. 9 ... 36 

may make provision foE disposal ot argent busineas, S. 17 (4) ... 45 

no power to transfer appeals to Aesistant Sessions Judge 8, 9 ... 86 

of one division may become additional, of another division 8. 9 ... 36 

(ower of revision by, 8. 435 ... 766 

power of, to direct further inquiry, 8. 436 ... 793.791 

power of, to make reference to High Court B. 438 ... 804, 805 

power of, to report case to High Court diOeticg from jury’s verdict 

a. 307 ... 6T9 

sentences which may be passed by, 6. 31 ... 55 

subordination of Assistant Sesssions Jndges to, 8. 17 ... ^5 


Show Cause- 

meaning of , 135,186,140,162 

Signature— 

. necessary on wairaots of arrest, 6. 75 

of accused to be taken in Magistrate’s presence, 8. 365 ... 679 

on receipt of summons, 8. 69 ... 90 

to the examiustlon of accused, S. 864 6^6, 677, 678 

Simple Imprisonment 

in default of payment of doe, 8. 83 ... 60 

in default of security lot peace, 8. 123 (5) ... 1T6, 179 


Small Cause Court- 

appeals from, against eonvietioo for contempt, 8. 486 ... 869 

subordinate to Court of Beestaus in muQusaal for appeals, 6. 466 ... 868 

euboidioate to DIetrlot Court ia proceedings under B. 195 ... 846, *353 

Bubordinate to High Court In Presidenej'towns for appeals, 8. 195 

and 6. 486 ... 358, 803 


Solitary Confinement— 

is regulated by Bs. 73 and 74 I.P.O. 

not illegal in cases tried Eommarily, 8. SI 

no power to award, when convicting under special or local law 

who may pass eenteneea of, 8. 32 


Special Bench — 

of High Court to bear application to set aside forfeiture under Press 
LawBcpeal Act, S. 9dD 

opinton of majority to prevail when judges of, {differ 93D (2) 

Speefa! jurisdiction or power- 
code not applicable to, 6, 1 
wbat Is 8 1 
Special Jurors— 

nnmber of 8. 812 
trials with, B. 276 


119 

119 


15 

16 


594 

539 



INDSS 


lies 

Special or Local Laws— Paqes 

eode does not appljr to 8. 1 15 

what is, 8. 1 ... 16 

Special Magbtrates— 

appointment of, 8. 14 ' ... 41 

Spjminr Up— 

of offences not pennltted to elntch at Jarisdietion ... &oG, 509 

StBodlng Counsel— 

toaj condnct procntlcn withont epecial peimiasion S. 495 ... S93 


State— 

oflences against, not to be taken cogoizanco of without sanction from 


QoTemment 8. 196 ... S60, 361 

Statement— 

efiect of ecrora in tccotding, 6. 533 ... 969 

of aecQsed, how to be recorded. 8. 364 G7C, 677, 678 

oral eTldenea of, to police whether admiasible, 6 . 163 231, 283, Qs? 

to police not to bo signed or admitted in evidence, 8. 163 ... 280 


ass of, made before eommlttiog Magistrate in Conrt of Session 8. 283 ... 548, 543 

544, 645, 546 


Stay— 

of etlminel proceedings in criminal Conrts, 8. 314 ... 635 

of orlmlnal proceedings bp, High Coort when psrmitted.S. 135 ... 793. 793 

of ezeeation of sentence of whipping S. 394 ... 706 

of order with regard to disposal of propertir 6. 620 ... 933 

of proceedings with a view to oommlt. 8. 847 ... 648 

of prosecution In High Court bj AdTocate*CeneraI 8. 333 ... 604 


Stolen Property- 

disposal of, 8. 617 

pajznent 0! monej to innocent parohaser of, 8. 519 
person in possession of, maj bo arrested wltboot warrant, f 
receiving, or retaining, when triable summarllj, B. 260 
eeareh for, 8. 93 

Sub'DIvIalonal Magistrate— 

. appeals from sentence of, S. 407 
appointment of, 8, IS 

may transfer case after takfng cogsinoce. 8. 193 (1) 
may call for records of inferior oouits, 8. 4SS 
may commit to Court of Sessions, 8. 206 
powers of, Schedule III, IV 
sabordioate of certain Magistrates to, 8. 17 (9> 

■obmisslon of proceedings to, for adequate aentenee, 8. 849 

Subordinate Court#- 

power of nigh Conrt to make rules for, 6. 654 ,,, 

power to call for records of, 8. 485 ... 736 


607, 509 
115 


341 

786 
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Submission— PAGES 

ol lecoids hj icldtioi OourtB to sopeilot Courts, S. 8i9 ... 653 

of sentences or death for oonfirm&tlon to High Court S. 374 ... 693 

procedure io such cases of, lor eonfirtnatioa 8. S79 ... 697 


Sub-Registrar— 

not to ha deemed a court foe purposes of 8. 195 (2) 
to whom appeals lie Id contempt eases 8. 486 (4) 
Trhen to be deemed a court 8, 483 
Sudden Death— 

to be reported by village headman 8. 46 (d) 
Sulclde- 

Folico to Investigate and report S. 174 
Bureties discharged hy^ of prineipaf 8. 514 


Summary Trials — 

by nnauthoused Magistrate void, 8. 530 (9) ... 964 

language or record ia, by nhom to be eigned 8. 265 ... 616 

lituU of imprisonment in, S, 262 610 

manner of recording evldonea In 8. 263 ... 511 

so appeal when, S. 414 ... 741 

procedure In summons and wa,rrant*ea8ea applicable to« 6. 262 ... 610,511 

record m appealable cases, S. 261 ... 515 

record in nomappealable cases, S. 2C3 ... 511, 513 

when appeal may be brought against eentesoe In, 8. 415 ... 713 


... 316, 356 

... 668, 869 

... 866, 867 


70 


Summtag up- 

doty of Judge In 
for defence 8- 290 

for prosecution, where accused does not let In evidence 8. 989 

Judge allowed, some latitude In, 

of evidence ia distlnot from laying down the .law 

of evidence to the Jory, S. 397 

position of the Judge in 

proper way of considering the, of (be Judge 


... 655, 566 

... 619 

... 617, 518 
... 505 

... 560 

657, 658, 559, 660 
... 668 
... 658, 559 


Summooing— 

jurors and assessors, seseioua trial lu the MoSassal, Bs. 326, 337 ... 601, 603 

for High Caort Sessions Ss. 315, 3l6 ... 695, 596 


Summons — 

by whom served B, 68 (2) 

geoetal provisions as to, S. 93 

how served B. 69 

irregularity in, curable, S. 637 

service of, on Corporation how made 6. 69 

service on servaut or Government or Bailway 8. 73 

service of outside local jurlsdlotloo S, 73 

service of, when person summoned cannot be found, S. 70 

to bo in writing eigned and scaled' S 68 (1) 

to jurors and assessors, 8. S29 

to witnesses of accused after oommitmeoi, S. 316 

to produce documents or other things, S gi 

warrant in lieu of, or In addition (o, 8. 90 


83 

... lofl 

90 ' 

972, 976. 977 
90 

9’ 

93 

90 

68 

“I 603 
410, 4H 
103 
103 
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Satntnoos'Case*— Pages 

coDTietion in, on admission o! truth ot aecosation 8. 249 ... 461 

definition of S. 4 (1) (v) and 6. 44 

finding in, not limited to complalntoi Bnmmons 8. 246 ... 461 

option of Magistrate to record evidence in foil In, B. 358 ... 663 

power to stop proceedings in, when complatnantahscnt, 8,249 ... 470 

procedure in Be. 241—250 ... 469, 47i 

procedaro in onder Ohaptce XXXIII, 6. 445 ... 830 

withdrawal o! complaint in, 8. 248 ... 468 


Superintendent of Jail- 

order of High Court confirming aentence snbmitted to bo commuted to, 

S' SSI ... 698 

form of warrant of commitment on senteneo of imprisonment, eto, to, ... 1093 

form of warrant of commitment addosssed to, la seenijtj' eases, 

Forma XIII, XIV, ... 1085 

form of warrant discharge person addressed to, Form Ko. XV ... 1086 

form of warrant of commitment cadet sentence of death to, ... IO94 

form of warrant of execution of sentence of death to, ... 1095 

form of warrant after commitation of sentence addressed to, 

Form XXXVI ... 1095 

Sureties— 

appeal from orders toieotlog, 8. 40CA 734 

ball bond by, 8. 499 SOg 

ceoditioosasto, 8. 110 ... 146 

discharge of, 8. 120 igg 

estate of, when liable for forfeiture after death, 8. 514 (6) ... 931, 925 

incaseof minors. 116 ... 106,169 

power of court to reject, B. 122 ... 173 

procedure on Insolrenoy or death of, 8. 514A ... 925, 926 

reasons for rejecting to be recorded 8. 122 ... 173 

when Magistrate may refuse, 8, 123 ... 173 


Surgeon- 

deposition of may bo used as evldeneo 8. 609 
exemption from serving as Juror or assessor. B. 320(A) 

In snsploloua death, body to bo scot to nearest Oivll, 8. 174 (3) 
lunatic prisoner to be examined by, 6. 4G4 


016, 916 
593 
SIS 
635 


Suspected Persons— 

seourity for good bahavlaur from, B. 103 


no, 143,143 


Suspension of sentence— 

by High Conrt pending appeal to lower Court, 8. 436 
of Imprisonment In defanlt of fine, 8. 3S9 

of payment of compensation to complainant peudlng appeal, S. £45 
pending reterenoa to High Conrt, B. 430 
power of Qovemment to onder, 8. 401 

Suspicion- 

bare, It CO ground fat demanding eaeurity, B. 110 
reasonable, for arrest wltbont warrant, 8,61 
what is retisnable, 8. 56 
149 


777 
703 
939 
783 
713. 718 


146,157 

T6 

81 
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PAOE5 

conflitloaa! orfet^or fencing of, S. 133 ... jss, 189 

Tecfiofcai Terms— 

roeaning of, to be delermiaed by jntyi S. 399 569 

Rjwi cf warrant of commitment foe contcmft to— SSXVIII ... 1095 

TeJegram— 

bow far HagUtrates can act 00, of coassel ... 777,908 

requisition the production ol, 3. 95 ... 110 

eeatoh and detention of, 8. 95 HO 

Beamh for, by unauthorised Magistrate, 8. 6S0 (&) ... 961 

Telegraph— 

peneas employed to, office, exempted from serrlsg as iurore or assessors 

a.S20U) £3S 

trialofoSenees against. 8. 164 .., SIS 

Trhes puhlio bound to arrest to ptarent fsiury to, 8, 42 {i) ... 63 

Temple— 

disputes coneersisg possession of, B. 146 ... 231 

orders aSsctlng B. 141 313, 313 


Temporary Orders— 

in 'urgent eases etnuisoDca, 8. 144 
may be mode ex parte, B. 144 (2) 

TOld, it made by unaotborised Masistrate, 3. 680 (i) 
who may issue, S. U4 (1) 

Tent- 

Ineluded In * place* 8. 4 (1) fp) 30 

Thett- 

eba^e ot, srbeo doubtfol wbat offence bat bees commuted, 8. 23d ttU.) 
place ot Inquiry and trial in ease of, B. 161 ... 

triable snmmatily when, 8. 2G0 


Third Parties— 

elatma of, to attached peoperUea of an absconder, 8. 88 ... 103, 103 

Thug— 

place of Inquiry and trial of, B. 161 (1) ... 324 

Thumb Impression— See FisoER.pniKT. 

court's power to ash accused to glca 623 

of accused taben in court aud compand wUb other Impressions on 

record, can't prorc peertooe eoarictloo, 8. 611 ... 918 

questiori as to identity of. is cna ol fact ... 833 

Ukiog of, o! accused whether permitted ... 623 

whether tsbisg cl, same as qorationlag accused and recordieg answers ... 623 


Tr*dh*“ 


443 
S35 
5QT, 609 


... 308 

... 206. 813 
... 9C4 

... a06, 209 


cemoral ot, amonatlns to publu sulsaucft, B. 133 
trbeo lawiul, could be Interiered with 8. 133 


16S,IS9,1M 
JB5, 189,193 
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Trtnqomily- Paoes 

tnkioB fceutlly from rcfMO ^^*tafl»IoepoWlc, S. J07 ••• 230,252 

TraaAactlon— 

Mcnnlog of, ••• 

tcit lot delcnnlnlng e^me, ^39, 440, 453 

wbM cODtUtutei «Mae, ^53 


Joint trial ol ectetal persons accused In tba course ol same, 8. 233 (aj ... 450, 452 


Transfer— 

adjoornineiit to enable patty to move IHgb Court lot, S, 626 (8) 
application tor, to nigh Court 8 626 

by unauthorized Magistrate nhen not void 6. 629 {/) ... 

trom heads ot villages, 8 . 628 (C) ... 942, 953 

grounds for, S. 626 942, 942, 944, 945, 949, 950, 951 

nigh Court may, case to Itsctl lot trial, S. 526 ... 943 

notice to P. P. of appHoatton for, 8. 526 (6) 942, 953 

of cases by BragistraCo, 9. 192 944 

of counter case, when to be made, 6. 626 ,,, P4g 

0! security proceedings, S. 110 

power of District and Sub-divisional Magistrate to withdraw or, 

S. 528 (3) 

power of OoTeroofOenerat to cases, and appeals, 8. 637 
„ Local Goveiument to authorize District Magistrate to withdraw 
classes of cases, 6. 628 (2) 
reasons to be recorded for, 8. 528 (5) 


942, 953 
941, 942 


154 


957, 958 
956 


957, 958 
957. 060 


Tranalatlon— 

of evldeoco given lu English, 8. 856 
' of judgment when necessary, B. 372 

to form part ol record of evidenoo, wbeu 8. 856 {3A) 


666 

693 

666 . 668 


Traaaportatlon— 

execution of sentence ot, B. 883 

male sentenced to, exempt froiq whipping, 8. 393 

sentence of, not to specify place 8. 868 

sentence of an oQendet already sentenced to, B. 307 


699 

706 

683 


703, 709, 710 


Tree- 

power of Magistrate to order removal of. likely to fall and injure persons 

living near, B. 133 433 

power of Magistrate (0 direct snppott of, likely to fall aud injure B. I83. igg 23^ 
right to tap tree within S. 143 ... *2^2 

evered from land cannot he dealt with coder 8. 145 ... oa. 


Trespasser- 

defect in attachment will not reader distrainer a, 8. 533 


979 


Trial- 

adjournment of. to examine absent wltnessai, B. 503 
before Sessions Court to be conducted by P.P., B. 270 

,, „ by Jury or with assessors, 8. 263 

before High Court to be by jury, 8, 267 


915 

622 

619 

528 
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Trlal-fconcld.). 

by Court Tfitbout j'utisdfctioa ^ibethetean be pleaded Jn bar, B. 403 720, 
by assessors cl oBence triable by jury, 8. 896 

by Judge baTj'ng personal Inleresl, S, 556 ^’7 

eSect of bolding, in nrong place, S. 631 

High Court to detertalne place of, in case of doubt 8. 185 

ioint, of accused when pemilUd B. 239 460 , 452, 489, 454 

aot according to latr srben eurod 8. 837 

of offence against admiaistration of justice, 8.476 

of offencea against I.P.G,, and olber larrs S. 5 

of European British subjects by second and thlrd>clai3 Afagistiates 

s. m 

of sutnmoQa oases procedure Bs. 
of watran<,cas03 proceiuta ffs. 25I*259 
. of cases summanly S. S60 
place of, Ba. 179, 161 
rules coDcetnlug place of, Chap. XV 


PAGES 
721, 723 


971 

999, 1000 


u 


VnlHwtut Coajpulsory Labour— 
compoondable 8. S4S 


Uaiawful Deteflfloa— 

of females, povret to compel restoration B. 883 


UoUwfuf Obafrueffoo— 

conditional order for remoTaJ of B. 133 


329 
466, 457 
977 
Si3 
S3 


84 


459, 470 
483, 809 


320, S33 
813, S34 


LTofawfuf Aaaembly— 
defined 

doty of oommaodiog ofSoer to disperse, nben regolred by Magistrate 

8 . 

potter of military officer to disperse, tthea Magistrate absent 8. 181 ... 

proteeUOB against proseootlon for acts done in dispersiog, 8. 1S3 ... 

to disperse ttbeu commanded by Magistrate, or police. B. 123 

use of ciril force to disperse. 8. 128 

use of military force to disperse, 8* 129 

tthat constitutes, 8. 127 


184, 185 


185 

186 
166 
185 
283 
B81 

163. 184 


Uodatural Death- 

police to report, 8. 174 

Uaaouodneea o( mind— 

* dellTery of accused whose fa found to refatioas 8. 476 
jodgment of acquittal on the ground ol, 8. 470 
procedure when accused is fonad to be of, Bs. 465*466 
trial of fact of, part of trial S. 465 (3) 

V 

Vagabonds — 

arrest of, 8. 63 
Vagrants— 

ttbo are, 8. 109 


813 


8il 
839 
83C, B37 
esB 


80 


411 
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Vtkalitsast— ' 

la cr.— .a*4 e*»»« *i**l»T 
c“, t*c»*«f7 t;* ^ 

cwMtarj fcT • 77 <«f'a? f'» e-— 


lctla£«3 is (!-».!<< S < (!) (r) 
ri£tt c! Kca««-S ki t 4 4»f<siv? V 7 . fl. 


rtpcrtcf fcf. cf iWJ'S ft lidH**; 


aracBdzseat cf, 8 . 201 
dellrerr ol, B. 201 

High Court will BollfiUrftrt with, cf Jarj onjMt rAir.lfMll; 

to Coort of BottlOQ wkn to ftr»T>if, B, 200 

In Higli Cenrt wbea to prrraM B, tOO 

naj b« general or fjeclal 8 , 802 

of |Br 7 has aore right ihaa cjtnlao of 

proeedan when Jery dfCet S. 202 

,, where Jndgs disagrees with, 8 . 807 
msoes for, cannot be asked 6 20 ) 
tepognaney lo. bow far good for qoasbiog eonrletlc-n 8 ij'j 
setlrement of ]ory to consider, 8 . 200 

to be giren on each charge 8 . 803 g 

when to be altered or rercrsed to appeal 0 . 423 ( 2 ) 

Veasel— 

ioelcded In term ' place ’ 8 . 4 ( 1 ) ( 3 } 

Vexatious Complaint— 

compensation to accused la case of, B, 2S0 

View— 

-hy jury or assessors 6 . 233 

VllUte— 

Includes Tillage lands B, 4S (3) 

Village Accountant- 

bound to report certain matters to police 8. 15 
Village Headman— 

appointment of, by whom 8 . 45 (3) 

conduct of proceedings before, ehonld be left untrammelled by 1 
procedure 

hat powers of a pollec-o&eer under B. 175 
Information to, 8 . 45 

In hfadru. code not applicable, 8 . 1 C3) (t) 
magistrate for purposes of, 8. 52S (C) in Madras 
power of, to hold loTestIgstlon u to cause of death 8. 174 {<} 
eanctlon cf Ooremmeat necessary to proecenU for acts dose In 1 
capacity 

alt CcTOT rerttfo In TlUage Oousti 
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Trial— («ncW.). PAoEs 

by OdUrl without jutisdleiion whetlief cao be pleaded io bat, 8. 403 720, 721, 723 
by aBeessors of ofience tilahla byjQty, 8. 636 *971 

by Judge baving personal fufeceet, 8. 656 997 999 xqoO 

edect of bolding, in wrong place, B 631 ... 966, 967 

High Oouit to determine place of, in case of donbt 8. 1G5 ... S29 

joint, of accused when periaitted 8. 239 460, 462, 463, 454, 466, 467 

not according to law when cured 6. 637 ... 977 

of oSence against administratioB of justice, 8, 476 ... 842 

ot oBeaoes aefliaat tP.O.^ aod abet Ittwe 8. 5 ... 82 

of European British eubjeets by second and tbird-clasa bfagisttates, 

S. 29A \ ... 64 

of sumxaoBs oases procedure 6s. 341*248 ... 458, 470 

of warrant.cases proceduto Sa. 251-259 ... 483, 609 

. of oases eummailly B. 26Q ... 606 

pjBce of, Bs. 17a, 1B4 320, 328 

rules eoBceraing place of, Chap. XV ... 318, 334 


u 


Uolatvful Aaflembly— 

defined ... ISi, IBS 

duty of eotntnandiag officer to dispeise, wben required by bTagistrata 
' B. 180 ... 165 

power of military officer to disperee, when Magistrate absent S. 281 ... 166 

pioteotion against piosecuUoD for acts done in dispersing, B. 182 ... 186 

to disperse when commanded by Magistrate, or police, 8. 128 ... 165 

uso ol oiri] force to dlsperie, 8 . 138 ... 385 

UEB of mil Itary force to disperse, 8. 129 ... 661 

whatoonstltutes, 8. 127 ••• 163,164 


Unlawful Compulsory Labour— 
compoundable B. 345 

Unlawful Deteotioa— 

of females, power to compel restoration 8. 652 

Unlawful Obatructlon— 

conditional order for temoral of 8. 133 


Unnatural Death- 

Police to report, 8* 17^ 

Unsoundnesj of mind— 

delivery of accused whose Is found to relatione 8. 476 
judgment of acquittal on the ground of, B. 470 
procedure when accused U found to be ot, Bs. 465'166 
trial of tact of, part ot trial 8. 465 (3) 
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641 
K9 
836, 837 
836 


V 

Vagabonda— 

arrest of, B. 65 
Vagrants— 

who are, B. 109 




the code op oriuinad pbocedube. 

Void proceedlflSfl— 

nHat are, 8. 530 
nh2t are not, B, 520 

Vlllase Panchayat Court— ‘ 

power of Eigb Court to tranefer cases Iiobi S. 526 

VJJiajre PoIIce-of/icer— 

bound to report certain rnaltere S. 45 
code does not apply to, fu Bombay 

Village Watchman- 

bound to report certain matters to authorities S. 45 

olunteers— 

duty of, in dispersing unlawfut assemhiy 8. 130 
powers ol, to disperse unlawful assemhiy 8. 131 
protection of, for certain malters 8. 183 

Voyage- 

place of ioqiry and trial for oSenco committed on, S, 263 

w 


PAGES 

964 

963 


911, 913, 913 


70 


16, 17 


165 

166 
186 


328 


Waiver— 

DO, by aecQscd in erlmioa] trials S41, 423, 458, C34, 959, 963, 975, 3000 

of privilege by European and Zadlau British subjects, B. 523 A ••• 960 

of claim for exemption to serve as juror or assessor S, 824 (5) 4.. 600 


Warrant- 

accused in custody, to be remanded by, 8. 814 
dedned S, 75 

endoreement of, by one other than police officer is no stsiI B. 78 

for execution of sentence of imprisonment, to be sent to jail B 883 

foe attaobment and sale of moveables B. 514 

for levy of fine 6. 886 

for exeoution of sentence of death, 8. 861 

for levy of maintenance allowance. B. 488 

forms of, addressed to Buperintendent olJall, are Sch. V Forms XII 
XXXV, XXXYI 1085 

may be directed to landholder, 8. 78 
must bear seal of court 8, 76 
notification of> S, SO 

ol court, bow long to remain force B. 75 
return of, on execution of sentence, 8. 400 

to be shown to the person to person ta.be arrested , 

to be with officer when arresting 

. to whom to be entrusted for executiou B. 77 ' . 

to whom directed S. 77 

who may issue, tor execution sentence, B. 889 


700 
696 
871, 879 

1086, 1095 
05,96 
08 
06, 07 
93 
712 
97 
97 
95 
95 
703 


Warrant-Cases— 

acquittal in, B, 253 

charge to be read and explained In accused, S. 255 
conviction in, B. 258 


503 

491 

50% 
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Warrant ol Arrest— 

eonUnnanco ol, 8. 75 
excentton ol, 8, 63 
lotm ot, 8. 75 

issne ol, in liou ol or In addition to auminona, D, D(> 
znaglatiato’s proceduta on, 8 16(1 
XDs; bo directed to landholder*, 8. 70 
notification ol inbitaneool, B. 60 
outsldo jnrudktlon to wliom to bo dlrooted, D 63 
potret to isauo, beyond local Jurladletton, 8. IRO 
proeednro alter exocutiao ol, 80 
reeognlranee to be (ortrarded vrltb, 6. 70 
to nbon to bo directed, 6. 77 

Warrant of Execution— 

for levy of fine, 8, 880 

In ease ol Impriionment or traniportatlon, B«. 861 and 865 

nho tnaj Usne, 8, 383 

iTltb TTbona to be lodged, 6. 385 
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Way— 

conditional order as to nnlsance in pnblto, 8. 133 


Weapons— 

Eelmte of, on mating arrest, S. 53 pS 

to be Eentto Maglitrata alter police tnTestlgsUos, 8. ITO _ SSg 

to be fomrded to ScsslQnsConrtaftercoamltsent, S. SIS _ 

Wearlac apparel— 

esstody cf. beJcngtng to anested person, S. SI ^ t5 

Weltbts— 

Impeetlcs cJ, by jclise. S. 155 

teosrsb7pelkec!:alse,£.£3{7 ) ^ Kq 

wist efimees rslatl:^ ts, taabl * msrrariZy. S. SS: ^ 
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siainten’akoe. 

must prove valid mattiag* lot getting maintenance from husband 
Mul^amadan, entitled to maintesaaca during iddai eves divorced 
not entitled to taainteoasce it she lives away vrithoat cause 
tight of > foi maintenance under Hindu law 
light of under hfahomedaa law 

right of, for maintenance lost by living in ndaltory, B. 488 (5) 
Whipping Act— Src ACT IV OP 1909. 


Pages 

875 

875 

880, 881 
870 
870 
871, 831 


Well- 

conditional order for fencing of 8. 133 


Whipping— 

commutation of sentence of, S. 395 

execution of sentence of, 9, 893 ' 705 70s 

eiarapticfiffom,8.393 705 735 

limit of number of stripes, 8, 393 .^0^ 

mode of Indicting, 8. 399 7 qS 

not to be indicted bj ioatalmests. 8. S93 705 


not to be Indicted ea accused to bad faealCh, B. 391 


notiEcatlons »a to , 705 

second'Class Haglstratos sot empowered to order 

stej of ezeoatlos of, S> S9i 70g 

who are exempted from S. 89? 708 

what ofisnees are punishable with ... 69 

Window— ' 

hreahing open, to eSect arrest and tor liberation after entry, S. 49 ... 76 


Withdrawal- 

after charge amonats to acquittal. B. 494 ... gg5 

by High Court of case to itself, B. 636 (3) ... 943. 952 

by noftutborized llagjstiato not void, 8. 539 ... 963 

eSect of, byP.P., 8. 494 ... 895,897 

of pardon of accomplice, 8, 839 ... 612, 6ig 

of complaint in enmaoDa-cases 8. 248 ... 463 

„ in warrant-cases not permUted. B. 348 ... 468 

of remaining cbsrges on cenviotiOQ of one charge, 8. 940 ... ' 453 

why may exercise, Bs. 494, 495 69 5, 696, 638, 699 


Witnesses— 

fttteadanee of, when esit be dispensed with, 8. 503 ... qw 

bonds of, B, 217 ... 412 

complaint of Gonrt not necessary for proseoution of witnesses 

S. 195 (1) (c) ... 345, 854 

committal of contempt of Court, 0. 485 ... 557 

disparagingremarksagainit. 8.863 ... 676 

examination of, by parties on cemintsitOQ, 8, 505 gji 

„ by Police, B. 161 373 
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WKneaaes— (cQftc/d) 

espeasea ol, S. 541 *'* 

list of, lot defeace at Besslons tilfcls. S.2U 

not boand to apeak trnly In police lutestlgaMon, 8. IGl ... 

not to be reqolted to accotapABj Poltoe*offlMr, 8. 171 
powet of coaitat any ites^ to austsson and oxacalae 8. 6i0 083t G34, 1 

power of ^reglstcete to examine, cited tot defence at Set alone Court 6> S13 
powee of police to require ettendanco of, 8. ICO .» 

present In court mutt be examined, 8. 237 > ... 

recall ol, alter aUetation ol ebarge, 8 . 231 ... 

remarks as to demeanour of, 8. &Q3 ... * 

tboald be made to depoic without fete of court ... 

eummona to, for defence on commitment, 8 . 2IQ ... 

eupp)emeotarj,at ictiloflf, S 219 ... 


apartment occupied Ly, vtbcn may be broken open for arrest, Q. 4ft 
examlnatiou of pitrefdfi, on conimtsslon, 0. b03 
exempted from whipping, 6, 

mode of aearehlng, 8. £2 , 

poiiponement of eapiUI cu pregnant, (!. 914 

restoration of, anlawfolly detalotd, H. t/fi 
^ wbo to prorecute for enticing rnaritcd, ft. f'rV 

WorJ,- 

^ InliTptttatlcB of, 8. 4 ^ - V 

, to base tte same mrsnlng as In 1, (!> lb 4 (7) 

vied In an oousual sense, Jury to determti.e tUIr nutnlnjf fi. y/} (!,} 

Wouada*' 

to bedcrcflted In police report «» s/* *«dd*H arid UHnsinrsI dsitb, fl, f 
Written Arsurnent-* 

atkiog pleader to file, t| ir/iproper ao4 '/b]v.(lon«k>« , 

'S’'fft{en Statement-— 

In warrant-cavss, H. 2 Ui 

of accused, B. 2f3 ' 

ol parties, in di/pulci m (o {mtnov'slfe pmpsrty, 11, H', 


.. lit, 10 
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4U1, 41)1 
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loitances of, wHbln H, lUJ 
wbsl Is, B. 107 

Wrongful Confinement— 
componodabU, (J. 8tJ 
search cl person In. B. IW 

Wrongful Iteatraint— 

eoo^5aoi»bJr, aSi5 
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Y 

Youthtul Offender— * 

confloameat la Kelotm&tQty of, 8, 899 
f7bo ia B, 
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Zenana— 

breaVing open, for amsk, 8. 48 

Zanzibar— 

the code applies to proceeding* lit. 
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